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§  1.  Measure  of  damages  in  case  of  loss  of  goods. 

In  case  of  a  loss  of  goods  by  reason  of  the  failure  of  a  common 
carrier  to  transport  and  deliver  them  in  accordance  with  his  con- 
tract, the  general  rule  is  that  the  measure  of  damages  is  the  market 
value  of  the  goods  at  the  place  of  destination,  at  the  time  and  in 
the  condition  they  should  have  been  delivered,  with  interest  from 
the  time  they  should  have  been  delivered,  less  the  amount  of  freight 
charges  due  for  their  transportation.^     The  market  value  is  the 

1.  N.  Y. — ^Harris  v.  Delaware,  etc.,  kinsou  v.  Laughton,  8  Johns.  (N.  Y.) 

R.   Co.,    61   N.   Y.    656;    Sturgess   v.  213. 

Bissell,   46   N.   Y,   492;    Rice  v.   On-  U.   S.— New  York,   etc.,   E.   Oo.  v. 

tario    Steamboat    Oo.,    56    Barb.    (N.  Estill,  147  U.  S.  5i91,  54  Am.  &  Eng. 

Y.)      384;     Sherman     v.     Wells,     28  R.  Cas.  487,  41  Fed.  853;  Mobile,  etc.. 

Barb.    (N.   Y.)    403;   Harris  v.   Pan-  R.  O.  v.  Jurey,  111  U.  S.  584;   OrmiS- 

ama  R.   Co.,   5   Boaw.    (N.  Y.)    312;  ly  v.  Union  Pac.  R.  Co.,  4  Fed.  706, 

Davis  V.  New  York,   etc.,   R.  Co.,   1  2  McCrary  (U.  S.)   48;  Woodward  r. 

Hilt.     (N.   Y.)    543;    Amory    v.    Mc-  Illinois  Cent.  E.  Co.,  1  Bdsa.   (U.  S.) 

Gregor,  15  Johns.    (N.  Y.)    24;   Wat-  403. 
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price  at  which  the  goods  can  be  replaced  for  money  in  the  market ; 


Ala. — Echols  v.  Louisville,  etc.,  E. 
Co.,  90  Ala.  366;  Louisville,  etc.,  Bi. 
Co.  V  Kelsey,  89  Ala.  287,  42  Am.  & 
Eng.  R.  Cas.  584;  LouisTille,  etc.,  R. 
Co.  V.  Gilmer,  89  Ala.  534,  43  Am.  & 
Eng.  R.  Oaa.  450;  East  Tennessee,  etc., 
R.  Co.  V.  Jolhnson,  75  Ala.  596,  22  Am. 
lEng.  R.  Cas.  437,  51  Am..  Rep.  489; 
South,  etc.,  Alabama  R.  Co.  v.  Wood, 
72  Ala.  451,  18  Am.  &  Eng.  R.  Cas. 
634. 

Cal. — Ringgold  v.  Haven,  1  Cal. 
108. 

III. — Chicago,  etc.,  R.  Ck).  v.  Dick- 
inson, 74  111.  349,  and  such  value  is 
purely  a  question  of  fact  for  the  jury ; 
Northern  Transp.  Co.  v.  MeClary,  66 
111.  233 ;  Goebel  v.  Chicago  B.  &  Q.  R. 
Co.,  149  111.  App.  649. 

Iowa. — Robinson  v.  Merchant  Dis- 
patch Transp.  Co.,  44  Iowa,  470; 
Cobb  V.  Illinois  Cent.  R.  Co.,  38  Iowa 
601. 

Ky. — Cincinnati,  etc.,  R.  Co.  v. 
Spratt,  2  Duv.    (Ky.)    4. 

La. — Price  v.  The  Uriel,  10  La. 
Ann.  413;  Rathbone  v.  Neal,  4  La. 
Ann.  653,  50  Am.  Dec.  579. 

^e.— Little  v.  Boston,  etc.,  R.  Co., 
66  Me.  239;  Perkins  v.  Portland,  etc., 
R.  Co.,  47  Me.  573,  74  Am.  Dec.  507. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Pumphrey,  59  Md.  390,  9  Am.  &  Eng. 
R.  Cas.  331. 

Minn. — Jellett  v.  St.  Paul,  etc.,  R. 
Co.,  30  Mnn.  265,  16  Am.  &  Eng.  R. 
Cas.  246. 

Miss. — Vdcksburg,  etc.,  R.  Co.  v. 
Ragsdale,  46  Miss.  458. 

Mo. — Davis  v.  Wabash,  etc.,  R.  Co., 
89  Mo.  340,  13  Mo.  App.  449;  Stur- 
geon V.  St.  Louis,  etc.,  R.  Co.,  65  Mo. 


569;  Union  R.,  etc.,  Co.  v.  Traube,  59 
Mo.  355,  8  Am.  Ry.  Rep.  441;  Rice 
T.  Indianapolis,  etc.,  R.  Co.,  3  Mo. 
Apip.  37. 

Neb. — ^Atchison,  etc.,  R.  Go.  v.  Law- 
ler,  40  Neb.  356,  61  Am.  &  Eng.  R. 
Oas.  255. 

N.  H. — ^Hackett  v.  Boston,  etc.,  R. 
Co.,  35  N.  H.  390. 

Ohio. — Erie  R.  Co.  v.  Lockwood, 
28  Ohio  St.  358,  14  Am.  Ry.  Rep. 
143 ;  McGregor  v.  Kilgore,  6  Ohio  358, 
37  Am.  Dec.  360. 

Or. — Prettyman  v.  Oregon  R.,  etc., 
Co.,  13  Or.  341,  35  Am.  &  Eng.  R. 
Cas.  413. 

Pa. — Ruppel  V.  Allegheny  Valley 
R.  Co.,  167  Pa.  St.  166,  46  Am.  St. 
Rep.  666,  36  W.  N.  C.  (Pa.)  210; 
Gillingham  v.  Dempsey,  13  8.  &  R. 
(Pa.)  183;  Hand  v.  Baynes,  4  Whart. 
(Pa.)  304,  33  Am.  Dec.  54;  Luesoo 
Oil  Co.  V.  Pennsylvania  R.  Co.,  2 
Pittsb.  (Pa.)  477. 

S.  0. — Wallingford  v.  Columbia, 
etc.,  R.  Co.,  26  S.  C.  S58,  30  Am.  & 
Eng.  R.  Cas.  40;  Kyle  v.  Laurens 
R.  Co.,  10  Rich.  L.  (S.  C.)  383,  70 
Am.  Dec.  331,  factor's  commission 
not  to  be  deducted;  Shaw  v.  South 
Carolina  R.  Co.,  5  Rich.  L.  (S.  C.) 
463,  57  Am.  Dec.  768. 

Tenn. — ^East  Tennessee,  etc.,  R.  Co. 
V.  Kelly,  91  Tenn.  699;  Louisville, 
etc.,  R.  Co.  V.  Mason,  11  Lea  (Tenn.) 
116,  16  Am.  &  Eng.  R.  Oas.  341; 
Dean  v.  Vaocaro.  2  Head  (Tenn.) 
488,  75  Am.  Dec.  744.  Compare 
Edminson  v.  Baxter,  4  Hayw.  (Tenn.) 
112,  9  Am.  Dee.  751. 

real.— Gulf,  etc.,  R.  Co.  v.  Roberts, 
(Tex.    Civ.    App.)     65    S.    W.    479; 
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not  the  price  for  which  they  are  sold  at  retail.^    The  market  value 


Southern  Pac.  E.  Oo.  v.  D'Arcaia 
(Tex.  Civ.  App.)  64  S.  W.  813; 
Texas,  etc.,  R.  Co.  v.  Tankersley,  63 
Tex.  57;  Tex.  Pao.  E.  Co.  v.  Nichol- 
son, 61  Tex.  491;  Missouri  Pac.  R. 
Co.  V.  Barnes,  3  Tex.  App.  Civ.  Cas. 
§  575;  Gulf,  etc.,  R.  Co.  v.  Clark,  3 
Tex.  App.  Civ.  Oas.,  §  513,  18  Am. 
&  Eng.  R.  Cas.  638;  Fowler  v.  Da- 
venport, 31  Tex.  636.  The  price  at 
which  cotton  has  been  contracted  to 
be  sold  at  the  place  of  its  delivery  is 
not  evidence  of  its  market  value  at 
that  point  as  a  measure  of  damages 
for  failure  to  deliver.  Galveston,  etc., 
R.  Co.  V.  Efron,  (Tex.  Civ.  App)  38 
S.  W.  639. 

Vt. — Ijaurent  v.  Vaughan,  30  Vt. 
90. 

W.  Va. — Quarrier  v.  Baltimore, 
etc.,  R.  Co.,  30  W.  Va.  434,  18  Am. 
&  Eng.  E.  Cas.  535. 

Wis. — Dean  v.  Chicago,  etc.,  R.  Co., 
43  Wis.  305;  Whitney  v.  Chicago, 
etc.,  R.  C&.,  37  Wis.  337,  5  Am.  Ry. 
Rep.  391;  Chapman  v.  Chicago,  etc., 
R.  Co.,  36  Wis.  395,   7  Am.  Rep.  SI. 

Eng. — O'Hanlan  v.  Great  Western 
E.  Co.,  6  B.  &  S.  484,  118  E.  C.  L. 
484;  Brandt  v.  Bowlby,  3  B.  &  Ad. 
933;  33  E.  C.  L.  314;  Anderson  v. 
Xorth  Eastern  E.  Co.,  9  W.  R.  519; 
Waller  v.  Midland  Great  Western  R. 
Co.,  L.  R.  A.  4  Ir.  376. 

Can. — Worden  v.  Canadian  Pac.  R. 
Co.,  13  Ont.  Eep.  658,  30  Am.  &  Eng. 
E.  Cas.  137;  Leader  v.  Northern  E. 
Co.,  3  Ont.  Rep.  93,  16  Am.  &  'Eng. 
E.  Cas.  387. 

Public  Service  Commission  Law, 
§  38,  of  New  York,  lim,iting  the  lia- 
bility of  common  carriers  for  loss  of 


;e,  applies  only  to  carriers 
transporting  baggage  without  charge 
in  connection  with  the  carrying  of 
the  owner,  and  is  inapplicable  to  a 
transfer  company  in  a  city  engaged 
in  transporting  baggage  only.  Hid- 
dink  V.  Woolverton,  67  Misc.  Rep.  (N- 
Y.)    611,  134  N.  Y.  Supp.  841. 

The  end  of  the  carrier's  route  is,  in 
the  absence  of  other  stipulation,  the 
place  of  destination,  within  the  mean- 
ing of  the  rule  stated  dn  the  text. 
Marshall  v.  New  York  Cent.  R.  Co., 
45  Barb.  (N.  Y.)  630,  5  Alb.  L.  J. 
74,  affd.  48  N.  Y.  660. 

Loss  of  gold  coin. — Where  a  carrier 
failed  to  deliver  a  canvas  bag  con- 
taining ninety  double  eagles  of  the 
coinage  of  the  United  States,  which 
the  carrier  received  from  the  plain- 
tiff's agent  in  Mexico,  the  plaintiff 
Was  held  entitled  to  recover  in  treas- 
ury notes  the  value  of  the  coin,  to- 
gether with  the  premium  on  gold  at 
the  time  it  should  have  been  deliv- 
ered, with  interest  on  the  amount 
from  the  date  of  the  demand.  Gush- 
ing V.  Wells,  98  Mass.  550. 

Animals  escaping  en  route. — The 
market  value  of  the  horses  at  the 
place  of  destination  was  held  to  be 
the  measure  of  damage  where  some  of 
the  horses  were  killed  and  others  es- 
caped. Texas,  etc.,  E.  Co.  v.  Sims 
(Tex.  Civ.  App.),  36  S.  W.  634.  But 
where  the  animals  escaping  were  re- 
covered the  measure  of  damages  was 
held  to  be  the  expense  of  searching 
for  and  recovering  them.  North  Mis- 
souri E.  Co.  V.  Akers,  4  Kan.  453,  9« 
Am.  Dec.  183. 

2.  Wehle  v.  Haviland,  69  N.  Y.  448; 
Sitarkey  v.  Kelly,  50  N.  Y.  676. 
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may  be  ascertained  from  the  market  reports  as  publislied  in  the 
newspapers,  or  from  market  quotations,'  or  the  price  paid  for  an 
article  may  be  given  in  evidence  to  prove  its  market  value;*  and 
when  that  is  the  only  evidence  the  jury  will  be  confined  to  this 
in  determining  the  market  value.'  The  market  value  at  the  time 
the  goods  should  have  arrived  at  the  place  of  destination  should 
be  taken.'  But  where  the  place  of  shipment  and  the  place  of  des- 
tination are  only  a  short  distance  apart,  the  market  value  at  the 
first  place  may  be  shown  in  evidence  in  proof  of  the  value  at  the 
latter  place.'  And  where  the  contract  so  provides,*  or  where 
special  circumstances  so  require,'  the  market  value  at  the  place  of 
shipment  may  be  taken  instead  of  that  at  the  place  of  destination. 
The  market  value  at  the  nearest  market,  less  the  cost  of  transpor- 
tation thereto,  is  to  be  taken  as  the  measure  of  damages,  where 
there  is  no  market  at  the  place  of  destination."     The  shipper  of 


3.  Sisson  V.  Cleveland,  etc.,  R.  Co., 
14  Mieh.  489,  90  Am.  Dec.  253;  Cen- 
tral R.,  etc.,  Cto.  V.  Skellie,  86  Ga. 
686. 

4.  Smith  V.  Griffith,  3  Hill  (N. 
Y.),  S33,  38  Am.  Deo.  639,  and  the 
defendant  will  not  be  allowed  to  show 
that  the  market  price  was  wholly  fac- 
titious, and  that  the  goods  were  actu- 
ally of  little  or  no  value;  Richmond 
V.  Bronson,  5  Den.  (N.  Y.)   55. 

5.  Blumenthal  v.  Brainerd,  38  Vt. 
402,  91  Am.  Dec.  350. 

6.  Illinois  Cent.  R.  Co.  v.  Hall,  58 
111.  409,  11  Am.  Ry.  Rep.  95. 

7.  Eohols  V.  Louisville,  etc.,  R. 
Co.,  90  Ala.  366,  43  Am.  &  Eng.  R. 
Gas.  454;  South,  etc.,  Alabama  R. 
Co.  V.  Wood,  73  Ala.  451,  18  Am.  & 
Eng.  R.  Oas.  834. 

8.  Chicago,  etc.,  R.  Co.  v.  Kaitzen- 
bach,  118  Ind.  174,  38  Am.  &  Eng.  R. 
Cas.  375;  Oaples  v.  Louisville,  etc., 
R.  Co.,  17  Mo.  App.  14;  Illinois  Cent. 
R.  Co.  V.  Langdon,  71  Miss.  146. 


9.  Lakeman  v.  Grinnell,  5  Bosw. 
(N.  Y.)  635,  where  goods  were  de- 
stroyed by  fire  before  the  vessel  left 
port;    Wheelwright  v.   Beers,   3  Hall 

(N.  Y.),  391,  where  a  voyage  was 
broken  up  at  an  intermediate  por't, 
the  measure  of  damages  is  the  differ- 
ence between  the  prime  cost  of  the 
cargo,  and  what  it  was  sold  for,  after 
the  voyage  was  broken  up.  See  also 
Dusar  v.  Murgatroyd,  1  Wash.  (U. 
S.)  13;  Rome  R.  Co.  v.  Sloane,  39 
Ga.  636;  Evansville,  etc.,  R.  Co.  v. 
Montgomery,  85  Ind.  494,  9  Am.  & 
Eng.  R.   Gas.  195. 

10.  I,eonard  v.  Fitchburg,  etc.,  R. 
Co.,  143  Mass.  307,  38  Am.  &  Eng.  R. 
Cas.  105;  Indianapolis,  etc.,  R.  Co.  v. 
Strain,  81  111.  504;  Wabash,  etc.,  R. 
Go.  V.  Lynch,  13  111.  App.  365;  Union 
Pae.  R.  Co.  v.  Williams,  3  Colo.  App. 
526;  East  Tennesse,  etc.,  R.  Co.  v. 
Hale,  85  Tenn.  69,  37  Am.  &  Eng.  R. 
Cas.  36;  Louisville,  etc.,  R.  Co.  v. 
Mason,  11  Lea   (Tenn.)    lie,  16  Am. 
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goods,  though  plaintiff,  may  testify  as  to  the  character,  quantity 
and  market  value  of  the  property  lost.^^  The  market  value  may 
also  he  proven  by  market  quotations  and  the  testimony  of  market 
experts.^  Witnesses  must  testify  from  their  own  knowledge  as  to 
character,  quality  and  value  of  goods  and  not  from  the  state- 
ments of  other  persons,"  although  information  derived  from  news- 
paper reports  of  the  market  have  been  held  admissible."  The 
opinion  of  witnesses  as  to  the  extent  of  the  injury,  as,  for  example, 
the  loss  of  weight  in  cattle  or  the  effect  upon  them  of  the  accident 
or  delay,  is  admissible  ;^^  but  not  as  to  the  amoimt  of  the  loss  or 
damage,  that  being  a  question  for  the  jury.-'^  Direct  testimony  as 
to  value  is  not  indispensable,  if  there  is  proof  of  the  character, 
quality  and  quantity  of  goods  and  the  nature  and  extent  of  the 
injury,  from  which  the  jury  may  properly  estimate  the  loss  or 
damage."  But  there  must  be  some  proof  from  which  the  jury 
may  properly  fix  the  amount  of  damages.^*    The  amount  of  dam- 


&  Eng.  K.  Cas.  241;  Houston,  etc., 
B.  Oo.,  V.  Williams  (Tex.  Civ.  App.), 
31  S.  W.  556;  Gulf,  etc.,  R.  Co.  v. 
Dunman,  4  Tex.  App.  Civ.  Cas.  §  99. 

11.  Marsh  v.  Union  Pac.  R.  Co.,  3 
McCrary  (U.  S.),  336,  6  Am.  &  Eng. 
R.  Cas.  360;  South,  etc.,  Alabama  R. 
Co.  V.  Wood,  66  Ala.  167,  9  Am.  &, 
Eng.  R.  Cas.  419,  41  Am.  Rep.  749; 
St.  Louis  South-Western  R.  Co.  v. 
Williams  (Tex.  Civ.  App.),  32  S.  W. 
225;  Gulf,  etc.,  R.  Co.  v.  Clark,  2 
Tex.  App.  Civ.  Cas.  §  512;  Missouri 
Pac.  R.  Co.  V.  German,  84  Tex.  141. 

12.  Alabama,  etc.,  R.  Co.  v.  Searles, 
71  Miss.  744;  Brackett  v.  Edgerton, 
14  Minn.  174,  100  Am.  Dec.  211; 
Sisson  V.  Cleveland,  etc.,  R.  Oo.,  14 
Mich.  489,   90  Am.  Dec.  253. 

13.  Voorhees  v.  Chicago,  etc.,  R. 
Co.,  71  Iowa,  735,  60  Am.  Rep.  823, 
29  Am.  &  Eng.  R.  Cas.  323;  Southern 
Pac.  R.  Co.  v.  Maddox,  75  Tex.  300, 


43  Am.  &  Eng.  R.  Cas.  528;  Missouri 
Pac.  R.  Co.  V.  Sherwood,  84  Tex.  135. 

14.  Cleveland,  etc.,  R.  Oo.  v.  Per- 
kins, 17  Mich.  296. 

15.  Illinois  Cent.  R.  Oo.  v.  Waters, 
41  111.  73;  Fort  Worth,  etc.,  R.  Co., 
v.  Greatbouse,  83  Tex.  104,  49  Am. 
&  Eng.  R.  Cas.  157. 

16.  Birney  v.  Wabaah,  etc.,  R.  Co., 
30  Mo.  App.  470;  Gulf,  etc.,  R.  Oo.  v. 
Wright,  1  Tex.  Civ.  App.  402. 

17.  Muller  v.  Eno,  14  N.  Y.  597; 
Richmond  v.  Bronson,  5  Den.  (N. 
Y.)   55;  Merdock  v.  Dumner,  33  Pick. 

(Mass.)  156;  Louisville,  etc.,  R.  Co. 
v.  Mason,  11  Lea  (Tenn),  116,  16 
Am.  &  Eng.  R.  Cas.  341;  O'Hanlan 
V.  Great  Western  R.  Co.,  6  B.  &  S. 
484,  118  E.  0.  L.  484,  13  W.  R.  741. 

18.  Central  R.  Oo.  v.  Rogers,  66 
Ga.  351;  Montgomery,  etc.,  R.  Co.  v. 
Edmonds,  41  Ala.  667;  Toledo,  etc., 
R.  Co.  V.  Kickler,  53  111.   157;   Hus- 
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ages  is  a  question  for  the  jury,  and  where  everything  is  conceded 
except  the  amount  recoverable  the  consideration  of  the  jury  may 
be  limited  to  this  question/'  Damages  for  the  non-delivery  of 
goods  in  a  foreign  country  are  to  be  computed  in  our  currency, 
without  any  allowance  for  depreciation.^"  Evidence  of  the  valua- 
tion of  the  goods  named  by  the  shipper  at  the  time  of  shipment 
is  admissible  to  show  the  actual  loss  sustained  ;^^  and  if  the  special 
contract  fixes  the  limit  of  recovery  ^d  is  valid,  the  measure  of 
damages  cannot  exceed  the  amount  so  fixed.^^  In  an  action  against 
a  carrier  to  recover  the  value  of  a  race  horse,  killed  during  his 
transportation,  evidence  of  his  pedigree  and  that  some  of  his  blood 
relations  have  a  record  for  speed  is  competent  as  affecting  his 
value.^'  Evidence  as  to  the  pedigree  of  a  horse,  as  shovm  by  the 
American  Stud  books,  is  admissible  on  the  question  of  value.^* 


ton  V.  Peters,  1  Mete.  (Ky.)  558; 
Browning  v.  Goodrich  Transp.  Co.,  7.8 
Wis.  391,  23  Am.  St.  Rep.  44. 

19.  Bush  V.  Northern  Pac.  R.  Co., 
3  Dak.  444,  18  Am.  &  Eng.  R.  Cas. 
559;  Erie,  etc..  Dispatch  v.  Stanley, 
33  III.  App.  459;  Robson  v.  Buffalo, 
etc.,  R.  Co.,  10  U.  C.  C.  P.  379. 

20.  Rice  V.  Ontario  Steamboat  Co., 
56  Barb.   (N.  Y.)   384. 

21.  Savannah,  etc.,  R.  Co.  v.  Col- 
lins, 77  Ga.  376,  4  Am.   St.  Rep.  87. 

22.  Atchison,  etc.,  R.  Co.  v.  Miller, 
16  Neb.  661,  18  Am.  &  Eng.  R.  Oas. 
545. 

A  package  was  consigned  to  an  ex- 
press company  for  transportation, 
without  disclosure  being  made  that 
it  contained  gold.  It  was  stipulated 
that  the  company  should  not  be  lia- 
ble for  more  than  $50  on  any  ship- 
ment unless  its  true  value  w:as  stated. 
The  package  was  destroyed  en  route 
by  fire.  It  was  shown  that,  had  dis- 
closure been  made,  a  greater  charge 
would  have  been  imposed  for  trans- 


portation, and  that  the  package 
would  have  been  put  in  a  safe,  under 
the  eare  of  special  messengers.  Held 
that,  in  the  absence  of  proof  of  some 
affirmative  act  of  wrongdoing,  the 
company  was  entitled  to  an  ius.truc- 
tion  that  the  recovery  could  not  ex- 
ceed $50.  Rowan  v.  Wells,  Fargo  & 
Co.,  80  App.  Div.  (N.  Y.)  81,  80  N. 
Y.  Supp.  226. 

23.  Baltimore  &  O.  R.  Co.  v.  Hub- 
bard, 25  Ohio  C.  C.  477;  Pittsburgh, 
etc.,  R.  Co.  V.  Sheppard,  55  Ohio  St. 
68,  46  N.  E.  61,  37  Ohio  L.  J.  177,  6 
Am.  &  Eng.  R.  Cas.  N.  S.  538,  60 
Am.  St.  Rep.  733. 

24.  Louisville  &  N.  R.  Co.  v.  Kioe, 
22  Ky.  L.  Rep.  1462,  60  S.  W.  705. 

In  an  action  against  a  carrier  for 
the  loss  of  a  stallion,  through  defend- 
ant's negligence  in  shipping  th« 
same  in  a  oar  in  which  fresh  lime 
had  recently  been  carried,  evidence 
that  a  horse  traded  by  the  plaintiff 
for  the  stallion  was  worthless,  and 
that  an  action  was  pending  against 
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Where  goods  are  received  in  a  damaged  condition  proof  of  sub- 
sequent facts  showing  the  extent  of  the  damage  is  admissible.^' 
But  written  statements  or  accounts  of  sales  rendered  by  the  ship- 
per's commission  merchant  are  hearsay  and  inadmissible  for  such 
purpose.^' 

§  2.  Interest  as  part  of  damages. 

The  right  to  interest,  as  a  part  of  the  damages,  in  actions  against 
carriers  was  held  in  some  of  the  earlier  cases  in  New  York  to  be 
within  the  discretion  of  the  jury  where  the  actions  were  ex  delicto.^ 
And  this  rule  is  followed  in  certain  other  jurisdictions.^*  In  other 
cases  interest  was  held  to  be  allowable  in  case  of  gross  negligence.^' 
The  later  cases  in  I^ew  York  seem  to  have  adopted  the  rule  that, 
in  actions  against  a  carrier  for  non-delivery  or  loss  of  goods,  the 
plaintiff  is  entitled  to  recover  interest  on  the  value  of  such  goods 


plaintiff  for  breach  of  warranty,  to- 
gether with  the  petition  in  such  ac- 
tion, was  properly  rejected,  since  the 
value  of  an  article  traded  for  another 
cannot  be  shown  in  reduction  of  the 
value  of  the  latter.  Galliers  v.  Chi- 
cago, etc.,  R.  Co.,  116  Iowa,  319,  89 
N.  W.  1109.  In  such  case,  evidence  of 
the  value  of  the  stallion  when  sold 
to  another,  long  before  he  was  ob- 
tained by  plaintiff,  was  incompetent. 
Id.  Evidence  of  the  number  and 
character  of  a  mare's  foals  was  com- 
petent to  prove  such  value.  Campbell 
w.  Iowa  Cent.  Ry.  Co.  (Iowa),  99  N. 
W.  1061. 

25.  New  York,  etc.,  R.  Co.  v.  Es- 
till, 147  U.  S.  591;  Magdeburg  Gen- 
eral Ins.  Co.  v.  Paulson,  39  Fed.  530; 
Winne  v.  Illinois  Cent.  R,  Co.,  31 
Iowa,  583. 

2G.  Hess  V.  Missouri  Pac.  R.  Co., 
40  Mo.  App.  203;  Texas,  etc.,  R.  Co. 


V.   Scrivener,  3  Tex.  App.   Civ.   Caa. 
§  328. 

27.  Richmond  v.  Bronson,  5  Den. 
(N.  Y.)  55;  Black  v.  Camden,  etc., 
R.  Co.,  45  Barb.  (N.  Y.)  40;  Wehle 
v.  Haviland,  43  How.  Pr.  (N.  Y.) 
399,  4  Daly  (N.  Y.),  550. 

28.  Chicago,  etc.,  R.  Co.  v.  Ames, 
40  111.  249;  Kyle  v.  Laurens  R.  Co., 
10  Rich.  L.  (S.  C.)  383,  70  Am.  Dec. 
331;  Fowler  v.  Davenport,  31  Tex. 
635;  Texas,  etc.,  R.  Co.  v.  Ferguson, 
1  Tex.  App.  Civ.  Cas.  §  1353,  9  Am. 
&  Eng.  R.  Cas.  395. 

29.  Amory  v.  McGregor,  15  Johns. 

(N.  Y.)  34,  8  Am.  Dec.  205;  Watkin- 
son  V.  Laughton,  8  Johns.  (N.  Y.) 
213;    Lakeman   v.    Grinnell,   5   Bosw. 

(N.  Y.)  625;  Texas,  etc.,  R.  Co.  v. 
Davis,  2  Tex.  App.  Civ.  Cas.  §  191; 
Texas,  etc.,  R.  Co.  v.  Martin,  2  Tex. 
App.  Civ.  Cas.  §  343;  Texas,  etc.,  R. 
Co.  V.  Wright,  2  Tex.  App.  Civ.  Cas. 
§  339. 
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from  the  time  they  should  have  been  delivered,  and  in  actions  for 
delay  in  delivery,  is  entitled  to  recover  interest  on  the  difference 
between  their  value  in  the  condition  in  which  they  should  have 
arrived  and  their  value  as  they  actually  arrived,  and  that  interest 
is  allowable  in  such  cases,  as  a  part  of  the  damages,  as  a  legal  right 
and  not  in  the  discretion  of  the  jury,  where  the  action  is  ex  de- 
licto.^ And  this  is  the  rule  generally  maintained  elsewhere, 
whether  the  form  of  the  action  is  ex  delicto  or  ex  contractu?^    The 


30.  Sherman  v.  Wells,  28  Barb. 
(N.  Y.)  403. 

In  actions  upon  contract,  as  for  the 
non-delivery  of  goods  by  a  vendor, 
the  rule  seems  to  be  well  settled  that 
the  allowance  of  interest  is  a  ques- 
tion of  law  and  does  not  at  all  rest 
in  the  discretion  of  the  jury,  and  is 
not  dependent  upon  such  considera- 
tions as  to  whetlier  the  party  has 
failed  to  perform,  either  wilfully  or 
by  mere  accident  and  without  any 
moral  misconduct.  Dana  v.  Fiedler, 
13  N.  Y.  40,  62  Am.  Dec.  130.  But 
the  rule  does  noli  apply  as  to  unliqui- 
dated demands.  White  v.  Miller,  78 
N.  Y.  393,  34  Am.  Rep.   54S. 

In  an  action  against  a  warehouse 
for  noD-delivery  oi  goods,  interest  un 
the  value  of  the  goods  from  the  time 
of  the  demand  and  refusal  to  deliver 
was  allowed  as  a  proper  item  of  dam- 
ages. Schwerin  v.  McKie,  51  N.  Y. 
180,  10  Am.  ep.  581. 

In  an  action  against  a  railroad  com- 
pany for  the  conversion  of  baggage, 
although  it  was  held  that  under 
the  circumstances  of  the  case  the 
company  was  not  liable  as  a  common 
carrier,  interest  was  held  recoverable 
as  a  matter  of  riglit.  McCormiok  v. 
Pennsylvania  Cent.  R.  Co.,  49  N.  Y. 
303. 
And  the  rule  is  well  settled  in  this 


State  that  in  actions  of  trover,  tres- 
pass, replevin,  etc.,  the  law  gives  in- 
terest on  the  loss  as  part  of  the  dam- 
ages, while  in  other  cases  of  negli- 
gence it  has  been  held  that  it  cannot 
be  recovered  as  a  matter  of  right,  but 
may  be  allowed  in  the  discretion  of 
the  jury.  Wilson  v.  City  of  Troy, 
135  N.  Y.  96,  31  Am.  St.  Rep.  817. 

31.  U.  8. — ^Missouri,  etc.,  R.  Co.  v. 
Truskett,  186  U.  S.  479,  32  S.  Ct. 
943,  46  L.  Ed.  1259;  New  York,  etc., 
R.  Co.  V.  Estill,  147  U.  S.  591,  41 
Fed.  853,  54  Am.  &  Eng.  R.  Oas.  506 ; 
Mobile,  etc.,  R.  Co.  v.  Jurey,  147  U. 
S.  591,  16  Am.  &  Eng.  R.  Gas.  132; 
Western  Mfg.  Co.  v.  The  Guiding 
Star,  37  Fed.  641;  The  Nith,  36  Fed. 
85;  Woodward  v.  Illinois  Cent.  R. 
Co.,  1  Biss  (U.  S.)  403;  Bazin  v. 
Steamship  Co.,  3  Wall  Jr.  (C.  0.) 
329;  King  v.  Shepherd,  3  Story  (U. 
S.),  349;  The  Gold  Hunter,  1  B.  & 
H.  Adm.  300. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Phelps,  46  Ark.  485;  St.  Louis,  etc., 
R.  Co.  V.  Mudford,  44  Ark.  439. 

Oa. — East  Tennessee,  etc.,  R.  Cto.  v. 
Johnson,  85  Ga.  497. 

Iowa. — ^Robinson  v.  Merchants'  Des- 
patch Traneip.  Co.,  45  Iowa,  470. 

La. — Murrell  v.  Dixey,  14  La.  Ann. 
398. 

Mass. — ^Gushing  v.  Wells,  98  Mass, 
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reason  for  the  rule  is  that  interest  is  as  necessary  a  part  of  a  com- 
plete indemnity  to  the  owner  of  the  property  as  the  value  itself 
in  order  to  place  him  as  near  as  may  be  in  the  same  position  he 
would  have  occupied  had  the  carrier  complied  with  its  contract.^^ 
In  Missouri  the  rule  now  seems  to  be  that  where  an  action  ex 
delicto  is  based  upon  the  simple  negligence  of  the  carrier,  interest 
is  not  allowable,  for  the  reason  that  no  benefit  has  been  derived 
by  the  carrier  by  reason  of  the  injury  or  wrong.''  In  Illinois  the 
right  to  a  recovery  of  interest  has  been  held  by  the  courts  to  be 
based  entirely  upon  statute,  which  allows  it  only  in  cases  of  tres- 
pass, trover,  or  fraud,  and  does  not  apply  to  an  action  against  a 
carrier  for  damages  for  unreasonable  delay  in  the  transportation 
of  goods  or  failure  to  deliver,  except  where  there  has  been  a  wrong- 
ful conversion.'^    The  rule  as  to  allowance  of  interest  where  goods 


550;     Spring     v.    Haskell,     4    Allen 
(Mass.),  112. 

Minn. — Cowley  v.  Davidson,  13 
Minn.  92. 

Ohio. — Erie  R.  Co.  v.  Lockwood,  28 
Ohio  St.  358. 

Tetx. — Dorrance  &  Co.  v.  Interna- 
tional &  G.  N.  R.  Co.,  103  Tex.  200, 
125  S.  W.  561;  St.  Louis  Southwestern 
R.  Co.  V.  Dolan  (Tex.  Civ.  App.),  84 
S.  W.  393 ;  Texas  &  P.  R.  Oo.  v.  Smis- 
sen  (Tex.  Kv.  App.),  73  S.  W.  42; 
Gulf,  etc.,  R.  Co.  v.  McCarthy,  82 
Tex.  608;  Fort  Worth,  etc.,  R.  Co.  v. 
Greathouse,  82  Tex.  104;  Houston, 
etc.,  R.  Co.  V.  Jackson,  62  Tex.  209, 
21  Am.  &  Eng.  R.  Cas.  126;  Gulf, 
etc.,  R.  Co.  V.  Batte  (Tex.  Civ.  App.), 
81  S.  W.  813;  Texas,  etc.,  R.  Co.  v. 
Murtishaw  (Tex.  Civ.  App.),  78  S. 
W.  953;  Southern  Pao.  Co.  v.  Ander- 
son  (Tex.  Oiv.  App.),  63  S.  W.  1023. 

yt.—N-ewell  v.  Smith,  49  Vt.  255; 
Blumenthal  v.  Brainerd,  38  Vt.  40^3, 
91  Am.  Dec.  350. 

Wis. — Thomas,  etc.,  Mfg.  Oo.  v. 
Wabash,  etc.,  R.  Co.,  63  Wis.  642,  51 


Am.  Rep.  725;  Chapman  v.  Chicago, 
etc.,  R.  Co.,  36  Wis.  395,  7  Am.  Rep. 
81. 

Eng. — British  Columbia,  etc.,  Co. 
V.  Nettleship,  L.  R.  3  C.  P.  499. 

32.  See  cases  cited  in  notes  30  and 
31,  ante. 

33.  New  York,  etc.,  R.  Co.  v. 
Estill,  147  U.  S.  591;  Kimes  v.  St. 
Louis,  etc.,  R.  Co.,  85  Mo.  611;  Wade 
V.  Missouri  Pac.  R.  Co.,  78  Mo.  362; 
De  Steiger  v.  Hannibal,  etc.,  R.  Co., 
73  Mo.  33;  State  v.  Harrington,  44 
Mo.  App.  297.  But  see  Padley  v. 
Catterlin,  64  Mo.  App.  648;  Dunn  v. 
Hannibal,  etc.,  R.  Co.,  68  Mo.  268, 
Gray  v.  Missouri  River  Packet  Co., 
64  Mo.  47,  where  interst  was  held  to 
be  allowable. 

In  Mississippi  interest  has  been 
held  recoverable  from  the  date  of  the 
injury  or  breach  of  contract.  Illi- 
nois Cent.  R.  Co.  v.  Haynes,  64  Miss. 
604. 

34.  Illinois  Cent.  R.  Co.  v.  Cobb, 
72  111.  148;  Chicago,  etc.,  R.  Co.  v. 
Ames,  40  111.   249. 
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liave  been  negligently  injured  by  the  carrier  while  in  course  ,of 
transportation,  has  been  held  to  be  the  same  as  in  the  case  of  a 
delay  in  delivery.^^  And  the  proper  rate  of  interest  has  been  held 
to  be  the  legal  rate  at  the  place  of  destination  of  the  goods.'*  An 
excessive  verdict  cannot  be  supported  on  the  ground  that  it  may 
include  interest,  where  no  claim  was  set  up  in  the  complaint  for 
interest,  and  no  testimony  or  instructions  concerning  it  given  on 
the  trial." 

§  3.  Freight  charges,  advances,  and  attorney's  fees. 

As  has  been  stated,  the  general  rule  is  that  the  freight  charges 
are  to  be  deducted  from  the  market  value  of  the  goods  at  the  time 
and  place  of  delivery.**  But  the  proofs  must  show  the  amount  of 
the  freight  charges  and  that  they  are  due  and  unpaid.''    Where  it 


35.  Ihinn  v.  Hannibal,  etc.,  R.  Co., 
68  Mo.  268;  Galbeston,  etc.,  R.  Co.  v. 
Johnson  (Tex.),  19  S.  W.  867;  Fort 
Worth,  etc.,  R.  Oo.  v.  Greathouse,  83 
Tex.  104. 

36.  South,  etc.,  Alabama  R.  Co.  v. 
Jones,  56  Ala.  507;  New  York,  etc., 
R.  Oo.  V.  Estill,  147  U.  S.  591;  Mo- 
bile, etc.,  R.  Oo.  V.  Jurey,  111  U.  S. 
584. 

37.  Miami  Powder  Co.  v.  Port 
Rioyal,  etc.,  R.  Oo.,  38  S.  0.  78,  16  S. 
E.  339. 

38.  See  §  1,  ante. 

39.  Ala. — Capehart  v.  Granite 
Mills,  97  Ala.  353,  12  So.  44. 

Oa. — ^Atlantic,  etc.,  R.  Co.  v.  How- 
ard Supply  Co.,  125  Ga.  478,  54  S.  E. 
530;  Taylor  v.  Collier,  26  Ga.  122. 

III. — ^Northern  Transp.  Oo.  v.  Mc- 
Clary,  66  111.  233. 

Ind. — Michigan  Southern,  etc.,  R. 
Co.  V.  Caster,  13  Ind.  164;  Louisville, 
etc.,  R.  Co.  V.  Craycraft,  12  Ind.  App. 
203,  39  N.  E.  523. 


Ky.—F.  H.  Smith  Oo.  v.  Louis- 
ville &  N.  R.  Co.,  157  Mo.  App.  160, 
137  S.  W.  890;  Cincinnati,  etc.,  R. 
Co.  V.  Spratt,  2  Duv.   (Ky.)   4. 

La. — Porter  v.  Ourry,  7  La.  233. 

Mass. — Massaohuseibts  L.  &  T.  Co.  v. 
Fiichburg  R.  Co.,  143  Mass.  318,  9  N. 
E.  669;  Forbes  v.  Boston,  etc.,  R.  Co., 
133  Mass.  154. 

Mich. — Marquette,  etc.,  R.  Oo.  v. 
Langton,   32   Mich.   251. 

Mo. — Gray  v.  Missouri  River 
Packet  Co.,  64  Mo.  47. 

N.  T. — ^Rice  V.  Ontario  Steamboat 
Co.,  56  Barb.  (N.  Y.)  384;  Marshall 
V.  New  York  Cent.  R.  Oo.,  45  Barb. 
(N.  Y.)   502. 

Ohio. — ^Toledo,  etc.,  R.  Oo.  v.  Wren, 
78  Ohio  St.  137,  84  N.  E.  785. 

S.  C. — Miami  Powder  Oo.  v.  Port 
Royal,  etc.,  R.  Oo.  38  S.  0.  78,  21  L. 
R.  A.  123,  16  S.  E.  339. 

Tex. — Galveston,  etc.,  R.  Co.  v.  Ball, 
80  Tex.  602;  International,  etc.,  R. 
Nicholson,  61  Tex.  550;  Missouri  Pac. 
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has  been  stipulated  that  the  market  value  at  the  place  of  shipment 
shall  be  the  measure  of  damages,  it  has  been  held  that  plaintiff 
is  entitled  to  recover  the  market  value  and  freight  charges  which 
have  been  prepaid.*"  And  where  cattle  were  lost  at  sea  the  plain- 
tiff was  held  entitled  to  recover  their  value  and  the  amount  of 
freight  charges  prepaid."  But  it  has  been  held  otherwise  in  an 
action  to  recover  damages  for  cattle  killed  in  transit.^  It  has 
also  been  held  that  deduction  of  freight  charges  is  not  to  be  made 
unless  it  has  been  pleaded  by  way  of  set  off  or  counterclaim.^^ 
Trover  against  a  carrier  for  goods  damaged  during  transportation 
will  lie  without  payment  of  the  freight,  if  at  all,  only  where  the 
damages  equal  or  exceed  the  amount  of  the  freight."  Where,  in 
an  action  for  the  loss  of  corn  by  the  sinking  of  a  barge,  the  proof 
showed  that  the  corn  was  worth  forty-two. to  forty-three  cents  per 
bushel  at  destination,  and  at  the  price  of  forty-two  cents,  after 
deducting  the  value  of  the  corn  saved  and  the  freight,  there  was 
left  an  amount  due  to  plaintiff  exceeding  the  amount  of  the  verdict, 
an  objection  that  the  cost  of  transportation  should  have  been 
deducted  from  the  judgment  was  not  sustainable.*^  In  an  action 
by  a  consignee  who  has  advanced  money  on  goods  against  common 
carriers,  for  injury  to  such  goods  in  transitu  the  measure  of  dam- 
ages is  the  amount  of  the  advances  made  with  interest,  to  the  ex- 
tent of  the  value  of  the  goods  if  delivered  in  a  sound  state,  less 
the  amount  the  goods  sold  for  as  damaged  goods.*'  The  rule  as 
to  the  measure  of  damages  for  a  loss,  delay  or  injury  is  the  same 

R.  Co.  V.  Fagan,  72  Tex.  127,  13  Am.  44.  Miami     Powder     Co.     v.     Port 

St.  Eep.  776;   Galveston,  etc.,  R.  Co.  Royal,   etc.,  E.   Co.,   38   S.   C.   78,   55 

V.  Kelley   (Tex.  Civ.  App.),  26  S.  W.  Am.  &  Eng.  R.  Cas.  688,  16  S.  E.  339, 

470.  20  L.  R.  A.  123. 

40.  Missouri  Pac.  R.  Co.  v.  Barnes,  45.  Marsden  Co.  v.  Bullitt,  24  Ky. 
2  Tex.  App.  Civ.  Cas.  §  575.  L.  Eep.  1697,  72  S.  W.  32. 

41.  The  Hugo,   61  Fed.  860.  46.  Burritt    v.    Rench,   4    MoLeau 

42.  Gulf,     etc.,    R.     Co.    v.    Kemp  (IT.   S.),    335,   he   must   look   to  the 
(Tex.  Civ.  App.),  30  S.  W.  714.  consignee     for     any     excess     in     ad- 

43.  Bamberg  v.  South   Carolina  R.  vances;  Ober  v.  Indianapolis,  etc.,  E, 
Co.,  9  S.  C.  61,  30  Am.  Rep.  13.  Co.,  13  Mo.  App.  81. 
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regardless  of  the  purpose  of  shipment,  as  for  example,  whether 
cattle  were  shipped  for  purposes  of  sale,  or  to  be  pastured,  or  for 
trading  purposes/'  It  has  been  held,  however,  that  where  cattle 
are  not  to  be  sold  but  to  be  kept  by  the  owner,  the  measure  of 
damages  in  case  of  injury  is  the  actual  damage  to  the  stock,  to- 
gether with  any  expense  properly  incurred  in  caring  for  them 
until  recovery.*'  Where  the  carrier  undertakes  to  act  as  factor 
and  sell  the  goods,  the  damages  for  delay  in  transportation  and  in 
making  sale,  has  been  held  to  be  damages  actually  sustained  by 
reason  of  the  carrier's  negligence.*'  Attorney's  fees  cannot  be 
recovered  by  the  shipper  or  consignee  in  an  action  for  failure  or 
delay  in  delivery,  except  where  permitted  by  statute.™ 

§  4.  Damages  where  goods  are  only  injured. 

Where  goods  are  injured  during  transportation  and  are  delivered 
in  a  damaged  condition,  the  measure  of  damages  is  their  difference 
in  market  value,  when  placed  in  the  carrier's  charge  and  when 
delivered  at  the  point  of  destination,  as  far  as  caused  by  injuries 
on  the  way,  with  interest,  less  the  freight  charges.^'    The  measure 

47.  Estill  V.  New  York,  etc.,  R.  649,  17  N.  Y.  Supp.  459;  Blaxjk  v. 
Co.,  147  U.  S.  591,  41  Fed.  849;  Gulf,  Camden,  etc.,  R.  Co.,  45  Barb.  (N". 
etc.,    R.    Co.    V.    Stanley    (Tex.    Civ.      Y.)    40. 

App.),  29  S.  W.  806,  33  S.  W.  109.  V.   fif.— New  York,   etc..   R.   Co.   v. 

See  also  Smith  v.  Griffith,  3  Hill  (N.  Estill,  147  U.  S.  591;   Western  Mfg. 

Y.),  333,  38  Am.  Dec.  639.  Co.  v.  The  Guiding  Star,  37  Fed.  641; 

48.  Gulf,  etc.,  R.  Co.  v.  Godair,  3  The  Mangalore,  9  Sawy.  (U.  S.)  71, 
Tex.   Civ.   App.   514;    St.  Louis,  etc.,  33  Fed.  483. 

R.  Co.  V.  Hindsman,  1  Tex.  App.  Oiv.  La. — ^Corso  v.  New  Orleans,  etc.,  R. 

Caa.  §  204.  Co.,  48  La.  Ann.  1286;  Henderson  v. 

49.  Calvin  v.  Jones,  3  Dana  (Ky.),  Maid  of  Orleans,  12  La.  Ann.  352. 
376.  J/ass.^mith  v.  New  Haven,   etc., 

50.  Richmond,  etc.,  R.  Co.  v.  Ben-  R.  Co.,  12  Allen  (Mass.),  5^31,  90  Am. 
son,  86  Ga.  303,  23  Am.  St.  Rep.  446;  Dec.  166. 

New   Orleans,  etc.,  R.   Co.  v.  Moore,  Mich. — Marquette,    etc.,    R.    Co.   v. 

40    Miss.    39;    Paddock   v.    Missouri  Langton,  32  Mich.  351. 

Pa,c.  R.  Co.,  1  Mo.  App.  87.  Mo. — Heil  v.  St.  Louis,  etc.,  R.  Co., 

51.  if.  Y. — Robertson  v.  National  16  Mo.  App.  362;  Harvey  v.  Terre 
Steamship  Co.,  43  St.  Rep.    (N.  Y.)  Haute,  etc.,  R.  Co.,  6  Mo.  App.  ,^85 

74  Mo.  538. 
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of  recovery  for  injury  to  merchandise  or  stock  in  transit  is  the 
difference  in  the  market  value  at  the  point  of  destination  of  the 
merchandise  or  stock  in  the  condition  in  which  they  should  have 
arrived  if  they  had  been  properly  carried,  and  their  market  value 
as  they  actually  arrived.^^    The  shipper  or  consignee  may  recover 


N.  H. — Haekett  v.  Boston,  etc.,  B. 
Co.,  35  N.  H.  390. 

Term. — Louisville,  etc.,  R.  Co.  v. 
Trent,  16  Lea   (Tenn.),  430. 

Tex. — Texas,  etc.,  E.  Co.  v.  Dish- 
man  &  Tribble  (Tex.  Civ.  App.),  85 
S.  W.  319;  Houston,  etc.,  K.  Co.  v. 
Williams  (Tex.  Civ.  App.),  31  S.  W. 
556;  Texas,  etc.,  R.  Co.  v.  Klepper 
(Tex.  Civ.  App.),  24  S.  W.  567.  See 
the  Missouri,  K.  &  T.  Ry.  Co.  v.  Har- 
ris, —  Tex.  Civ.  App.  — ,  138  S.  W. 
1085;  Gulf,  C.  &  S.  F.  R.  Co  v.  Coul- 
ter, —  Tex.  Civ.  App.  — ,  139  S.  W. 
IG. 

Household  goods. — Where  household 
goods  in  use  are  injured  while 
being  transported  by  a  carrier,  the 
measure  of  damage  is  the  difference 
in  their  actual  value  just  prior  to 
and  Just  subsequent  to  the  injury, 
and  not  the  difference  in  the  market 
value  of  similar  goods  at  the  nearest 
second-hand  stores.  In  ascertaining 
the  value,  the  original  cost  of  the 
property,  the  manner  in  which  it  has 
been  used,  its  general  condition  and 
quality,  the  percentage  of  its  depre- 
ciation from  use,  damage,  age,  decay, 
or  otherwise,  are  all  proper  to  be  sub- 
mitted to  the  jury.  Wells,  Fargo 
Exp.  Co.  V.  Williams  (Tex.  Civ. 
App.),  71  S.  W.  314. 

Must  be  evidence  of  damage. — In 
an  action  against  a  carrier  for  dam- 
ages  to   goods   the  only  evidence   of 

38 


their  value  was  given  by  plaintiff 
and  his  employes  who  had  similar 
actions  against  the  carrier.  The 
goods  had  been  used  for  several  years, 
but  no  allowance  was  made  for  the 
depreciation  in  value.  There  was  no 
evidence  of  the  value  of  some  of  the 
articles  specified  in  the  bill  of  par- 
ticulars, and  it  was  admitted  that 
the  valuations  placed  on  other  ar- 
ticles were  wrong.  Held  insuffieient 
to  warrant  the  court  in  directing  a, 
verdict  for  plaintiff  for  the  damages 
alleged  in  the  complaint.  Litt  v. 
Wabash  R.  Co.,  50  App.  Div.  (N.  Y.) 
550,  64  N.  Y.  Supp.  108. 

Injury  to  valuable  trotting  mare. — 
It  is  competent  for  the  plaintiff  to 
prove  by  the  opinion  of  witnesses  tiie 
value  of  the  mafe  both  before  and 
after  the  injury,  and  also  prove  her 
speed,  and  her  value  assuming  that 
she  possessed  the  speed  proved.  Reed 
V.  Rome,  etc.,  R.  Co.,  48  Hun  (N.  Y.), 
Z31,  16  St.  Rep.    (N.  Y.)    58. 

52.  Ruddle  v.  Baltimore  &  0.  R. 
Co.,  152  111.  App.  318;  Texas,  etc.,  R. 
Co.  V.  Birchfield  (Tex.  Civ.  App.),  33 
S.  W.  1022;  Missouri,  etc.,  R.  Co.  v. 
Cobb  (Tex.  Civ.  App.),  36  S.  W.  500; 
Texas,  etc.,  R.  Co.  v.  Avery  (Tex. 
Civ.  App.),  33  S.  W.  704;  Gulf,  etc., 
R.  Co.  V.  Simmons  (Tex.  Civ.  Aipp.), 
38  S.  W.  825;  Galveston,  etc.,  R.  Oo. 
V.  Herring  (Tex.  Civ.  App.),  38  S. 
W.    580,   the   rule   applies,   although 
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the  entire  value  of  the  goods  if  the  damages  are  such  as  to  he 
beyond  repair  except  at  an  expense  exceeding  their  value  or  such  as 
to  constitute  practically  a  total  loss.^^  And  where  the  consignee 
protects  himself  from  loss  resulting  from  the  goods  being  damaged, 
by  an  actual  sale  of  the  goods  and  receipt  of  the  price,  he  can  only 
recover  nominal  damages.^*  So,  where  the  damage  results  from 
the  shipper's  negligence  in  packing.^  Where  the  goods  delivered 
were  different  from  those  shipped,  in  weight  and  value,  the  recov- 
ery should  be  the  difference  in  value  between  those  shipped  and 
those  delivered.^*  Eeasonable  costs  and  expenses  incurred  in  re- 
pairing damage  and  compensation  for  the  loss  of  the  use  of  the 


the  cattle  were  injured  while  being 
loaded  on  the  cars ;  GelveSton,  etc.,  R. 
Co.  V.  Johnson  (Tex.),  19  S.  W.  867, 
29  S.  W.  428,  plaintiff  cannot  recover 
for  damages  naturally  incident  to 
the  trip;  Galveston,  etc.,  R.  Oo.  v. 
Sil^man  (Tex.  Civ.  App.),  23  S.  W. 
298,  the  plaintiff  must  ehow  what  the 
property  would  have  been  worth  at 
the  place  of  destination  had  it  been 
safely  carried  there. 

Evidence  of  market  value. — The 
price  that  a  shipper  paid  for  his  eat- 
tle  at  the  place  at  which  he  pur- 
chased them,  or  the  market  value 
thereof  at  a  point  other  than  tthe 
d«stination,  is  immaterial  upon  the 
question  of  the  measure  of  damages 
for  injuries  to  the  cattle  during 
transfportation,  as  the  value  at  th'e 
point  of  destination  is  the  standard 
by  which  the  damages  is  to  be  meas- 
ured. Hendrick  v.  Boston,  etc.,  R. 
Co.,  170  Mass.  44,  48  N.  E.  8^5.  Evi- 
dence of  a  general  decline  in  the  mar- 
ket value  of  cattle  after  the  making 
of  a  shipment  is  admissible  in  aji 
action  for  injuries  to  such  cattle  in 
ehipment.    Gulf,  etc.,  R.  Co.  v.  Forst 


(Tex.  Civ.  App),  34  S.  W.  167.  Evi- 
dence of  the  market  value  of  hogs  in 
different  places  is  properly  escluded 
in  an  action  for  damages  to  hogs  in 
shipment,  where  the  market  value  at 
the  place  of  shipment,  at  which  place 
they  were  sold,  is  shown.  Terry  v. 
Gulf,  etc.,  R.  Co.,  14  Tex.  Civ.  App. 
451,  37  S.  W.  334. 

Presumption  as  to  loss. — Where 
sugar  in  bags  were  received  by  the 
carrier  in  good  order  and  on  delivery 
some  of  the  bags  were  empty,  the  pre- 
sumption, in  the  absence  of  proof,  is 
that  the  bags  were  full  when  shipped, 
and  that  their  average  weight  was 
that  of  the  lightest  bags  shipped. 
The  Euripides,  63  Fed.  140. 

53.  Thomas,  etc.,  Mfg.  Co.  v.  Wa- 
bash, etc.,  R.  Co.,  62  Wis.  642,  51  Am. 
Rep.  725;  Texas,  etc.,  R.  Co.  v.  Lo- 
gan, 3  Tex.  App.  CSv.  Cas.  §  186. 

54.  Henry  v.  Central  R.,  etc.,  Co., 
■89  6a.  815. 

55.  Baldwin  v.  Ivondon,  etc.,  R. 
Co.,  9  Q.  B.  Div.  582,  9  Am.  &  Eng. 
R.  Cas.  175. 

56.  Memphis,  etc.,  Packet  Oo.  v. 
Abell  (Ky.),  30  S.  W.  658. 
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goods  during  such  time,"  the  reasonable  cost  of  re-packing  dam- 
aged goods,^*  the  reasonable  expense  of  keeping  live  stock  until 
salable,^  and  reasonable  expenses  incurred  in  seeking  for  goods,** 
have  been  held  to  be  recoverable,  in  addition  to  the  actual  loss, 
where  the  injury  to  the  goods  was  lessened  by  the  action  of  the 
plaintiff.  The  law,  for  wise  reasons,  imposes  upon  a  party  sub- 
ject to  injury  from  a  breach  of  contract  the  active  duty  of  making 
reasonable  exertions  to  render  the  injury  as  light  as  possible. 
Public  interest  and  sound  morality  accord  with  the  law  in  demand- 
ing this  J  and,  if  the  injured  party,  through  negligence  or  wilful- 
ness, allows  the  damages  to  be  unnecessarily  enhanced,  the  in- 
creased loss  justly  falls  on  him.*^ 

§  5.  Measure  of  damages  in  case  of  delay. 

In  an  action  against  a  carrier  of  goods  for  negligent  delay  in 
transporting  goods  or  failure  to  deliver  them  within  a  reasonable 
time,  the  measure  of  damages  is  the  difference  between  the  market 
value  of  the  merchandise  at  the  time  and  place  it  ought  to  have 
been  delivered  in  the  usual  course  of  transportation,  and  the 
market  value  at  the  time  of  its  actual  delivery  or  tender,  whether 
the  difference  in  value  was  occasioned  by  injury  to  the  goods  or 
was  due  to  a  decline  or  depreciation  in  the  market  value,  with  in- 

57.  Eobertson  v.  National  Steam-  Akers..  4  Kan.  453,  96  Am.  Dec.  183; 
ship  Co.,  43  St.  Rep.  (N.  Y.)  694,  17  Savannah,  etc.,  E.  Co.  v.  Pritchard, 
N.  Y.  Supp.  459,  60  N.  Y.  Super.  Ct.  77  Ga.  413.  Compare  W^tern  Mfg. 
133 ;  Savannah,  etc.,  R.  Co.  v.  Prit-  Co.  v.  The  Guiding  Star,  37  Fed.  641. 
chard,  77  Ga.  413,  4  Am.  St.  Rep.  93;  Gl.  Hamilton  v.  McPherson,  38  N. 
Winne  v.  Illinois  Cent.  R.  Co.,  31  Y.  73,  84  Am.  Dec.  330;  Grindle  v. 
Iowa  583,  1  Am.  Ry.  Rep.  460;  Wa-  Eastern  Express  Co.,  67  Me.  317,  31 
bash,  etc.,  R.  Co.  v.  iLynoh,  13  111.  Am.  Rep.  31;  Haskett  v.  Boston,  etc., 
App.  365.  R.  Co.,  35  N.  H.  390;  Tardos  v.  Ohi- 

58.  Texas,  etc.,  R.  Co.  v.  Ijevi,  59  cago,  etc.,  R.  Co.,  35  La.  Ann.  15; 
Tex.  674,  13  Am.  &  Eng.  R.  Oas.  464.  Missouri  Pae.  R.   Co.  v.  Rushing,   3 

59.  Galveston,  etc.,  R.  Co.  v.  Tex.  App.  Oiv.  Cas.  §  317;  Houston, 
Tiickett  (Tex.  Civ.  App.),  35  S.  W.  etc.,  R.  Co.  v.  Williams  (Tex.  Civ. 
150.  App.),  31  S.  W.  556. 

60.  North     Missouri     R.      Co.     r. 
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terest  from  the  time  of  such  delivery  or  tender,  and  freight  charges, 
if  unpaid,  deducted;*^  unless  the  carrier  had  notice  that  special 


62.  N.     T. — Sherman     v.     Hudson 
River  R.  Co.,  64  N.  Y.  354;  Holden  v. 
New  York  Cent.  R.  Co.,  54  N.  Y.  663; 
Ward  V.  New  York  Cent.  R.  Co.,  47 
N.  Y.  39,  7  Am.  Rep.  405,  1  Am.  Ry. 
Rep.   45S;     Marshall    v.    New    York 
Cent.  R.  Co.,  45  Barb.  608,  affd.  48  N. 
Y.   660;    Griffin  v.   Colvin,   16   N.  Y. 
489,  69  Am.  Dec.  718;    Frey  v.  New 
York  Cent.,  etc.,  R.  Co.,  114  App.  Div. 
(N.   Y.)    747,   100   N.  Y.   Supp.   235; 
G.  S.  Roth  Clothing  Co.  v.  Maine  S. 
S.  Co.,  44  Miss.  Rep.   (N.  Y.)    337,  88 
N.  Y.  Supp.  987,  42  Misc.  Rep.    (N. 
Y.)   550,  86  N.  Y.  Supp.  25;  Living- 
ston V.  New  York  Cent.,  etc.,  R.  Co., 
5  Hun  (N.  Y.)   563;  Midbury  v.  New 
York,  etc.,  R.  Co.,  26  Barb.   {N.  Y.) 
564;    Lakeman  v.   Grinnell,    5   Bosw. 
(N.  Y.)    635;  Kent  v.  Hudson  River 
R.  Co.,  33  Barb.  (N.  Y.)  278;  Robert- 
son   V.   National    Steamship    Co.,    60 
N.   Y.    Super.   Ct.   133.     A   different 
rule  was  maintained  in  Jones  v.  New 
York,  etc.,  R.  Co.,  39  Barb.    (N.  Y.) 
633;    Wibert   v.   New   York,   etc.,   R. 
Co.,  19  Barb.   (N.  Y.)    36;   Conger  v. 
Hudson  River  R.  Co.,  6  Duer  (N.  Y.) 
375;  Kirtland  v.  Leary,  3  Sweeny  (N. 
Y.)   677. 

V.  8. — ^Missouri,  etc.,  R.  Co.  v. 
Truskett,  186  U.  S.  480,  33  Sup.  Ct. 
943,  46  L.  Ed.  1359,  cattle;  Petersen 
V.  Case,  21  Fed.  885;  The  Vaughan, 
14  Wall.  (U.  S.)  358;  The  Golden 
Rule,  9  Fed.  334;  Milne  v.  Douglass, 
5  McCrary  (U.  S.)  368,  17  Fed.  482; 
Bussey  v.  Memphis,  etc.,  R.  Co.,  4 
McCrary  (U.  S.)  405,  13  Fed.  330; 
Fage  V.  Munro,  Holmes  {U.  S.)  233, 
18   Fed.  Cas.  No.   10,605. 


Ala. — Piloher  v.  Central  of  Ga.  R. 
Co.,  155  Ala.  316,  46  So.  765. 

Arfc.— Chicago,  R.  I.  &  P.  Ry.  Co. 
V.  Newhouse  Mill  &  Lumber  Co.,  90 
Ark.  458,  119  S.  W.  646;  St.  Louis  & 
S.  F.  Ry.  Co.  V.  Vaughan,  88  Ark.  138. 
113  S.  W.  1035,  cattle;  St.  Louis  I. 
M.  &  S.  R.  Co.  V.  Wynne  Hoop  & 
Cooperage  Co.,  81  Ark.  373,  99  S.  W. 
375,  logs;  Murrell  v.  Pacific  Express 
Co.,  54  Ark.  22,  36  Am.  St.  Rep.  17, 
14  S.  W.  1098;  St.  Louis,  etc.,  R. 
Co.  V.  Phelps,  46  Ark.  485. 

Gal. — Ringgold    v.    Haven,    1    Oal. 
108;   Hart  v.  Sipaldiiig,  1  Cal.  213. 

Del. — McHenry  v.  Philadelphia, 
etc.,  R.  Co.,  4  Harr.    (Del.)   448. 

Qa. — Southern  Express  Co.  v.  Ha- 
naw,  134  Ga.  445,  137  Am.  St.  Rep. 
327,  67  S.  E.  944;  Chattanooga 
Southern  R.  Co.  v.  Thompson,  133  Ga. 
137,  65  S.  E.  385;  Southern  Express 
Co.  V.  Brigga,  1  Ga.  App.  394,  57  S. 
E.  1066,  and  where  the  evidence  shows 
that  at  the  time  of  delivery  the  goods 
had  become  valueless,  a  recovery  of 
the  full  value  of  the  goods  when  and 
where  they  should  have  been  deliv- 
ered is  proper;  East  Tennessee,  etc., 
R.  Co.  V.  Johnson,  85  Ga.  497,  45 
Am.  &  Eng.  R.  Cas.  340;  Atlantic, 
etc.,  R.  Co.  V.  Texas  Grate  Co.,  81 
Ga.  602,  40  Am.  &  Eng.  R.  Cas.  130, 
9  S.  E.  600. 

III. — Bacon  v.  Cleveland,  etc.,  R.  Co., 
155  HI.  App.  40;  McCabe  v.  Atchison,' 
etc.,  R.  Co.,  154  m.  App.  380;  Sinsa- 
baugh  V.  Cleveland,  etc.,  R.  Co.,  149 
111.  App.  430;  Easton  &  Co.  v.  Erie  R. 
Co.,  147  111.  App.  594;  Chicago,  etc., 
R.  Co.  v.  Stanbro,  87  III.  195;  Chica- 
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damages,  or  more  than  ordinary  damages,  would  result  from  fail- 


go,  etjc.,  E.  Oo.  V.  Dickinson,  74  111. 
249;  Illinois  Cent.  E.  Co.  v.  Cobb, 
73  111.  148;  Galena,  etc.,  R.  Co.  v. 
Bae,  18  111.  488,  68  Am.  Dec.  574; 
Sangamon,  etc.,  R.  Co.  v.  Henry,  14 
111.  156;  Louisville,  etc.,  R.  Oo.  v. 
Heilprin,  95  111.  App.  403. 

Ind. — Michigan  Southern,  etc.,  R. 
Co.  V.  Caster,  13  Ind.  164;  Pitts- 
burgh, etc.,  R.  Co.  V.  Wood  —  Ind. 
App.  — ,  84  N.  E.  1009,  less  the  trans- 
portation charges. 

Iowa. — ^Wisecarver  &  Stone  T.  Chi- 
cago, etc.,  E.  Co.,  141  Iowa  121,  119 
N.  W.  532,  shipment  of  horses;  Clark 
V.  American  Express  Co.,  130  Iowa 
254,  100  N.  W.  642;  Hudson  v.  North- 
ern Pac.  E.  Co.,  92  Iowa  231;  Bridg- 
mau  V.  The  Steamboat  Emily,  18 
Iowa   509. 

Kan. — Missouri,  etc.,  E.  Oo.  v.  Fry, 
79  Kan.  21,  98  Pac.  205,  cattle;  Kan- 
sas Pac.  E.  Co.  V.  Reynolds,  9  Kan. 
623,  5  Am.  Ry.  Rep.  260;  Missouri 
Pac.  E.  Co.  V.  McGrath,  3  Kan.  App. 
220,  44  Pac.  39. 

Ky. — Illinois  Cent.  E.  Oo.  v.  Hop- 
kinsville  Canning  Co.,  132  Ky.  578, 
116  S.  W.  758;  Cincinnati,  etc.,  E. 
Co.  T.  Pendleton  &  Hudson,  29  Ky. 
Law  Rep.  721,  96  S.  W.  434,  live 
stock;  Illinois  Cent.  E.  Co.  v.  Moss- 
barger,  28  Ky.  Law  Rep.  1317,  91 
S.  W.  1131;  Illinois  Cent.  R.  Co.  v. 
Watkins,  28  Ky.  Law  Eep.  1254,  91 
S.  W.  1133;  Illinois  Cent.  E.  Cto.  v. 
Holt,  29  Ky.  Law  Eep.  135,  93  S.  W. 
540,  hogs ;  Newport  News,  etc.,  E.  Co. 
V.  Eeed,  10  Ky.  Law  Eep.  1030;  Al- 
brecht  v.  Louisville,  etc.,  E.  Co.,  10 
Ky.  Law.  Eep.  449. 

La. — ^Ix)wery  v.  Young,  1  La.  333. 


Me. — Dunham  v.  Boston,  etc.,  E. 
Co.,  70  Me.  164,  35  Am.  Rep.  314; 
Weston  V.  Grand  Trunk  E.  Co.,  54 
Me.  376,  92  Am.  Dec.  552. 

Mass. — Fox  V.  Boston,  etc.,  E.  Co., 
148  Mass.  230,  37  Am.  &  Eng.  E.  Gas. 
632;  Scott  V.  Boston,  etc..  Steamship 
Co.,  106  Mass.  468;  Cutting  v.  Grand 
Trunk  R.  Co.,  13  Allen  (Mass.)  381; 
Smith  V.  New  Haven,  eitc,  R.  Co.,  12 
Allen  (Mass.)  531,  90  Am.  Dec.  166; 
Spring  V.  Haskill,  4  Allen  (Mass.) 
113;  Ingledew  v.  Northern  R.  Co.,  7 
Gray    (Mass.)    86. 

Mich. — Housem  v.     Merchants' 

Dispatch  Transp.  Co.,  104  Mich.  300; 
Ward's  Cent.,  etc..  Lake  'Co.  v.  Elkins, 
34  Mich.  439,  32  Am.  Rep.  544;  Sis- 
son  V.  Cleveland,  etc.,  R.  Oo.,  14 
Mich.  489,  90  Am.  Dec.  253. 

Minn. — Whalon  v.  Aldrich,  8  Minn. 
346. 

Miss. — New  Orleans,  etc.,  R.  Co.  v. 
Tyson,  46  Miss.  729;  Vicksburg,  etc., 
R.  Co.  V.  Ragsdale,  46  Miss.  458. 

Mo. — Cowherd  v.  St.  Louis,  etc.,  E. 
Co.,  151  Mo.  App.  1,  131  S.  W.  755; 
Bennett  v.  Chicago,  etc.,  E.  Co.,  151 
Mo.  App.  293,  live  stock;  De  Lisle  v. 
St.  Louis,  etc.,  E.  Co.,  149  Mo.  App. 
8,  139  S.  W.  253;  Dawson  v.  Quincy, 
etc.,  E.  Co.,  138  Mo.  App.  365,  123 
S.  W.  335,  live  stock;  Libby  v.  St. 
Louis,  etc.,  E.  Co.,  137  Mo.  App.  276, 
117  S.  W.  659,  ilve  stock;  Parsons 
V.  Louisville  &  N.  E.  Co.,  136  Mo. 
App.  494,  118  S.  W.  101;  Hardin  v. 
Missouri  Pac.  Ey.  Co.,  120  Mo.  App. 
203,  96  S.  W.  681,  notwithstanding 
thg  stipulation  in  the  bill  of  lading 
that  in  the  event  of  loss  of  property 
the  value  of  the  same  at  the  point  of 
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ure  to  deliver  in  time.^     If  by  reason,  of  the  delay  there  is  no 


shipment  should  govern,  the  stipula- 
tion referring  to  property  lost  in 
transit  and  not  to  property  damaged; 
Sloop  V.  Wabash  R.  Co.,  93  Mo.  App. 
605,  67  S.  W.  956,  live  stock;  D. 
Klass  Commission  Co.  v.  Wabash  R. 
Co.,  80  Mo.  App.  164;  Sturgeon  v. 
St.  Louis,  etc.,  R.  Co.,  65  Mo.  589; 
Rankin  v.  Pacific  R.  Co.,  55  Mo.  167; 
Faulkner  v.  Southern  Bac.  R.  Co.,  51 
Mo.  311,  3  Am.  Ry.  Rep.  293 ;  Wilson 
V.  Missouri  Pac.  R.  Co.,  3  Mo.  App. 
Rep.  1366;  Galvin  v.  Kansas  City, 
etc.,  R.  Co.,  21  Mo.  App.  273;  Arm- 
strong V.  Missouri  Pac.  R.  Co.,  17 
Mo.  App.  403;  Lesinsky  v.  Great 
Western  Dispatch,  13  Mo.  App.  575. 
See  Farmers'  Bank  of  Laddonia  v. 
Wabash  R.  Co,  119  Mo.  App.  1,  95  S. 
W.  286;  Ratliff  v.  Quincy,  etc.,  R. 
Co.,  118  Mo.  App.  644,  94  S.  W. 
1005. 

Mont. — Russell  v.  Chicago,  etc.,  R. 
Co.,  37  Mont.  1,  94  Pac.  488. 

N.  H.— Bailey  v.  Shaw,  24  N.  H. 
297,  55  Am.  Dec.  241. 

N.  C. — ^Davidson  Development  Co. 
V.  Southern  Ry.  Co.,  147  N.  C.  403,  61 
S.  E.  381;  R.  A.  Lee  &  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  136  N.  C.  533,  48 
S.  E.  809;  Lindley  v.  Richmond  &  D. 
R.  Co.,  88  N.  C.  547,  9  Am.  &  Eng. 
R.  Cas.  31.  See  Virginia-Carolina 
Peanut  Co.  v.  Atlantic  Coast  Line  R. 
■Co.,  155  N.  C.  148,  71  S.  E.  71. 

Ohio. — Wyler,  Aokerland  &  Co.  v. 
Ijouisville  &  N.  R.  Co.,  83  Ohio  393, 
94  N.  E.  423;  Devereaux  v.  Buck- 
ley, 34  Ohio  St.  16,  32  Am.  Rep.  342, 
21  Am.  Ry.  Rep.  72. 

Okla. — Chicago,  etc.,  R.  Co.  v.  Broe, 
16  Okla.  85,  86  Pac.  441. 


Pa. — Tanner  v.  Oil  Creek  R.  Co., 
52  Pa.  St.  411;  Hand  v.  Baynes,  4 
Whart.   (Pa.)   204,  33  Am.  Dec.  54. 

8.  C. — Bullock  V.  Charleston,  etc., 
R.  Co.,  88  S.  C.  375,  64  S.  E.  234,  at 
common  law  the  measure  of  the  car- 
rier's liability  for  negligent  delay  in 
tra%isporting  goods  is  the  depreciation 
in  market  value  at  the  time  and  place 
th^y  should  have  been  delivered  and 
the  market  value  aocordii^  to  their 
condition  at  the  time  and  place  of 
actual  delivery  or  tender,  together 
with  the  reasonable  loss  proximately 
caused  by  such  delay;  McKerall  & 
Murchison  v.  Atlantic  Coast  Line  R. 
Co.,  76  S.  C.  338,  56  S.  E.  965;  Net- 
tles V.  South  Carolina  R.  Co.,  7  Rich. 
L.    (S.  C.)    190,  62  Am.  Dec.  409. 

8.  D. — Berry  v.  Chicago,  etc.,  R. 
Co.,  24  S.  D.  611,  124  N.  W.  859, 
what  horses  actually  sold  for  in  the 
open  market  is  prima  facie  evidence 
of  their  real  market  value. 

Tenn. — East  Tennesse,  etc.,  R.  Co. 
V.  Hale,  85  Tenn.  69,  37  Am.  &  Eng. 
R.  Cas.  36;  Louisville,  etc.,  R.  Oo.  v. 
Mason,  11  Lea  (Tenn.)  116,  16  Am. 
&  Eng.  R.  Cas.  241. 

yea;.— St.  Louis,  etc.,  R.  Co.  v. 
Murphy  &  Kay,  —  Tex.  Civ.  App.  — , 
131  S.  W.  306,  live  stock;  Texas  &  P. 
Ey.  Oo.  V.  Isenhower,  —  Tex.  Civ. 
App.  — ,  131  S.  W.  297,  live  stock; 
Pecos,  etc.,  R.  Co.  v.  Bivins,  —  Tex. 
Civ.  App.  — ,  130  S.  W.  310,  live 
stock;  Galveston,  etc.,  R.  Co.  v.  Cobb 
&  McCrary,  —  Tex.  Civ.  App.  — , 
126  S.  W.  63,  live  stock;  Soott  t. 
Texas  Cent.  R.  Co.,  —  Tex.  Civ. 
App.  —  ,  127  S.  W.  849,  live  stock; 
Dorranee  &  Co.  v.  International  &  G. 
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market  value  for  the  goods  at  destination,  and  consequently  they 


N.  R.  Co.,  —  Tex.  Civ.  App.  — ,  1S6 
S.  W.  694;  Gulf,  etc.,  K.  Co.  v.  Bar- 
ber, —  Tex.  Civ.  App.  — ,  137  S.  W. 
358;  Houston,  etc.,  R.  Co.  v.' Barron, 
—  Tex.  Civ.  App.  — ,  134  S.  W.  996, 
live  stock;  Chicago,  etc.,  E.  Co.  v. 
Jones,  —  Tex.  Civ.  App.  — ,  118  S. 
W.  759,  horses;  Texas  &  P.  Ry.  Co.  v. 
Moore,  —  Tex.  Civ.  App.  — ,  119  S. 
W.  697,  live  stock;  Gulf,  etc.,  E.  Co. 
V.  Looney,  51  Tex.  Civ.  App.  381,  115 
S.  W.  368,  live  stock;  Missouri,  etc., 
E.  Co.  V.  Carpenter,  53  Tex.  Civ.  App. 
585,  114  S.  W.  900;  Chicago,  etc.,  R. 
Co.  V.  Young  &  Ball,  —  Tex.  Civ. 
App.  — ,  107  S.  W.  127,  live  stock; 
St.  Louis,  etc.,  R.  Co.  v.  Berry,  42 
Tex.  Civ.  App.  470,  93  S.  W.  1107, 
horses;  Texas,  etc.,  R.  Co.  v.  Coggins, 
40  Tex.  Civ.  App.  583,  90  S.  W.  523, 
live  stock;  Houston,  etc.,  R.  Co.  v. 
Foster,  —  Tex.  Civ.  App.  — ,  86  S. 
W.  44,  regardless  of  the  fact  that  the 
goods  were  afterwards  shipped  to  an- 
other market;  Texas  &  P.  Ey.  Co.  v. 
Nelson,  38  Tex.  Civ.  App.  605,  86  S. 
W.  616,  live  stock;  Eed  River,  etc., 
R.  Co.  v.  Easton  &  Knox,  39  Tex.  Civ. 
App.  579,  88  S.  W.  530,  live  stock; 
Gulf,  etc.,  E.  Co.  V.  Beattie,  —  Tex. 
Civ.  App.  — ,  88  S.  W.  367,  live  stock; 
Chicago,  etc.,  E.  Co.  v.  C.  C.  Mill 
Elev.,  etc.,  Co.,  —  Tex.  Civ.  App.  — , 
87  S.  W.  753;  Gulf,  etc.,  E.  Co.  v. 
McCampbell,  —  Tex.  Civ.  App.  — ,  85 
S.  W.  1158,  live  stock;  Texas,  etc.,  R. 
Co.  V.  Bingham,  —  Tex.  Civ.  App.  — , 
67  S.  W.  522;  International,  etc.,  E. 
Co.  V.  Phillips,  63  Tex.  590;  Texas 
Pac.  R.  Co.  V.  Nicholson,  61  Tex.  491; 
San  Antonio,  etc.,  E.  Co.  v.  Josey,  — 
Tex.  Civ.  App.  — ,  71  S.  W.  606;  Mis- 


souri, etc.,  R.  Co.  v.  Webb,  30  Tex. 
Civ.  App.  431,  49  S.  W.  526;  San 
Antonio,  etc.,  E.  Co.  v.  Pratt,  89  Tex. 
310,  34  S.  W.  445;  Missouri,  etc.,  E. 
Co.  V.  Darlington,  —  Tex.  Civ.  App. 
— ,  30  S.  W.  351;  Gulf,  etc.,  E.  Co. 
V.  McAuley,  —  Tex.  Oiv.  App.  — . 
36  S.  W.  475;  Missouri  Pac.  E.  Co. 
V.  Eussell,  —  Tex.  — ,  18  S.  W.  594; 
International,  etc.,  E.  Co.  v.  Ander- 
son, 3  Tex.  Civ.  App.  8. 

F*.— Newell  v.  Smith,  49  Vt.  255, 
17  Am.  Ey.  Rep.  100;  Bloomenthall 
V.  Brainerd,  38  Vt.  402,  91  Am.  Dec. 
350;  King  v.  Woodbridge,  34  Vt.  565; 
Laurent  v.  Vaughn,   30  Vt.  90. 

Fo.— Norfolk  &  W.  Ey.  Co.  v.  Pot- 
ter, 110  Va.  427,  66  S.  E.  34. 

Wis. — Peet  v.  Chicago,  etc.,  R.  Co., 
20   Wis.   594,   91  Am.   Dec.   446. 

Eng. — CoUard  v.  South  Eastern  R. 
Co.,  7  H.  &  N.  79;  Wilson  v.  Lanca- 
shire, etc.,  R.  Co.,  9  C.  B.  N.  S.  632, 
99  E.  C.  L.  633 ;  Wilson  v.  Newcastle, 
etc.,  R.  Cx>.,  18  E.  B.  &  E.  557;  Brit- 
ish Columbia,  etc.,  Co.  v.  Nettleship, 
L.  R.  3  C.  P.  499;  Rice  v.  Baxendale, 
7  H.  &  N.  96;  O'Hanlan  v.  Great 
Western  R.  Co.,  6  B.  &  S.  484,  11  Jur. 
N.  S.  797,  34  L.  J.  Q.  B.  154,  12  L.  T. 
Rep.  N.  S.  490,  13  Wkly.  Rep.  741, 
118  E.  C.  L.  484. 

Can. — Monteith  v.  Merchants'  Dis- 
patch, etc.,  Co.,  1  Ont.  47,  9  Ont. 
App.  282;  Bauld  v.  Smith,  40  Nova 
Scotia  294.  See  McGill  v.  Railroad 
Co.,   19  Ont.  App.   345. 

Penalty  contracts.— Where  plain- 
tiflf,  in  shipping  pews  to  a  certain 
church,  informed  the  carrier  that  its 
contract  with  the  church  was  a  pen- 
alty  contract,   and   directed   immedi- 
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are  shipped  to  another  market,  the  measure  of  damages  is  the 


ate  shipment,  plaintiflf's  measure  of 
damages  in  an  action  against  the  car- 
rier for  delay  in  delivery  was  the 
amount  of  forfeiture  paid  by  it 
under  the  terms  of  the  contract.  Illi- 
nois Cent.  R.  Co.  v.  Southern  Seat- 
ing, etc.,  Co.,  104  Tenn.  568,  58  S. 
W.  303.  A  contract  of  shipment  pro- 
viding that  the  carrier  will  remit  five 
cents  per  100  lbs.  from  the  freight 
charges  for  every  day's  delay  there- 
after, if  the  goods  are  not  delivered 
in  ten  days,  limits  the  penalty  to 
the  amount  of  the  freight  charges 
and  applies  to  a  temporary  delay  and 
not  where  there  is  an  entire  failure 
of  delivery.  Nudd  v.  Wells,  11  Wis. 
407. 

Delay  causing  loss  of  engagement. 
Where  an  express  company  undertook 
to  carry  the  trunk  of  an  actress  with- 
out knowledge  that  she  had  engage- 
ments which  she  could  not  fill  with- 
out the  contents  of  th«  trunk,  the 
measure  of  damages  for  its  refusal 
for  several  days  to  deliver  the  trunk, 
unless  an  excessive  charge  were  paid, 
does  not  include  what  she  would 
have  received  from  such  engagements 
during  the  wrongful  detention. 
Brown  v.  Weir,  95  App.  Div.  (N.  Y.) 
78,   S8  N.  Y.   Supp.  479. 

A  special  contract  with  a  third  per- 
son, of  which  the  carrier  knew  noth- 
ing, will  not  entitle  plaintiff  to  any 
additional  damages.  Columbus,  etc., 
R.  Co.  V.  Flournoy,  75  Ga.  745. 

Interest  on  the  value  of  the  goods 
for  the  length  of  time  they  are  de- 
layed is  recoverable  as  damages. 
East  Tennessee,  etc.,  R.  Co.  v.  John- 
son,  85  Ga.   497;    Woodward  v.  Illi- 


nois Cent.  R.  Co.,  1  Biss..  (U.  S.)  447 
Murrell  v.  Dixey,   14  La.  Ann.  398 
Smith    V.    Whitman,     13    Mo.     358 
Laurent  v.  Vaughn,  30  Vt.  90.     In- 
terest on  the  amount  found  as  dam- 
ages is  not  recoverable.    Illinois  Cent. 
R.  Co.  V.  Southern  Seating,  etc.,  Co., 
104, Tenn.  568,  58  S.  W.  303. 

A  mere  delay  in  delivery  is  not  a 
conversion,  and  the  owners  can  only 
recover  damages  resulting  from  car- 
rier's negligence.  Briggs  v.  New 
York  Cent.  R.  Co.,  28  Barb.  (N.  Y.) 
515;  St.  liOuis,  etc.,  R.  Co.  v.  Mud- 
ford,  44  Ark.  439,  21  Am.  &  Eng.  R. 
Cas.   139. 

Delay  in  delivering  corpse. — ^A  ver- 
dict for  $1,640  for  a  delay  of  a  few 
hours  in  the  shipment  of  the  corpse 
of  the  plaintiff's  wife,  resulting  in 
a  delay  in  the  interment  only  from 
one  afternoon  to  the  next  morning, 
was  held  to  be  excessive;  plaintiff 
being  treated  with  proper  courtesy, 
and  there  being  no  intimation  that 
the  condition  of  the  corpse  rendered 
a  speedy  interment  necessary.  Louis- 
ville, etc.,  R.  Co.  V.  Hull,  34  Ky.  Law 
Rep.  375,  57  L.  R.  A.  771,  68  S.  W. 
433.  But  a  verdict  of  $2,000  was 
sustained  for  delay  in  delivering  a 
corpse,  the  body  of  the  plaintiff's 
son,  whereby  funeral  services  could 
not  be  held  at  the  church,  but  the 
burial  had  to  be  done  a-t  night. 
Wells,  etc..  Express  Co.  v.  Fuller 
(Tex.  Civ.  App.),  35  S.  W.  824. 

Evidence  of  market  value.— Market 
values  at  place  of  destination  and  not 
elsewhere  are  to  be  considered.  Mis- 
souri, etc.,  R.  Co.  V.  Quinn  (Tex. 
Civ.  App.),  29   S.  W.  404;   San  An- 
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difference  in  market  value  at  destination  when  they  should  have 
arrived  and  what  they  sold  for  on  the  other  market  f*  or  evidence 
as  to  what  might  have  been  obtained  for  the  goods  by  reshipment 
without  unreasonable  delay  to  a  point  where  they  might  have  been 
sold  may  be  considered.'^  The  measure  of  damages  for  failure 
to  transport  and  deliver  property  in  time  for  a  certain  market  or 
sale,  as  stipulated  in  the  contract  of  shipment,  is  the  difference 
between  what  the  property  would  have  sold  for  at  such  market  or 
sale,  and  what  it  was  in  fact  sold  for  when  it  did  arrive.*^    Where 


tonio,  etc.,  R.  Co.  v.  Thompson  (Tex, 
Civ.  App.)  66  S.  W.  792.  Fluctua- 
tions in  market  value  of  the  goods 
during  the  period  of  the  delay  may 
be  shown.  The  Caledonia,  157  U.  S. 
124;  Chicago,  etc.,  R.  Co.  v.  Wolcott, 
141  Ind.  267,  61  Am.  &  Eng.  R.  C^s. 
135.  A  decline  in  the  market  between 
the  time  when  the  goods  should  have 
been  delivered  and  when  they  were 
actually  delivered  may  be  shown,  but 
not  a  decline  between  the  time  when 
the  goods  were  delivered  and  when 
they  were  sold.  Glascock  v.  Chicago, 
etc.,   R.   Co.,   69  Mo.   589. 

Where  delay  causes  a  total  loss. — 
Where  a  carrier  of  summer  goods 
delivered  to  it  on  -July  10th  failed  to 
deliver  them  in  New  York  until  Au- 
gust 8th,  the  season  for  a  sale  of 
which  was  then  over,  and  the  con- 
signee refused  to  accept  them,  he 
may  recover  the  whole  value  of  the 
goods;  they  having  become  worthless 
from  negligent  exposure  ito  mois- 
ture. Baumann  v.  New.  York,  etc., 
R.  Co.,  35  Misc.  Eep.  (N.  Y.)  223,  71 
N.  Y.  Supp.  632;  Schulze  v.  Great 
Eastern  R.  Co.,  19  Q.  B.  Ddv.  30,  30 
Am.  &  Eng.  R.  Cas.  134. 

Household  necessities. — The  meas- 
ure of  damages  for  delay  in  the  de- 


livery of  goods  consisting  of  house- 
hold necessities  is  the  reasonable 
value  of  the  use  of  the  property  to 
fhe  owner  during  the  time  of  the 
delay.  Missouri,  etc.,  R.  Co.  v.  Clif- 
ton   (Tex.  Civ.  App.),  80  S.  W.  386. 

Evidence  of  market  price. — Evi- 
dence as  to  what  the  consignee- 
agreed  to  pay  for  the  goods  f.  o.  b.. 
at  the  point  of  shipment  was  admis- 
sible on  the  issue  of  their  market 
value  at  the  point  of  destination  at 
the  date  they  should  have  arrived 
there,  when  the  consignee  testified 
that  he  based  the  contract  price  on 
such  market  value;  on  the  issue  of 
such,  market  value,  the  price  at 
which  the  goods  were  actually  sold 
was  admissible.  Garlington  v.  Ft. 
Worth,  etc.,  R.  Co.,  34  Tex.  Civ.  App. 
234,  78  S.  W.  368. 

G3.  See  generally  cases  cited  in 
last  preceding  note. 

64.  Missouri,  etc.,  R.  Co.  v.  Car- 
penter, 52  Tex.  Civ.  App  585,  114  S. 
W.  900.  See  Missouri,  etc.,  R.  Co. 
V.  Quinn,  —  Tex.  Civ.  App.  — ,  29 
8.  W.  404;   The  Alice,   12   Fed.  496. 

65.  Illinois   Cent.   R.   Co.  v.    Cobb 
72   111.    148. 

66.  Chicago,  etc.,  R.  Co.  v.  Miles, 
92  Ark.  573,  133   S.  W.   775,   1S4  S. 
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goods  are  shipped  with  a  view  of  having  them  reach  their  destina- 
tion in  time  for  sale  at  a  particular  market,  the  shipper  is  entitled 
to  recover  the  difference  in  the  market  value  at  the  time  the  market 
was  held  and  at  the  time  of  their  delivery  after  the  market/'^  or 
such  special  damages  as  actually  result  in  consequence  of  the 
delay/*     The  rule  is  the  same  as  the  general  rule  above  stated 


W.  1043;  King  v.  WoodbrWge,  34 
Vt.  (5  Shaw)  565;  Gulf,  etc.,  R.  Co. 
V.  Looney,  51  Tex.  Civ.  App.  381,  115 
S.  W.  268. 

67.  Baltimore  &  C,  K.  Co.  v. 
Whitehill,  104  Md.  295,  64  Atl.  1033. 

68.  Toledo,  «(tc.,  R.  Co.  v.  Lock- 
hart,  71  111.  627;  Dawson  v.  Quincy, 
etc.,  R.  Co.,  138  Mo.  App.  365,  132 
S.  W.  335,  price  at  which  the  prop- 
erty sold  for  is  an  indispensable  fact 
in  the  proof;  Hamilton  v.  Western 
North  Carolina  R.  Co.,  96  N.  C.  398, 
3  S.  E.  164;  St.  Louis,  etc.,  R.  Co. 
V.  Wilhelm,  49  Tex.  Civ. ,  App.  639, 
108  S.  W.  1194;  Fort  Worth,  etc.,  R. 
Co.  V.  Greathouse,  83  Tex.  104,  17 
S.  W.   834. 

Where  the  consignee  of  threshing 
machines  had  sold  the  machines  as 
agenit  for  the  consignor,  and  was  to 
receive  a  commission  of  40  per  cent, 
of  the  price,  and  the  carrier  negli- 
gently delayed  the  delivery  of  the 
goods  until  the  sales  were  cancelled 
and  the  commission  lost,  and  the 
carrier  converted  the  machines  to  its 
own  use,  it  was  held,  in  an  action  to 
recover  the  loss  of  commissions  and 
the  value  of  the  property  converted, 
that  the  price  for  which  the  sale  had 
been  made  was  the  proper  measure 
of  damiages.  Missouri  Pac.  R.  Co.  v. 
Peru-Van  Zandt  Implement  Co.,  73 
Kan.  295,  85  Pac.  408,  87  Pac.  80, 
6  L.  R.  A.  N.  S.  1058. 


Improper  handling  of  shipment  of 
fruit'  or  vegetables. — The  measure  of 
damages  is  the  difi'erence  in  the  mar- 
ket value  of  the  fruit,  had  it  arrived 
in  proper  condition,  and  its  market 
value  in  the  condition  in  which  it  did 
arrive.  St.  Louis,  etc.,  R.  do.  v. 
Henry  (Tex.  Civ.  App.),  71  S.  W. 
.334.  Or  the  difference  in  the  market 
value  in  the  condition  in  which  it 
would  have  arrived  but  for  the  delay, 
and  that  in  which  it  did  arrive.  Gar- 
lington  V.  Fort  Worth,  etc.,  R.  Co. 
(Tex.  Civ.  App.),  78  S.  W.  368;  San 
Antonio,  etc.,  R.  Co.  v.  Thompson 
(Tex.  Civ.  App.),  68  S.  W.  792.  See 
also  Southern  Ry.  Co.  v.  Deakins,  107 
Tenn.   522,   64   S.  W.   477. 

Delay  in  shipment  of  medicine. — 
Plaintiff  sued  to  recover  damages 
for  pain  and  retarded  recovery  by 
reason  of  failure  of  defendant  ex- 
press company  to  promptly  deliver 
medicine  purchased  by  her.  The 
medicine  was  ordered  by  a  relative 
of  plaintiff,  for  whom  she  had 
worked,  which  facts  were  known  to 
defendant's  agent  at  the  shipping 
point.  The  package  was  directed  to 
such  relative,  and,  though  defend- 
ant's agent  was  informied  that  it  con- 
tained medicine,  he  was  not  informed 
that  it  was  for  plaintiff.  Held,  that 
the  evidence  was  insufficient  to  show 
notice  to  defendanlts  of  plaintiff's 
connection  with   and  interest  in  the 
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where  there  is  a  special  engagement  to  deliver  at  a  certain  time.^ 
In  an  action  for  neglect  delay  in  delivery  of  a  machine  it  has  been 
held  that  it  is  the  duty  of  the  consignee  to  use  ordinary  care  to 
ascertain  and  remove  the  cause  of  the  delay,  and  in  obtaining 
another  machine,  and  that  the  measure  of  damages  is  such  a  sum 
as  was  the  natural  and  proximate  result  of  the  carrier's  delay  after 
receiving  payment  for  the  shipment,  and  for  such  time  only  as 
intervened  between  the  date  the  machine  should  have  been  deliv- 
ered and  such  time  as  by  the  use  of  ordinary  care  the  consignee 
could  have  removed  the  cause  of  delay  or  obtained  another  ma- 
chine, including  the  increased  cost  of  labor  to  the  consignee  in  the 


shipment  so  as  to  warrant  a  finding 
of  special  damages  in  her  favor;  that 
though  defendants,  subsequent  to  the 
date  of  shipment,  were  notified  of 
plaintiff's  interest  therein  and  the 
probable  consequence  of  their  failure 
to  deliver,  they  were  not  responsible 
for  special  damages  to  plaintiff 
for  their  failure  to  thereafter 
promptly  deliver  the  medicine;  that, 
plaintiff  being  the  principal  for  whom 
the  medicine  was  purchased,  it  was 
not  error  to  refuse  to  direct  a  ver- 
dict for  defendants,  since  she  was  en- 
titled to  recover  such  damages  as 
her  agent  could  have  recovered  in  a 
suit  in  her  own  name.  Pacific  Ex- 
press Oo.  V.  Redman  (Tex.  Civ. 
App.),  60  S.  W.  677. 

69.  Columbus,  etc.,  R.  Co.  v. 
Flournoy,  75  G-a.  745;  Chicago,  etc., 
E.  Oo.  V.  Thrapp,  5  111.  App.  502; 
Cutting  V.  Grand  Trunk  R.  Co.,  13 
Allen   (Mass.)    381. 

Delay  in  transporting  horses. — At 
the  time  of  an  agreement  to  trans- 
port certain  horses  to  Alaska,  and 
to  deliver  them  not  later  than  a  day 
named,  defendant  was  informed  that 


the  purpose  in  shipping  the  horses 
was  to  use  them  in  freighting  goods 
over  the  Chileott  Pass,  that  there  was 
a  great  demand  at  that  point  for 
horses  of  the  kind  to  be  shipped,  and 
that  plaintiff'  could  make  from  $450 
to  $500  per  day  from  such  use  of 
them.  Plaintiff  had  not,  however, 
entered  into  any  contracts  for  freight- 
ing with  said  ihorses,  but  was  de- 
pending upon  the  condition  of  busi- 
ness for  securing  such  contracts 
when  the  horses  were  delivered.  The 
horses  were  not  delivered  until  27 
days  after  the  time  agreed  to,  and 
there  was  evidence  that  during  the 
interval  between  the  time  when  said 
horses  were  to  arrive  under  the  con- 
tract and  the  date  of  their  arrival  a 
two-horse  team  could  earn  from  $50 
to  $75  a  day  in  freighting,  and  that 
single  horses  could  have  been  rented 
for  that  purpose  at  $30  a  day.  Held 
that,  in  estimating  plaintiff's  dam- 
ages the  jury  might  consider  what 
might  have  been  earned  by  the 
horses  during  the  time  of  delay.  Port 
Blakely  Mill  Co.  v.  Sharkey,  103 
Fed.  259,  42  C.  C.  A.  329. 
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absence  of  the  machine  and  the  loss  of  time  or  profits  on  the  con- 
tracts made  by  the  consignee.'"    But  no  recovery  can  be  had  for 
loss  of  profits  in  contracts  of  sale  or  contemplated  by  the  shipper 
or  consignee  unless  the  special  circumstances  are  made  known 
to  the  carrier  at  the  time  of  shipment.'^     Loss  of  expected  profits 
due  to  interruption  of  business  is  recoverable,  where  the  business 
is  an  established  business  and  the  amount  of  such  profits  is  made 
reasonably  certain  by  competent  proof  .^    But  the  current  profits 
of  a  going  manufacturing  concern  are,  as  a  general  rule,  too  un- 
certain to  form  the  basis  of  an  award  of  damages  for  a  delay  in 
delivering  machinery  affecting  the  operation  of  the  plant;  the 
correct  rule  in  such  cases  being  that  the  damages  shall  be  ascer- 
tained on  the  basis  of  the  interest  on  the  invested  capital  which 
is  unproductive  for  the  time,  with  the  addition,  under  certain 
circumstances,  of  the  pay  of  employes  rendered  idle  thereby. ''' 
The  reasonable  and  necessary  expenses  incurred  by  the  shipper  or 
consignee  in  obtaining  the  goods,  in  caring  for  the  goods  or  prop- 
erty, or  in  consequence  of  the  delay,  have  been  held  proper  items 
to  be  included  in  a  recovery.'^    For  example,  the  expense  incurred 

70.  Louisville,  eitc,  Packet  Co.  v.  mon,  etc.,  R.  Co.  v.  Henry,  14  111. 
Rottorff,  25  Ky.  L.  Rep.  1334,  77  S.  156;  Rankin  v.  Pacific  R.  Co.,  55  Mo. 
W.  920.  167 ;  Baltimore,  etc.,  R.  Co.  v.  O'Don- 

71.  Pacific  Express  Co.  v.  Darnell  nell,  49  Ohio  St.  489,  33  N.  E.  476, 
Bros.,  63  Tex.  639 ;  Illinois  Cent.  R.  34  Am.  St.  Rep.  579,  SI  L.  R.  A.  117 ; 
Co.  V.  Cobb,  64  111.  138;  Brownell  v.  Nettles  v.  South  Carolina  R.  Co.,  7 
Chapman,  84  Iowa  504;  Brown  v.  Rich.  L.  (S.  C.)  190,  62  Am.  Dec. 
Hadley,  43  Kan.  367,  23  Pae.  492;  409;  McKerall  &  Murchison  v.  At- 
Grindle  v.  Eastern  Express  Co.,  67  lantic  Coast  Line  R.  Co.,  76  S.  C. 
Me.  317,  21  Am.  Rep.  31;  Manufactur-  338,  56  S.  E.  965;  Galvesiton  H.  & 
ing  Co.  V.  Pinch,  91  Mich.  156.  S.  A.  Ry.  Oo.  v.  Karrer,  —  Tex.  Civ. 

72.  Morrow  v.  Missouri  Pac.  R.  App.  — ,  109  S.  W.  440.  Unnecrs- 
Co.,  140  Mo.  App.  300,  123  S.  W.  sary  expenses  in  trying  to  locate  the 
1034.  goods   or   look   lafter    them    at    their 

73.  Harper  Furniture  Co.  v.  South-  destination  are  not  recoverable- 
crn  Express  Co.,  148  N.  C.  87,  63  Southern  Ry.  Co.  v.  Coleman,  153 
S.  E.  145.  Ala.  366,  44  So.  837;  Yazoo  &  M.  V. 

74.  Briggs  v.  New  York  Cent.  R.  R.  Co.  v.  Christmas,  89  Miss.  686,  43 
Co.,   38   Barb.    (N.  Y.)    515;    Sanga-  So.    169. 
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in  a  necessary  search  for  goods  delayed;''^  but  not  where  the  ex- 
pense was  shown  to  be  unnecessary;''  storage  charges  made  neces- 
sary by  the  delay;"  the  expense  of  teams  sent  for  freight,  where 
freight  is  wrongfully  withheld;'*  the  expense  of  keeping  teams 
ready  to  load  cars  when  furnished,  where  there  is  a  negligent  delay 
to  furnish  cars"  the  expense  of  maintaining  teams  and  men  during 
the  delay  ;^''  but  not  for  expense  of  agent  and  team  sent  to  receive 
goods  without  showing  notice  to  defendant  of  an  intention  to  do 
so;*^  the  expense  of  holding  cattle  until  a  purchaser  could  be 
secured;*^  the  cost  of  feeding  and  keeping  live  stock,  caused  by  a 
delay,  until  the  next  market  day;*^  the  expense  of  pasturing  and 
to  employ  men  to  look  after  cattle,  and  to  supply  feed  for  the 
horses  used  for  that  purpose;**  the  freight  charges  from  a  wrong 
destination,  to  which  the  goods  had  been  sent,  to  the  proper  one  ;*' 
demurrage  charges  paid  by  the  consignee,  where  the  carrier  knew 
at  the  time  of  making  the  contract  of  shipment  that  delay  would 


75.  Savannah,  etc.,  R.  Co.  v. 
Pritchard,  77  Ga.  412,  1  S.  E.  251, 
4  Am.  St.  Kep.  92.  But  see  Hales  v. 
Ixindon,  etc.,  K.  Co.,  4  B.  &  S.  66, 
116  E.  C.  L.  66;  Woodger  v.  Great 
Western  R.  Co.,  L.  R.  2  C.  P.  318. 

76.  St.  Louis,  etc.,  R.  Cto.  v.  Mud- 
ford,  48  Ark.  502;  Louisville,  etc., 
R.  Co.  -y.  Trent,  16  Lea  (Tenn.)  419, 
where  owner  delayed  acceptance  of 
stock. 

77.  Norfolk  &  W.  Ry.  Co.  v.  Wilk- 
inson, 106  Va.  775,  56  S.  E.  808. 

78.  Gulf,  etc.,  R.  Co.,  v.  Looney, 
84  Tex.  259. 

79.  Waugh  V.  Gulf,  etc.,  Ry.  Co. 
(Tex.  Civ.  App.),  131  S.  W.  843. 

80.  Missouri,  etc.,  Ry.  Co.  of 
Texas  v.  Sproles  &  Vines,  (Tex.  Civ. 
App.)    92  S.  W.  40. 

81.  Brings  V.  New  York  Cent.  E. 
Co.,  28  Barb.    (N.  Y.)    515. 


82.  Texas  &  P.  Ry.  Co.  v.  Arnett, 
(Tex.  Civ.  App.)    101   S.   W.   834. 

83.  Louisville  &  N.  R.  Cb.  v.  Rob- 
inson, 18  Ky.  Law  Rep.  275,  36  S.  W. 
6;  Hendrix  v.  Wabash  R.  Co.,  107 
Mo.  App.  127,  80  S.  W.  970;  Groot 
V.  Oregon  Short  Line  R.  Co.,  34  Utah 
152,  96  Pac.  1019 ;  St.  Louis,  etc.,  Ry. 
Co.  V.  Gunter,  44  Tex.  Civ.  App.  480, 
99  S.  W.  152;  Gulf,  etc.,  R.  Co.  v. 
Hume,  87  Tex.  211,  27  S.  W.  110; 
Ayres  v.  Chicago,  etc.,  R.  Co.,  75  Wis. 
215,  40  Am.  &  Eng.  R.  Cas.  108. 

84.  Southern  Kansas  Rjy.  Co.  of 
Texas  v.  Samples,  (Tex.  Civ.  App.) 
109  S.  W.  417. 

85.  Monteith  v.  Merchants'  De 
spatch,  etc.,  Co.,  1  Ont.  Rep.  47;  Ga 
lena,  etc.,  R.  Co.  v.  Rae,  18  111.  488, 
68  Am.  Dec.  574.  See  also  Gulf,  etc. 
Ry.  Co.  V.  Looney,  51  Tex.  Oiv.  App, 
381,  115  S.  W.  268. 
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compel  their  payment;'*  but  expenses  incurred  which  were  not 
reasonably  necessary  or  which  might  have  been  avoided  by  the 
exercise  of  reasonable  care  cannot  be  recovered."  But  recovery 
cannot  be  had  for  the  consignee's  loss  of  time  while  waiting  for 
the  goods  to  arrive,  in  the  absence  of  special  circumstances  shown 
to  have  been  known  to  the  carrier.'*  The  carrier  is  not  entitled  to 
deduct  expenses  of  litigation  incurred  by  it  in  recovering  the 
shipper's  goods  from  a  wrongdoer  whq  undertook  to  appropriate 
them.''  Recovery  can  be  had  only  for  such  damages  as  are  the 
direct  or  proximate  consequences  of  the  delay,  and  the  burden  of 
proof  is  upon  the  plaintiff  to  show  that  the  damages  were  due  to  the 
delay.'"  Only  nominal  damages  are  recoverable  for  negligent  delay 
when  no  actual  damages  have  been  shown  to  have  been  sustained 
because  of  the  delay,  although  injuries  may  have  resulted  from 
other  causes."  The  shrinkage  in  weight  of  live  stock  due  to  the 
delay  in  delivery  is  a  proper  element  of  damage,  in  addition  to  the 
difference  in  market  value  of  the  stock  when  they  were  delivered 
and  when  they  should  have  been  delivered;'^  but  deterioration 

86.  Southern  Ry.  Co.  v.  Lewis,  165  561,  121  N.  W.  22;  Clark  v.  American 
Ala.  451,  51  So.  863;  Texas,  etc.,  Ry.  Express  Co.,  129  Iowa,  354,  100  N. 
Co.  V.  E.  R.  &  D.  C.  Kolp,  Jr.,  (Tex.  W.  642;  Missouri  Pac.  R.  Co.  v. 
Civ.  App.  88  S.  W.  417.  Paine,  1  Tex.  Oiv.  App.  621;   Henry 

87.  De  Leon  v.  McKernan,  54  N.  Y.  v.  Central  R.  etc.,  Co.,  89  Ga.  815; 
Supp.  167,  35  Misc.  Rep.  182;  Texas  Baldwin  v.  London,  etc.,  R.  Co.,  9  Q. 
&  P.  Ry.  Co.  V.  Powell,  34  Tex.  Civ.  B.  Div.  583. 

App.  575,  79  S.  W.  86;  Gulf,  etc.,  R.  92.  Richmond,      etc.,     R.      Co.     v. 

Co.   V.    Chinskie,    53   Tex.    Oiv.   App.  Trousdale,  9-9  Ala.  389,  13  So.  33,  43 

21,  114  S.  W.  851.  Am.  St.  Rep.  69;  Louisville,  etc.,  R. 

88.  Denver,  etc.,  R.  Co.  v.  De  Co.  v.  Robinson,  18  Ky.  Law  'Rep. 
Witt,  1  Colo.  App.  419;  Ingledew  v.  275,  36  S.  W.  6;  Ballentine  v.  North 
Northern  R.  Co.,  7  Gray  (Mass.l   86.  Missouri  R.  Co.,  40  Mo.  491,  93  Am. 

89.  Hardman  v.  Brett,  37  Fed.  803.  Dec.  315 ;  Hendrix  v.  Wabash  R.  Co., 

90.  Morrison  v.  Davis,  30  Pa.  St.  107  Mo.  App.  127,  80  S.  W.  970; 
171,  57  Am.  Dec.  695 ;  Detroit,  etc.,  Sturgeon  v.  St.  Louis,  etc.,  R.  Co.,  65 
R.  Co.  V.  McKenzie,  43  Mich.  609,  9  Mo.  569;  Douglass  v.  Hannibal,  etc.. 
Am.  &  Eng.  R.  Oas.  15.  R.    Co.,    53    Mo.    App.    473;    Illinois 

91.  Aultman  Engine  Thresher  Co.  Cent.  R.  Co.  v.  Simmons,  49  III.  App. 
V.   Chicago,   etc.,   Ry.   Co.,   143   Iowa,  433;    Gulf,   etc.,   R.   Co.   v.   Hume     6 
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caused  by  the  negligence  of  the  shipper  must  he  borne  by  the 
shipper,'^ 

Delay  of  a  common  carrier  in  delivering  goods  delivered  to  it, 
for  transportation  to  the  consignee  within  a  reasonable  time  will 
not  authorize  the  consignee  or  owner  to  refuse  to  receive  them 
and  reject  them  upon  their  arrival,  and  recover  their  full  value 
from  the  carrier  as  for  their  conversion;  his  remedy  being  to  sue 
for  the  damages  sustained  by  the  delay .''^  To  authorize  a  shipper 
to  abandon  goods  and  look  to  the  carrier  for  their  value,  or  com- 
pensation for  loss  on  account  of  deterioration,  it  must  show  not 
only  that  it  was  on  account  of  the  carriej-'s  negligence  that  the 
goods  were  not  delivered  in  due  time,  but  also  that  the  carrier 
negligently  kept  the  goods  in  an  unsafe  place  until  they  had  ma- 


Tex.  Civ,  App.  653;  Ayres  v.  Chicago, 
etc.,  K  Co.,  75  Wis.  215,  40  Am.  & 
Eng.  R.  Gas.  108;  Illincia  C«nt.  R. 
Co.  V.  Waters,  41  111.  73,  delay  in 
transporting  animals  after  loading; 
Lake  Erie,  etc.,  R.  Co.  v.  Rosenberg, 
31  111.  App.  47,  delay  in  unloading 
animals  after  arriving  at  destina- 
tion. 

93.  Boaa  V.  Central  R.  Co.,  87  Ga. 
4G3. 

93a.  Ala. — Southern  Ry.  Co.  v. 
Moody,  53  So.  1016,  carrier  not  liable 
for  conversion  in  the  absence  of  a 
demand  for  delivery  and  refusal 
therof  while  th  goods  are  in  its 
possession;  Southern  Ry.  Co.  v. 
Moody,   151  Ala.   374,  44   So.  94. 

Ark. — St.  Louis,  I.  M.,  etc.,  Ry. 
Co.  V.  Mudford,  44  Ark.  439;  Chi- 
cago, etc.,  R.  Co.  V.  Albert  Pfeifer  & 
Bro.,  90  Ark.  534,  119  S.  W.  642,  23 
L.  R.  A.  N.  S.  1107;  Chicago,  etc.,  R. 
Co.  V.  Neusch,  99  Ark.  568,  139  S.  W. 


Ga.- — Southern  Express  C5o.  v.  Ha- 
naw,  134  Ga.  445,  «7  S.  E.  944,  137 
Am.  St.  Rep.  237. 

III. — ^Louisville,  etc.,  R.  Co.  v. 
Heilprin,   93   lU.  App.   402. 

loua. — Clark  v.  American  Express 
Co.,  130  Iowa,  254,  106  N.  W.  642. 

Ky. — Chesapeake  &  0.  Ry.  Co.  v. 
Saulsberry,  126  Ky.  179,  31  Ky.  Law 
Rep.  624,  103  S.  W.  254,  12  L.  R.  A. 
N.  S.  431. 

Mo. — Herf  &  Frerichs  Chemical 
Co.  v.  Lackawanna  Line,  100  Mo. 
App.  164,  73  S.  W.  346;  Spalding  v. 
Chicago,  B.  &  Q.  R.  Co.,  101  Mo.  App. 
335;  73  S.  W.  274,  shipment  of  live 
stock. 

N.  Y.— Soovill  V.  Griffith,  12  N.  Y. 
509;  Fishman  v.  Piatt,  90  N.  Y. 
Supp.  354;  Briggs  v.  New  York 
Cent.,  etc.,  R.  Co.,  28  Barb.  (N.  Y.) 
515. 

8.  C. — Bullock  V.  Charleston  &  W. 
C.  Ry.  Co.,  8°  S.  C.  375,  64  S.  E. 
234;    Nettles   v.    South    Carolina    R. 
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terially  deteriorated.^^*"  Where  the  property  has  heen  consigned 
by  the  general  owner  to  an  agent  who  has  a  special  interest  therein, 
and  the  goods  are  negligently  delayed  in  transit,  and  converted  by 
the  carrier,  so  that  a  sale  thereof  previously  made  by  the  consignee 
is  cancelled,  such  consignee  may  maintain  an  action  in  his  own 
name  against  the  carrier  for  the  recovery  of  damages  on  account 
of  lost  commissions  and  for  the  value  of  the  property  converted, 
and  in  such  action  the  prices  for  which  the  sale  had  been  made  is 
the  proper  measure  of  damages'^"  The  measure  of  damages  against 
a  common  carrier  for  delay  in  the  delivery  of  machinery  is  the 
reasonable  value  of  its  use  during  the  time  of  such  delay,'''*  the 
fair  rental  value  of  the  machinery.''*  The  same  rule  has  been  ap- 
plied to  shipments  of  other  goods  or  property.*'' 


Co.,  7  Rich.  (S.  C.)   190,  62  Am.  Deo. 

409. 

Tran.- -Illinois     Cent.     E.     Co.     v. 

Johnson   &   Fleming,   116   Tenn.   624, 

94  S.  W.  600. 

Tea;.— Baumbaoh  v.   Gulf,   S.   &  S. 

F.  R.  Co.,  4  Tex.  Civ.  App.  650,  23 

S.  W.  693;  Gulf,  etc.,  R.  Co.  v.  Som- 

erville    Mercantile    Agency,    —    Tex. 

Civ.  App.  — ,  104  S.  W.  1072;  Wells, 

Fargo  &  Co.  v.  Hanson,  —  Tex.  Civ. 

App.  — ,  91  S.  W.  321. 

93b.  Herf  &  Frriehs  Chemical  Co. 

V.   Lackawanna   Line,   100   Mo.   App. 

164,   73   S.  W.   346. 

93e.  Missouri  Pae.  Ry.  Co.  v.  Peru- 
Van  Zandt  Implement  Co.,  73  Kan. 
895,  85  Pac.  408,  87  Pac.  80,  6  L.  R. 
A.  N.  S.  1058. 

Where,  owing  to  delay  in  the  trans- 
portation of  machinery,  the  shipper 
was  compelled  to  duplicate  the  same, 
but  the  carrier  did  not  convert  the 
machinery  shipped,  the  shipper's 
damage  was  the  cost  of  the  duplicated 
machinery  less  the  value  of  the  de- 
layed machinery  utilized  to  its  best 


advantage.  Chicago,  R.  I.  &  P.  Ry. 
Co.  V.  Planters'  Gin  &  Oil  Co.,  88 
Ark.  77,  113  S.  W.  352. 

93d.  Priestly  v.  Northern  Indiana, 
etc.,  R.  Co.,  26  111.  305,  and  if  no- 
tice of  the  intended  use  bad  been 
given  to  the  carrier,  special  damages 
may  be  recovered  under  proper  aver- 
ments in  the  declaration.  So,  if  the 
carrier  had  notice  by  plain  inference 
from  the  nature  of  the  thing  trans- 
ported. Stone  V.  Adams  Express  Co., 
—  Ky.  — ,  122  S.  W.  200 ;  Morrow  v. 
Missouri  Pac.  Ry.  Co.,  140  Mo.  App. 
200,  133  S.  W.  1034;  Illinois  Cent.  R. 
Co.  V.  Johnson  &  Fleming,  116  Tenn. 
634,  94  S.  W.  600,  carrier  liable  for 
the  usable  rental  value  of  that  part 
of  the  machinery  which  it  had  in  its 
posses.sion. 

98e.  Texas  &  P.  R.  Co.  v.  Hassell, 
23  Tex.  Oiv.  App.  681,  58  S.  W.  54; 
Gulf,  etc.,  R.  Co.  V.  Gilbert,  4  Itex. 
Civ.  App.  366,  23  S.  W.  760,  33  S.  W. 
320;  St.  Louis  S.  W.  Ry.  Co.  of 
Texas  v.  Burke,  41  Tex.  Civ.  App. 
373,  91  S.  W.  812;  Texas  Cent.  R.  Co. 
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§  6.  Damages  for  refusal  or  failure  to  carry. 

In  an  early  case  in  New  York  it  was  held,  in  an  action  for  the 
breach  of  a  contract  to  transport  goods,  where  by  the  refusal  and 
neglect  of  the  carrier  to  take  the  goods  at  the  time  agreed  the  op- 
portunity to  transport  the  same  was  wholly  lost,  that  the  true 
measure  of  damages  was  the  difference  between  the  value  of  the 
goods  to  be  carried,  at  the  place  of  their  intended  embarkation,  and 
the  value  at  their  place  of  intended  delivery,  less  the  carriage  and 
necessary  expenses.'^  In  a  later  case  it  was  held,  in  an  action  for 
breach  of  contract  to  carry  freight,  that  the  measure  of  damages 
was  the  difference  between  the  price  agreed  upon  for  transportation 
and  that  which  the  carriage  by  others  would  have  cost  at  the  time 
when  the  defendant  agreed  to  receive  the  shipment.*^  The  gen- 
eral rule  in  other  States,  where  the  carrier  refuses  to  receive 
or  carry  goods  tendered  fot  transportation,  is  that  the  measure 
of  damages  recoverable  by  the  shipper  is  the  difference  between 
the  value  of  the  goods  at  the  time  they  were  to  have  been  deliv- 
ered at  the  point  of  destination,  and  the  value  of  goods  of  the 
same  quality  at  the  same  time  at  the  place  of  shipment,  together 

V.    Shropshire   &   Shepperd,   —   Tex.  Shipment  of  horses. — For  delay  in 

Civ.  App.  — ,  125  S.  W.  369.    Where  transportation  of  horses,  to  be  deliv- 

a  cotton  ginnery  had  no  rental  value,  erd  not  later  than  a  day  named,  the 

the  shipper  wias  entitled  to  only  nom-  jury  may  consider  in  estimating  the 

inal  damages.     Southern  Ry.   Oo.   v.  damages  what  might  have  been  earned 

Coleman,  153  Ala.  366,  44  So.  837.  by  the  horses  during  the  time  of  the 

93f.  Yazoo    &    JVC.    V.    E.    Co.    v.  delay.       Port    Blakely    Mill    Oo.    v. 

Christmas,  89  Miss.  886,  42  So.  169;  Sharkey,   102   Fed.  259,  42   C.   C.  A. 

Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  339. 

Clifton,  —  Tex.  Civ.  App.  — ,  80  S.  94.  Bracket   v.   MJcNeir,   14   Johns. 

W.  386,  shipment  of  household  neces-  (N.  Y.)   170.  The  same  rule  was  ap- 

sities;    lord  v.  Maine   Cent.   R.   Oo.,  plied  later  dn  the  case  of  People  v. 

105    Me.    255,    74    Atl.    117,    carrier  New  York,  etc.,  R.  Co.,  22  Hun    (N. 

liable  for  actual  injury  to  goods  and  Y.),   533,   for  a  wrongful  refusal  to 

the    rental    value   of    the    remaining  receive  and  transport, 

goods;   Missouri,  etc.,  R.   Co.  v.  De-  95.  Ogden    v.    Marshall,    8    N.    Y. 

ment,  —  Tex.  Cdv.  App  — ,   116  N.  340,  5-9  Am.  Dec.  497. 
W.    635. 
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with  the  interest  from  that  time,  less  the  cost  of  transportation.'* 
On  the  failure  of  a  carrier  to  transport  goods,  according  to  his 
contract,  the  owner  must  send  them  by  another  conveyance,  if 
able  to  do  so;  and  in  such  case,  the  measure  of  damages  is  the 
difference  between  the  price  at  which  the  defendants  undertook 
to  carry  the  property,  and  that  which  the  plaintiff  was  compelled 
to  pay."  It  is  the  duty  of  the  shipper  to  protect  his  property 
while  the  shipment  is  being  delayed  by  the  carrier's  refusal  or 
failure  to  carry  it,  and  the  carrier  is  liable  for  the  reasonable 
expense  titereof,  but  is  not  liable  for  injuries  due  to  the  failure 
of  the  shipper  to  properly  protect  the  goods.*^  Where  the  carrier 
fails  to  provide  proper  cars  of  the  character  it  contracted  to,  the 
measure  of  damages  is  the  actual  loss  sustained  from  deterioration 
of  the  goods  by  shipment  by  other  means,  and  the  increased  cost 


96.  Airk. — St.  Louis,  etc.,  R.  Co.  v. 
Neel,  56  Ark.  379.  See  also  St.  Ix)uis, 
S.  W.  Ry.  Co.  V.  Leder  Bros.,  87  Ark. 
298,   113  S.  W.  744. 

Del. — See  Williams  v.  Armour  Car 
Lines,  7  Pen.  (Del.)  275,  79  Atl.  919. 

III. — Galena,  etc.,  R.  Co.  v.  Rae,  18 
III.  488,  6«  Am.  Dec.  574;  Toledo, 
etc.,  R.  Co.  V.  Roberts,  71  111.  540, 
damages  compensatory  only  where 
the  refusal  is  not  willful  or  mali- 
cious. 

Ky. — Newport  News,  etc.,  R.  Co.  v. 
Mercer,  96  Ky.  475. 

La.- — Armistead  v.  Shreveport,  etc., 
R.   Co.,   108  La.  171,   32  So.  456. 

Mass. — Harvey  v.  Connecticut,  etc., 
Rivers  R.  Co.,  134  Mass.  431,  28  Am. 
Rep.  673. 

Minn. — Cowley  v.  Davidson,  13 
Minn.  93.  See  Riohey  &  Gilbert  Co. 
V.  Northern  Pac.  Ry.  Oo.,  110  Minn. 
347,  125  N.  W.  897. 


Miss. — ^Anderson  v.  Louisville,  etc., 
R.  Co.  (Miss.)  15  So.  795. 

S.  C. — ^Avinger  v.  South  Carolina 
R.  Co.,  29  S.  C.  265,  13  Am.  St.  Rep. 
716,  35  Am.  &  Eng.  R.  Cas.  519. 

Tex. — International,  etc.,  R.  Co.  v. 
htartz  (Tex.  Ciiv.  App.),  33  S.  W. 
575;  Houston,  etc.,  R.  Co.  v.  Smith, 
63  Tex.  322,  23  Am.  &  Eng.  R.  Ca^. 
421. 

97.  Grund  v.  Pendergast,  58  Barb. 
(N.  Y.)  216.  But  the  carrier  is  not 
liable  for  loss  of  perishable  goods 
through  failure  of  the  shipper  to  for- 
ward the  goods  at  once  by  other 
means,  or  for  unnecessary  expense  in- 
curred in  forwarding  them.  Ward's 
Cent.,  etc..  Lake  Co.  v.  Elkins,  34 
Mich.   439,   22  Am.  Rep.   544. 

98.  Houston,  etc.,  R.  Co.  v.  Smith, 
63  Tex.  323,  22  Am.  &  Eng.  R.  Cas. 
421;  St.  Louis,  etc.,  R.  Co.  v.  Neel, 
56  Ark.  279,  19  S.  W.  963,  13  Ry. 
&  Corp.  L.  J.  110. 


DAMAGES.  611 

of  transportation;''  and  for  a  failure  to  provide  cars  at  the  time 
agreed  upon  the  measure  of  damages  is  the  loss  of  profits  occa- 
sioned by  the  delay  or  the  increased  expenses  of  securing  other 
transportation.^  "Where  a  carrier,  by  failure  to  exercise  due  dili- 
gence, is  able  to  transport  the  goods  only  a  part  of  the  way,  the 
shipper's  measure  of  damages  is  the  difference  between  the  con- 
tract price  of  transportation  and  the  increased  cost  necessary  to 
secure  the  delivery  of  the  property  at  its  destination,  without  any 
pro  rata  allowance  to  the  carrier  for  the  partial  carriage.^ 

§  7.  Damages  for  refusal  to  deliver. 

Where  the  carrier  wrongfully  refuses  to  deliver  the  goods  it  is 
liable  as  for  a  conversion,  and  the  measure  of  damages  is  the  same 
as  in  any  other  case  of  conversion,  namely,  the  value  of  the  goods 
in  the  condition  they  were  in  at  the  time  of  the  conversion,  together 
with  damages  for  the  wrongful  conversion  by  way  of  compensation 
for  the  loss  of  the  use  of  the  goods,^  or  legal  interest  from  the  date 
of  the  conversion  less  the  freight  charges.^  The  jury  may  award 
exemplary  damages,  if  the  conversion  is  under  circumstances  which 
show  a  wilful  disregard  of  the  shipper's  rights,^  but  no  recovery 

99.  Waller  v.  Midland  Great  West-  Co.,  3  Mo.  App.  27.     See  also  Davis 

ern  R.   Co.,  L.  R.  4  Ir.   376;   Irvine  v.  North  Western  R.  Co.,  4  Jur.  N.  S. 

V.  Midland  Great  Western  R.  Co.,  L.  1303.     See   §    1,  chap.    6.     Missouri, 

R.  6  Ir.  55.  etc.,  R.  Co.  v.  C.  H.  Rines  &  Co.  (Tex. 

1.  Gulf,    etc.,    R.    Co.    r.    Martin  Civ.  App.),  84  S.  W.  1092. 

(Tex.  Civ.  App.),  28  S.  W.  576;  Gulf,  Where  there  was  a  delivery  after  a 

etc.,   R.   Co.  V.  Hodge,   10  Tex.   Civ.  wrongful  refusal  the  plaintiff  was  al- 

App.  543.  lowed  to  recover  as  damages  the  ex- 

2.  Spann  v.  Erie  Boatman's  penses  of  his  servant  while  delivery 
Transp.  Co.,  11  Misc.  Rep.  (N.  Y.)  was  refused.  Wait  v.  Gilbert,  10 
680,  33  N.  Y.  Supp.  566.  C'ush.    (Mass.)    177. 

3.  Baltimore,  etc.,  R.  Co.  v.  O'Don-  .  4.  Texas,  eitc.,  R.  Co.  v.  Payne, 
nell,  49  Ohio  St.  489,  55  Am.  &  15  Tex.  Civ.  App.  58,  38  S.  W.  366, 
Eng.  R.  Gas.  665;  Savannah,  etc.,  and  evidence  as  to  what  might  be 
R.  Co.  v.  Sloat,  93  Ga.  808,  61  Am.  &  realized  from  a  sale  of  the  goods  at 
Eng.  R.  Cas.  207 ;  Loeffler  v.  Keokuk  retail,  or  the  profit  to  be  derived  from 
Northern  Dine  Packet  Co.,  7  Mo.  App.  such  sale,  is  inadmissible. 

185;    Rice   v.    Indianapolis,    etc.,    R.  5.  Milwaukee,  etc.,  R.  Co.  v.  Arms, 


612  THE  LAW  OF  CAKEIERS. 

can  be  had  because  of  mere  brusqueness  on  the  part  of  the  carrier's 
agent.  ° 

§  8.  Damages  for  misdelivery. 

Where  goods  are  delivered  by  a  carrier  to  the  wrong  person, 
thereby  causing  a  total  loss  to  the  owner,  the  measure  of  damages 
is  the  same  as  in  the  case  of  a  loss  in  any  other  wayJ  But  if  the 
owner  receives  his  goods  immediately  from  the  person  to  whom 
they  were  wrongfully  delivered,  he  can 'recover  only  nominal  dam- 
ages.' Where  the  carrier  delivers  at  the  wrong  destination,  the 
measure  of  damages  is  the  difference  between  the  value  of  the 
goods  where  they  are  delivered  and  the  value  at  the  point  where 
they  should  have  been  delivered.^  A  carrier  delivering  goods  to 
the  consignee  without  requiring  him  to  present  the  bill  of  lading 
and  pay  a  draft  upon  him,  in  accordance  with  instructions  of  the 
shipper,  is  liable  only  for  the  value  of  the  goods,  not  exceeding 
the  amount  of  the  draft."  Where  an  article  was  delivered  to  a 
common  carrier,  to  be  delivered  to  a  factor  at  a  certain  market,  who 
had  been  instructed  not  to  sell  until  ordered,  and  such  carrier 
delivered  it  to  a  factor  at  a  different  market,  who  had  no  instruc- 
tions concerning  it,  and  sold  it  immediately,  upon  proving  a  rise 
in  the  price  of  the  goods,  from  that  day  imtil  the  suit  was  brought, 
the  owner  was  held  entitled  to  recover  the  highest  price  attained 
by  the  article  within  that  period,  suit  having  been  brought  within 
a  reasonable  time.^^  When  there  is  a  failure  to  deliver  at  a  special 
point  at  the  place  of  destination,  as,  for  example,  to  deliver  grain 

91  U.  S.  489-493;  2  Greenleaf,  §  266      well,  18  Ky.  L.  Hep.  745,  99  Ky.  436, 
and  eases  cited.  36  S.  W.  183,  38  S.  W.  104,  4  Am.  & 

6.  Illinois   Cent.   R.   Oo.  v.   Brook-      Eng.  E.  Cas.  N.  S.  550. 

haven  Mach.   Oo.,   71  Miss.   663.  11.  Arrington  v.  Wilmington,  etc., 

7.  Sec  §   1,  ante.  E.  Co.,  6  Jones  L.  (N.  C.)  68,  72  Am. 

8.  Rosenfield  v.  Express  Co.,  1  Dec.  559.  See  also  Wells  v.  Oregon 
Wood   (TJ.  S.)   131.  R.,  etc.,  Co.,   12  Sawy.    (U.  S.)    519, 

9.  Galena,  etc.,  R.  Oo.  v.  Rae,  18  32  Fed.  51,  where  action  was  brought 
111.  488;  Teague  v.  Southern  R.  Oo.,  under  the  Oalifoirnia  starf;ute  fixing 
45  S.  C.  27.  the  measure  of  damages  at  the  high- 

10.  Louisville,  etc.,  R.  Oo.  v.  Hart-      est  market  value. 
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at  a  particular  elevator,  it  has  been  held  that,  in  the  absence  of 
statute,  the  measure  of  damages  was  the  necessary  cost  of  moving 
the  goods  to  the  place  required ;  while,  if  the  action  were  brought 
under  the  statute,  depreciation  in  the  price  of  the  goods  might  be 
an  element  of  damage." 

§  9.  Damages  where  goods  have  no  market  value. 

Where  goods  lost  or  damaged  by  a  carrier  in  transit  have  no 
market  value,  the  measure  of  damages  is  the  cost  of  reproducing 
or  replacing  the  same,  if  they  can  be  reproduced  or  replaced,  but, 
if  they  cannot  be,  then  the  value  of  the  property  to  the  owner. 
'Sot  any  fanciful  price  that  he  might,  for  special  reasons,  place 
upon  them,  nor  the  amount  for  which  he  could  sell  them  to  others, 
but  the  actual  loss  in  money  he  would  sustain  by  being  deprived 
of  articles  so  especially  adapted  to  his  use.'"  The  measure  of  dam- 
ages for  delay  in  the  delivery  of  a  business  man's  order  books," 
or  a  drummer's  samples/^  has  been  held  to  be  the  value  to  them 
of  the  articles  at  the  time  when  they  should  have  been  delivered, 
but  they  are  not  entitled  to  recover  loss  of  profits  which  they 
would  have  derived  from  the  sale  of  goods,  unless  the  carrier  was 
notified  of  the  object  for  which  the  goods  were  intended  and  the 
consequences  likely  to  follow  a  delay.  The  measure  of  damages 
for  delay  in  delivering  a  collection  of  birds  in  time  for  an  ad- 
vertised exhibition  has  been  held  to  be  the  net  profits  of  the  pro- 

12.  Chicago,  etc.,  E.  Oo.  t.  Stan-  Eng.  E.  Oas.  637;  Missouri  Pac.  R. 
bro,  87  III.  195,  18  Am.  Ey.  Eep.  180.  Co.  v.  Hewett,  2  Tex.  App.  Civ.  Cas., 

13.  Houston,  etc.,  E.  Co.  v.  Ney  §  273,  rental  value  of  a  sewing  ma- 
(Tex.   Civ.  App.),  58   S.  W.  43,  and.  chine   not    recoverable. 

the  jury  may  consider  evidence  as  to  14.  Wells    v.    Battle,    5    Tex.    Oiv. 

the  original  cost  of  the  articles;   In-  App.  532. 

ternational,  etc.,  E.  Co.  v.  Nicholson,  15.  Schultze    v.  Great   Eastern   R. 

61  Tex.  550,  21  Am.  &  Eng.  E.  Cas.  Co.,  19  Q.  B.  Div.  30,  30  Am.  &  Eng. 

132;    Gulf,   etc.,   E.   Co.   v.  Clark,   2  E.  Cas.  134;  Great  Western  E.  Co.  v. 

Tex.  App.  Oiv.  Oas.,  §  512,  18  Am.  &  Eedmayne,  L.  R.  1  C.  P.  329,  14  W. 

Eng.   E.   Oas.    628;    Denver,   etc.,   E.  R.   206. 
Oo.  V.  Frame,  6  Oolo.  382,  18  Am.  & 
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posed  exhibition,^'  and  the  same  rule  was  applied  for  failure  to 
transport  an  opera  troupe  and  its  effects  in  time  to  give  perform- 
ances as  advertised."  For  the  loss  of  a  family  or  other  portrait,  the 
actual  value  to  the  owner  is  the  measure  of  damages,  in  estimating 
which  the  jury  may  consider  the  original  cost,  the  probable  cost  of 
reproducing  them,^*  the  fact  that  the  owner  had  no  other  portrait 
of  that  member  of  his  family,^'  or  that  the  portrait  was  that  of  a 
distinguished  person  and  copies  were  in  demand.^"  For  delay  in 
the  transportation  of  household  goods,  the  measure  of  damages  has 
been  held  to  be  the  rental  value  of  the  goods  during  the  delay,  with 
interest,  but,  if  they  have  no  rental  value,  the  actual  loss  in  money 
sustained  in  consequence  of  the  delay  to  be  determined  from  the 
facts  in  evidence.^^  In  an  action  brought  by  a  husband  against 
a  carrier  for  mental  anguish  caused  by  delay  in  not  carrying  his 
wife's  body  on  the  train  upon  which  he  was  carried,  recovery  can 
not  be  had  for  mental  anguish  sustained  by  his  daughter  and  sister- 
in-law.^^  Where  a  corpse  arrived  an  hour  before  the  time  ap- 
pointed for  the  funeral,  and  plaintiff,  the  widow  of  deceased, 
voluntarily  postponed  the  funeral,  she  is  not  entitled  to  damages 
for  mental  anguish  because  of  delay,  though  before  the  arrival  of 
the  corpse  some  of  the  friends  of  the  family  had  departed,  nor  is 
she  entitled  to  recover  the  expense  of  re-embalming  the  body, 
necessitated  by  the  postponement  of  the  funeral.^* 

§  10.  Damages  for  mental  suffering. 

In  an  action  against  a  carrier  to  recover  damages  for  delay  in 
the  shipment  of  a  corpse,  there  may  be  a  recovery  for  the  mental 

16.  Yoakum  v.  Dunn,  1  Tex.  Oit.  20.  Bennett  v.  Drew,  3  Bosw.  (N. 
App.   533.  Y.)    35S. 

17.  Foster  v.  Cleveland,  etc.,  R.  21.  Brown  v.  Adams,  3  Tex.  App. 
Co.,  56  Fed.  434.  Civ.  Gas.,  §  390. 

18.  Houston,  etc.,  R.  Co.  v.  Burke,  22.  Missouri,  etc.,  Ry.  Co.  of  Texas 
55  Tex.  323,  40  Am.  Rep.  SOS,  9  Am.  v.  Vandiver,  (Tex.  Oiv.  App.)  133  S. 
&  Eng.  R.  Gas.  59.  W.  955 

19.  Green   v.   Boston,   etc.,   R.   Co.,  23.  Alabama  City,  etc.,  Ry.  Co.  v. 
laS  Mass.  321,  35  Am.  Rep.  370,  10  Brady,  160  Ala.  615,  49  So.  351. 
Cent.  L.  J.  208. 
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suffering  or  distress  occasioned  to  a  husband,  wife,  or  other  relative 
by  reason  of  the  negligent  delay.^*  But  damages  cannot  be  re- 
covered for  any  mental  anguish  suffered  by  a  plaintiff  because  of 
negligent  delay  in  the  transportation  of  a  choice  lot  of  birds  used 
for  exhibition  purposes.^ 

§  11.  Remote  and  speculative  damages. 

Damages  for  breach  of  contract  are  only  those  which  are  inci- 
dental to  and  directly  caused  by  the  breach,  the  natural  and  proxi- 
mate consequence  of  the  act  complained  of,  and  such  as  may  rea- 
sonably be  presumed  to  have  entered  into  the  contemplation  of 
the  parties  at  the  time  they  made  the  contract  as  the  probable  result 
of  the  breach  of  it.  The  plaintiff  cannot  recover  speculative 
profits,  or  accidental  or  consequential  losses,  or  damages  arising 
from  circumstances  peculiar  to  the  special  case  and  which  fairly 
may  be  supposed  not  to  have  been  the  necessary  and  natural 
sequence  of  the  breach,  unless  by  the  terms  of  the  agreement,  or 
by  direct  notice,  they  are  brought  within  the  expectation  of  the 
parties  and  made  known  to  the  party  who  broke  the  contract. ^^ 

24.  Louisville  &  N.  R.  Oo.  v.  Hull,  Co.,   34  Misc.  Eep.    (N.  Y.)    137,   69 

113  Ky.  561,  24  Kj.  L.  Rep.  375,  68  N.   Y.    Supp.    465.     This    doctrine   of 

S.  W.  433,  57  L.  E.  A.  771;  Hale  v.  fche   civil   law   was   early   adopted  rn 

Bonner,  83  Tex.  33,  37  Am.  St.  Rep.  this  state   and  subsequently  in  Eng- 

850,  49  Am.  &  Eng.  R.  Oas.  135,  17  land. 

S.  W.  605,  14  L.  R.  A.^  336;   Wells,  III. — Wabash,  etc.,  R.  Co.  v.  Lynch, 

etc.,  Express   Co.  v.  Fuller,   13   Tex.  12  111.  App.  365. 

Civ.  App.  610,  35  S.  W.  834.  Zom;^ .^Cob*    v.    Illinois    Cent.    R. 

Buit  not  where  the  relationship  the  Co.,  38  Iowa  601. 

plaintiff  bore  to  the  deceased  was  in  Kan. — Atchison,     etc.,      R.   Co.     v. 

no  way  known  to  the  carrier.     Nich-  Thomas,    (Kan.)    78   Pac.   861;    Mis- 

ols  v.  Eddy,  —  Tex.  Civ.  App.  — ,  eouri  Pac.  R.  Cp.  v.  Nevin,  31  Kan. 

24  S.  W.  316.  385,  16  Am.  &  Eng.  R.  Oas.  352. 

25.  Yoakum  v.  Dunn,  1  Tex.  Civ.  Md. — Baltimore,     etc.,    R.    Go.    v. 
App.  524,  21  S.  W.  411.  Pumphrey,  59  Md.  390,  9  Am.  &  Eng. 

26.  N.    Y. — Hamilton   v.   MoPher-  R.  Cas.  332. 

Bon,  S8  N.  Y.  73;   Medbury  v.  New         Miss. — Vieksburg,    etc.,    E.    Co.    v. 

York,  etc.,  E.  Co.,  26  Barb.    (N.  Y.)       Ragsdale,   46   Miss.   458. 

564;   Brauer  v.  Oceanic  Steam  Nav.  Mo. — Gray   v.    St.   Louis,    etc.,    R. 
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The  measure  of  damages  in  actions  against  carriers  is  the  same 
whether  the  action  is  ex  delicto,  upon  the  violation  of  the  puhlic 
duty  of  the  carrier,  or  ex  contractu,  upon  the  non-performance  of 
its  agreement."  Actual  notice  to  the  carrier  of  special  circum- 
stances affecting  the  damages  which  might  result  from  loss  or  delay 
need  not  be  shown ;  it  is  sufficient  to  charge  it  with  notice,  if  it  be 
shown  from  the  nature  of  the  goods  shipped,  or  from  other  circum- 
stances, that  the  carrier  ought  to  have  known  the  consequences 
which  would  follow  from  such  loss  or  delay.^*  It  has  been  well 
said,  in  speaking  of  the  application  of  the  maxim,  caiLsa  proxima 
non  remota  spectatur,  to  particular  cases,  that  if  the  best  possible 
expression  of  the  rule  could  be  deduced  from  the  authorities,  "  it 
would  remain  after  all  to  decide  each  case  largely  upon  the  special 
facts  belonging  to  it,  and  often  upon  the  very  nicest  discrimina- 
tions.^' A  husband  can  recover  for  the  physical  and  mental  suf- 
fering of  his  wife  resulting  from  the  carrier's  failure  to  deliver 


Co.,  54  Mo.  App.  666;  Rogan  v.  Wa^ 
bash  K  Co.,  51  Mo.  App.  665;  Arm- 
strong V.  Missouri  Pac.  R.  Co.,  17 
Mo.  App.  403;  McAllisiter  v.  Chicago, 
etc.,  R.  Co.,  74  Mo.  351,  7  Am.  &  Eng. 
R.  Gas.  373. 

Neb. — ^Mackay  v.  Western  Union 
Tel.  Co.,  1  Am.  Electl.  Oas.  362,  16 
Nev.  226;  Sycamore  Marsh,  etc.,  Mfg. 
Co.  V.  Sturm,  13  Neb.  211. 

N.  C. — ^Hamilton  v.  Western  North 
Carolina  R.  Co.,  96  N.  C.  398,  30 
Am.  &  Eng.  R.  Cas.  1. 

Tex. — Pacific  Express  Co.  v.  Dar- 
nell, 63  Tex.  639;  Gulf,  etc.,  R.  Co. 
V.  Gilbert,  4  Tex.  Civ.  App.  366; 
Wells,  etc..  Express  Co.  v.  Fuller, 
(Tex.  Civ.  App.)  35  S.  W.  624;  Mis- 
souri, etc.,  R.  Co.  V.  Belcher,  88  Tex. 
549. 

Wis. — Bradley  v.  CiMoago,  etc.,  R. 
Co.,    (Wis.)    68  N.  W.  410. 


U.  £r.— Central  Trust  Co.  v.  Sa- 
vannah, etc.,  R.  Co.,  69  Fed.   683. 

Eng. — Hadley  v.  Baxendale,  9 
Exoh.  341,  18  Jur.  358,  23  L.  J. 
Exch.  179,  2  C.  L.  R.  517;  Prior  v. 
Wilson,  8  W.  R.  230,  2  L.  T.  N.  S. 
549 ;  Smeed  v.  Ford,  1  El.  &  Bl.  602, 
102  E.  C.  L.  602,  7  W.  R.  266;  Irvine 
V.  Midland  Great  Western  R.  Co., 
L.  R.  6  Ir.  55. 

27.  St.  Louis,  etc.,  R.  Co.  v.  Heath, 
41  Ark.  476,  18  Am.  &  Eng.  R.  Cas. 
557;  Baltimore,  etc.  R.  Co.  v.  Pum- 
phrey,  59  Md.  390.  Compare  Dresser 
V.  West  Virginia  Transp.  Co.,  8  W. 
Va.  553. 

28.  Toledo,  etc.,  R.  Co.  v.  Lock- 
hart,  71  III.  627;  Illinois  Cent.  R. 
Co.  V.  Cobb,  64  111.  128;  Vicksburg, 
etc.,  R.  Co.  V.  Ragsdale,  46  Miss.  458; 
King  V.  Woodbridge,  34  Vt.  565. 

29.  Mutual  Ins.  Co.  v.  Tweed,  7 
Wall.    (U.    S.)    44. 
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medicine  intended  for  her,  but  not  for  his  own  mental  anxiety  on 
account  of  her  suffering.' 


.  30 


§  12.  Contract  of  sale  as  measure  of  damages. 

Where  goods  are  forwarded  by  a  carrier,  in  pursuance  of  a  con- 
tract of  sale  between  the  consignor  and  the  consignee,  of  which 
the  carrier  has  actual  or  constructive  notice,  the  contract  price  is 
the  measure  of  damages  for  their  loss  by  the  carrier.'^  Where  the 
goods  are  sent  to  a  consignee  with  an  option  to  take  them  at  the 
price  stated  or  to  return  them,  the  measure  of  damages  for  their 
loss  by  the  carrier  is  the  price  fixed,  with  interest  from  the  day 
the  goods  would  in  the  ordinary  course  of  transportation  have 
reached  the  consignee.'^  In  case  of  a  delay  in  transportation  the 
measure  of  damages  in  such  a  case  is  the  difference  'between  what 
is  received  on  a  sale  of  the  goods  or  the  value  of  the  goods  when 
actually  delivered  and  the  price  for  which  they  were  contracted  to 
be  sold.''  Where  in  consequence  of  such  delay  the  consignee  re- 
fuses to  accept  the  goods,  and  they  are,  therefore,  sold,  the  measure 
of  damages  is  the  difference  between  the  contract  price  and  the 
market  value  of  the  goods  on  the  day  when  they  are  actually  de- 
livered.'*    Where  the  carrier  had  no  notice  of  the  goods  being 

30.  Pacific  Exprws  Co.  v.  Black,  — ,  113  S.  W.  306.  See  Norfolk  & 
(Tex.  Civ.  App.)   27  S.  W.  830.  W.  K.  Co.  v.  Wilkinson,  106  Va.  775, 

31.  Medbury    v.    New    York,    etc.,      56   S.   E.   808. 

R.  Co.,  26  Barb.  (N.  Y.)  564;  Illinois  34.  St.  Louis,  etc.,  R.  Co.  v.  Mud- 
Cent.  R.  Co.  V.  MeClellan,  54  111.  58,  ford,  48  Ark.  502,  32  Am.  &  Eng.  R. 
5  Am.  Rep.  83;  Cobb  v.  Illinois  Cent.  Gas.  539;  Deming  v.  Grand  Trunk  R. 
R.  Co.,  38  Iowa,  601.  Sec  also  Cen-  Co.,  48  N.  H.  455,  2  Am.  Rep.  267; 
tral  R.,  etc.,  Co.  v.  Skellie,  86  Ga.  Gulf,  etc.,  R.  Co.  v.  Martin  (Tex.  Civ. 
686.  App.),    28    S.   W.    576;    Fort   Worth, 

32.  Magnin  v.  Dinsmore,  62  N.  Y.  etc.,  R.  Co.  v.  Greathouse,  82  Tex. 
3'5,  '20  Am.  Rep.  442,  revg.  38  N.  Y.  104,  49  Am.  &  Eng.  R.  Cas.  157; 
Super.  Ct.  248.  Texas,  et«.,  'R.  Co.  v.  Talley,  2  Tex. 

33.  Illinois  Gent.  R.  'Co.  v.  Cobb,  App.  Civ.  Cas.,  §  765.  See  also  Col- 
64  111.  143;  Euston  Co.  v.  Erie  R.  lard  v.  South  Eastern  R.  Co.,  7  H. 
Co.,  147  111.  App.  594;  Missouri,  eitc.,  &  N.  79,  9  W.  R.  697,  4  L.  T.  N.  S. 
R.  Co.  V.  Hopkins,  —  Tex.  Civ.  App.  410. 


618  THE  LAW  or  CARRIERS. 

shipped  under  contract  of  sale,  or  the  notice  given  was  not  such  as 
to  inform  the  carrier  that  the  damages  claimed  would  probably  re- 
sult from  a  failure  to  promptly  deliver,  the  measure  of  damages  is 
the  difference  between  their  market  value  at  the  time  and  place 
they  should  have  been  delivered,  and  such  value  when  they  were 
actually  delivered.^^  Interest  may  be  added  from  the  former  date 
and  freight  deducted,  but  recovery  cannot  be  had  for  loss  of 
profits  on  contracts  of  sale,  made  or  contemplated,  in  the  absence 
of  notice  to  the  carrier  at  the  time  of  shipment.'* 

§  13.  Damages  for  loss  or  delay  in  delivery  of  goods  intended  for 
a  specific  purpose. 

In  the  absence  of  any  evidence  that  the  carrier  knew  or  should 
have  knovm  that  goods  shipped  were  intended  for  a  specific  pur- 
pose and  the  consequences  likely  to  follow  a  loss  of  the  goods  or 
a  delay  in  delivery,  the  damages  are  limited  in  the  former  case  to 
the  value  of  the  goods  at  destination  at  the  time  they  should  arrive, 

But  such  recovery  cannot  be  had  the  goods  were  in  equally  good  oon- 
where  no  claim  was  made  for  special  dition,  and  if  they  were  not,  the  dam- 
damages  and  the  carrier  did  not  have  ages  should  be  increased  to  the  ex- 
notice  of  the  contract.  Wabash,  etc.,  tent  of  the  deterioration  resulting 
E.  Co.  V.  Lynch,  12  111.  App.  365;  from  the  delay;  Philadelphia,  etc.. 
Gulf,  etc.,  R.  Co.  V.  P^ttit,  3  Tex.  R.  Co.  v.  Lehman,  56  Md.  209,  40 
Civ.  App.  588.  The  rule  applies  Am.  Rep.  415,  6  Am.  &  Eng.  R.  Oas. 
where  the  shipper  declines  to  ship  on  14;  Harvey  v.  Connecticut,  etc.,  R. 
account  of  delay  in  furnishing  cars.  Co.,  124  Mass.  421,  26  Am.  Rep.  673, 
International,  etc.,  E.  Co.  v.  Startz  18  Am.  Ry.  Rep.  9;  Home  v.  Mid- 
(Tex.  Civ.  App.),  33  S.  W.  575.  land  R.  Co.,  L.  R.  8  C.  P.  131,  42  L. 

35.  M'urrell  v.  Pacific  Express  Co.,  J.  O.  P.  59;  Cowherd  v.  St.  Louis  & 

54  Ark.  22,  26  Am.  St.  Rep.  17,  and  S.  F.  E.  Co.,  151  Mo.  App.  1,  131  S, 

also  extra  expense  incurred  in  writ-  W.  755. 

ing   or   telegraphing   for   the   goods;  36.  Bast  Tennessee,  etc.,  R.   Co.  ▼. 

Columbus,   etc.,   R.   Co.   v.   Flournoy,  Johnson,  85  Ga.  497;  Bowden  v.  San 

75   6a.  745;   Gelvin  v.  Kansas  City,  Antonio,    etc.,     R      Co.     (Tex.     Civ. 

eitc.,  R.  Co.,  21  Mo.  App.  273;  Lind-  App.),  25  S.  W.  987;  Wilson  v.  Lan- 

ley  V.  Richmond,  etc.,  R.  Co.,  88  N.  cashire,  etc.,   R.  Co.,  9   0.  B.  N.  S, 

O.  547,  9  Am.  &  Eng.  R.  Oas.  31,  if  632,  99  E.  C.  L.  632,  9  W.  R.  835. 
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and  in  the  latter  case  to  the  difference  in  market  value.^'  The 
measure  of  damages  is  generally  held  to  depend  upon  the  extent 
of  the  notice  given  to  the  carrier.'^  If  the  delay  is  in  the  trans- 
portation of  machinery  to  be  applied  to  a  special  use,  and  that 
is  known  to  the  carrier,  he  is  responsible  for  such  damages  as  are 
fairly  attributable  to  the  delay.     The  natural  consequences  of 


37.  Lewark  v.  Norfolk,  elto.,  R.  Co. 
(N.  C.)  49  S.  E.  883,  recovery  denied 
for  the  loss  of  fish,  for  the  packing 
of  which  a  shipment  of  ice  was  in- 
tended to  be  used. 

Wages  paid  to  employes. — The 
amount  of  wages  paid  to  employes 
of  a  cotton  mill  while  the  mill  was 
idle  and  the  profits  the  mill  would 
have  made  were  held  not  recoverable 
because  of  a  delay  in  the  shipment 
of  cotton  needed  to  operate  the  mill, 
the  defendant  having  no  notice.  Gee 
V.  Lancashire,  etc.,  R.  Co.,  6  H.  &  N. 
311,  9  W.  R.  103,  3  L.  T.  N.  S.  3S8. 
Proof  of  wages  paid  employes  and 
loss  of  promised  custom  was  not 
allowed  as  items  of  damage  caused 
by  delay  in  the  delivery  of  machin- 
ery, in  the  labsence  of  notice. 
Priestly  v.  Northern  Indiana  R.  Oo., 
36  111.  205,  79  Am.  Dec.  369.  Re- 
covery of  wages  paid  laborers  and 
loss  of  profits  from  business  was  de- 
nied for  negligent  delay  in  transport- 
ing part  of  the  machinery  of  a  saw 
mill,  where  no  notice  to  defendant 
of  the  consequences  was  shown. 
Vicfcsburg,  etc.,  R.  Oo.  v.  Ragsdale, 
46  Miss.  489,  1  Am.  Ry.  Rep.  407. 
So  held  also  in  the  case  of  delay  in 
shipment  of  other  machinery.  Davis 
V.  Cincinnati,  etc.,  R.  Co.,  1  Disney 
(Ohio),  33;  Gulf,  etc.,  R.  Co.  v.  Pet- 
tit,  3  Tex.  Civ.  App.  588;  Gulf,  etc., 
R.   Co.  V.  Loonie,  84  Tex.   359. 


Recovery  of  wages  of  workmen 
kepit  idle  by  reason  of  carrier's  delay 
in  shipping  building  materials  to  a 
contractor  were  not  allowed  where 
notice  was  not  given  at  time  of  ship- 
ment, although  it  was  given  four 
days  afterwards.  Ligon  v.  Missouri 
Pac.  R.  Co.,  3  Tex.  App.  Civ.  Cas., 
§  1.  See  also  Missouri  Pac.  R.  Co. 
V.  Breding,  4  Tex.  App.  Civ.  Cas., 
154. 

Increased  eicpense  of  laying  a  plank 
road  was  not  allowed  as  an  item  of 
damage  for  delay  in  shipment  of  the 
plank.  Pennsylvania  R.  Oo.  v.  Titus- 
ville,  etc..  Plank  Road  Co.,  71  Pa.  St. 
350. 

38.  Rogan  v.  Wabash  R.  Co.,  51 
Mo.  App.  665;  Thomas,  etc.,  Mfg.  Co. 
v.  Wabash,  etc.,  R.  Co.,  63  Wis.  643, 
51  Am.  Rep.  735;  Hadley  v.  Baxen- 
dale,  9  Exch.  341,  3  C.  L.  R.  517; 
Ruthvan  Woolen  Mfg.  Co.  v.  Great 
Western  R.  Co.,  18  U.  C.  C.  P.  316; 
Grindle  v.  Eastern  Express  Co.,  67 
Me.  317,  34  Am.  Rep.  31,  the  dam- 
ages for  delay  in  delivering  money 
sent  to  pay  insurance  premiums  was 
held  to  be  the  net  value  of  the  poli- 
cies on  the  day  they  lapsed  in  conse- 
quence of  non-payment,  the  carrier 
having  had  notice  of  the  purpose  for 
which  the  money  was  sent.  See  Sa- 
vannah, etc.,  R.  Co.  V.  Pritchard,  77 
Ga.  413,  as  to  damage  for  delay  in 
delivery  of  a  stillworm. 
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delay  and  stoppage  of  work,  the  payment  for  wages  and  expenses 
during  the  delay,  the  loss  from  not  having  work  finished  at  the 
time  it  otherwise  would  have  been,  and  the  fair  value  of  the  use 
of  the  machinery  during  the  delay,  and  not  what  might  have  been 
made  by  the  mill  or  plant  during  the  time  of  its  enforced  idleness, 
is  the  measure  of  damages.^'  If  the  contract  of  carriage  is  made 
Avith  reference  to  the  shipper  or  consignee  embarking  in  a  new 
business,  the  speculative  profits  which  jnight  be  supposed  to  arise, 
but  which  were  defeated  because  of  a  breach  of  contract  which 
delayed  the  business,  cannot  be  looked  to  as  an  element  of  damage. 
Such  profits  would  not  be  an  immediate  and  proximate  effect  of 
the  delay  but  would  be  dependent  largely  upon  other  contingencies, 
skill,  industry,  energy,  the  market  supply  of  material,  keeping 
machinery  in  order,  loss  of  time  by  weather  or  breakage  of  ma- 
chinery, and  would  be  too  indefinite  and  remote  to  constitute  a 
basis  of  recovery/"  Special  damages  may  also  be  recovered  for 
negligent  delay  in  transporting  goods  where  the  shipper  informed 
the  carrier  before  or  at  the  time  when  the  contract  of  shipment 
was  made  of  special  circumstances  requiring  expedition  in  the 
shipment;^'  such  as  the  peculiar  character  and  value  of  the  prop- 

39.  VicksbuTg,  etc.,  R.  Co.  v.  Lewis,  165  Ala.  451,  51  So.  863, 
Eagsdale,  46  Miss.  480;  Cincinnati  amount  of  demurrage  charges  paid; 
Chronicae  Co.  v.  White  Line  Cent.  Pitcher  v.  Central  of  Ga.  R.  Co.,  155 
Transp.  Co.,  1  Cine.  Super.  Ct.  Rep.  Ala.  316,  46  So.  765. 

300;    Foard  v.  Atlantic,  etc.,   R.   Co.  Ark. — Crutcher    v.    Choctaw,    etc., 

8  Jones  L.   (N.  C.)   235,  '87  Am.  Deo.  R.  Co.,  74  Ark.  358,  85  S.  W.  770. 
277;    Pacific  Express   Co.  v.   Darnell  Ky. — Franklin   v.    Louisville   &   N. 

(Tex.),  33  Am.  &  Eng.  R.  Gas.  543;  R.   Co.,  —  Ky.  — ,   116   S.  W.   765; 

Gulf,   etc.,   R.   Co.  V.  Gilbert,  4  Tex.  Illinois   Cent.  R.   Co.  v.  Mossbarger, 

Civ.  App.  366.  38    Ky.    Law   Rep.    1317,    91    S.    W. 

40.  Vicksburg,  etc.,  R.  Co.  v.  Rags-  1121. 

dale,  46  Miss.  484;  Cooper  v.  Young,  Okla. — Choctaw,    etc.,     R.     Co.    v. 

23    Ga.    269;    Gulf,    etc.,    R.    Co.    v.  Jacobs,  15  Okla.  493,  82  Pac.  503. 

Maeitze,  2  Tex.  App.  Civ.  Gas.,  §  631,  S.   G. — Kolb   v.    Southern   Ry.   Co., 

18  Am.  &  Eng.  R.  Cas.  614 ;  St.  Louis,  81  S.  C.  536,  63  S.  E.  872. 

eitc.,  R.  Oo.  V.  Hindsman,  1  Tex.  App.  Tex. — Pacific  Express  Co.   v.  Jones, 

Cdv.  Gas.,   §   204.  63    Tex.    Civ.   Aipp.    367,    113    S.    W. 

41.  AJo.— Southern     Ry.     Oo.     17.  953. 
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erty/^  or  the  goods  were  intended  for  a  special  use  known  to  the 
carrier,*'  such  as  filling  a  special  contract,"  or  the  character  of  the 
goods  were  such  that  such  use  might  be  reasonably  inferred  there- 
from.*^ In  the  absence  of  such  notice  to  the  carrier,  actually  or 
by  plain  inference  from  the  nature  of  the  thing  transported,  at  the 
time  of  making  the  contract  of  carriage,  of  special  circumstances, 
special  damages  are  not  recoverable  and  the  liability  of  the  carrier 
for  a. failure  to  transport  the  goods  within  a  reasonable  time  is 


42.  Fla. — ^Williams  r.  Atlantic 
Ooast  Line  R.  Co.,  56  Fla.  735,  48 
So.   309. 

Ey. — Illinois  Cent.  R.  Co.  v.  Hop- 
kinsville  Canning  Co.,  132  Ky.  578, 
116  S.  W.  758. 

Tea;. — Gulf,  etc.,  R.  Co.  v.  Ohinski, 
—  Tex.  Civ.  App.  — ,  114  S.  W.  851, 
but  the  carrier  will  be  liable  only  for 
the  damages  which  had  accrued  at 
the  time  of  delivery. 

43.  Ark. — Ohioago,  etc.,  R.  Co.  v. 
Planters'  Gin  &  Oil  Co.,  88  Ark.  77, 
113   S.   W.    352. 

Ky. — Louisville  &  N.  R.  Co.  v. 
Mink,  126  Ky.  337,  31  Ky.  Law  Rep. 
833,   103   S.  W.   294. 

Iowa. — Elzy  v.  Adams  Express  Co., 
141  Iowa,  407,  119  N.  W.  705,  rental 
value  of  steam  shovel  and  wages  of 
crew   during   delay   recoverable. 

Mass. — ^Weston  v.  Boston  &  M.  K., 
190  Mass.  298,  76  N.  E.  1050. 

Mo. — Morrow  v.  Missouri  Pac.  K. 
Co.,  140  Mo.  App.  200,  123  8.  W. 
1034. 

N.  C— Rocky  Mount  Mills  v.  Wil- 
mington &  W.  R.  Co.,  119  N.  C.  693, 
25  S.  E.  854,  measure  of  damages  for 
delay  in  shipment  of  machinery  for 
mill  in  construction  is  the  interest 
on  unemployed  capital,  wages  paid 
to  workmen,  and  other  costs  and  ex- 


penses incurred  by  plaintiff  by  rea- 
son of  delay;  Story  Lumber  Co.  v. 
Southern  R.  Co.,  151  N.  C.  23,  65  S.  E. 
460;  Harper  Furniture  Co.  v.  South- 
ern Express  Co.,  148  N.  C.  87,  62  S. 
E.  145. 

S.  G. — McMeekin  v.  Southern  R. 
Co.,  82  S.  C.  468,  64  S.  E.  413,  meas- 
ure of  damages  for  delay  in  shipment 
of  machinery  for  mill  to  be  con- 
structed is  the  interest  on  the  money 
invested  in  work  of  construction,  and 
wages  of  laborers  employed,  reduced 
by  the  earnings  received  or  which  by 
reasonable  diligence  could  have  been 
received  during  the  delay. 

44.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Lamb,  95  Ark  209,  128  S.  W.  103O, 
net  earning  capacity  of  teams  and 
grading  implements  during  period  of 
delay. 

Tea. — Dorranoc  v.  International, 
etc.,  R.  Co.,  —  Tex.  Civ.  App.  — ,  126 
S.  W.  694,  purchasing  goods  on  a 
rising  market  to  fill  contracts. 

45.  iTi/.— Brand  v.  Illinois  Cent.  R. 
Co.,  32  Ky.  L.  Rep.  1335,  108  S.  W. 
356,  loss  of  profits;  Illinois  Cent.  R. 
Co.  V.  Nelson,  30  Ky.  L.  Rep.  114,  97 
S.  W.  757. 

N.  C. — Harper  Furniture  Co.  v. 
Southern  Express  Co.,  148  N.  C.  87 
63  S.  E.  145. 
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limited  to  such  damages  as  are  the  natural .  result  of  such  failure, 
or  such  as  may  fairly  be  supposed  to  have  entered  into  the  con- 
templation of  the  parties  at  the  time  of  the  making  of  the  contract 
as  a  probable  result  of  its  violation/^  Notice  to  the  carrier  after 
the  shipment  has  started  in  its  transportation  and  before  it  has 
reached  its  destination,  and  while  it  has  been  lost  because  missent, 
is  insufficient  to  make  the  carrier  liable  for  special  damages,  but 
for  failure  to  make  delivery  after  the  shipment  has  reached  its 
destination,  the  carrier  is  responsible  for  such  special  damages  as 
it  is  then  informed  will  likely  result  from  negligent  delay  in  mak- 
ing delivery.^'  Where  notice  of  the  special  consequences  of  delay 
in  delivery  is  given,  and  forms  the  basis  of  the  contract  of  carriage, 


46.  Ark. — Chicago,  etc.,  R.  Co.  v. 
Newhouse  Mill,  etc.,  Co.,  90  Ark.  452, 
119  S.  W.  646. 

Ga. — Goodin  &  Goodin  v.  South- 
ern Ry.  Co.,  125  Ga.  630,  54  S.  E.  720. 

Ky. — Stone  v.  Adams  Express  Co., 

—  Ky.  — ,  123  S.  W.  300;  Illinois 
Cent.  R.  Co.  v.  Hopkinaville  Canning 
Co.,  132  Ky.  578,  116  S.  W.  758; 
Franklin  v.   Louisville  &  N.  R.   Co., 

—  Ky.  — ,  116  S.  W.  765. 

Mo. — ^Oowhard  v.  St.  Louis,  etc., 
R.  Co.,  151  Mo.  Apip.  1,  131  S.  W.  755. 

2v.  T. — Bracco  v.  Merchant's  Ue- 
spatch  Transp.  Co.,  61  Misc.  Rep.  (N. 
Y.)  60,  113  N.  Y.  Supp.  131,  the  only 
damages  recoverable  is  the  difference 
between  the  value  when  delivery 
should  have  been  made  and  the  value 
when  it  was  made;  Harris  v.  Fargo, 
113  N.  Y.  Supp.  677. 

N.  0. — Asheboro  Wheelbarrow  Mfg. 
Ck).  V.  Southern  R.  Co.,  149  N.  C.  231, 
62  S.  E.  1091;  Davidson  Development 
Co.  V.  Southern  R.  Co.,  147  N.  C.  503, 
61  S.  E.  381. 

8.  0. — Moore  v.  Atlantic  Coast 
Line  R.  Co.,  85  S.  C.  19,  67  S.  E.  11, 
not  recoverable  in  action  on  contract 


or  in  tort;  Shieder  v.  Southern  R. 
Co.,  83  S.  C.  455,  65  S.  E.  631; 
Towles  V.  Atlantic  Coast  Line  R.  Co., 
83  S.  C.  501,  65  S.  E.  638;  Green  v. 
Atlantic  Coaat  Line  R.  Co.,  83  S.  C. 
498,  65  S.  E.  639;  Rutland  v.  South- 
ern R.  Co.,  81  S.  C.  448,  63  S.  E.  865. 

Tex.— Gulf,  etc.,  R.  Co.  v.  Barber, 
—  Tex.  Civ.  App.  — ,  127  S.  W.  258 ; 
Wells,  Fargo  &  Co.  Express  v.  Thomp- 
son, 53  Tex.  Civ.  App.  515,  116  S. 
W.  607;  Haberzettle  v.  Trinity,  etc., 
R.  Co.,  46  Tex.  Civ.  App.  527,  103  S. 
W.  319. 

S.  0. — Traynick  v.  Southern  R.  Co., 
71  S.  C.  83,  50  S.  E.  549;  Guess  & 
Glover  v.  Southern  Ry.  Co.,  73  S.  C. 
364,  53  S.  E.  421;  Moore  v.  Atlantic 
Coast  Line  R.  Co.,  85  S.  C.  19,  67  S. 
E.  11. 

47.  Ala. — Southern  R.  Co.  v.  Lewi", 
165  Ala.  451,  51  So.  863;  Pitcher  v. 
Central  of  Ga.  R.  Co.,  155  Ala.  310, 
46  So.  765. 

N.  C. — R.  A.  Lee  &  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  136  N.  C.  533,  48  S.  E. 
809. 

Tenn. — Illinois  Cent.  R.  Cb.  v. 
Johnson   &   Fleming,   116   Tenn.   624, 
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the  carrier  is  liable  for  special  damages  for  delay,  even  though 
the  carrier  at  the  time  could  not  have  estimated  their  precise 
amount.**  Shippers  of  part  of  a  machine  by  express  cannot  re- 
cover, as  special  damages  for  delay  in  delivery,  the  loss  of  profits 
on  contracts  for  goods  to  have  been  made  on  the  machine,  in  the 
absence  of  an  express  contract  giving  notice  to  the  carriers  of  the 
necessity  of  immediate  delivery.*^ 


§  14.  Prospective,  contingent,  or  possible  consequences. 

Speculative,  remote,  or  contingent  damages  cannot  form  the 
basis  of  a  recovery  for  breach  of  contract.^"  Only  actual  damages, 
established  by  proof  of  facts  from  which  they  may  be  rationally  in- 
ferred with  reasonable  certainty,  are  recoverable.^^    Where  a  cattle 


94  S.  W.  600,  carrier  not  liable  for 
special  damages,  though  subsequent 
delay  is  unreasonable. 

S.  C. — ^MeMeckin  v.  Southern  Ky. 
Co.,  62  S.  C.  468,  84  S.  E.  413;  Mc- 
Kerall  &  Murchisou  v.  Atlantic  Coast 
Line  R.  Co.,  76  S.  C.  338,  56  S.  E. 
965. 

Teal. — Gulf,  etc.,  R.  C5o.  v.  Cherry, 
—  Tex.  Civ.  App.  — ,  129  S.  W.  152 ; 
Bourland  v.  Cliootaw,  etc.,  R.  Co.,  — 
Tex.  — ,  90  S.  W.  483,  revg.  Choctaw, 
etc.,  R.  Co.  V.  Bourland,  —  Tex.  Civ. 
App.  — ,  87  S.  W.  173;  Chicago,  etc., 
R.  Co.  V.  C.  C.  Mill  Elevator,  etc., 
Co.,  —  Tex.  Civ.  App.  — ,  87  S.  W. 
753. 

To  charge  a  carrier  of  freight  for 
special  damages  resulting  from  delay 
in  transportation,  it  is  unnecessary 
that  local  agents  of  the  carrier  have 
notice  of  the  special  purpose  of  the 
shipment.  Gulf,  C.  &  S.  F.  Ry.  Co. 
v.  Nelson,  —  Tex.  Civ.  App.  — ,  139 
S.  W.  81. 

48.  N.  T.— Gledhill  Wall  Paper 
Co.  v.  Baltimore  &  0.  R.  Co.,  119  N. 


Y.  Supp.  633;  Booth  v.  Spreyton 
Duyirl  Rolling  Mill,  60  N.  Y.  487; 
Texarkana  &  Ft.  S.  Ry.  Oo.  v.  Neckis 
Iron  Works,  57  Tex.  Civ.  App.  249, 
122  S.  W.  64,  carrier  charged  with 
notice  of  special  damages  by  loss  of 
business  because  of  failure  to  receive 
propmtly  a  car  of  coke.  Morrow  v. 
Missouri  Pac.  Ry.  Co.,  140  Mo.  App. 
200,  123  S.  W.  1034;  Texas  Cent.  R. 
Co.  V.  Shropshire  &  Shepperd,  —  Tex. 
Civ.  App.  — ,  135  S.  W.  369,  carrier 
not  liable  for  damages  caused  by 
negligent  delay  in  shipping  a  merry- 
go-round  for  use  at  a  picnic,  beyond 
a  reasonable  tim-e  after  its  arrival  in 
which  it  could  have  been  set  up  for 
operation. 

49.  Goodfield  v.  Piatt,  130  N.  Y. 
Supp.  180,  citing  Witherbee  v. 
Meyer,  155  N.  Y.  446,  50  N.  E.  53; 
Katz  V.  Cleveland,  46  Misc.  Rep.  260, 
91  N.  Y.  Supp.  720;  Brown  v.  Weir, 
95  App.  Div.  78,  88  N.  Y.  Supp.  479! 

50.  Atchison,  etc.,  R.  Co.  v. 
Thomas   (Kan.),  78  Pac.  861. 

51.  Central    Coal    &    Coke    Co.    v. 
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shipper  sued  for  breach  of  contract  to  lease  him  cattle  space  on 
defendant's  line  of  ocean  steamers  for  one  year,  damages  for  loss 
of  profits  based  on  an  arrangement  that,  if  he  could  procure  two 
lines  of  steamers,  one  running  to  Liverpool  and  the  other  to  Lon- 
don, certain  parties  would  take  his  contract  off  his  hands,  and 
would  pay  him  a  commission  for  buying  and  selling  the  cattle, 
are  too  remote,  speculative  and  conjectural  to  be  recovered.^^ 
Damages  cannot  be  recovered  for  loss  of  profits  which  the  shipper 
or  consignee  might  have  secured  which  depend  upon  further  con- 
tingencies,^*, such  as  the  result  of  ulterior  speculation,^  the  prob- 
able profits  to  be  realized  from  animals  used  for  breeding  pur- 
poses,^^  or  the  possible  amount  of  prizes  that  might  be  won  by 
goods  at  an  exhibition,^^  or  the  moneys  that  might  have  been  made 
from  race  horses  on  the  race  track."  Compensation  for  the  actual 
loss  sustained  is  the  fundamental  principle  upon  which  our  law 
bases  the  allowance  of  damages.  It  will  not  make  this  allowance, 
however,  upon  a  calculation  of  speculative  or  conjectural  profits, 
for  this  would  be  proceeding  upon  contingencies,  and  would  in- 
volve the  subject  in  too  much  uncertainty.  It  would  be  too  dif&- 
cult  for  practical  application.  The  data  of  estimation  must  be  so 
definite  and  certain  that  the  loss  or  damage  can  be  ascertained 
reasonably  by  calculation,  and  the  loss  or  damage  must  be  the 
natural  or  proximate  consequence  of  the  act.^^ 

Harbman,   111  Fed.  96,  49   C.   C.  A.  89  Iowa,  400;  Illinois  Cent.  R.  Co.  v. 

844.  Haynes,    64   Miss.    604;    Connoible   v. 

52.  Brauer  v.  Oceanic  Steam  Nav.  Clark,  38  Mo.  App.  476;  Missouri 
Co.,  34  Misc.  Rep.  (N.  Y.)  127,  69  Pac.  R.  Co.  v.  Fagan,  72  Tex.  127, 
N.  Y.  Supp.  465,  73  N.  Y.  Supp.  291.  13  Am.  St.  Rep.  776,  35  Am.  &  Eng. 

53.  Little     Rook,    etc.,     R.    Co.    v.  R.  Oas.  666. 

Oonatser,  61  Ark.  560;  Illinois  Cent.  56.  Western     Union    TeJ.     Co.     v. 

R.  Co.  V.  Cobb,  64  111.  128;   Frazier  Crall,  39  Kan.   580;   Watson  v.  Am- 

V.  Smith,  60  111.  145.  bergate,   etc.,   'R.    Co.,    15    Jur.   448; 

54.  Harrison  v.  Stewart,  Taney's  Simpson  v.  London,  etc.,  R.  Co.,  1  Q. 
Dec.   (U.  S.)   485.  B.  Div.  274,  24  W.  R.  294. 

55.  New  York,  etc.,  R.  Co.  v.  Ea-  57.  Armsby  v.  Union  Pac.  R.  Co., 
till,  147  U.  S.  591;   Chicago,  etc.,  R.  4  Fed.  706,  2  MoCrary  (U.  S.),  48. 
Co.  V.  Hale,  2  111.  App.  150,  83  111.  68.  Medbury  v.  New  York,  etc.,  R. 
360,  25  Am.  Rep.  403;  Love  v.  Ross,  CV>.,  26  Barb.  (N.  Y.)   546. 


CHAPTER   XVI. 

Caeeiee's  Lien. 

Sbotion     1.  Carrier'a  lien  for  charges. 

2.  Carrier's  lien  for  general  balance  due. 

3.  What  carriers  are  entitled  to  lien. 

4.  What  property  lien  applies  to. 
6.  When  lien  attaches. 

6.  Delivery  of  goods  and  payment  of  freight. 

7.  Lien  of  carrier  where  consignee  fails  or  refuses  to  Teceire. 

8.  Lien  of  the  last  of  connecting  carriers. 

9.  Priority  over  other  liens. 

10.  How  lien  is  lost,  satisfied,  or  discharged. 

11.  Lien  waived  by   express   agreement   or  stipulation   inconsistent 

with  it. 

12.  How  lien  is  enforced. 

§  1.  Carrier's  lien  for  charges. 

A  common  carrier  has  a  specific  lien  upon  the  goods  transported 
hj  it  and  still  in  its  possession  as  security  for  all  compensation 
and  charges  due  for  their  transportation,  and  for  all  proper  storage 
and  warehouse  charges.  The  carrier  by  virtue  of  such  lien  has  the 
right  to  retain  the  possession  of  the  goods  until  the  charges  are 
paid,  and  so  long  as  the  possession  is  retained  by  the  carrier,  the 
consignee  or  owner  cannot  deprive  him  of  it.^     The  right  io  the 

1.  N.   Y. — Lake   St.   El.   R.   Co.  v.  Go.— Brown  v.  CJIayton,  12  Ga.  564. 

Long  Island  R.  Co.,  32  Misc.  Rep.  (N.  A  consignee  of  goods  cannot  ordi- 

Y. )   669,  66  N.  Y.  Supp.  455;  Barker  narily  recover  them  in  an  action  of 

V.  Havens,  17  Johns.   (N.  Y.)    234,  8  bail  trover  against  the  carrier,  unless 

Am.  Dee.  393;    Oompton  v.  Shaw,  1  he  has  paid  the  freight  and  storage 

Hun  (N.  Y.),  441;  Clarkson  v.  Edes,  charges.     Seaboard  Air   Line  Ry.  v. 

4  Cow.   (N.  Y.)   470.  Shackelford,  5  Ga.  App.  395,  63  S.  E. 

U.  /8.— Gracie  v.  Palmer,  8  Wheat.  252. 

(U.  S.)   635.  III. — Ohio,  etc.,  R.   Co.  v.  Noe,   11 

Ala. — ^Long  v.  Mobile,  etc.,  R.  Co.,  111.  513;  Galena,  etc.,  R.  Co.  v.  Rao, 

51  Ala.  512.  18  111.  48.8,  68  Am.  Dec.  574. 

Conn. — Pinney  v.  Wells,   10  Conn.  Iowa. — Alden  v.   Carver,   13   loAVia, 

115.  253,  81  Am.  Dec.  430. 
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lien  extends  to  and  includes  salvage  charges,^  and  charges  for 
customs  duties  advanced  on  goods  imported  by  either  the  initial 
or  terminal  carrier.^  In  some  cases  it  has  been  held  that  the 
injury,  inconvenience,  and  expense  which  a  carrier  may  suffer  by 
reason  of  the  consignee  not  unloading  goods  from  cars  within  a 
reasonable  time,  constitute  a  claim  in  the  nature  of  demurrage, 
but  do  not  give  the  carrier  a  lien  upon  the  goods  such  as  he  has 
for  freight  charges/  A  railroad  company  has  no  lien  for  demur- 
rage on  property  transported  over  its  road,*^  unless  it  is  expressly 
so  stipulated  in  the  contract/*     But  many  other  cases  hold  that 


Sy.— Thomas  v.  Frankfort  &,  C.  R. 
Co.,  116  Ky.  879,  25  Ky.  L.  Rep.  1051, 
76  S.  W.  1093. 

La. — Mississippi  Val.  Transp.  Go. 
■V.  Fosdick,  Mann.  Unrep.  Oas.  (La.) 
3. 

Mass. — Kaweabany  v.  Boston  &  M. 
R.  Co.,  199  Mass.  586,  85  N.  E.  846. 

Mo. — Robbing  v.  Chicago  &  A.  Ry. 
Co.,  132  Mo.  App.  306,  111  S.  W. 
1179;  Sutton  v.  St.  Louis  &  S.  F.  R. 
Co.,  159  Mo.  App.  685,  140  S.  W.  76. 

It  is  only  for  charges  connected 
with  the  transportation  of  property 
and  essential  to  its  conveyance  from 
the  point  of  shipment  to  destination 
that  the  carrier  may  assert  a  lien. 
Berry  Coal  &  Coke  Co.  v.  Chicago, 
etc.,  Ry.  Co.,  116  Mo.  App.  214,  92 
S.  W.  714. 

N.  ff.— Hall  V.  Diamond,  63  N.  H. 
465. 

8.  C— Ewart  v.  Kerr,  Rioe  L.  (S. 
C.)   203. 

Tenn. — ^Rankin  v.  Memphis,  etc.. 
Packet  Co.,  9  Heisk.  (Tenn.)  567,  24 
Am.  Rep.  339. 

y*.— Dyer  v.  Graibd  Trunk  R.  Co., 
42  Vt.  441,  1  Am.  Rep.  350. 

Eng. — Gisboum  v.  Hurst,  1  Salk. 
40 


249;  Higgins  v.  Bretherton,  5  C.  & 
P.  2,  24  E.  C.  L.  188;  Skinner  v. 
Uphaw,  2  Ld.  Raym.  752. 

2.  Chicago,  etc.,  R.  iCo.  v.  North- 
western Union  Packet  Co.,  38  Iowa 
377,  9  Am.  &  Eng.  R.  Gas.  46,  note. 

3.  Wabash  R.  Co.  v.  Pearce,  192 
U.  S.  179,  24  S.  C.  231,  48  L.  Ed., 
revg.  8S  Mo.  App.  437;  Guesnard  v. 
Louisville,  etc.,  R.  Co.,  76  Ala.  453, 
23  Am.  &  Eng.  R.  Cas.  691. 

4.  Crommelin  v.  New  York,  etc., 
R.  Co.,  4  Keyes  (N.  Y.),  90,  1  Abb. 
App.  Dec.  (N.  Y.)  472,  10  Bosw.  (N. 
Y.)  47;  East  Tennessee,  etc.,  R.  Co. 
V.  Hunt,  15  Lea.  (Tenn.)  261.  As  to 
collector  holding  goods  for  freight 
charges  under  U.  S.  Statutes,  see 
Wyman  v.  Lancaster,  32  Fed.  720; 
Cleveland,  etc.,  R.  Co.  v.  MeClurg, 
119  U.  S.  454,  28  Am.  &  Eng.  R.  Cas. 
70. 

4a.  Wallace  v.  Baltimore  &  0.  R. 
Co.,  216  Pa.  311,  65  Atl.  665;  Niool- 
ette  Lumber  Co.  v.  People's  Coal  Co., 
213  Pa.  379,  62  Atl.  1060,  revg.  26 
Pa.  Super.  Ct.  575. 

4b.  Chicago,  etc.,  R.  Oo.  v.  Jenkins, 
103  111.  588. 
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a  carrier  may  have  a  lien  for  demurrage  charges,  even  without 
express  stipulation  therefor  in  the  contract  of  shipment.^  A  rail- 
road company  has  a  common  law  lien  on  freight  for  demurrage 
charged  it  for  delay  in  unloading.^*  A  common  carrier's  lien  for 
charges  of  transportation  includes  charges  which  it  may  have  ad- 
vanced to  a  preceding  carrier.^  A  carrier  may  pay  to  a  connecting 
carrier  charges  the  latter  has  paid,  and  retain  possession  of  the 
goods  for  its  reimbursement,  when  the  advance  charges  were  such 
as  were  incident  to  the  transportation  of  the  goods,  and  were 
necessary  to  be  paid  in  order  to  continue  them  in  transit.'    Where 


5.  Huntley  v.  Dows,  55  Barb.  (N. 
y.)  310;  Darlington  v.  Missouri  Pac. 
E.  Co.,  99  Mo.  Ap.p.  1,  72  S.  W.  123; 
Haygood  v.  1310  Tons  of  Coal,  21 
Fed.  &81;  Miller  v.  Mansfield,  113 
Mass.  260;  Miller  v.  Railroad  Co.,  88 
Ga.  563,  15  S.  E.  316,  18  L.  R.  A. 
323,  30  Am.  St.  Eep.  170;  Kentucky 
Wagon  Mfg.  Co.  v.  Ohio  &  M.  R.  Co., 
98  Ky.  152,  32  S.  W.  595,  36  L.  R.  A. 
850,  56  Am.  St.  Eep.  326;  Owen  v. 
Railway  Co.,  83  Mo.  464;  MeGee  v. 
Eailway  Co.,  71  Mo.  App.  314;  Rail- 
road Co.  V.  Adams  (Va.),  18  S.  E. 
675,  22  L.  R.  A.  530,  44  Am.  St.  Rep. 
916. 

Statutes. — ^N.  J.  statutes  give  car- 
riers a  lien  for  demurrage  charges. 
The  Mississippi  Code  giving  a  lien  for 
freight  and  storage  applies  to  demur- 
rage charges  for  delay  in  unloading. 
New  Orleans,  etc.,  R.  Oo.  v.  A.  H. 
George  &  Co.,  82  Miss.  710,  35  So. 
193.  A  railroad  company,  in  view  of 
the  duties  required  by  law  to  provide 
proper  service  to  shippers,  havdng  a 
right  to  demand  a  reasonable  feie  for 
oar  service  or  storage  charges  on  the 
car  load  of  freight  after  allowing  the 
consignee   a   reasonable   time   to   un- 


load it,  is  entitled  to  a  lien  on  the 
freight  for  such  charges.  Chicago, 
etc.,  Ry.  Co.  v.  Dorsey  Fuel  Co.,  112 
111.  App.  383;  Schumacher  v.  Chi- 
cago, etc.,  R.  Co.,  207  111.  199,  69  N. 
E.  835,  108  111.  App.  530. 

5a.  Pittsburgh,  etc.,  Ry.  v.  H.  L. 
Mooar  Lumber  Co.,  27  Ohio  Cir.  Ct. 
Eep.,  and  in  seeking  to  enforce  such 
lien,  the  company  need  not  aver  a  spe- 
cial contract  with  reference  thereto. 

6.  Thomas  v.  Frankfort  &  C.  R. 
Co.,  116  Ky.  879,  25  Ky.  L.  Rep.  1051, 
76  S.  W.  1093.  Where  the  contract- 
ing carrier  is  not  the  agent  of  the 
connecting  carrier,  the  latter  has  a 
lien  for  its  charges;  and  its  refusal 
to  deliver  the  goods  until  the  charges 
are  provided  for,  will  not  amount  to 
conversion.  Shewalter  v.  Missouri 
Pac.  Ry.  Co.,  84  Mo.  App.  589. 

7.  Pearce  v.  Wabash  R.  Co.,  89 
Mo.  App.  437.  But  where  goods  are 
sihipped  in  bond  from  a  foreign  port, 
and  a  customs  clearance  shows  th« 
entrance  was  to  be  made  at  the  port 
of  St.  Louis,  they  are  entitled  to  di- 
rect importation  to  such  port,  and 
on  being  diverted  from  their  course 
and  entered  at  the  port  of  St.  Paul  a 
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an  owner  clothed  a  third  person  with  apparent  authority  to  act 
for  him  in  securing  the  transportation  of  property,  the  carrier, 
transporting  the  property  pursuant  to  a  contract  with  the  third 
person,  may  look  to  the  owner  for  his  reasonable  charge,  and  hold 
a  lien  on  the  property  for  the  same.'*    Ordinarily  the  carrier's  lien 
is  limited  to  a  proper  compensation  for  the  services  rendered, 
which  is  the  charges  fixed  or  quoted  to  the  shipper  at  the  time  of 
shipment.'     But  a  quotation  of  charges  is  not  conclusive  on  the 
carrier  where  it  is  shown  to  have  been  the  result  of  accident  or 
mistake.'     Where  the  carrier  discovers  that  misrepresentations 
have  been  made  as  to  the  value  of  the  goods,  it  may  rescind  the 
contract  of  shipment ;  but  if  it  goes  on  and  performs,  it  can  demand 
no  more  than  the  contract  price.^"    The  lien  of  a  vessel  on  cargo 
covers  the  damages  accruing  from  the  failure  of  the  shipper  to 
furnish  the  amount  of  property  for  transportation  required  by 
the  contract  and  demurrage,  as  well  as  the  freight  due  on  the  goods 
actually  transported.^^    But  the  right  to  a  lien  for  demurrage  does 
not  attach  to  carriers  by  rail,  and  no  presumption  will  be  indulged 
against  a  shipper  that  he  consented  to  a  charge  of  demurrage, 
because  at  the  time  of  shipment  he  understood  that  the  published 
rules  of  the  company  provided  for  the  demurrage.^^     B,ailroad 
companies  cannot  create  in  their  favor  a  demurrage  lien  on  their 
freight  not  removed  from  a  car  within  a  certain  time,  by  simply 
publishing  to  the  public  their  intention  of  so  doing.'^^     One  agree- 

carrier  paying  th«  customs  duties  as-  24  Wend    (N.  Y.),  74,  35  Am.  Dec. 

sessed  at  St.  Paul,  has  no  lien  on  the  598.     See  also,  United  States  Express 

goods  for  reimbursement.     Id.  Co.   v.   Koerner    (Minn.),    68   N.   W. 

7a.  Hahl  v.  Laux,  42  Tex.  Civ.  App.  181;  Missouri,  etc.,  R.  Co.  v.  Trinity 

183,  93  S.  W.  1080.  County  Lumber  Co.,  1  Tex.  Civ.  App. 

8.  Louisville,  ebe.,   R.   Co.  v.   Wil-  553. 

son,  119  Ind.  352.  11.  Warehouse  &  B.  Supply  Co.  v. 

9.  Rowland  v.  New  York,  etc.,  R.      Galvin  (Wis.),  71  N.  W.  804. 

Co.,   61   Conn.   103,  29  Am.   St.  Rep.  12.  Cleveland,  etc.,  R.  Oo.  v.  Hol- 

175,  49  Am.  &  Eng.  R.  Cas.  61 ;   Sav-  den,  73  111.  App.  582. 
annah,  etc.,  R.  Co.  v.  Bundick,  94  Ga.  13.  Cleveland,  etc.,  R.  Co.  v.  Lamm, 

775.  73  lU.  App.  582. 

10.  Saratoga,  etc.,  R.  Co.  v.  Row, 
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ing  to  transfer  goods  from  one  place  to  another  is  not  entitled  to 
refuse  to  complete  his  contract  until  paid  for  his  services,  although 
he  had  a  lien  under  the  express  provisions  of  the  California  Civil 
Code.'"*  If  a  forwarding  carrier  undertakes  to  transport  mer- 
chandise and  delivers  it  to  a  carrier,  paying  the  freight  but  pro- 
viding for  reimbursement  by  a  draft  attached  to  the  bill  of  lading, 
it  has  a  lien  upon  the  property,  and,  if  the  railroad  company  de- 
livers without  payment  of  the  draft,  the  forwarding  company  may 
recover.-'^^''  The  modification  of  a  C.  O.  D.  shipment,  so  as  to 
read  "  without  C.  O.  D.,"  does  not  entitle  the  carrier  to  demand 
payment  of  the  express  charges  as  a  condition  to  restoring  the 
shipment  to  the  consignor. ^'°  A  carrier  has  no  lien  and  cannot 
withhold  delivery  for  refusal  to  pay  extra  charges  for  re-icing; 
its  sole  remedy  being  a  right  of  action  against  the  consignee."* 
Where  the  agent  of  an  initial  carries  in  an  interstate  shipment 
misapplied,  by  mistake,  the  published  rate  to  the  different  classes 
of  freight,  the  carrier  was  not  bound  thereby,  but  could  retain 
the  freight  until  the  proper  higher  rate  was  paid."® 

j 
i 

§  2.  Carrier's  lien  for  general  balance  due. 

The  carrier's  lien  exists  only  in  favor  of  charges  due  for  trans- 
portation of  the  particular  property  and  does  not  apply  to  charges 
discoimected  with  the  cost  of  transportation.  A  general  lien,  or 
lien  for  a  general  balance  due  to  the  carrier  by  the  owner  of  the 
goods,  can  only  exist  by  special  contract ;"  and  a  special  contract, 

13a.  Martland    v.    Bekins    Van    &  ISe.  Ohioago,  etc.,  Ry.  Co.  v.  Whed- 

Storage   Co.,    19    Cal.   App.   283,   125  bee,  —  Ark.  — ,  153  S.  W.  86. 

Pae.   759.  14.  Hartshorne    v.    Johnson,    7    N. 

13b.  Judson     Frengbt     Forwarding  J.  L.  108;   Pharr  v.  Ctollins,  35   La. 

Co.  V.  Delaware,  etc.,  R.  Co.,  163  111.  Ann.  «39,  48  Am.  Rep.  251;   Steam- 

Ap.p.  23.  boat  Virginia  v.  Kraft,   25  Mo.   76; 

13c.  Howatt  V.  Barrett,  137  N.  Y.  Rushforth  v.  Hadfield,  6  East,  519,  7 

Supp.  915,  7.8  Misc.  Rep.  156.  East,  324;   Somes  v.  British  Empire 

13d.  Soutihem  Express  Co.  v.  Pant  Shipping  Co.,  8  H.  L.  Cos.  338;  Phil- 
Fish  Co.,  —  Ga.  App.  — ,  78  6.  E.  lips  v.  Rodie,  15  East,  547;  Bairley 
197,  V.  Gladstone,  3  M.  &  S.  205. 
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or  stipulations  creating  a  general  lien,  will  be  strictly  construed, 
and  the  lien  cannot  be  claimed  unless  the  case  conies  clearly  within 
the  terms  of  the  stipulation.**  General  liens  in  behalf  of  carriers 
are  regarded  as  encroachments  upon  the  common  law  and  are  not 
favored  by  the  courts.**  The  specific  lien  is  implied,  but  while  the 
carrier  may  by  express  agreement  or  by  long  established  and  well 
known  usage  of  trade  in  particular  localities,  or  as  to  particular 
classes  of  carriers,  become  entitled  to  a  lien  for  general  balances," 
it  cannot  by  general  notice  acquire  such  right,**  except  where  the 
shipper's  assent  was  expressly  secured.**     And  where  expressly 


15.  Bacharach  v.  Chester  Freight 
Line,  133  Pa.  St.  414,  43  Am.  &  Eng. 
R.  Oaa.  362;  Pennsylvania  R.  Co.  v. 
American  Oil  Works,  136  Pa.  St. 
485,  13  Am.  St.  Rep.  885,  43  Am.  & 
Eng.  R.  Cas.  357. 

Under  the  terms  of  a  bill  of  lad- 
ing giving  a  lien  on  the  goods  for 
all  unpaid  freights,  the  carrier  was 
entitled  to  a  lien  on  the  cargo  in 
question  only  for  the  freight  due  on 
that  cargo,  and  not  for  a  general 
balance  on  previous  cargoes.  Atlas 
S.  S.  Co.  V.  Columbian  Land  'Co.,  103 
Fed.  358,  43  C.  C.  A.  398. 

16.  Rushforth  v.  Hadfield,  6  East, 
519,  7  East,  224,  2  Smith  634;  Mc- 
Farland  v.  Wheeler,  36  Wend.  (N. 
Y.)  467. 

17.  Whitehead  v.  Vaughan,  6  East. 
533;  Holdernesa  v.  Oollinson,  7  B.  & 
O.  212,  14  E.  C.  L.  30,  1  M.  &  R. 
55;  Butler  v.  Woolcott,  3  B.  &  P.  N. 
E.  64;  and  oases  cited  in  last  pre- 
ceding note. 

No  lien  exists,  in  favor  of  the  for- 
warding agent  upon  goods  forwarded 
by  him,  for  special  services  rendered 
by  request  of  the  owner  in  a  reap- 
praisal   hearing    before    the    cusitom 


house  authorities,  in  the  absence  of 
an  express  contract  between  the  par- 
ties that  such  lien  should  exist,  or  a 
contract  fairly  to  be  implied  from  the 
existence  of  a  general  custom  recog- 
nizing such  lien.  Xopliff  v.  Lake 
Shore,  etc.,  R.  Co.,  7  Ohio  N.  P.  397, 
3  Ohio  S.  &  C.  P.  Dec.  351. 

But  a  carrier  can  have  no  lien  as 
against  the  real  owner  for  a  general 
balance  due  from  the  consignee. 
Wright  V.  Snell,  5  B.  &  Old.  350,  7  E. 
C.  L.  137,  42  Am.  &  Eng.  R.  Cas.  365 ; 
Kirkman  v.  Shawcross,  6  T.  R.  14; 
McFarland  v.  Wheeler,  36  Wend.  (N. 
Y.)  467.  As  to  construction  of  con- 
tracts providing  for  general  lien,  see 
Westfield  v.  Great  Western  R.  Co., 
53  L.  J.  Q.  B.  Div.  276,  4  Ry.  &  C. 
T.  Cas.  16;  Wiltshire  Iron  Co.  v. 
Groat  Western  R.  Co.,  L.  R.  6  Q.  B. 
101;  Ex  parte  Great  Western  R.  Co., 
23  Oh.  Div.  470,  53  L.  J.  Ch.  734. 

18.  Wright  V.  Snell,  supra;  Kirk- 
man V.  Shawcross,  supra;  Oppen- 
heim  v.  Russell,  3  B.  &  P.  43. 

19.  Westfleld  v.  Great  Western  R. 
Co.,  supra;  Fitzpatrick  v.  Ousack,  12 
L.  C.  E.  306. 
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assented  to,  it  is  inferior  to  the  vendor's  right  of  stoppage  in 
transitvJ^ 


§  3.  What  carriers  are  entitled  to  lien. 

A  person  engaged  in  the  business  of  carrying  freight  by  wagons 
from  depots  to  other  places,  and  of  delivering  packages  for  all 
persons  who  choose  to  employ  him,  has  a  lien,  as  a  common  carrier, 
upon  the  goods  for  charges  for  hauling,  and  also  for  freight  charges 
advanced  to  a  railroad  company  for  the  consignee.^^  Where  goods 
come  by  the  hands  of  successive  carriers  to  the  depot  of  the  last  one 
in  the  place  where  the  consignee  lives,  the  carriage  ends.  If 
another  carrier  without  special  authority  from  the  consignee,  or 
authority  warranted  from  usage  known  to  and  acquiesced  in  by 
the  consignee,  takes  the  goods  from  the  depot  to  the  consignee's 
warehouse,  the  consignee  incurs  no  obligation  to  it,  and  it  has  no 
lien  for  its  charges  on  the  goods  so  hauled. ^^  Where  a  city  ordi- 
nance gave  a  cartman  a  lien  for  charges  of  goods  transported,  pro- 
vided he  should  convey  the  property  to  the  property  clerk  of  the 
police  department,  or  to  a  convenient  storage  warehouse,  to  be 
stored,  subject  to  all  charges  incurred,  and  give  a  notice,  with  a 
statement  of  particulars,  at  once,  to  the  bureau  of  licenses,  a  cart- 
man  was  not  entitled  to  a  lien  where  he  retained  the  property  in 
his  own  possession  and  sent  no  notice  as  required.^'  Where  barges 
are  detained  by  low  water,  and  their  cargoes  have  to  be  cared  for 

20.  See  Priority  Over  Other  Liens,  Where  a  public  cartman,  who  waa 
§  9,  post.  engaged  in  loading  cars  with  goods 

21.  Cayo  v.  Pool's  Assignee,  108  for  plaintiff,  agreed  to  load  a  trap 
Ky.  134,  94  Am.  St.  Rep.  348,  21  Ky.  which  had  been  driven  to  the  oar  by 
Law  Rep.  1600,  55  S.  W.  887,  49  L.  plaintiff,  he  could  have  no  lien  on  the 
R.  A.  251.  trap  because  of  the  lack  of  any  ser- 

22.  Kansas  City  Transfer  Co.  v.  vice  rendered  as  a  carrier  with  re- 
Keiswanger,  18  Mo.  App.  103.  spect  thereto.     And  he  was   not  en- 

23.  Taylor  v.  Smith,  87  App.  Div.  titled  to  a  lien  for  his  transporta- 
(N.  y.)  78,  84  N.  Y.  Supp.  13;  tion  charges,  given  by  an  ordinance. 
Browning  v.  Belford,  S3  App.  Div.  where  the  goods  were  injured  in 
(N.  Y.)   144,  82  N".  Y.  Supp.  489,  13  transit  to  an  amount  in  excess  of  the 

N.  Y.  Ann.  Cas.  154.  charges.     Id. 
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the  owner  of  the  barges  has  a  lien  for  his  charges,  whether  he  is 
regarded  as  a  carrier  or  as  a  warehouseman.^* 

§  4.  What  property  lien  applies  to. 

The  carrier  can  have  no  lien  excepting  for  services  rendered  as 
a  carrier,  and  in  that  case  it  can  have  a  lien  only  upon  the  articles 
with  respect  to  which  such  services  were  rendered.^'  Its  lien  can 
apply  only  to  property  in  its  possession  as  a  carrier,  or  in  a  capacity 
accessory  thereto,  and  not  to  property  delivered  to  it  in  an  inde- 
pendent capacity,  as,  for  example,  the  engine  of  a  customer  sent 
to  its  workshop  for  repairs.^'  Government  property  is  not  exempt 
from  a  common  carrier's  lien  for  freight;  and  in  a  replevin  suit 
instituted  by  the  United  St9,tes,  judgment  may  be  rendered  for 
the  defendant  on  the  ground  of  such  lien.^'  Although  a  lien  upon 
property  belonging  to  the  United  States  cannot  be  enforced  by  the 
courts  by  means  of  a  suit  against  the  government,  nor  by  a  pro- 
ceeding in  rem  when  possession  of  the  property  can  only  be  ob- 
tained by  taking  it  out  of  the  actual  possession  of  oiEcers  or  agents 
of  the  government ;  yet  it  may  exist,  and  may  be  enforced  whenever 

24.  Nicolette  Lumber  Co.  v.  Peo  been  held  that  a  carrier  is  not  en- 
ple's  Coal  Co.,  23  Pa.  Super.  Ct.  575,  titled  to  a  lien  thereunder  for  freight 
reversed  313  Pa.  379,  63  Atl.  1060,  3  charges  in  transporting  ore  belong- 
L.  R.  A.  (N.  S.)  327,  110  Am.  St.  ing  to  another  to  an  ore  mill  as  for 
Rep.  550,  and  in  the  absence  of  a  labor  for  the  carrying  on  of  the 
stipulation,  a  carrier  is  entitled  to  be  mill;  its  labor  being  incidenltal  to  the 
paid  what  the  particular  services  are  furnishing  of  the  material  rather 
worth,  to  secure  which  he  has  a  lien  than  to  the  carrying  on  of  the  mill 
on  the  property  bailed  while  in  his  after  the  material  was  received, 
possession.  Santa   Fe,   etc.,   Ry.    Co.   v.   Arizona 

25.  Taylor  v.  Smith,  87  App.  Div.  Smelting  Co.,  13  Ariz.  95,  108  Pac. 
(N.    Y.)     78,    84   N.     Y.     Supp.     13;  356. 

Booker  v.  Reilly,  85  App.  Div.  614,  82  26.  Kinnear  v.  Midland  R.  Co.,  19 

N.  Y.  Supp.  1008.  L.  T.  N.  S.  387.     See  .also  Harrison 

Under     the    Arizona    Code,    which  v.  Midland  R.  Co.,  68  L.  T.  368,  63 

gives   persons  who  labor  or   furnish  L.  J.  Q.  B.  235. 

material    for    the   carrying   on   of   a  27.  Union   Pac.   R.    Co.   v.   United, 

mill    a    lien    on    the    same    for    the  States,  8  Wy.  170. 
amount    due    them    therefor,    it    has 
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enforcement  does  not  disturb  the  possession  of  the  government.® 
To  justify  a  lien  upon  goods  for  their  freight,  the  relation  of 
debtor  and  creditor  must  exist  between  the  owner  of  goods  and  the 
carrier,  so  that  an  action  at  law  might  be  maintained  for  the  pay- 
ment of  the  debt  sought  to  be  enforced  by  the  lien.^'  A  common 
carrier,  who  innocently  receives  goods  from  a  wrongdoer,  without 
the  consent  of  the  owner  express  or  implied,  has  no  lien  upon 
them  for  their  carriage,  against  such  owner,  but  must  on  demand 
surrender  them  to  the  owner.^"  But  when  the  owner  has,  by  his. 
own  voluntary  acts,  clothed  the  sender  of  the  goods  with  apparent 


28.  The  Davis,  10  Wall.  (U.  S.)  15; 
The  Siren,  7  Wall.  (U.  S.  152; 
United  States  v.  Wilder,  3  Sumn.  (U. 
S.)   308.     But  see  Dnfoit  v.  Grorman, 

I  Minn.  301,  66  Am.  Dec.  543,  hold- 
ing that  a  carrier  can  have  no  lien 
on  property  of  the  United  States. 

29.  Fitch  V.  Newberry,  1  Doug. 
(Mich.)   1,  40  Am.  Dec.  33. 

30.  Van  Buskirk  v.  Purinton,  2 
Hall  (N.  Y.),  531;  Collman  v.  Col- 
lins, 3  Hall  (N.  Y.),  568;  Savannah, 
etc.,  Ey.  Co.  v.  Tolbert,  133  Ga.  378, 
51  S.  E.  401;  Pingree  v.  Detroit,  etc., 
E.  Co.,  66  Mich.  143,  33  N.  W.  398, 

II  Am.  St.  Eep.  479;  Gilson  v. 
Gwinn,  107  Mass.  126,  9  Am.  Eep. 
13;  Eobinson  v.  BaJker,  5  Cush. 
(Mass.)  137,  51  Am.  Dec.  54;  Stev- 
ens V.  Boston,  etc.,  E.  Corp.,  8  Gray 
(Mass.),  262,  and  has  no  lien  even 
for  freight  charges  which  it  has  paid 
to  a  previous  carrier,  by  whom  the 
own«r  had  directed  them  to  be  car- 
ried; Vaughn  v.  Providence,  etc.,  R. 
Co.,  13  E.  I.  57S,  9  Am.  &  Eng.  E. 
Cas.  41 ;  Clark  v.  Lowell,  etc.,  R.  Co., 
9  Gray  (Mass.),  231,  goods  received 
from  wharfinger  who  had  no  author- 
ity to  forward  them;  Hayes  v. 
Campbell,  63  Cal.  143,  goods  received 


from  agent  who  had  no  authority  to 
ship  ithem;  Ames  v.  Palmer,  42  Me. 
197,  66  Am.  Dec.  272;  Pearsons  v. 
Tineker,  38  Me.  384.  In  the  case  of 
Saltus  V.  Everett,  30  Wend.  (N.  Y.) 
275,  it  is  said:  "The  universal  and 
fundamental  principle  of  our  law  of 
personal  property  is,  that  no  man  can 
be  divested  of  his  property  without 
his  consent,  and  consequently  that 
even  the  honest  purchaser  under  a 
defective  title  cannot  hold  against 
the  true  proprietor.  There  is  no 
case  to  be  found,  or  any  reason  or 
analogy  anywhere  suggested  in  the 
books,  which  would  go  to  show  that 
the  real  owner  was  concluded  by  a 
bill  of  lading  not  given  by  himself 
but  by  some  third  person,  erron- 
eously or  fraudulently.  If  the  owner 
loses  his  property,  or  is  robbed  of  it, 
or  it  is  sold  or  pledged  without  his 
consent,  by  one  wiho  has  only  a  tem- 
porary right  to  its  use,  by  hiring  or 
otherwise,  or  a  qualified  possession  of 
it  for  a  specific  purpose,  as  for  trans- 
portation or  work  to  be  done  upon 
it,  the  owner  can  follow  and  reclaim 
it  in  the  possession  of  any  person, 
however  innocent." 
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authority  to  act  for  In'Tn  or  with  apparent  authority  over  the  goods, 
and  thus  enabled  him  to  defraud  the  carrier,  then  the  carrier  has 
a  right  to  look  to  the  owner  for  its  reasonable  charges  and  to  hold 
a  lien  on  the  goods  for  the  charges.^^  Where  plaintiff  claimed  that 
he  surrendered  a  bill  of  lading  of  certain  goods  to  an  alleged  pur- 
chaser for  the  purpose  of  allowing  them  to  be  unloaded  to  prevent 
demurrage  charges,  and  the  goods  were  shipped  by  such  purchaser 
over  the  line  of  the  defendant  company,  which  paid  freight  charges 
on  connecting  lines,  and  performed  the  service  of  hauling  them, 
without  knowledge  of  any  fraud  in  the  purchaser's  possession,  the 
contention  that  the  defendant  was  not  entitled  to  a  lien  for  such 
freight  charges  on  account  of  the  alleged  fraud  was  without  merit.'^ 

§  5.  When  lien  attaches. 

In  reference  to  carriers  by  water  the  rule  in  New  York  and  in 
England  is  that  the  lien  of  the  carrier  attaches  as  soon  as  the  goods 
are  placed  on  board  the  ship.  The  freighter  who  removes  goods 
once  shipped  with  a  bill  of  lading  deKvered  can  only  reclaim  them 
upon  payment  of  freight,  necessary  expense  of  unloading,  and 
indemnifying  the  party  for  any  difference  between  the  value  of  the 
goods  at  the  port  of  lading  and  what  the  master  or  ship  owner  may 
be  obliged  to  pay  at  the  port  of  destination  under  such  bill  of 
lading.^  A  person  who  has  shipped  goods  on  a  general  ship  is 
not  entitled  to  demand  them  back  without  payment  of  the  freight, 
and  this  is  the  rule,  although  the  freight  is  not  yet  earned  or  due.'* 
Some  cases  hold  that  the  lien  does  not  attach  until  the  voyage  com- 
mences, which  is  upon  breaking  ground  for  the  voyage,  and  the 
freight  is  due.^    The  rule  maintained  in  other  cases  is  that  the  lien 

31.  Vaughan  v.  ProTidence,  etc.,  R.  Ry.  Co.,  125  Mich.  201,  7  Detroit  Leg. 
Co.,  13  R.  I.  578,  citing  Mallory  v.      X.  503,  84  N.  W.  55. 

Burrett,  1  E.  D.  Sm.    (N.  Y.)    234;  33.  Bartlett    v.    Carnley,    6    Duer 

York  Co.  V.  Illinois  C^nt.  R.  Co.,   3  (N.  Y.),  194. 

Wall.    (U.   S.)    107;    Yorke   v.   Gre-  34.  Tindall  v.  Taylor,  4  El.  &  Bl. 

naugh,  2  Ld.  Raym.  S67.  219,  82  E.  C.  L.  219. 

32.  Hoffman    v.    Lake    Shore,    etc.,  35.  Baily     v.      Damon,      3      Gray 

(Mass.),  92. 
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does  not  attach  until  the  goods  have  been  delivered  at  the  owner's 
or  a  public  wharf  .^^ 

§  6.  Delivery  of  goods  and  payment  of  freight. 

Freight  for  the  carriage  of  goods  by  water,  unless  there  is  a 
different  stipulation  between  the  parties,  is  only  demandable  where 
the  goods  are  ready  for  delivery  to  the  proper  person,  and  when  the 
consignee  has  had  an  opportunity  to  examine  the  goods,  to  see  if 
the  obligations  of  the  bill  of  lading  have  been  fulfilled  by  the  ship- 
owners. If  the  shipment  is  large,  or,  from  the  master's  storage  of 
it,  it  cannot  be  landed  in  a  day,  if  he  lands  a  part  of  it,  his  lien 
upon  the  whole  gives  him  a  right  to  ask  security  for  the  entire 
freight ;  but  he  cannot  demand  payment  of  the  entire  freight  before 
the  consignee  has  had  an  opportunity  to  examine  the  goods.  The 
ship  is  not  bound  to  land  an  entire  shipment  in  a  day;  and  if 
landed  on  different  days,  and  the  shipper,  being  notified  thereof, 
does  not  receive  the  goods,  and  has  made  no  arrangements  to  secure 
payment  of  the  freight,  they  may  be  stored  for  safe  keeping  at  the 
consignee's  expense  and  risk,  in  the  shipowner's  name,  to  pre- 
serve his  lien  on  the  freight."  The  master  has  a  lien  on  all  the 
goods  in  the  same  bill  of  lading  for  the  entire  freight,  and  by  part 
delivery  he  does  not  waive  his  lien  on  the  remainder  of  the  goods 
for  the  unpaid  balance  of  freight,  and  an  offer  to  give  security 
does  not  effect  the  lien.^ 

§  7.  Lien  of  carrier  where  consignee  fails  or  refuses  to  receive. 

Where  the  owner  or  consignee  of  the  goods  is  in  default  in 
not  receiving  or  refusing  to  receive  the  goods  at  their  destination, 
the  carrier  may  store  them  in  its  own  warehouse  and  have  an 
additional  lien  for  its  storage  charges,  or  store  them  in  a  ware- 
house belonging  to  another,  subject  to  its  lien  for  freight.     The 

36.  The    Eddy,    5    Wall.    (U.    S.)  37.  Brittan  v.   Barnaby,   31  How. 

481;  McCullongh  v.  Hellweg,  65  Md.       (U.  S.)  527. 

269  J  Johnston  v.  Davis,  60  Mioh.  56.  38.  Frothingham  v.  Jenkins,  1  Cal. 

42. 
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possession  essential  to  the  lien  of  the  carrier  for  its  freight  charges 
need  not  always  be  direct  and  actual  possession  of  the  carrier ;  that 
of  its  agent  or  servant,  or  the  keeper  of  a  warehouse  acting  under 
its  authority,  is  also  its  own,  for  this  purpose.^'  It  is  not  material 
that  a  railroad  allows  goods  to  remain  stored  in  cars,  instead  of 
putting  them  in  a  storehouse.  The  responsibility  of  the  company 
for  their  custody  is  the  same  as  if  they  had  been  stored,  and  they 
have  the  right  to  retain  them  until  their  charges  are  paid.^*  Where 
a  carrier  has  a  lawful  lien  on  goods  for  storage,  though  it  may 
have  delivered  part  of  them  without  insisting  on  the  lien,  never- 
theless it  has  a  right  to  retain  the  residue  for  the  amount  due  on 
the  whole,  and  the  same  will  not  be  defeated  by  the  fact  that  the 
amount  claimed  may  be  too  large,  unless  the  owner  or  party  de- 
siring the  possession  of  the  goods  makes  a  tender  of  the  amount 
due.*^  So,  where  goods  to  be  shipped  are  in  loaded  cars,  which 
are  delivered  at  the  carrier's  depot,  and,  on  the  shipper's  refusal 
on  demand  to  pay  the  proper  freight  charges,  the  goods  are  left 
in  the  custody  of  the  carrier,  it  has  a  lien  on  the  goods  for  proper 
storage  charges,  whether  they  are  left  in  the  cars  or  removed  to 
the  warehouse.*^ 

§  8.  Lien  of  the  last  of  connecting  carriers. 

Where  there  is  a  continuous  shipment  by  several  connecting 

89.  Western    Trans-p.    Co.    v.    Bar-  not   unloaded   within   48   tours,   the 

ber,  56  N.  Y.  544;   Fisk  v.  Newton,  railroad  company   was   also  entitled 

1  Den.  (N.  Y.)  47,  43  Am.  Dec.  649;  to    a   lien   on   the    freight   for    such 

Brittan  v.  Barnaby,  31  How.  (U.  S.)  rental   charges  on  failure  to  unload 

527;  The  Eddy,  5  Wall.  (U.  S.)  481;  within  a  reasonable  time.     Id. 
Alden   v.    Carver,    13    Iowa,    253,   81  41.  See  note  40. 

Am.   Dee.   430;    Rankin  v.  Memphis,  42.  Dixon  v.  Central  of  Ga.  R.  Co., 

etc.,    Packet    Co.,    9    Heisk.    (Tenn.)  110  Ga.  173,  35  S.  E.  369:     Where 

569,  24  Am.  Rep.  339.  several   loaded  cars  are  delivered  to 

40.  Schumacher  v.  Ciioago,  etc.,  R.  a  carrier,  on  which  the  shipper  re- 
Co.,  108  111.  App.  520,  judg.  aifd.  207  fuses  to  pay  the  proper  freight 
111.  199,  69  N.  E.  825.  Where  a  oon-  charges  on  demand,  such  carrier  may 
signee  of  car  loads  of  coke  was  noti-  retain  possession  of  the  goods  in  all 
fied  on  their  arrival  that  a  charge  of  them  until  its  charges  are  paid, 
for  rental  would  be  made  if  they  were  Id. 
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carriers,  the  last  of  the  carriers  has  a  lien  on  the  goods  for  all 
freight  and  other  charges  paid  by  it  to  each  successive  previous 
carrier  in  pursuance  of  the  regular  course  of  business  between  con- 
necting carriers.*^  The  last  connecting  carrier  also  has  a  lien  for 
advances  made  for  charges  of  a  previous  carrier  under  an  inde- 
pendent contract,  although  its  bill  of  lading  is  for  carriage  and 
delivery  upon  payment  of  freight  and  charges  and  it  has  failed  to 
perform  its  own  contract.  Having  advanced  these  charges  it  be- 
comes subrogated  to  the  rights  of  the  antecedent  carrier.^*  The 
fact  that  the  goods  were  damaged  before  reaching  the  line  of  the 


43.  Ark, — Loewenberg  v.  Arkan- 
sas, etc.,  R.  Co.,  56  Ark.  439. 

Colo. — Prince  v.  Denver,  etc.,  R. 
Co.,  13  Colo.  402,  37  Am.  &  Eng.  R. 
Cas.  626. 

Ga. — Georgia  R.,  etc.,  Co.  v.  Mur- 
rah,  85  Ga.  343,  45  Am.  &  Eng.  R. 
Cas.  334. 

Ind. — Evansville,  etc.,  R.  Co.  v. 
Marsh,  57  Ind.  505,  18  Am.  Ry.  Rep. 
483. 

Mass. — Crossan  v.  New  York,  etc., 
R.  Co.,  149  Mass.  198,  14  Am.  St. 
Rep.  408,  40  Am.  &  Eng.  R.  Cas.  136; 
Potts  V.  New  York,  etc.,  R.  Co.,  131 
Mass.  455,  3  Am.  &  Eng.  R.  Cas.  424, 
41  Am.  Eep.  347;  Briggs  v.  Boston, 
etc.,  R.  Co.,  6  Allen  (Mass.),  346,  83 
Am.  Dec.  636;  Adams  v.  0'Connx)r, 
100  Mass.  515,  1  Am.  Rep.  137,  but 
there  is  no  lien  where  payment  was 
made  in  bad  faith. 

Mo. — Evans  v.  Chicago  &  A.  R.  Co., 
76  Mo.  App.  473,  1  Mo.  App.  Repr. 
551;  Armstrong  v.  Chicago,  etc.,  R. 
Co.,  62  Mo.  App.  639:  Moore  T. 
Henry,  18  Mo.  App.  35;  Wells  v. 
Thomas,  37  Mo.  17,  72  Am.  Deo  228 ; 
Steamboat  Virginia  v.  Kraft,  25  Mo. 
76. 


Ohio. — ^Bowman  v.  Hilton,  11  Ohio, 
303. 

Pa. — Union  Express  Co.  v.  Shoop, 
85  Pa.  St.  335,  and  it  has  a  right  to 
retain  the  goods  in  its  possession  a 
reasonable  time  to  ascertain  whether 
the  freight  of  previous  carriers  has 
been  paid. 

B.  I. — Vaugban  v.  Providence,  ertc., 
R.  Co.,  13  R.  I.  578,  9  Am.  &  Eng.  R. 
Oas.  41. 

Term. — White  v.  Vann,  6  Humph. 
(Tenn.)   70,  41  Am.  Dec.  294. 

Wis. — ^Schneider  v.  Evans,  25  Wis. 
341,  3  Am.  Rep.  56,  9  Am.  L.  Reg. 
N.  S.  536. 

Con.— Hayward  v.  Grand  Trunk  E. 
Co.,  33  U.  C.  Q.  B.  393;  Trottier  v. 
Red  River  Transp.  Co.,  T.  Wood 
(Manitoba),  355. 

Where  the  initial  carrier  received 
from  a  wrongful  holder  the  goods 
transported,  the  last  carrier  has  no 
better  standing  than  the  first  car- 
rier and  has  no  lien.  Stevens  v.  Bos- 
ton, etc.,  R.  Corp.,  8  Gray  (Mass.), 
363. 

44.  Western  Transp.  Oo.  v.  Hoyt, 
69  N.  Y.  230,  35  Am.  Rep.  175.  See 
also  Nordemeyer  v.  Loesoher,  1  Hilt. 
(N.  Y.)  499. 
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last  carrier  will  not  affect  its  right  to  such  lien,  nor  can  the  lien  be 
defeated  by  the  consignee  setting  up  a  counterclaim  for  such  dam- 
ages against  the  charges  demanded.*^  The  lien  of  the  last  carrier 
is  not  affected  by  the  fact  that  it  received  and  transported  the  goods 
through  a  mistake,  or  some  error  or  wrongdoing  on  the  part  of 
one  of  the  previous  carriers,  where  it  has  itself  been  free  from 
wrong  and  acted  in  good  faith.  For  example,  where  the  goods  are; 
sent  to  a  wrong  destination  by  error  of  a  previous  carrier  ;*^  where 
the  initial  carrier  secured  the  contract  for  shipment  by  fraudulent 
representations;^'  or  where  the  initial  carrier  by  mistake  ships 
the  goods  over  a  different  line  than  was  designated  by  the  ship- 
per,** or  where  the  goods  have  been  forwarded  over  the  wrong  line 
and  to  the  wrong  place.*^^  But  if  the  carrier  wrongly  receiving 
the  goods  knew  of  the  directions  as  to  their  shipment  by  a  different 
line  when  it  wrongfully  received  them,*'  or  it  was  a  party  to  an 
improper  agreement  with  the  connecting  line  by  which  the  ship- 
per's routing  directions  were  violated,^"  it  would  have  no  right  to 

45.  Thomas  v.  Frankfort,  etc.,  R.  655,  27  Am.  &  Eng.  R.  Gas.  39;  For- 
Cc,  116  Ky.  879,  25  Ky.  L.  Rep.  1051,  dyce  v.  Johnson,  56  Ark.  430;  Pat- 
76  S.  W.  1093;  Guesnard  v.  Louis-  ten  v.  Union  Pac.  R.  Co.,  29  Fed. 
ville,  etc.,  R.  Co.,  76  Ala.  453;  St.  590;  Snow  v.  Indiana,  etc.,  R.  Co., 
Louis,  etc.,  R.  Co.  v.  Lear,  54  Ark.  109  Ind.  432,  23  Am.  &  Eng.  R.  Gas. 
399,  55  Am.  &  Eng.  R.  Cas.  414;  Bis-  77;  Hand  v.  Baynes,  4  Whart.  (Pa.) 
sell  V.  Price,  16  111.  408;  Bowman  v.  204,  33  Am.  Dec.  54;  Sager  v.  Ports- 
Hilton,  11  Ohio  303.  mouth,  etc.,  R.   Co.,   31  Me.  228,   50 

46.  Vaughan  t.  Providence,  etc.,  Am.  Dec.  659;  Johnson  v.  New  York 
R.  Co.,  13  R.  I.  578,  9  Am.  &  Eng.  R.  Cent.  R.  Co.,  33  N.  Y.  610,  88  Am. 
Oas.  41;  Briggs  v.  Boston,  etc.,  R.  Dec.  416;  Ingalls  v.  Brooks,  1  Edm. 
Co.,    6   Allen    (Mass.)    245,   S3    Am.  Sel.  Cas.   (N.  Y.)    104. 

Dec.   626;   Whitney  v.  Eeekford,  105  48a.  Andrus     v.     Columbia,     etc., 

Mass.    267;     Knight    v.    Providence,  Steamboat  Co.,  47  Wash.  333,  92  Pac. 

etc.,   R.   Co.,   13   R.  I.,   572,   43   Am.  128. 

Rep.  46,  9  Am.    Eng.  R.  Cas.  90.  49.  See  cases  cited  note  48. 

47.  Walker  v.  Cassaway,  4  La.  50.  Denver,  etc.,  R.  Co.  v.  Hill,  13 
Ann.  19,  50  Am.  Dec.  551.  Colo.  35,  40  Am.  &  Eng.  R.  Oas.  145; 

48.  Price  v.  Denver,  etc.,  R.  Co.,  Andrews  v.  Dieterich,  14  Wend.  (N. 
13  Colo.  402,  37  Am.  &  Eng.  R.  Oas.  Y.)  31;  The  Schooner  Anne,  1  Mason 
626;   Bird  v.  Georgia  R.  Co.,  72  Ga.  (U.   S.)    512;    Fitch  v.   Newberrv,    1 
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charge  freight  and  would  have  no  lien  for  such  charges,  as  its 
transportation  of  the  goods  would  be  voluntary.  A  carrier  receiv- 
ing goods  from  another  carrier  with  notice  that  the  freight  charges 
have  heen  paid  in  advance  for  through  shipment  by  the  shipper 
can  have  no  lien  on  the  goods  for  its  share  of  freight  charges.^^ 
But  it  is  entitled  to  a  lien  for  unpaid  freight  charges  although  the 
agent  of  the  other  carrier  had  given  the  shipper  a  receipt  errone- 
ously endorsed  "  Freight  charges  paid  through.'"^  And  where  the 
carrier  receives  notice  that  the  shipper  has  attempted  to  prepay 
the  freight  for  the  entire  transportation,  but  has  not  paid  it  in  full 
at  the  regular  rates,^  or,  the  bill  of  lading  contains  a  stipulation 
that  the  total  cost  of  transportation  shall  not  exceed  a  certain  sum, 
and  it  has  no  knowledge  of  such  an  agreement,"  the  carrier  has  a 
lien  for  the  balance  of  the  freight.  It  is  held  in  some  cases  that  the 
second  carrier  is  not  bound  by  the  unauthorized  acts  of  the  initial 
carrier;  that  the  initial  carrier  acts,  in  ordinary  cases,  as  the 
agent  of  the  shipper  for  forwarding  the  goods  beyond  its  line,  and 
not  as  agent  of  the  subsequent  carriers.'^  Other  authorities,  how- 
ever, hold  that  the  initial  line  is  the  agent  of  the  subsequent  car- 
riers and  not  of  the  shipper,  and  that  its  acts  bind  the  subsequent 
carriers,  whether  actually  authorized  by  them  or  not.°°    A  railroad 

Doug.    (Mich.)    1,   40   Am.   Dec.   33;  Oas.  418.     See  also  Fordyce  v.  John- 
Bird  y.  Georgia  K.  Co.,  72  Ga.  655,  son,  56  Ark.  430. 
27  Am.  &  Eng.  R.  Gas.  39.  55.  Mallory    v.    Burrett,    1    E.    D. 

51.  Marsh  v.  Union  Pac.  R.  Co.,  3  Sm.  (N.  Y.)  234;  Moses  v.  Fort 
McCrary  (U.  S.)  236,  9  Fed.  873,  6  Townsend  S.  R.  Co.,  supra;  Briggs  v. 
Am.  &  Eng.  E.  Oas.  359;  American  Boston,  etc.,  R.  Co.,  supra;  Bird  v. 
Nat.  Bank  v.  Georgia  R.  Co.,  96  Ga.  Georgia  R.  Co.,  supra;  Wells  v. 
665.  Tliomas,  27  Mo.  17,  72  Am.  Dec.  228 ; 

52.  Wolf  V.  Hough,  22  Kan.  659,  Sumner  v.  Southern  R.  Assoc.,  7 
40  Am.  &  Eng.  R.  Oas.  139.  Baxt.   (Tenn.)   346,  32  Am.  Rep.  565, 

53.  Crossan  v.  New  York,  etc.,  R.  9  Am.  &  Eng.  R.  Oas.  18. 

Co.,  149  Mass.  196,  14  Am.  St.  Rep.  56.  Jones   v.   Boston,  etc.,   R.   Co., 

408,  21  N.  E.  367,  6  R.  R.  &  Corp.  63  Me.  188;    Schneider  v.  Evians,  35 

L.  J.  27.  Wis.  241,  9  Am.  L.  Reg.  N.  S.  541, 

54.  Moses  v.  Fort  Townsend  S.  R.  note- 
Co.,  5  Wash.  595,  55  Am.  &  Eng.  K. 
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company  receiving  goods  from  a  connecting  line  has  a  lien  for  the 
freight  charges,  but  only  to  the  extent  of  the  contract  price  as  set 
forth  in  the  bill  of  lading ;  and,  if  it  claims  a  lien  for  a  larger  sum, 
it  does  so  at  its  own  peril.^**    Where  a  shipment  over  the  lines  of 
several  carriers  is  not  made  under  a  through  bill  of  lading,  and 
the  different  carriers  concerned  in  the  shipment  are  not  shown  to 
constitute  a  connecting  line  by  virtue  of  any  traffic  arrangement 
or  association,  the  final  carrier  may  pay  ^apparently  propeirty  trans- 
portation charges  demanded  by  a  previous  carrier,  or  hold  the 
property  according  to  any  lawful  directions  given  for  the  enforce- 
ment of  a  lien  for  such  charges,  unless  it  has  notice  or  knowledge 
that  in  the  particular  instance  the  charge  is  unlawful;  and,  while 
it  must  act  in  good  faith  towards  the  consignee,  it  is  not  bound 
to  investigate  at  its  own  trouble  and  expense  the  merits  of  an  ap- 
parently just  claim  preferred  by  a  preceding  carrier.'*"    The  right 
of  a  final  carrier  to  hold  goods  for  freight  is  not  affected  by  the 
fact  that  the  settlement  of  the  proportionate  freight  charges  due 
to  the  connecting  carriers  was  made  at  stated  intervals,  instead  of 
being  paid  at  the  junctional  point  by  the  receiving  line  to  the  de- 
livering line.^^° 

§  9.  Priority  over  other  liens. 

The  carrier's  lien  for  freight  charges  is  superior  to  and  has 
priority  over  the  claims  of  general  creditors,  where  the  goods  trans- 
ported were  received  by  it  from  the  rightful  owner,  and  neither 
creditors  not  the  sheriff  can  acquire,  through  attachment  or  other 
process,  any  better  right  to  the  property  than  the  shipper  or  con- 
signee has.     The  common  carrier  has  a  special  interest  in  and 

5Ga.  Beaaley  v.  Baltimore  &  P.  R.  The  final  carrier  may  pay  to  pre- 

Co.,  37  App.  D.  C.  595.  ceding  carriers  tlie  freight  on  a  ship- 

56b.  Berry  Coal  &  Coke  Co.  v.  Chi-  ment,  and  hold  the  goods  for  reim- 

cago,  ^tc.,  Ry.  Co.,  116  Mo.  App.  314,  buraement,      notwithstanding      their 

93  S.  W.  714.  carriage    over    lines    diflerent    from 

56c.  Seaboard     Air     Line     Ry.     v.  those    contracted    for,    without    the 

Southern  Flour  &  Grain  Co.,  138  Ga.  knowledge  of  the  final  carrier.  Id, 
604.  75  S.  E.  654. 
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lien  on  property  attached,  for  freight  due  for  its  transportation, 
to  its  full  value,  and  neither  the  shipper,  consignee,  or  sheriff  has 
any  right  to  seize  the  goods  without  furnishing  indemnity.  If 
the  property  is  seized  without  furnishing  indemnity,  the  carrier 
may  recover  the  full  value  of  the  goods  in  an  action  for  unlawful 
taking."  The  lien  of  the  carrier  for  charges  for  carriage  of  the 
specific  articles  is  prior  to  the  rights  of  the  vendor,  and  the  carrier 
may  insist  upon  retaining  possession  imtil  those  charges  are  paid. 
And  an  officer  holding  process  against  the  vendee  may  lawfully 
advance  these  charges  to  the  carrier,  on  taking  possession  of  the 
goods,  and  having  so  advanced  them  is  substituted  to  all  the  car- 
rier's rights  of  possession  as  security  therefor.^  The  lien  of  a 
carrier  and  warehouseman  for  the  keeping  of  property  after  a 
completion  of  the  transportation  thereof  is  superior  to  that  of  a 
pledgee  who  procured  the  property  to  be  transported  and  stored 
it.^'  But  the  lien  of  the  carrier  is  inferior  to  that  of  warehouse- 
man to  whom  the  carrier  has  delivered  the  goods  for  storage  after 
the  transportation  has  ended.™  The  carrier's  lien  for  freight 
charges  on  goods  being  transported,  between  the  consignment  and 
the  stoppage,  is  superior  to  and  may  be  asserted  as  against  the 
consignor's  right  of  stoppage  in  transitu.^^  But  the  right  of  stop- 
page in  transitu  is  not  affected  by  a  clause  in  the  bill  of  lading 
which  provides  that  the  carrier  may  retain  the  goods  for  any 
charges  due  from  the  consignee  for  other  goods.  The  right  of  the 
carrier  to  extend  its  lien  by  contract  to  the  general  balance  due 

57.  Oampbell  v.  Conner,  70  N.  Y.  60.  Powers  v.  Sixty  Tons  of  Mar- 
424;  Newhall  v.  Vargas,  15  Me.  314,      ble,  21  La.  Ann.  402. 

33  Am.  Dec.  617;   Santa  Fe  Pac.  K.  61.  Potts    v.    New    York,    etc.,    R. 

Co.  V.  Bossut,  10  N.  M.  322,  62  Pae.  Co.,  131  Mass.  455,  3  Am.  &  Eng.  R. 

977.  Oas.  424,  41  Am.  Rep.  247;   Hays  v. 

58.  Rucker  v.  Donovan,  13  Kan.  Monille,  14  Pa.  St.  48;  Pennsylvania 
251,  19  Am.  Rep.  84.  Steel  Co.  v.  Georgia  R.,  etc.,  Co.,  94 

59.  Cooley  v.  Minnesota  Transfer  Ga.  636;  Rucker  v.  Donovan,  13  Kan. 
Co.,  '53  Minn.  327,  39  Am.  St.  Kiep.  151,  19  Am.  Rep.  84;  Crass  v.  Mem- 
609,  55  Am.  &  Eng.  K.  Oas.  616.  phia,  etc.,  R.  Co.,  96  Ala.  447,  55  Am. 

&  Eng.  R.  Oas.  659. 
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from  the  owner  of  the  goods  consigned  to  him,  if  conceded,  cannot 
apply  to  goods  which  do  not  become  his  because  retaken  by  the 
consignor  under  the  right  of  stoppage  in  transitu^  and  a  lien  under 
such  a  stipulation  is  subordinate  to  the  right  of  stoppage  in 
transitu.^^  In  ordinary  cases  of  the  hypothecation  of  a  cargo,  the 
lien  for  freight  takes  precedence.'^ 

§  10.  How  lien  is  lost,  satisfied,  or  discharged. 

The  lien  of  a  carrier,  whether  by  land  or  water,  is  lost  by  an 
unqualified  or  unconditional  delivery  of  the  goods  to  the  owner 
or  consignee  or  to  any  other  person  not  the  agent  or  servant  of  the 
carrier  or  under  its  control,  without  regard  to  the  question  of  in- 
tent, where  there  is  no  fraud.  Where  the  carrier  voluntarily  parts 
wi^  the  possession  it  loses  its  lien."    As  to  what  amounts  to  a 


62.  Pennsylvania  R.  Co.  v.  Ameri- 
can Oil  Works,  126  Pa.  St.  485,  24 
W.  N.  C.  88,  17  Atl.  671,  12  Am.  St. 
Rep.  885,  42  Am.  &  Eng.  R.  Cas.  357; 
Farrell  v.  Richmond,  etc.,  R.  Co.,  102 
N.  C.  390,  37  Am.  &  Eng.  R.  Gas. 
704;  Oppenheim  v.  Russell,  3  B.  &  P. 
42;  Jackson  v.  Nicol,  7  Seott  577; 
Morley  v.  Hay,  3  M.  &  R.  696; 
Lieuckhart  v.  Cooper,  3  Ring.  N.  Cas. 
99,  32  E.  C.  L.  55. 

63.  Gracie  v.  Palmer,  8  Wheat. 
(U.  S.)  605.  See  also  Faith  v.  East 
India  Co.,  4  B.  &  Aid.  630,  6  E.  C.  L. 
630;  Howard  v.  Maeondray,  7  Gray 
(Mass.)   516. 

64.  N.  T. — Geneva,  etc.,  R.  Co.  v. 
Sage,  35  Hun  (N.  Y.),  95;  Bigelow 
V.  Heaton,  4  Den.  (N.  Y.)  496;  Mc- 
Farland  v.  Wheeler,  26  Wend.  (N. 
Y.)  467;  Van  Bokkelin  v.  IngersoU, 
5  Wend.    (N.  Y.)    315. 

U.  S. — Egan  v.  A  Cargo  of  Spruce 

Lath,    43    Fed.    480;    The    Eddy,    5 

Wall.    (U.  S.)    481;   Four  Thousand, 

etc.,  Bags  of  Linseed,  1  Black.      (U. 

41 


S.),  108,  the  lien  depends  upon  the 
possession  of  the  goods  and  arises 
from  the  right  to  retain  them  until 
the  amount  of  the  lien  is  paid;  Du- 
pont  de  Nemours  v.  Vance,  19  How. 
(U.  S.)  171;  Cutler  v.  Rae,  7  How. 
(U.    S.)    729. 

Gal. — Wingard  v.  Banning,  39  Cal. 
543;  Frothingham  v.  Jenkins,  1  Oal. 
42,  52  Am.  Dec.  286. 

Iowa. — Reineman  v.  Covington, 
etc.,  R.  Co.,  51  Iowa,  338. 

Minn. — Shea  v.  Minneapolis,  etc., 
R.  Co.,  63  Minn.  228. 

N.  C— Norfolk  Southern  R.  Co.  v. 
Barnes,  104  N.  C.  35,  the  carrier's 
losing  possession  of  the  goods  through 
its  own  negligence  is  equivalent  to  a 
voluntary  delivery  by  it,  so  far  as 
the  rights  of  innocent  third  parties 
are  concerned. 

Vt. — Bailey  v.  Quint,  23   Vt.   474. 

Eng. — Forth  v.  Simpson,  13  Q.  B. 
680,  66  E.  C.  L.  680;  Lambert  v. 
Robinson,  1  Esp.  N.  P.  119 ;  Skinner 
V.  Upshaw,  2  Ld.  Raym.  752. 
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•delivery  sufficient  to  constitute  a  waiver  of  lien  under  certain  cir- 
cumstances, it  has  been  held  that  the  delivery  must  be  made  with 
such  intent,  or  it  must  be  made  under  such  circumstances  that  the 
law  will  presume  the  intent  to  have  existed;  and  nothing  must 
remain  to  be  done  by  the  carrier  in  order  to  fully  perform  its 
contract.*^  Delivery  of  a  portion  of  the  goods  on  which  the  carrier 
has  a  lien  for  freight  does  not  discharge  the  lien  for  the  entire 
freight  charges  on  the  portion  not  delivered.  It  does  not  discharge 
the  lien  jpro  tanto.^^    The  lien  is  not  discharged  where  delivery  of 


65.  New  York  Cent.,  etc.,  R.  Co.  v, 
Davis,  86  Hun  (N.  Y.),  86,  34  N.  Y. 
Supp.  206,  judg.  aff'd  158  N.  Y.  674, 
52  N.  E.  1125.  Where  it  appeared  thaA 
carloads  of  eoal  on  which  the  lien 
was  claimed  were,  on  reaching  their 
destination,  iplaced  on  spur  tracks 
which  were  on  the  consignee's  prem- 
ises and  for  which  he  had  furnished 
the  ties,  while  the  railroad  com- 
pany built  the  tracks  and  furnished 
the  iron.  The  spur  tracks  were  oper- 
ated exclusively  by  the  railroad  com- 
pany, and  part  of  its  charge  was  for 
placing  the  eoal  on  the  spur  track. 
Before  the  consignee  could  handle  the 
coal  it  was  necessary  to  remove 
the  cars  from  the  spur  track,  and 
move  them  along  the  main  track, 
thence  along  a  branch  track  on  the 
consignee's  premises  to  his  docks, 
and  this  was  done  by  an  engine  and 
crew  of  the  railroad  company,  which 
its  superintendent  furnished  on  re- 
quest. It  was  held  that  placing  the 
cars  on  the  spur  tracks  was  not  a 
delivery  of  the  coal,  so  as  to  deprive 
the  railroad  company  of  its  lien  for 
freight.     Id. 

Unloaaing  and  placing  merchan- 
dise on  a  wharf  does  not  indicate  any 


intention  of  parting  with  the  posses- 
sion of  it  before  the  payment  of 
freight.  Boggs  v.  Martin,  13  B. 
Mon.  (Ky.)  239.  See  also  151  Tons 
of  Coal,  4  Blatohf.   (U.  S.)    368. 

The  placing  by  a  carrier  of  a  car 
on  the  team  track,  to  be  unloaded  by 
the  consignee,  is  not  such  an  abso- 
lute delivery  to  him  of  the  lumber 
therein  as  to  cut  oflF  any  future  right 
of  lien  thereon  of  the  carrier  for 
demurrage  charges  because  of  the 
consignee  not  unloading  in  the  time 
limit  therefor.  Southern  Ry.  Co.  v. 
Lockwood  Mfg.  Co.,  142  Ala.  322,  37 
So.  667,  68  L.  R.  A.  227,  110  Am.  St. 
Rep.  32. 

66.  y.  r.— New  York  Cent.,  etc. 
R.  Co.  V.  Davis,  supra. 

U.  S. — Brittan  v.  Bamaby,  21 
How.  (U.  S.)  527;  Cuff  v.  95  Tons 
of  Ooal,  46  Fed'.  670,  nor  where  spe- 
cial delivery  is  made  of  the  remain- 
der subject  to  the  lien. 

Conn. — Fox  v.  Holt,  36  Conn.  558; 
Pinney  v.  Wells,  10  Cbnn.  104. 

III. — Schumacher  v.  Chicago  &  N. 
W.  E.  Co.,  108  111.  App.  520,  judg. 
aff'd  207  111.  199,  69  N.  E.  825. 

Iowa. — Chicago,  etc.,  R.  Co.  v. 
Northwestern  Union  Fackeit  Co.,  3* 
Iowa.  377. 
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the  goods  is  secured  by  fraud  on  the  part  of  the  person  receiving 
the  goods,  and,  in  such  a  case,  the  carrier  may  replevin  the  goods.*' 
Where  freight  charges  are  due  from  the  consignor  to  a  carrier,  the 
carrier's  lien  for  the  charges  is  terminated  by  its  delivery  of  the 
goods  to  the  consignee  as  the  agent  of  the  consignor,  though  the 
consignee  promised  to  retain  the  goods  until  the  charges  were  paid ; 
and,  if  the  consignee  be  regarded  as  the  agent  of  the  carrier,  the 
lien  for  the  charges  was  terminated  on.their  payment  to  the  con- 
signee, though  by  reason  of  its  insolvency  the  amount  was  never 
received  by  the  carrier.^  The  lien  of  the  carrier  is  released  by  the 
delivery  of  goods  to  the  consignee,  although  they  were  consigned 
to  him  subject  to  the  order  of  another,*'  And  if  a  lien  for  freight 
is  waived  under  a  mistaken  belief  as  to  the  solvency  of  the  con- 
signee, such  fact  does  not  entitle  the  carrier  to  relief  in  equity.™ 


Ky. — Boggg  r.  Martin,  13  B.  Mon. 
(Ky.)   239. 

Mass. — Fotts  v.  New  York,  etc.,  R. 
Oo.,  131  Mass.  455,  41  Am.  Rep. 
347,  3  Am.  4  Eng.  R.  Caa.  434;  New 
Haven,  etc.,  R.  Co.  v.  Oampbell,  138 
Mass.  104,  35  Am.  Rep.  360;  Ware 
River  R.  Co.  v.  Vibbard,  114  Mass. 
447;  Lane  v.  Old  Colony,  etc.,  R.  Co., 
U  Gray  (Mass.)  143.  See  New 
York,  etc.,  R.  Oo.  v.  Sanders,  134 
Mass.  53,  16  Am.  &  Eng.  R.  Cas.  280, 
where  a  purchaser  appropriated  the 
remainder  of  goods  after  notice  of 
lien. 

Po.— Fuller  v.  Bradley,  25  Pa.  St. 
120;  Philadelphia,  etc.,  R.  Co.  v. 
Dows,  15  Phila.  (Pa.)  101;  Stein- 
man  V.  Wilkins,  7  W.  &  S.  (Pa.)  466, 
42  Am.  Dec.  254. 

Wis. — Jeffris  v.  Fitohburg  R.  Co., 
93  Wis.  250. 

Eng. — Alsager  v.  St.  Katherine's 
Dock  Co.,  14  M.  &  N.  794;  Foster  v. 
Oolby,  3.  H.  4  N.  705. 


Where  the  goods  of  different  shippers 
are  covered  by  the  same  bill  of  lading, 
the  carrier  has  no  right  to  hold  the 
goods  of  one  shipper  for  charges 
upon  the  goods  of  the  other.  Hale  v. 
Barrett,  36  HI.  195. 

67.  Bigelow  v.  Heaton,  4  Den.  (N. 
y.)  496,  6  Hill  (N.  Y.)  43;  Ash  v. 
Putnam,  1  Hill  (N.  Y.)  303;  Hays  v. 
Riddle,  1  Sandf.  (N.  Y.)  248;  One 
Hundred,  etc.,  Tons  of  Coal,  4  Blatchf. 

(U.  S.)  366,  18  How.  (U.  S.)  25; 
Wallace  v.  Woodgate,  Ry.  &  N.  193, 
31  E.  C.  L.  414;  Bristol  v.  Wilsmore, 
1  B.  &  S.  514,  8  E.  C.  L.  218. 

68.  Lembeck  v.  Jarvis  Terminal 
Cold  Storage  Co.,  69  N.  J.  Eq.  781, 
63  Atl.  357,  aflf'g  68  N.  J  Eq.  492, 
59  Atl.  360. 

69.  Lake  Shore,  etc.,  R.  Oo.  v. 
Ellsey,  85  Pa.  St.  283,  18  Am.  Ry. 
Rep.   413. 

70.  Sears  v.  Wills,  4  Allen  (Mass.) 
213,  1  Black  (U.  8.)  108. 
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Where  the  consignee  fails  or  refuses  to  receive  the  goods,  or  to  pay 
freight  charges,  and  the  goods  are  deposited  by  the  carrier  in  its 
■warehouse  or  that  of  another,  not  the  consignee's  agent,  whether 
so  deposited  by  agreement  with  the  consignee  or  not,  or  whether 
deposited  in  the  name  of  the  carrier  or  that  of  the  owner  subject 
to  its  lien,  the  lien  is  not  lost,  but  is  retained  and  may  be  enforced 
with  the  lien  of  the  warehouseman  added."  If  a  common  carrier, 
in  order  to  sue  out  a  writ  of  attachment  against  property  on  which 
he  has  a  lien,  makes  affidavit,  as  required  by  statute,  that  his  debt 
"  is  not  secured  by  any  lien,"  he  thereby  abandons  his  lien,  and 
cannot  afterwards  assert  it.'^  The  carrier  or  warehouseman  also 
loses  its  lien  by  the  acceptance  of  the  consignee's  note  for  the 
amount  of  the  charges  and  cannot  revive  it  by  again  getting  pos- 
session of  the  goods.'^  A  tender  of  the  amount  of  the  charges 
justly  due  discharges  the  liens.'*  Tender  to  a  carrier  of  the  correct 
charge  for  a  shipment,  based  upon  its  true  weight,  which  the  car- 
rier has  ascertained,  operates  to  discharge  its  lien,  and  thereafter 
its  possession  of  the  goods  is  wrongful.'**'  The  lien  of  a  railroad 
for  freight  on  goods  shipped  ceased  when  the  company  attempted 
to  assign  said  lien  to  one  who  seized  the  goods  for  the  debt  of  a 
stranger,  and,  therefore,  the  assigned  lien  was  no  defense  to  an 

71.  Western  Transp.  Co.  v.  Barber,  disc,  5  Wall.  (U.  S.)  545;  The  Kim- 
56  N.  Y.  544;  Compton  v.  Shaw,  1  ball,  3  Wall.  (U.  S.)  37,  holding  that 
Hun  (N.  Y.)  441;  Hall  v.  Dimond,  a  note  given  for  freight  charges  and 
63  N.  H.  565;  The  Eddy,  5  Wall.  (U.  falling  due  before  the  arrival  of  the 
S.)  481;  Brittan  v.  Barnaby,  21  How.  goods,  and  protested  and  unpaid,  is 
(U.  S.)   537;   Gregg  v.  Illinois  Cent.  no  waiver  of  the  lien. 

■R.  Co.,  147  111.  550,  61  Am.  &  Eng.  74.  Tiffany  v.  St.  John,  65  N.  Y. 

R.    Cas.     316;     Costello    v.     372,700  314,    22    Am.    R«p.    612;    Burton   v. 

Laths,   etc.,  44   Fed.   105,   4,885  Bags  Ringroae,  63  Hun   (N.  Y.)   163,  17  N. 

of   Ldnseed,    1    Black    (U.   S.)     108;  Y.  Supp.  665;  Moynahan  v.  Moore,  9 

Hayward  v.  Grand  Trunk  R.  Co.,  33  Mich.  9,   77  Am.  Bee.  468;    Martin- 

U.  C.  Q.  B.  392;  Somes  v.  British  Em.  dale  v.  Smith,  1  Q.  B.  389,  41  E.  C. 

pire  Shipping  Co.,  8  H.  L.  Cas.  338.  L.  592;  Weeks  v.  Goode,  6  C.  B.  N. 

72.  Wingard   v.   Banning,    39    Oal.  S.  367,  95  E.  C.  L.  367. 

643.  74a.  Brown    v.    Philadelphia,   etc., 

73.  Hale  v.  Barrett,  26  111.  196,  79      R.  Co.,  36  App.  D.  C.  221. 
Am.  Dec.  367.    See  the  Bird  of  Para- 
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action  for  conversion  by  the  consignor  against  the  attaching  cred- 
itor.'^  The  rule  that  the  carrier  loses  his  lien  by  parting  with  pos- 
session of  the  goods  does  not  apply  where  the  person  with  whom 
the  contract  was  made  makes  an  assignment  for  the  benefit  of  his 
creditors  according  to  their  respective  interests,  and  the  lien  of 
the  carrier  attaches  to  the  money  collected  by  the  assignee  on  the 
assignor's  contract,  in  performance  of  which  the  assignee  delivered 
the  goods  to  another.'"  Where  a  carrier  did  not  deliver  the  goods 
transported,  but  the  owner  took  them  from  the  carrier  without  the 
consent  of  the  latter,  the  carrier's  lien  was  not  lost.'"^  The  lien  of 
a  vessel  upon  cargo  for  demurrage  is  not  lost  by  the  mere  unload- 
ing of  the  cargo,  unless  there  are  circumstances  to  show  an  aband- 
onment of  the  lien, — as,  where  other  security  is  taken,  or  the  cargo 
when  delivered  is  so  mixed  with  other  goods  as  to  be  incapable 
of  separation  and  identification.'^  A  railroad  company  does  not 
waive  prepayment  of  freight  charges  before  delivery  of  the  cars 
by  responding  "  all  right "  to  a  statement  by  the  consignee  that 
he  would  give  a  disposal  order  for  the  cars  and  would  send  the 
amount  of  the  freight  whenever  he  got  the  expense  notices  and 
knew  the  amount.''*  The  carrier's  lien  is  lost  where  the  goods 
have  been  wilfully  diverted  from  the  route  designated  by  the 
carrier,  through  the  fault  of  the  carrier  claiming  the  lien."  The 
detention  of  the  goods  by  the  carrier  on  a  different  and  inconsistent 
ground  from  that  of  its  lien  for  charges  will  operate  as  a  waiver 
of  the  lien;*"  as,  for  example,  where  the  refusal  to  deliver  the 

75.  Eosencranz    v.    Swofford    Bros.       S.  App.   181,   84  Fed.  495,   38  C.  O. 
Dry  Goods   Co.,   175  Mo.   518,   75  S.      A.  466. 

W.  445,  97  Am.  St.  Eep.  609.  78.  McEachran    v.     Grand    Trunk 

76.  Cayo   v.   Poole's   Assignee,   108       R.  Co.,  115  Mich.  318,  4  Detroit  Leg. 
Ky.  124,  21  Ky.  Law  Rep.  1600,  94       N.  879,  73  N.  W.  231. 

Am.  St.  Eep.  348,  55  S.  W.  887,  49  79.  Denver,  etc.,  E.  Co.  v.  Hill,  13 

L.  R.  A.  251.  Colo.  35,  40  Am.  &  Eng.  R.  Oas.  145. 

76a.  Hahl    v.    Laux,  42    Tex.    Civ.  80.  Tiffany  v.  St.  John,  65  N.  Y. 

App.  182,  93  S.  W.  1080.  314;    Louisville,  etc.,   R.   Co.  v.  Mo- 

77.  A  Cargo  of  Hard  Coal,  55  U.  Quire,  79  Ala.  395;  Leigh  v.  Mobile, 

etc.,  R.  Co.,  58  Ala.  165. 
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goods  is  upon  the  ground  that  they  are  not  in  its  possession  at  the 
place  where  demand  is  made.*^     Where  a  carrier  becomes  liable 
to  a  consignee  of  goods  for  damages  in  transit,  and  such  damages 
exceed  the  freight  bill,  the  lien  of  the  carrier  is  extinguished."* 
Where  a  carrier  receives  goods  for  interstate  shipment  under  the 
Interstate  Commerce  Act  Feb.  i,  1887,  §  6,  as  amended  by  Act 
March   6,    1889,   providing   that   the  prescribed   rates   shall   be 
charged  on  the  basis  of  the  marked  capacity  of  the  car,  and  its 
agent  by  mistake  quotes  and  fixes  a  rate  for  a  car  of  80,000  pounds 
capacity,  based  on  the  shipments'  actual  weight  of  40,000  pounds, 
the  carrier's  lien  is  for  the  amount  fixed  by  the  published  rates, 
and  can  be  discharged  and  the  consignee  becomes  entitled  to  the 
goods  only  by  payment  or  tender  of  such  amount ;  since  otherwise, 
a  discrimination  in  favor  of  the  shipper  would  result,  and  this  is 
so  whether  the  mistaken  rate  is  fixed  in  the  bill  of  lading,  or 
whether  it  was  by  parol  agreement  on  a  mistaken  quotation  of  the 
rates  made  by  the  agent  at  the  point  of  shipment ;  and  whether  the 
shipper  was  ignorant  of  the  actual  published  rate  is  immaterial.^^* 
A  person  agreeing  to  transfer  furniture  and  household  goods  and 
deliver  them  in  a  dwelling  house  does  not,  by  placing  them  in  the 
house,  surrender  his  possession  so  as  to  destroy  his  lien,  where, 
upon  such  delivery,  the  owner  refuses  to  pay  for  his  services,  but 
may  remove  the  goods,  and,  if  prevented,  bring  an  action  in  claim 
and  delivery.*^*^     A  carrier  engaged  in  interstate  commerce  does 
not  waive  its  lien  for  demurrage  on  shipments  left  in  cars  after  the 
free  time  for  unloading  has  expired  by  permitting  a  carrier  to 
remove  a  portion  of  the  shipment."'* 

81.  Adams  Express  Co.  v.  Harris,  81b.  St.    Louis,    etc.,    Ry.    Oo.    v. 

120  Ind.  73,  16  Am.  St.  Rep.  315,  40  Wolf,  100  Ark.  23,  139  S.  W.  536. 

Am.  &  Eng.  R.   Cas.  153.     See  also  81c.  Martland    v.    Bekins    Van    & 

Mafchis  V.  Thomas,  101  Ind.  119 ;  Vin-  Storage   Co.,   19   Cal.   App.   383,   135 

ton  V.  Baldwin,  95  Ind.  433.  Pac.  759. 

81a.  Missouti  Pac.  Ry.  Co.  v.  Peru-  81d.  Gault   Lumber   Co.   v.   Atchi- 

Van  Zandt  Implement  Co.,   73  Kan.  son,  etc.,  Ry.  Co.,  —  Okl.  — ,  130  Pac. 

395,  87  Pac.  80,  6  L.  R.  A.    (N.  S.)  291. 
1058. 
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§  11.  Lien  waived  by  express  agreement  or  stipulation  inconsist- 
ent with  it. 
The  right  to  retain  goods  for  freight  grows  out  of  the  usage  of 
trade,  and  is  waived  hy  a  special  agreement  inconsistent  with  it, 
such  as  an  agreement  fi^iTig  the  time  and  manner  of  the  payment 
of  the  freight  charges  whereby  a  delivery  of  the  goods  is  to  precede 
the  payment  or  security  of  payment  of  freight  charges  or  the  time 
when  they  become  due  and  payable ;  or  by  stipulations  inconsistent 
with  the  exercise  of  such  a  lien,  or  where  it  can  be  fairly  inferred, 
from  the  language  of  the  instrument,  that  the  carrier  did  not  in- 
tend to  rely  upon  its  lien  but  to  trust  to  the  personal  responsibility 
of  the  owner  or  consignee  of  the  goods.^  But  a  waiver  of  the  lien 
is  not  to  be  readily  presumed ;  it  must  be  satisfactorily  shown  that 
the  lien  has  been  relinquished  by  stipulations  so  inconsistent  with 
the  existence  of  the  lien  as  to  fairly  and  clearly  establish  a  waiver.** 
A  written  contract  for  transportation  of  freight  does  not  waive  a 
lien  on  goods  for  charges  unless  it  contains  provisions  inconsistent 
with  the  assertion  of  such  lien,  or  unless  an  intent  to  waive  is 
clearly  shown.*^ 

82.  Chandler  v.  Belden,   18  Johns.      Howard     v.     Maoondray,      7      Gray 
(N.  Y.)    159,  9  Am.  Dec  193;  Ray-       (Maes.)    516;   The  Kimball,  3  Wall. 

mend  V.  Tyson,  17  How.   (U.  S.)   53;  (U.  S.)   37;  Drinkwater  v.  The  Brig 

The  Schooner  Volunteer,  1  Snmn.  (U.  Spartaji,  1  Ware  (U.  S.)  149;  Proth- 

S.)   551;  Certain  Logs  ot  iSaiutgaaj,  ingham  v.  Jenkins,  1  Gal.  42,  52  Am. 

2    Snmn.    (TJ.    S.)    589;    Kuggles   r.  Dec     286:     Paige     v.     Hnbhard,     1 

Buckner,   1  Paine    (U.  S.)    363;   The  Sprague   (U.  S.)   338.    See  also  cases 

Bird  of   Paradise,    5   Wall.    (U.   S.)  cited  in  last  preceding  note. 

545 ;   Chase  v.  Westmore,  5  M.  &  S.  83a.  Atchison,  etc,  Ey.  Co.  v.  Hins- 

180;    CrawBhay  v.  Homfray,  4  B.  ft  sell,  76  Kan.  74,  90  Pac.  800. 

Aid.   50,   6   E.   C.   L.   385;    Lncas   v.  A  waiver  of  a  lien  on  freight  for 

Nockells,   4   Bing.    729,   15   E.   C.   L.  charges  is  not  shown  by  a  recital  in 

132;   Cowell  v.  Simpson,  16  Ves.  Jr.  the    contract    of    shipment    that    all 

275;  Saville  v.  Campion,  2  B.  &  Aid.  prior    agreements    concerning    facili- 

503 ;  Campion  v.  Colvin,  3  Bing.  N.  ties  for  such  shi{mieiits  are  merged  in 

Cas.  17,  32  E.  C.  L.   19;   Alsager  v.  the  written  contract,  and  that  such 

St.  Katharine's  Dock  Co.,  14  M.  ft  W.  contract   contains   all   the   pr«»Tisions 

794.  relatuig  to  the  transportation  of  such 

83.  Pinney  t.  Wells,  10  Conn.  104;  goods.     Id. 
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§  12.  How  lien  is  enforced. 

The  carrier  has  no  right  at  common  law  and  in  the  absence  of 
statutory  authority  to  enforce  its  lien  by  a  sale  of  the  goods  except 
pursuant  to  a  judicial  order  or  legal  process,  to  be  obtained  in  a 
proceeding  in  equity.  It  can  only  detain  them  until  payment  of 
the  sum  for  which  they  are  chargeable."  And  if  the  carrier  sells 
the  goods  he  is  liable  to  the  owner  for  the  value  of  the  goods  less 
the  amount  of  charges  due  under  the  lien.'^  And  the  purchaser, 
though  bona  fide,  is  liable  for  their  value  to  the  owner.**  The 
carrier's  lien  may  be  enforced  in  an  action  at  law  against  the  owner 
or  consignee,  in  which  action  an  attachment  or  execution  may 
issue.*'  In  most  of  the  States  there  are  statutes  which  provide 
specially  for  the  enforcement  of  the  lien  by  a  sale  of  the  property 
after  a  specified  time,  if  the  freight  is  not  paid.  These  statutes 
provide  the  method  of  procedure  necessary  which,  like  other  statu- 
tory remedies,  must  be  strictly  pursued.**    But  statutory  remedies 


84.  Saltus  V.  Everett,  20  Wend. 
(N.  Y.)  267,  32  Am.  Dec.  541;  Ev- 
erett V.  Saltus,  15  Wend.  (N.  Y.) 
474;  Chandler  v.  Belden,  18  Johns. 
(N.  Y.)  157,  9  Am.  Dec.  193;  Fox  v. 
McGregor,  11  Barb.  (N.  Y.)  41;  2 
Kent's  Com.  642. 

U.  8. — Arthur  v.  Schooner  Oassius, 
2  Story   (U.  S.)   97. 

III. — Indianapolis,  etc.,  R.  Co.  v. 
Hcrndon,  81  111.  143. 

He. — Sullivan  v.  Park,  33  Me.  438; 
Hunt  V.  Haskell,  24  Me.  339,-  41  Am. 
Dec.  387. 

Mass. — Briggs  v.  Boston,  etc.,  E. 
Co.,  6  Allen  (Mass.)  252;  Doane  v. 
Russell,  3  Gray  (Mass.)  382. 

Pa. — Lacky  v.  McDermott,  8  S.  & 
R.    (Pa.)    500. 

Tenn. — Rankin  v.  Memphis,  etc., 
Packet  Co.,  9  Heisk.  (Tenn.)  564,  24 
Am.  Rep.  339. 

Eng. — Jones  v.  Pearl,  1  Stra.  556; 


Lickbarrow  v.  Mason,   6  East.  21. 

85.  Briggs  v.  Boston,  etc.,  R.  Co., 
6  Allen  (Mass.)  253,  83  Am.  Dec. 
626;  Graeie  v.  Palmer,  8  Wheat.  (U. 
S.)  605;  Binns  v.  Pigot,  9  C.  &  P. 
208,  38  E.  C.  L.  82.  See  also  Stev- 
ens V.  Sayward,  3  Gray  (Mass.)   108. 

86.  Everett  v.  Saltus,  15  Wend. 
(N.  Y.)   474. 

87.  Gait  V.  Archer,  7  Gratt.  (Va.) 
307. 

88.  See  N.  Y.  Railroad  Law  and 
statutes  of  other  states.  The  sale  of 
freight  within  less  than  the  time  pro- 
vided by  statute  is  a  conversion  of 
the  goods.  Central,  etc.,  R.  Co.  v. 
Chicago  Portrait  Co.,  122  Ga.  11,  49 
S.  E.  727,  106  Am.  St.  Rep.  87.  A 
sale  without  notice  as  provided  by 
statute  is  illegal  and  renders  the  car- 
rier liable  for  conversion.  Gulf,  eftc. 
R.  Co.  v.  North  Texas  Grain  Co.,  32 
Tex.  Civ.  App.  93,  74  S.  W.  537. 
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at  law  do  not  take  away  any  previously  existing  equitable  remedy, 
in  the  absence  of  an  express  provision  to  that  effect.^'  The  carrier 
can  only  sell  the  goods  upon  unquestionable  proof  that  the  con- 
signee cannot  be  found,  and  that  they  are  perishable.  In  the 
absence  of  a  controlling  necessity  to  sell  the  goods,  the  carrier  can 
only  enforce  his  lien  by  due  process  of  law;  meanwhile  carefully 
storing  them.^  Under  the  'New  York  statute  perishable  freight  or 
baggage  may  be  sold  without  notice,  as  soon  as  it  can  be,  upon 
the  best  terms  that  can  be  obtained.'^  In  some  of  the  other  States 
at  least  twenty-four  hours'  notice  is  required.'^  In  an  action  by 
a  carrier  for  freight,  defendant  may  counterclaim  or  recoup  dam- 
ages for  a  breach  of  his  contract,'^  but  cannot  set  off  against  the 
carrier's  charges  the  amount  of  damages  siistained  by  the  goods 
from  an  act  of  God,**  and  the  last  of  connecting  carriers  cannot 
set  off  damages  for  an  injury  occurring  on  a  previous  line.'^  The 
consignee  is  entitled  to  a  reasonable  time  after  tender  of  goods  and 
demand  of  payment  of  charges  in  which  to  pay  charges,**  and 

89.  Craas  v.  Memphis,  etc.,  R.  Oo.,  Pa. — Leech  v.  Baldwin,  5  Watts 
96  Ala.  447,  55  Am.  &  Eng.  R.  Gas.  (Pa.)  446;  Bertram  v.  MeKee,  1 
659.  Watts      (Pa.)      39;     Humphreys     v. 

90.  Rankin  v.  Memphis,  etc..  Pack-  Reed,  6  Whart.  (Pa.)   435. 

et  Co.,  9  Heisk.   (Tenn.)  564,  24  Am.  S.  C. — Ewart  v.  Kerr,  Rice  L.   (S. 

Rep.    339;    Arthur   v.   The   Schooner  C.)   203. 

Oassius,  2  Story  (U.  S.)   97.  Bawaii. — 'La    Motte    v.    Angel,    1 

91.  N.  y.  Bailroad  Law,  chap.  565  Hawaiian,  237. 

Laws  1890,  see.  46.  Eng. — I)akin  v.  Oxley,  15  C.  B.  N. 

92.  Martin  v.  McLaugihlin,  9  Colo.  S.  646,  109  E.  C  L.  646,  10  Jur.  Jf. 
153.     See  statutes  of  other  states.  S.  655,  12  W.  R.  557;  Sheels  v.  Da- 

93.  2?.    T.— Gleadell    v.    Thomson,  vies,  6  Taunt.  65. 

56  N.  Y.  194.  94.  Lee  v.  Salter,  Hill.  &  D.  Supp. 

V.  8. — Willard  v.  Dorr,   3   Mason  (N.  Y.)   163;  Newhall  v.  Vargas,  15 

(U.    S.)     171;    Snow    v.    Carruth,    1  Me.   314,  33  Am.  Dec.   617;    Gait  v. 

Spra^e    (U.   S.)    324.  Archer,  7  Gratt.   (Va.)   207. 

III. — Edwards  v.  Todd,  2  111.  462.  95.  Bowman    t.    Hilton,    11    Ohio, 

Ky. — ^Boggs  V.  Martin,  13  B.  Mon.  303. 

(Ky.)    239.  96.  Great      Western      R.      Co.      v. 

Me.— mil  V.  Leadbetter,  43  M.  572,  Crouch,  3  H.  &  N.  183,  4  Jur.  N.  S. 
66  Am.  Dec.  305.                                      ti  *57, 
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demand  of  charges  due  and  neglect  or  refusal  to  pay  are  conditions 
precedent  to  the  right  to  bring  action  or  to  exercise  the  statutory 
right  to  sell."  If  the  consignee  is  ready  and  willing  to  pay  the 
freight  due,  on  having  the  goods  delivered  to  him,  and  the  carrier 
refuses  to  deliver  them  unless  he  will  pay  more  than  is  due,  the 
consignee  may  maintain  detinue  for  the  goods,  or  trover  for  their 
conversion,  without  making  a  formal  tender  or  paying  the  money 
into  court.'^  Where  the  carrier  insist?  upon  the  payment  of  more 
freight  than  it  is  entitled  to,  or  refuses  to  allow  proper  deductions 
for  damages  or  other  cause,  the  consignee  may  bring  replevin  to 
recover  possession  of  the  goods,  upon  tendering  the  proper  amount 
due.''  Under  the  Texas  statute  a  carrier  does  not  have  to  sell 
unclaimed  goods  for  freight  charges  at  the  place  of  destination.-' 
Where  a  consignee  of  certain  corn,  on  receiving  notice  of  its  ar- 
rival, refused  to  accept  the  same,  unless  the  carrier  would  agree 
to  allow  him  damages  for  an  alleged  shortage,  and  the  carrier 
agreed  to  allow  the  shortage,  but  insisted  on  collecting  demurrage 
during  the  negotiations  over  the  matter,  which  the  consignee  re- 
fused to  pay,  whereupon  the  carrier  sold  the  corn,  and  after  paying 
all  charges  due  it  had  an  overplus  in  its  hands  arising  from  the 
proceeds  of  the  sale,  the  consignee,  in  an  action  against  the  carrier 
for  alleged  conversion,  was  entitled  to  judgment  for  such  overplus, 

97.  Central  E.,  etc.,  Co.  v.  Sawyer,  R.  Co.  v.  Noe,  77  111.  513;  Dyer  v. 
78  Ga.  784;  Field  v.  Newport,  etc.,  R.  Grand  Trunk  R.  Co.,  43  Vt.  441,  1 
Co.,  3  H.  &  N.  409,  27  L.  J.  Excli.  Am.  Rep.  350;  I/ane  v.  Chadwick,  146 
396.  Mass.  68,  32  Am.  &  Eng.  R.  Gas.  548, 

98.  Long  V.  Mobile,  etc.,  R.  Co.,  but  replevin  cannot  be  maintained 
51  Ala.  512.  See  also  Adams  v.  where  the  carrier  is  instructed  to  de- 
Clark,  9  Cush.  (Mass.)  215,  57  Am.  liver  only  upon  the  paymemt  of  an 
Dec.  41;  laham  v.  Greenham,  Handy  itemized  bill,  which  the  consignee  re- 
(Ohio)    357;   Adams   Express  Co.  v.  fuses  to  pay. 

Harris,  120  Ind.  73,  16  Am.  St.  Rep.  1.  Slayden-Kirksey  Woolen  Mill  v. 

315,   40   Am.   &   Eng.    R.    Cas.    153;  Houston  &  T.  C.  R.  Co.,  —  Tex.  Civ. 

Bird  V.  Georgia  R.  Co.,  72  Ga.  655,  App.   — ,   132   S.   W.   77;    Gulf,   etc., 

27  Am.  &  Eng.  R.  Cas.  39.  Ry.  Co.  v.  Patten  Mfg.  Co.,  —  Tex. 

99.  Fitch    v.    Newberry,    1    Dougl.  Civ  App.  — ,  151  S.  VV.  1158. 
(Mich.)  1,  40  Am.  Dec.  33;  Ohio,  et»., 
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though  the  carrier  was  entitled  to  the  charges  and  demurrage 
claimed.'  Where  a  consignee  cannot  be  located,  the  carrier  cannot 
lawfully,  pending  an  adjustment  of  its  claims  and  without  afford- 
ing the  consignor  an  opportunity  to  pay  all  just  demands  against 
him,  dispose  of  the  shipment  at  public  auction  for  the  purpose  of 
enforcing  collection  of  freight  and  storage  charges,  and  to  do  so 
is  a  conversion  of  the  property,  notwithstanding  the  sale  was 
brought  about  by  officials  of  the  carrier,  who  were  misinformed  as 
to  the  condition  of  affairs.'  Where  an  owner  of  a  coal  mine  sells 
coal  to  a  customer  and  loads  it  on  cars  at  the  mine,  and  it  appears 
that  under  his  contract  and  the  custom  of  the  trade  the  title  to 
the  coal  immediately  passes  to  the  purchaser,  the  seller  cannot, 
after  the  purchaser  has  refused  to  receive  the  coal,  and  after  the 
railroad  company  with  the  consent  of  the  purchaser  has  sold  it  for 
demurrage  and  charges  for  a  sum  less  than  the  charges,  claim  to 
recover  the  contract  price  of  the  coal  from  the  railroad  company, 
because  the  latter  failed  to  notify  him  of  the  refusal  of  the  pur- 
chaser to  take  the  coal,  as  in  the  absence  of  evidence  of  an  exer- 
cise of  the  right  to  stop  the  coal  in  transitu,  the  seller  was  not  en- 
titled to  any  notice,  and,  even  if  he  had  a  right,  he  would  on  a 
waiver  of  the  tort  be  entitled  to  only  what  the  railroad  company 
received  over  and  above  its  charges,  and,  as  the  company  did  not 
receive  the  amount  of  its  charges,  the  seller  could  claim  nothing.* 

2.  Spurlock    V.    Missouri,    etc.,    R.  3.  Southern  Ey.  Co.  v.  Boon  Steel 

Co.,  —  Tex.  Civ.  App.  — ,  90  S.  W.  Range  Co.,  126  Ga.  527,  55  S.  E.  173. 
1124.  4.  Mull  V.  PennBylvania  R.  Co.,  38 

Pa.  Super.  Ct.  416. 
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13.  Rights  of  connecting  carriers. 

§  1.  Rights  of  carrier  in  general. 

Freight  is  the  compensation  for  the  carriage  of  goods,  and  if 
it  be  paid  in  advance,  and  the  goods  be  not  carried  by  reason  of 
any  event  not  imputable  to  the  shipper,  it  is  to  be  repaid,  unless 
there  be  a  special  agreement  to  the  contrary.^  Where  a  common 
carrier  transports  property  against  the  express  orders  of  the  owner, 
it  is  a  gratuitous  act,  and  he  cannot  recover  a  compensation  for  it ; 
nor  will  a  receipt  of  the  property  by  the  owner  alter  the  case.' 
Railroads  are  entitled  to  charge  and  receive  extra  compensation 
for  extra  service  rendered  after  the  arrival  of  freight  at  its  destina- 
tion, such  as  reconsignment  charges,  car  service  or  switching 
charges,   demurrage,  and  the  like.'     A  carrier  which  promptly 

1.  Chase   v.    Alliance   Ins.    Co.,    91  Pick.)    20,  15  Am.  Dec.  175. 
Mass.     (9    Allen)     311;     Benner    v.  2.  Sohureman  v.  Withers,  Anth.  N. 

Equitable  Safety  Ins.   Co.,  88  Mass.  P.    (N.  Y.)    230. 
(6   Allen)    222;    Mintum  v.   Warren  3.  Yazoo,  etc.,  R.  Go.  v.  Searles,  85 

Ins.    Co.,    84    Mass.     (2    Allen)     86;  Miss.   520,   37  So.   939,   68   L,  R.  A. 

Blown  V.  Harris,   68  Mass.    (2  Gray  715. 
359)  ;   Griggs  v.  Austin,  SO  Mass.   (3 

(663) 
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transports  goods  according  to  contract  is  entitled  to  its  charges^ 
and  the  consignee  cannot  recover  the  goods  in  trover  where  he 
refuses  to  pay  them.*  If  freight  is  unloaded  for  the  consignee  at 
unusual  hours  and  in  a  special  way  so  as  to  convenience  the  con- 
signee and  save  him  expense,  imposing  special  expense  upon  the 
carrier,  it  has  a  right  to  charge  compensation  for  such  services  in 
addition  to  the  freight  rates  if  it  had  given  notice  to  the  consignee 
that,  when  such  services  were  performed,  extra  compensation  would 
be  charged.^  A  carrier  is  entitled  to  compensation  in  addition  to 
the  actual  cost  involved  in  taking  loaded  cars  in  transit  to  the 
shipper's  warehouses  at  an  intermediate  point  for  unloading,  in- 
spection, and  reloading,  and  taking  away  the  reloaded  cars,  whether 
or  not  the  carrier  is  under  any  obligation  to  extend  such  a  privilege 
to  shippers.^  A  carrier  instructed  by  the  consignee  not  to  re-ice 
fish  in  transit  could  not  recover  compensation  for  re-icing  the  fish  ; 
the  service  not  being  one  required  by  law.'  Where  a  carrier  stops 
cars  loaded  with  lumber  at  planing  mills  for  treatment,  and  then 
transports  and  delivers  them  to  another  place,  he  is  entitled  as  com- 
pensation to  reasonable  profit  beyond  the  mere  cost  of  the  extra 
service.*  Where  defendant  express  company  had  contracted  to 
carry  packages  of  intoxicating  liquor  C.  O.  D.  for  plaintiff,  and 
the  Legislature,  by  Act  Feb.  12,  1907,  rendered  this  business  un- 
lawful, the  express  company  was  thereby  excused  from  collecting 
-  the  price  and  plaintiff  on  ordering  the  goods  returned  cannot  re- 
cover the  return  charges  paid  on  such  packages  on  the  ground  that 

4.  Louisville  &  N.  R.  Co.  v.  Bouth-  Fish  Co.,  —  Ga.  App.  — ,  78  S.  E. 
ern  Flour  &  Grain  Co.,  136  Ga.  538,      197. 

71  S.  E.  884.  That    fish    in    transportation    are 

5.  Illinois  Cent.  R.  Co.  v.  Good-  likely  to  be  damaged  by  delay  for 
lich,  163  111.  App.  S68.  which   the  consignee  is  not  responsi- 

G.  Southern  Ry.  Co.  v.  St.  Louis  ble  does  not  entitle  the  carrier  to^ 
Hay  &  Grain  Co.,  314  U.  S.  297,  29  charge  the  consignee  for  re-icing 
8up.  Ot.  678,  53  L.  Ed.  1004,  rev'g  which  would  not  otherwise  have  been 
judg.  153  Fed.  728,  82  C.  0.  A.  614.      necessary. 

7.  Southern   Express   CJo.   v.    Fant  8.  State  v.  Atlantic  Coast  Line  R> 

Co.,  59  Fla.  612,  52  So.  4. 
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defendant's  failure  to  perform  the  contract  of  transportation  de- 
prived plaintiff  of  all  benefit  thereunder.'  Where  a  railroad  com- 
pany contracted  to  carry  stock  from  stockyards  to  a  certain  city 
for  an  agreed  price,  and  engaged  a  "  terminal  company  "  to  trans- 
port the  stock  from  the  stockyards  to  the  beginning  of  the  carrier's 
road,  and  the  terminal  company  loaded  the  stock  in  an  improper 
car,  and  the  carrier  sent  them  back  to  be  reloaded,  paying  extra 
for  the  extra  trip,  the  shipper  was  not  liable  for  this  extra  ex- 
pense, so  that  the  exaction  of  it  by  the  railroad  was  a  breach  of 
its  contract.^"  A  contract  between  a  shipper  and  a  vessel  owner 
for  the  carriage  of  5,000  barrels  of  salt  at  ten  cents  per  barrel  is 
an  entire  contract,  and  not  divisible,  so  that  the  vessel  owner  may 
recover  the  entire  freight,  regardless  of  whether  the  full  number 
of  barrels  were  furnished."  A  custom  of  the  agents  of  a  trans- 
portation company  to  take  charge  of  goods  landed  by  them  when 
the  consignees  were  not  present  to  receive  them,  and  to  charge  at 
a  particular  rate  for  their  services,  becomes  a  part  of  the  contract 
under  which  goods  are  shipped  by  such  company,  if  such  custom 
is  well  established  and  is  known  to  the  shipper." 

§  2.  Rates  of  freight. 

Reasonable  compensation  for  the  service  actually  rendered  is 
all  that  a  common  carrier  is  permitted  to  exact.^^  The  reasonable- 
ness of  a  rate  of  charge  for  transportation  is  a  question  for  judicial 
investigation."  The  general  rule  is  that  the  greater  the  tonnage 
to  be  transported  the  lower  should  be  the  rate  of  freight  charges 
therefor.*"     Eailroads  have  no  right  to  regulate  their  charges  in 

9.  L.  Craddock  &  Co.  v.  Wells,  Far-  13.  Tift  v.  Southern  Ry.  Co.,  ( C. 
go  Co.  Express  (Tex.  Civ.  App.)  135  C.)  138  Fed.  753;  Id.,  148  Fed.  1031, 
g.  VV.  59.                                                          79   C.   C.  A.   536,   aff'd   Southern   R. 

10.  Hendrix  v.  Wabash  R.  Co.,  107  Co.  v.  Tift,  206  U.  S.  43«,  27  Sup.  Ct. 
Mo.  App.  137,  80  S.  W.  970.  709,  51  L.  Ed.  1124. 

11.  Warehouse,  etc..  Supply  Co.  v.  14.  Tift  v.  Southern  Ry.  Co., 
Galvin,  96  Wis.  533,  71  N.  W.  804.  supra;     Southern     R.     Co.     t.     Tift, 

12.  Hurd   V.  Hartford  &  N.  Y.   S.  supra. 

Co.,  40  Conn.  48.  15.  Tift     v.     Southern     Ry.     Co., 
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proportion  to  the  prosperity  which  attends  industries  whose  prod- 
ucts they  transport."  The  tariff  published  and  filed  as  required 
by  law  governs  between  the  shipper  and  carrier,  and,  if  unjust  and 
unreasonable,  resort  must  be  had  by  proper  proceedings  to  correct 
the  injustice  before  the  shipper  can  secure  redress  on  such  ac- 
count." Under  Interstate  Commerce  Act  Feb.  4,  1887,  §  1,  a 
carrier  who  through  mistake  has  asked  less  than  the  charges  fixed 
by  law  may,  upon  discovering  its  mistake,  demand  payment  of  the 
amoimt  which  in  the  first  instance  it  should  have  charged."  A 
carrier  which  by  mistake  or  inadvertence  has  failed  to  collect  the 
full  scheduled  tariff  rates  for  interstate  freight  cannot  estop  itself 
from  demanding  and  collecting  the  balance.^'  If  a  carrier  has  no 
established  rate  which  covers  the  service  requested,  it  is  bound  to 
fix  a  reasonable  rate  therefor.^"  A  carrier  may  classify  freight 
and  make  a  difference  in  charges  for  different  kinds  of  freight.** 


supra;    Southern    R.    Co.    v.    Tift, 
supra. 

16.  Tift  V.  Southern  Ey.  Co., 
supra;  Southern  R.  Co.  v.  Tift, 
supra. 

17.  Carson  Lumber  Co.  T.  St.  Louis 
&  S.  F.  R.  Co.,  198  Fed.  311. 

Freight  rates  being  creatures  of 
law  and  of  its  administration,  and 
not  of  contract,  a  shipper  could  not, 
by  contract  at  the  time  of  his  in- 
bound shipments,  acquire  a  vested 
right  to  a  through  rate  applicable  to 
both  inbound  and  outbound  ship- 
ments.    Id. 

18.  Pennsylvania  R.  Co.  v.  Titus, 
138  N.  Y.  Supp.  325,  78  Misc.  Rep. 
347;  Savannah,  etc.,  Ry.  Co.  v.  Bun- 
dick,  94  Ga.  775,  21  S.  E.  995. 

19.  Pennsylvania  R.  Co.  v.  Titus, 
143  N.  Y.  Supp.  43. 

A  mistake  of  clerks  of  an  inter- 
state  carrier   does    not   preclude   re- 


covery by  the  carrier  of  the  excess 
due  in  case  of  an  underpayment  of 
freight  rates.  Louisville  &  N.  R.  Oo. 
V.  McMullan,  5  Ala.  App.  663,  59  So. 
683. 

That  a  carrier's  clerk  had  means 
of  discovering  that  a  freight  rate 
quoted  and  paid  was  too  low  does  not 
preclude  a  recovery  of  the  legal  rate. 
Id. 

A  carrier  quoting  a  rate  to  a  ship- 
per is  estopped  from  claiming  a 
higher  rate.  Freeman  v.  Kemendo, 
(Tex.  Civ.  App.)   148  S.  W.  605. 

A  rate  quoted  for  an  interstate 
shipment  and  acted  on  by  a  shipper 
governs  in  the  absence  of  a  published 
rate  as  required  by  the  Interstate 
Commerce  Act  aa  amended.     Id. 

20.  Louisville  &  N.  R.  Co.  v.  Hig- 
don,  149  Ky.  321,  148  S.  W.  26. 

21.  Louisville  &  N.  R.  Co.  v.  Hig- 
don,    supra;    Crescent    Coal    Co.    v. 
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Freight  charges  are  not  governed  by  the  bill  of  lading  or  waybill, 
but  are  governed  by  the  regular  published  tariff  rate,  and  are  in 
ordinary  eases  to  be  computed  upon  the  actual  v^eight  of  the  ship- 
ment. Irrespective  of  any  contract  between  the  parties,  the  de- 
livering carrier  is  authorized  to  accept  no  more  than  the  correct 
charges.^^  In  an  action  by  a  railroad  to  recover  freight  charges, 
where  the  legal  rate  is  properly  proven,  its  reasonableness  cannot 
be  questioned.^  When  a  shipper's  contract  recites  that  the  rate 
charged  is  the  "  tariff  rate,"  it  is  to  be  construed  as  the  highest 
rate  a  carrier  can  charge,  and  such  a  recital  will  control  over  a 
recital  that  the  rate  was  less  than  the  rate  charged  for  shipments 
at  the  carrier's  risk.^*  Common  carriers  being  required  to  furnish 
service  at  reasonable  rates,  it  is  as  much  a  matter  of  public  policy 
that  rates  established  for  services  by  common  carriers  be  not  un- 
reasonably low  as  that  they  be  not  unreasonably  high.^^  Freight 
rates  charged  in  one  State  have  no  bearing  on  the  rates  that  ought 
to  be  charged  in  another,  unless  the  conditions  are  shown  to  be 
the  same  in  both  States.^^  Where  a  railroad  constructed  a  bridge 
as  a  part  of  a  through  route  at  great  expense,  it  was  entitled  to 
charge  a  reasonable  arbitrary  rate  for  the  transportation  of  freight 
and  passengers  over  the  same,  under  the  rule  that,  where  a  road 
or  part  of  a  road  is  built  through  a  mountainous  coimtry  or  region 
requiring  expensive  construction,  the  charge  for  service  over  the 
same  may  be  greater  than  on  other  portions  of  the  road,  or  on  roads 

Louisville  &  N.  R.  Co.,  143  Ky.  73,  23.  Oregon  R.  &  Nav.  Co.  v.  Oool- 

135  S.  W.  768,  so  held  as  to  a  belt  idge,  59  Or.  5,  116  Pac.  93. 

line.  24.  McElvain  v.  St.  Louis  &  S.  F. 

Raw  materials   originally   used  to  R.  Co..  151  Mo.  App.  126,  131  S.  W. 

construct  a  machine,    etc.,   when   re-  736. 

solved    into   their   original    elements,  25.  Sandusky-Portland  Cement  Oo. 

such     as     lumber,    -would     take     the  v.  Baltimore  &   0.  R.  Co.,   187   Fed. 

classification   of   lumber   and  not   as  583. 

machinery.      Hardaway    v.    Southern  26.  Morgan's  L.  &  T.  R.  &   S.   S. 

Ry.  Co.,  90  S.  C.  475,  73  S.  E.  1020.  Co.  v.  Railroad   Oommisaion  of  La., 

22.  Brown  v.  Philadelphia,  etc.,  R.  127  La.  636,  53  So.  890. 
Co.,  36  App.  D.  C.  221. 
42 
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where  the  cost  of  construction  per  mile  is  less.^'  In  the  absence 
of  a  contract  to  the  contrary,  a  carrier  of  goods  is  an  insurer,  but, 
since  they  may  be  injured  or  destroyed  by  causes  not  due  to  the 
carrier's  negligence,  the  carrier  is  as  much  entitled  to  be  paid  a 
premium  for  insurance  of  safe  delivery  as  for  labor  and  expense 
of  carrying  them.^*  If  there  is  no  through  freight  rate  from  point 
of  origin  to  destination  of  a  through  shipment  provided,  the  lowest 
combination  of  special  rates  via  the  rouie  over  which  the  shipment 
moves  is  the  lawful  rate,  despite  the  erroneous  rating  established 
by  the  railroad  agent.^  A  railroad  company  or  other  common 
carrier  may  recover  the  difference  in  the  amount  of  freight  fijst 
charged  for  a  shipment  and  collected  from  the  consignee  and  the 
higher  amount  which  should  have  been  charged  under  the  regula- 
tions of  the  Railroad  Commission,  even  though  the  consignee  ac- 
cepted the  freight  and  paid  the  smaller  amoimt  in  good  faith,  and 
in  his  dealings  with  his  customers  has  conducted  his  business  on 
the  basis  of  the  rate  of  freight  collected.'"  Where  a  consignor 
falsely  represents  to  a  carrier  that  the  goods  which  he  desires  to 
ship  are  of  a  certain  kind,  and  the  carrier,  without  knowledge  that 
they  are  of  a  different  kind,  accepts  them  and  fixes  the  freight  on 

27.  State  v.  Illinois  Cent.  E.  Co.,  29.  Foster,   Glassel   Co.  v.  Kansaa 
246  111.  188,  92  N.  E.  814.                          City  Southern  Ry.  Co.,  121  La.  1053, 

In  d'eteranining  the  reasonableness  46  So.  1014. 
of  a  freight  rate,  the  length  of  the  Where  a  carrier  collects  the  regu- 

haul,  the  lightness  of  train  loads,  the  larly  established   local  rate   appliea- 

expense  of  billing  and  handling  the  ble  to  a  shipment  of  freight,  no  action 

traffic,  the  amount  of  traffic  the  sea-  will  lie  to  have  the  amount  collected 

son  of  the  year,  whether  it  is  local  or  returned.     Id. 

through  freight,  the  weight  and  bulk  Where  there  are  no  through  rates, 
of  the  goods,  etc.,  should  be  eonsid-  local  published  rates  suffice.  Id. 
ered.  Id.  Charges  according  to  the  pub- 
While  mileage  ia  not  necessarily  lished  rates  with  sanction  of  the  in- 
controlling  in  determining  the  rea-  terstate  commerce  commission  are 
eonableness  of  freight  rates,  it  ia  an  prima  facie  correct.  Id. 
important  factor.     Id.                                     30.  Central  of  Ga.  Ry.  Co.  v.  E.  G. 

28.  Merchants'   &   Miners'  Transp.  Willingham  &  Sons,  8  Ga.  App.  617, 
©o.  V.  Eichberg,  109  Md.  311,  71  AtL  70  S.  E.  199. 

993. 
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the  basis  that  they  are  of  the  character  stated,  the  carrier,  on  dis- 
covering that  they  are  subject  to  a  higher  rate,  may  charge  such 
higher  rate,  and  hold  the  goods  until  the  additional  charges  are 
paid.'^  After  goods  are  received  by  a  carrier,  the  freight  rate 
given,  and  the  contract  closed,  the  carrier  cannot  reclassify  the 
goods  and  change  the  rate,  in  the  absence  of  fraud  by  the  shipper.^^ 
Where  a  consignee  knew  that  defendant  was  giving  special  freight 
rates  of  fifty  cents  per  ton  on  coal  to  other  industrial  enterprises 
in  a  towa  to  which  plaintifF  contracted  for  the  shipment  of  coal 
at  such  rate  with  defendant's  agent,  the  fact  that  plaintiff  also 
knew  that  the  general  tariff  rate  on  coal  for  such  haul  was  seventy 
cents  per  ton  did  not  justify  the  defendant  in  charging  the  seventy- 
cent  rate  for  coal  shipped  under  plaintiff's  contracts. ^^  The  test  of 
distinction  between  "  transportation  "  service,  relatively  to  loaded 
freight  cars,  for  which  a  railway  company  can  lawfully  charge 
tonnage  rates,  and  "  switching  "  or  "  transfer  "  service,  for  which 
it  is  restricted  to  a  fixed  charge  per  car,  is  not  whether  the  move- 
ment of  the  cars  involves  the  use  of  a  portion  of  the  company's 
main  line  or  that  of  another;  for  there  may  be  a  transportation 
service  over  one  or  more  spur  tracks  of  the  same  company,  if  the 
contract  of  affreightment  requires  no  movement  over  other  tracks 
or  lines  of  railway,  whereas  a  switching  or  transfer  service  is  one 
which  precedes  or  follows  a  transportation' service,  and  applies 
only  to  a  shipment  on  which  legal  freight  charges  have  already 
been  earned  or  are  to  be  earned.^*  Where  a  common  carrier  accepts 
freight  without  special  contract  as  to  the  rate  to  be  charged,  the 

31.  Illinois   Gent.  R.   Co.  v.   Seitz,  freight   precedent   to   a    delivery    at 

214  111.  350,  73  N.  E.  585,  105  Am^  their  destination.     Id. 

St.  Rep.  108,  affg  117  111.  App.  154.  32.  Illinois   Cent.   R.   Co.  v.   Seitz, 

Where  a,  carrier's  clerk,  who  elassi-  105  111.  App.  89. 

fied  goods  to  be  shipped,   had  seen  33.  Southern  Ry.   Co.  v.  Anniston 

them  as  they  were  being  loaded  into  Foundry    &   Machine    Co.,    135    Ala. 

a  car,  the  carrier  could  not  reclassify  315,  33  So.  274. 

the    goods,    and    demand    additional  34.  Dixon    v.    Central   of   Ga.   Ry, 

Co.,  110  Ga.  173,  35  S.  E.  369. 
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law  implies  an  undertaking  to  charge  the  usual  rate.'*  In  an 
action  to  recover  for  transporting  merchandise  over  a  railroad,  in 
the  absence  of  a  special  contract,  evidence  is  admissible  that  the 
plaintiffs  raised  their  charges  without  giving  notice  thereof  to  the 
defendant,  and  without  his  knowing  that  they  were  different  from 
what  he  had  been  accustomed  to  pay.^^  The  schedule  of  freight 
rates  required  to  be  established  by  law,  and  posted  in  stations, 
governs  any  shipment  where  no  rate  is  fixed  in  the  contract.''  A 
railroad's  published  rate  for  the  carriage  of  salt  applies  as  well  to 
other  carriers  as  to  producers  and  owners  of  salt.'*  Acceptance 
and  removal  of  goods  by  a  consignee,  with  knowledge  that  the  car- 
rier is  giving  up  his  lien  on  the  goods  for  a  stated  amount,  does  not 
create  an  obligation  on  the  part  of  the  consignee  to  pay  charges 
beyond  the  amount  stated."  The  fact  that  a  shipper  had  on  hand 
a  large  quantity  of  merchandise,  which  he  intended  to  transport 
by  a  common  carrier,  or  the  fact  that  he  had  previously  endeavored 
to  obtain  the  cars  to  ship  the  same,  did  not  relieve  him  from  a 
reasonable  increase  in  the  freight  rate,  made  while  the  goods  were 
in  his  custody  for  future  transportation.*"  A  shipper  is  not  re- 
sponsible for  the  act  of  the  carrier  in  fixing  the  rate  at  less  than 
that  required  by  the  Interstate  Commerce  Commission,  in  the  ab- 
sence of  knowledge  that  the  rate  fixed  is  illegal,"    Under  a  tariff 

35.  Thomas  v.  i'rankfort  &  C.  Ry.  37.  Kellerman  v.  Kansas  City,  etc., 
Oo.,  116  Ky.  879,  25  Ky.  Law  E.  Co.,  136  Mo.  177,  37  S.  W.  838,  34 
Rep.    1051,    76    S.    W.    1093;    New-      S.  W,  41. 

stadt       V.       Adams,       12       N.       Y.  38.  Texas   &   P.   Ry.   Co.   v    Texas 

Super.     Ct.     (5     Duer)     43;     Louis-  Short  Line  Ry.  Co.,  35  Tex.  Civ.  App. 

ville,  etc.,  R.  Co.  v.  Wilson,  119  Ind.  387,  80  S.  W.  567. 

352,  21  N.  E.  341,  4  L.  R.  A.  344.  39.  Central  R.  Co.  v.  MacCartney, 

The   carrier   may  demand   and   re-  68  N.  J.  Law,  165,  53  Atl.  575. 

cover   a   reasonable   sum   as    freight.  40.  Strough    v.    New    York    Cent., 

Harvey  v.  Grand  Trunk  Ry.  Co.,  Fed.  etc.,  R.   Co.,   87  N.  Y.   Supp.   30,   92 

Gas.  No.  6,180    (2  Hask.)    134;   Sim-  App.  Div.  584,  judg.  aff'd  181  N.  Y. 

mes  V.  Marine  Ins  Co.,  Fed.  Gas.  No.  533,  73  N.  E.  1133. 

13,863    (2  Cranch,  C.  0.  618).  41.  Southern    Kansas    Ry.    Co.    of 

36.  Fitchburg  R.  Oo.  v.  Tudor,  78  Texas  v.  J.  W.  Burgess  Co.,  (Tex. 
Mass.    (12  Gray)    399,  note.  Civ.  App.)    90  S.  W.  189. 
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fixing  freight  rates  on  ore  at  a  valuation  determined  from  the  gross 
assay  value  of  the  entire  contents  at  destination  after  deducting 
charges  for  assaying,  etc.,  the  value  of  the  ore  for  the  purpose  of 
fixing  the  rate  vsras  its  value  per  ton  inclusive  of  the  moisture  con- 
tent.*^ Upon  a  shipment  of  ore  under  tariff  rates  providing  for 
the  valuation  at  the  smelter,  and  a  fixing  of  a  rate  based  on  such 
value,  the  carrier  was  not  bound  by  the  smelter's  certificate  not 
determined  in  accordance  with  its  rules  therefor.*' 

§  3.  Advances  for  charges  and  expenses. 

If  freight  be  not  earned  in  consequence  of  events  not  attribu- 
table to  the  shipper,  any  advance  made  on  it  must  be  returned, 
unless  there  be  an  agreement  to  the  contrary."  Common  carriers 
are,  by  the  usages  of  trade,  entitled  to  be  reimbursed,  by  the  con- 
signee and  owner  of  goods,  for  advances  to  forwarding  agents  to 
pay  existing  charges  on  goods,  for  freight,  storage,  etc.*^  Where 
the  master  of  a  vessel  delivered  the  goods  without  enforcing  the 
forwarders'  lien  the  owners  of  the  vessel  were  liable  to  the  for- 
warders.'** A  carrier  who  pays  back  freight  which  has  been  paid 
previously  by  the  consignor,  without  his  knowledge,  cannot  recover 
it  again  of  the  consignee  or  owner,  unless  he  can  prove  negligence 
or  bad  faith  on  his  part."  In  the  absence  of  special  agreement  to 
the  contrary,  freight  paid  in  advance  may  be  recovered  back,  where 
by  reason  of  the  capture  or  shipwreck  of  the  vessel,  or  for  any 
other  cause,  the  goods  are  not  carried  to  the  place  of  their  destin- 
tion.**    And  this  rule  cannot  be  controlled  by  proof  of  any  usage 

42.  Montgomery     Shoshone     Mines  Mass. — See  cases  cited  §  1,  note  1, 

Oo.  V.  Las  Vegas  &  Tanopah  R.  Co., 


—  Nev.  — ,  132  Pac.  1157.  45.  White   t.   Vann,    25    Tenn.    (6 

43.  Montgomery     Shoshone     Mines  Humph.)    70,   44   Am.   Dec.   294. 

Co.  V.  Las  Vegas  &  Tonopah  R.  Co.,  46.  Lee  v.  Salter,  Hill  &  D.  Supp. 

supra.  (N.  Y.)   163. 

44.  La. — Hagedorn     v.     St.     Louis  47.  Travis   v.  Thompson,   37  Barb. 
Perpetual  Ins.  Co.,  2  La  Ann.  1005.  (N.  Y.)  236. 

Md. — Lee  v.  Barreda,  16  Md.  190,  48.  Emery  v.  Dunbar,  1  Daly   (N. 

with    interest;    Atwell   v.   Miller,   11  Y.)   408. 
Md.   348,   69  Am.  Dec.  206. 
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that  freight  so  paid  is  paid  unconditionally  and  subject  to  the  risk 
of  the  voyage,  and  is  not  repaid,  but  is  retained  by  the  shipowner, 
provided  the  goods  have  been  taken  on  board  and  the  voyage  has 
commenced.*'  Plaintiff,  vs^ho  advanced  to  the  carrier  a  portion 
of  the  freight  charges,  cannot  recover  the  amount  from  the  con- 
signees, who  were  compelled  to  pay  another  for  transporting  the 
freight  after  the  carrier  to  whom  the  plaintiff  advanced  the  charges 
repudiated  his  contract  and  abandoned  the  cargo."*  Where  the  bill 
of  lading  is  in  the  usual  form,  the  conveyance  and  delivery  of  the 
goods  by  the  shipowner  are  conditions  precedent  to  his  right  to 
freight.  Therefore,  if  the  goods  have  not  been  carried  and  de- 
livered according  to  the  engagement  in  the  bill  of  lading,  freight 
paid  in  advance  may  be  recovered  back."  The  payment  by  the 
carrier  of  the  lien  on  goods  in  order  to  continue  the  transportation 
is  not  obligatory  on  it,  and,  if  made,  without  the  consent  of  the 
owner,  is  at  its  risk.'^  To  effectuate  a  contract  of  shipment  of  a 
corpse  with  a  common  carrier,  where  the  body  is  held  by  an  under- 
taker for  undertaker  charges,  the  person  seeking  to  have  the  body 
shipped  must  satisfy  such  charges,  and  it  is  not  the  legal  duty  of 
the  carrier,  in  anticipation  of  the  shipment,  to  itself  either  pay  or 
guarantee  them  for  the  shipper.^ 

§  4.  Charges  for  storage. 

If  a  carrier  notify  consignees  of  the  arrival  of  goods,  and  the 
consignees  do  not  remove  them,  the  carrier  is  entitled  to  reasonable 
warehouse  charges  for  the  storage  of  the  goods.^  A  consignee  who 
refuses  to  accept  the  goods  on  the  ground  of  delay  in  delivery  by 
the  carrier  cannot  be  held  liable  for  demurrage  and  storage  fixed 
by  the  rules  of  the  carrier,  of  which  he  had  no  notice,  unless  the 

49.  Emery  v.   Dunbar,   supra.  52.  Pearce  v.   Wabash   R.   Co.,   89 

50.  Bates  v.  White,  13  St.  Rep.  (N.      Mo.  App.  437. 

Y.)    602.  53.  Pacific  Express  Co.  v.  Gatright, 

51.  Phelps  V.  Williamson,  7  N.  T.       (Tex.  Oiv.  App.)    130  S.  W.  1035. 
Super.  Ct.  (5  Sandf.)  578.  54.  Illinois  Cent.  R.   Co.  v.  Alex- 
ander, 20  HI.  23. 
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rates  of  demurrage  and  storage  are  shown  to  be  reasonable.^  Where 
the  agent  of  a  transportation  company,  in  accordance  with  an 
established  and  well  known  custom,  has  taken  charge  of  and  stored 
goods  shipped  by  the  carrier  in  the  absence  of  the  consignee,  upon 
their  arrival,  the  liability  of  the  consignee  for  storage  charges  is 
not  affected  by  the  fact  that  the  agent  is  allowed  by  his  principal 
to  retain  the  entire  amount  charged  for  the  storage  for  his  own 
compensation/^  Charges  for  car  service  where  goods  are  left  in 
the  car  by  the  consignee  after  a  reasonable  time  subsequent  to  their 
arrival,  of  which  the  consignee  has  notice,  are  legal.^  On  the 
issue  of  charges  which  may  properly  be  made  by  a  railroad  for 
storing  freight  in  its  depot,  testimony  as  to  the  reasonable  charges 
for  storing  property  of  the  kind  in  question  in  warehouses  in  the 
town  where  the  depot  is  located  is  competent,  even  conceding  that 
a  railroad  is  entitled  to  charge  a  higher  storage  rate  than  is  custom- 
ary with  other  warehousemen.^  Detention  of  goods  by  a  carrier 
being  wrongful,  it  has  no  valid  claim  for  storage.^'  A  carrier, 
wrongfully  refusing  to  deliver  freight,  when  sued  therefor,  cannot 
counterclaim  for  warehouse  charges.^"  It  is  within  the  corporate 
powers  of  a  common  carrier  to  agree,  as  an  inducement  to  secure 
business,  that  merchandise  shipped  over  its  roads  shall  be  stored 
at  terminal  points  free  of  charge  for  ninety  days,  subject  to  stipu- 
lated charges  thereafter  until  removal;  it  appearing  that  such 
concession  was  in  accordance  with  duly  published  tariff  regulations 
and  open  without  discrimination  to  all  shippers,  limited  only  by 
the  facilities  for  storage.^^  A  carrier,  after  its  liability  as  such 
has  ceased  and  its  liability  as  warehouseman  has  attached,  and 

55.  Baumbach    v.    Gulf,    etc.,    Ry.      ner,  143  Ala.  142,  39  So.  30. 

Co.,  4  Tex.  Civ.  App.  650,  23  S.  W.  59.  Southern  Pac.  Co.  v.  Redding, 

693.  17  Tex.  Civ.  App.  440,  43  S.  W.  1061. 

56.  Hurd  v.  Hartford  &  N.  Y.  S.  60.  Hockfield  v.  Southern  Ry.  Co., 
Co.,  40  Ocmn.  48.  150  N".  C.  419,  64  S.  E.  181. 

57.  Gulf  City  Constr.  Co.  y.  Louis-  61.  State  v.  Minneapolis  &  St.  L. 
ville  &  N.  R.  Co.,  121  Ala.  621,  25  Ry.  Co.,  115  Minn.  118,  131  N.  W. 
So.  579.  1075 ;  State  v.  Northern  Pac.  Ry.  Co., 

58.  Central  of  Ga.  Ry.  Co.  v.  Tur-  115  Minn.  532,  131  N.  W.  1078. 
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the  free  time  allowed  by  the  railroad  commission  rules  has  expired, 
is  entitled  to  storage  charges,  though  the  freight  has  not  been 
actually  placed  inside  the  depot  or  freight  warehouse/^  Railroad 
companies  may  charge  for  warehouse  services,  and  may  retain 
possession  until  warehouse  charges  are  paid.*^  As  against  a  con- 
signee, knowing  the  regulation  and  usage  of  a  railroad  company 
to  require  certain  kinds  of  goods  to  be  unloaded  within  twenty-four 
hours  after  notice  to  him  of  their  arrival,  the  company,  as  ware- 
housemen, have  a  lien  on  the  goods  for' storage  after  the  twenty- 
four  hours  have  expired."  Where  defendant  puts  his  refusal  to 
deliver  property  to  its  owner  on  the  ground  of  a  lien  on  it  for 
freight  and  storage,  and  in  a  suit  to  recover  the  property  it  has 
been  decided  that  he  had  no  lien  for  freight,  he  cannot  assert  his 
lien  for  storage,  as  plaintiff  might  have  paid  the  claim  for  storage 
had  the  refusal  to  deliver  been  placed  on  that  ground  alone.*"  A 
consignee  must  remove  goods  within  a  reasonable  time,  or  he  be- 
comes liable  for  storage,  and  the  carrier  becomes  merely  a  ware- 
houseman.°' 

§  5.  Special  contracts  as  to  amount  of  charges. 

Where  a  shipper,  under  a  contract  with  a  station  agent,  paid 
freight  at  a  rate  less  than  the  tariif  rate  fixed  by  the  carrier  in  the 
schedule  posted  and  filed  with  the  Public  Service  Commission,  as 
required  by  Public  Service  Commission  Act  (Laws  1907,  p.  905, 
c.  429)  §  28,  the  carrier  may  recover  from  the  shipper  the  differ- 
ence between  such  rates."  A  joint  rate,  made  by  connecting  car- 
riers with  a  shipper  for  the  transportation  of  grain  from  one  State 
to  another,  was  not  unlawful,  where  there  was  no  established  rate 

62.  Seaboard     Air     Line     Ry.     v.      Fed.    Gas.    No.    13,831     (15    Blatchf. 
Shackelford,  5  Ga.  App.  395,  83  S.  E.       535). 

253.  66.  Central  of  Ga.  Ry.  Co.  v.  Pat- 

63.  Illinois   Cent.   R.   Co.  v.   Alex-  ter^on,  —  Ala.  App.  — ,  60  So.  465. 
ander,  30  111.    (10  Peck)    23.  67.  New  York  Cent.,  etc.,  R.  Co.  v. 

64.  Miller  v.  Mansfield,  113  Mass.  Smith,  62  Misc.  Rep.   (N.  Y.)  536,115 
060.  N.  Y.  Supp.  838. 

65.  Sioard  v.  Buffalo,  etc.,  R.  Co., 
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in  force  under  Interstate  Commerce  Act,  §  6,  as  amended  by  Act 
March  2,  1889,  §  1,  which  applied  to  such  traffic.**  The  general 
rule  that  connecting  carriers,  each  having  a  legally  established 
local  rate,  but  no  joint  rate  which  has  been  filed  and  published,  as 
required  by  law,  cannot  by  contract  make  a  joint  rate  for  less  than 
the  sum  of  the  two  local  rates  has  no  application,  where  such  roads 
have  no  established  local  rates.*'  Where  plaintiff  did  not  ask  for 
a  special  rate  for  the  transportation  of  his  cattle,  and  knew  that 
the  contract,  which,  in  fact,  specified  an  erroneous  rate,  was  made 
with  the  understanding  that  the  rate  to,  be  charged  was  the  regular 
rate,  such  understanding  formed  a  part  of  the  contract,  and  it  was 
therefore  immaterial  that  he  did  not  know  of  a  provision  therein 
that  the  rate  named  was  subject  to  correction  so  as  to  conform  to 
that  prescribed  by  the  railroad  commission.'"  Under  statutes 
which  establish  a  railroad  commission  and  provide  for  the  regula- 
tion of  freights  and  fares,  a  railroad  company  could  give  a  ship- 
per a  binding  assurance  that  tariff  rates  on  a  given  commodity 
would  not  be  changed  before  the  end  of  a  fixed  period  or  before  a 
given  commodity  had  been  shipped.'^  Under  a  contract  whereby 
defendant  railroad  agreed  that,  if  plaintiff  would  build  a  tram- 
road  to  a  certain  point  on  defendant's  line,  it  would  pay  him  a 
half  cent  per  hundred  pounds  on  all  lumber  or  timber  delivered 
to  it  by  the  tramroad,  if  the  half  cent  was  to  be  added  to  the  rate 

68.  Kansas  C5ty  Soutliem  Ey.  Co.  it  secures  a  larger  sum  for  the  traiis- 

y.   C.  H.  Albers  Commission  Co.,  79  portation   between   the   same   points. 

Kan.  59,  99  Pac.  819.  Id. 

Where    connecting    carriers    enter  69.  Kansas  City  Southern  Ry.  Co. 

into  a  valid  contract  with  a  shipper  v.    C.    H.    Albers    Commission    Co., 

to  transport  grain  from  one  state  to  supra. 

another  at  a  stipulated  rate,  the  pro-  70.  Texas     Mexican     Ey.     Co.     v. 

portion   of  such  rate  to  be  received  Eeed,    (Tex.    Civ.   App.)    131    S.   W. 

by  each   carrier  being  specified,   one  519. 

of    such    carriers    cannot    thereafter  71.  Sultan    Ry,    k    Timber    Co.    v. 

change  the  amount  which  it  is  to  re-  Great   Northern   Ey.    Co.,    58    Wash, 

ceive  under  the  contract   by  joining  604,  109  Pae.  320,  hearing  in  lane  de- 

■nith  other  connecting  carriers  in  cis-  nied  109  Pae.  1020. 
tnb!ishing  a  joint  rate  under  which 
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from  the  point  where  defendant  received  the  freight  so  as  to  allow 
the  tramroad  compensation  for  hauling,  it  was  illegal  as  to  plain- 
tiff's lumber,  since  defendant  could  not  allow  him  compensation 
for  hauling  his  own  lumber;  and  if  such  half  cent  was  to  be  de- 
ducted from  the  regular  rate  charged  other  people  from  such  junc- 
tion point,  the  contract  was  illegal  as  a  rebate  forbidden  by  law." 
Where  plaintiff,  a  common  carrier,  undertook  to  transport  a  car 
load  of  horses  for  defendants,  and  they  did  not  agree  to  a  limi- 
tation of  the  value  of  the  horses  which  entitled  them  to  a  lesser  rate, 
the  minds  of  the  parties,  never  meeting  upon  this  proposition, 
plaintiff  is  entitled  to  recover  the  regular  charge.''  Where  a  con- 
tract required  a  carrier  to  switch  defendant's  cars  at  specified 
rates  per  car,  bound  defendant  to  pay  for  not  less  than  five  hundred 
cars  in  each  year  at  four  dollars  a  car,  and  provided  defendant 
should  obtain  all  necessary  consents  to  the  construction  of  the 
switches,  pay  for  grading,  etc.,  and  the  carrier  should  pay  for  the 
iron,  electrical  equipment,  etc.,  and  that  defendant  should  furnish 
the  carrier  crushed  stone  at  a  specified  rate,  the  switching  rates 
specified  were  influenced  by  the  other  provisions  of  the  agreement, 
and  the  carrier  may  recover  compensation  according  to  the  strict 
terms  of  the  contract  for  defendant's  failure  to  furnish  five  hun- 
dred cars  in  any  one  year,  being  not  restricted  to  actual  loss  sus- 
tained.'* A  shipper  who  has  obtained  from  a  common  carrier  a 
special  lower  rate  than  the  published  schedule  cannot  maintain  a 
claim  to  the  special  rate  in  opposition  to  the  schedule  rate.'^  A 
provision  in  a  bill  of  lading  that  the  carrier  should  have  the  right 
"  in  case  of  necessity  "  to  forward  by  any  carrier,  and  that  in  such 
case  plaintiff  should  bear  the  additional  risk  and  cost,  did  not 
authorize  a  railroad  company,  on  the  ground  of  necessity,  to  divert 
a  shipment  made  by  the  plaintiff  from  the  scheduled  route  with 

72.  Willeox  v.  Durham  &  C.  E.  Co.,  74.  International   Ry.   Co.   v.    Oen- 
154  N.  C.  582,  70  S.  E.  940.                           trai  Ice  Co.,   121  App.  Div.    (N.  Y.) 

73.  American  Express  Co.  v.  Kim-       77,  105  N.  Y.  Supp.  579. 

ball  &  Nutter,  —  N.  H.  — ,  86  Atl.  75.  Foster,   Glassel   Co.   v.  Kansas 

258.  City  Southern  Ry.  Co.,  121  La.  1053. 
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the  effect  of  largely  increasing  the  rate.'*  Where  a  contract  for 
the  shipment  of  tan  bark  provided  for  the  payment  of  a  certain 
rate  per  hundred  pounds  for  car  load  lots  delivered  at  a  point 
named,  if  it  was  necessary  to  pass  over  other  lines  or  to  pay 
switching  charges  at  terminals  the  rate  fixed  covered  those  items, 
and,  as  there  was  no  mention  of  weights  or  tariil  provisions,  a 
car,  when  accepted  by  the  carrier,  was  taken  at  the  car  load  rate, 
though  it  was  not  filled.'^  Where  a  clerk,  by  mistake,  in  making 
out  a  dray  ticket,  inserted  thirty  cents  per  hundred  as  the  rate  of 
freight;  and  the  shipper,  when  he  put  the  goods  on  board,  had 
no  knowledge  of  the  mistake,  and  when  is  was  discovered,  he  re- 
fused to  pay  a  higher  rate,  and  demanded  the  goods,  which  the 
officers  of  the  boat  refused  to  deliver  and  transported  to  their 
destination,  they  were  entitled  to  only  thirty  cents  per  hundred." 
Where,  in  reply  to  inquiry  of  its  local  agent  about  freight  rates, 
defendant  railroad  company's  general  agent  quotes  a  rate  of  eighty- 
nine  and  a  half  cents  per  hundred,  which  by  some  error  is  received 
by  the  local  agent  as  sixty-nine  and  a  half  cents,  and  is  so  quoted 
to  plaintiffs,  who  accept  such  rate,  without  knowledge  of  the  mis- 
take, there  is  a  valid  and  binding  contract  between  plaintiffs  and 
defendants,  under  which  the  latter  is  bound  to  ship  plaintiffs' 
freight  at  the  rate  quoted  them  by  the  local  agent.™  A  stipulation 
in  a  contract  of  shipment  to  pay  "  at  the  rate  of  tariff,"  does  not 
make  the  shipper  liable  to  pay  more  than  the  rate  agreed  on,  no 
tariff  having  been  legally  established.*"  Testimony  of  a  shipper 
that  he  was  told  by  a  person  who  was  in  the  office  of  a  carrier,  but 
not  the  regular  agent,  that  certain  goods  to  be  shipped  a  few  days 
latter  would  be  carried  at  a  certain  rate  less  than  the  tariff  rates, 

76.  Dickerson  v.  Louisville  &  N".  R.  79.  Borden   v.   Richmond   &  D.   R. 
Co.,  187  Fed.  874.                                         Co.,  113  N.  C.  570,  18  S.  E.  392,  37 

77.  Chesapeake    &    0.    Ry.    Co.    v.      Am.  St.  Rep.  632. 

Dobbins,  33  Ky.  Law  Rep.   1588,  65  80.  Gulf,  etc.,  Ry.  Co.  v.  Leather- 

S.  W.  334.  wood,  29  Tex.  Civ.  App.  507,  69  S.  W. 

78.  Wood  V.  The  Fleetwood,  27  Mo.  119. 
159. 
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is  not  proof  of  a  contract  to  carry  at  such  reduced  rate.*^  Where, 
under  a  written  contract,  a  carrier  was  to  accept  and  ship  freight 
according  to  the  shipper's  scale  of  weights,  with  a  proviso  that 
the  carrier  could  from  time  to  time  inspect  the  books  of  the  shipper 
to  verify  the  weights,  and  that  the  shipper  would  pay  all  under- 
charges found  due,  the  carrier  was  not  precluded  from  going  be- 
hind bills  of  lading  and  freight  bills  signed  by  it  and  showing 
that  the  weights  furnished  by  defendant  were  incorrect,  and  re- 
cover shortage,  though  the  carrier's  agent  knew  of  the  shortage 
at  the  time  the  shipments  were  made.*^ 

§  6.  Rebates. 

A  contract  with  a  particular  shipper  to  pay  rebates  on  freight 
charges  of  the  usual  amount  charged  to  shippers  generally  is  not 
void,  as  against  public  policy.*^  In  the  absence  of  any  restriction 
imposed  by  charter  or  statute,  a  railroad  corporation  may,  by  way 
of  inducement  to  a  shipper,  make  a  special  contract  to  give  him 
a  rebate  from  usual  rates  of  freight."  A  contract  between  a  rail- 
way company  and  a  shipper,  whereby  the  goods  are  to  be  billed 
and  the  freight  paid  at  the  regular  rates  then  current,  and  a  rebate 
is  to  be  allowed,  and  forthwith  paid  back  to  the  shipper,  is  valid 
and  binding  on  the  railroad  company.**  Where  a  carrier  verbally 
agrees  to  allow  a  rebate,  and  afterwards  gives  a  bill  of  lading  which 
contains  no  such  provision,  the  promised  rebate  cannot  be  re- 
covered, as  parol  evidence  is  not  admissible  to  vary  the  terms  of 
the  bill;  but  this  rule  does  not  apply  where  the  carrier  posts  for 
public  inspection  at  its  office  an  order  authorizing  special  rates 
for  certain  classes  of  freight,  and  directing  the  freight  to  be  paid 

,81.  Wells,    Fargo    Express    Co.    v.  643,  4  L.  R.  A.  331. 

Williams,   (Tex.  Oiv.  App.)   71  S.  W.  84.  In  re  Benson,  18  S.  C.  38,  44 

314.  Am.  Rep.  564. 

82.  Belton  Oil  Co.  v.  Gulf,  etc.,  Ry.  85.  Erie  &  P.  Dispatch  v.  Cecil, 
Co.,    (Tex.  Civ.  App.)   93  S.  W.  431.  113   111.   180. 

83.  Root  V.  Long  Island  R.  Co.,  1  A  mere  offer  to  give  rebates  is  not 
N.  Y.  St.  Rep.  503,  aif'd  in  114  N.  Y.  sufficient.  Marsh  v.  Chicago,  etc., 
300,  31  N.  E.  403,  11  Am.  St.  Rep.  Ry.  Co.,  75  Iowa,  361,  39  N.  W.  643. 
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for  at  regular  tariff  rates,  and  in  such  a  case  the  shipper  may  re- 
cover the  overcharge. *°  Under  an  agreement  by  a  railroad  com- 
pany to  carry  freight  for  the  owner  thereof,  at  so  much  per  ton, 
it  is  not  liable  to  refund  to  the  freighter  the  amount  paid  by  him 
for  weighing  the  freight,  in  the  absence  of  any  evidence  of  an 
agreement  that  the  defendants  were  to  weight  the  same,  or  cause 
it  to  be  done,  or  to  pay  for  the  weighing."  Where  a  railroad  com- 
pany has  an  accessorial  business,  with  horse  power,  of  collecting 
freight,  which  is  to  be  transported  by  such  company,  and  deliver- 
ing freight  at  the  places  of  destination,  such  company  cannot  law- 
fully impose  the  use  of  such  horse  power  upon  any  of  the  public 
who  decline  to  use,  by  refusing  to  make  a  rebate  of  charges  there- 
for, where  the  consignee  or  consignor  offers  to  transport  the  goods 
to  or  from  the  tracks  of  the  company.^' 

§  7.  Persons  liable  for  charges. 

The  rule  is  that  the  consignor  of  goods  is  primarily  liable  for 
the  payment  of  the  freight,  as  the  party  making  the  contract,  re- 
gardless of  whether  or  not  he  is  the  owner  of  the  goods,  or  whether 
the  freight  is  secured  by  lien.*'     Where  the  shipper  is  impliedly 

86.  Louisville  &  N.  R.  Co.  v.  Ful-  liability  is  only  discharged  by  full 
gham,  91  Ala.   555,  8   So.  803.  payment  by  him  or  by  the  consignee. 

87.  Johnson  v.  Cayuga  &  S.  R.  Co.,  An  interstate  carrier  may  recover 
11  Barb.   (N.  Y.)   631.  from   the   shipper   the   difference   be- 

Shipper  held  entitled  to  recover  tween  the  legal  freight  rate  as  fixed 
from  carrier  excess  over  contract  by  the  schedules  filed  with  the  Inter- 
rates.  Tugmau  v.  National  S.  S.  Co.,  state  Commerce  Commission  and  a 
76  N.  Y.  307.  less  amount  paid  by  the  sihipper  by 

88.  Camblos  v.  Philadelphia  &  R.  mutual  mistake,  as  the  proper 
R.  Co.,  Fed.  Cas.  No.  2,331.  charge.     Id. 

89.  U.  S. — Portland  Flouring  Mills  8.  C— Hayvvard  v.  Middleton,  1 
Co.  V.  British,  etc.,  Ins.  Co.,  130  Fed.  Mill,  Const.  (S.  C.)  186;  Hay  ward 
860,  65  C.  C.  A.  344,  aff'g  decree,  v.  Middleton,  3  MoOord  (S.  C.)  121, 
British,  etc.,  Ins.  Co.  v.  Portland  the  consignor  of  goods,  and  noit  his 
Flouring  Mills   Co.,   124  Fed.   855.  factor,  is  liable  for  their  freight.   He 

Ind. — Baltimore,    etc.,    Ry.    Co.    v.      is  not  the  less  liable  because  the  con- 
New   Albany   Box   &   Basket   Co.,   48      signee  is  also  liable. 
Ind.  App.  647,  94  N.  E.  906,  and  his 
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bound  on  the  face  of  the  bill  of  lading  to  pay  tlie  freight  of  goods, 
it  may  be  shown  by  parol  evidence  that  the  carrier  received  them 
•under  an  agreement  with  a  third  person  to  pay  the  freight,  if  such 
person  has  in  fact  paid  it.'"  The  consignor  of  goods  may  be  liable 
for  freight,  if  he  be  the  owner  of  the  goods,  notwithstanding  a 
provision  in  the  bill  of  lading  that  the  goods  are  to  be  delivered 
to  the  consignees,  he  or  they  paying  the  freight.'^  The  shipper 
named  in  a  bill  of  lading  is  liable  to  the  carrier  for  the  freight, 
although  he  does  not  own  the  goods,  and  the  carrier  has  waived 
his  lien  thereon.'^  It  is  immaterial  to  the  liability  for  freight  of 
the  owner  of  goods  sent  by  general  ship  whether  or  not  the  owner- 
ship appears  on  the  bill  of  lading.'^  The  original  shipper  of 
goods  under  the  ordinary  bill  of  lading  is  liable  for  the  freight, 
though  the  consignee  offered  to  pay  and  the  carrier  refused  to 
receive  it.'^  A  consignee  who  receives  goods  from  a  carrier  is 
presumptively  their  owner  and  liable  for  the  freight  charges;  and, 
where  a  consignee  took  goods  in  the  carrier's  possession,  he  could 
not  claim  that  he  had  no  interest  in  the  property.'^    While  a  con- 

90.  Wayland  v.  Mosely,  5  Ala.  430,  out  payment,  and  the  carrier  takes 
39  Am.  Dec.  335.  in  payment  a  bill  of  exchange  drawn 

91.  Holt  V.   Westcott,  43  Me.  445,  by  the  consignees  on  the  owner,  which 
69  Am.  Dec.  74.  is   not   paid,   the   owner   is   not   dis- 

92.  Wooster  v.  Tarr,  90  Mass.    (S  charged  from  liability,  either  by  the 
Allen)    270,   85   Am.  Dec.   707.  delivery   or    taking    the    bill    of   ex- 

An  action  will  lie  by  the  shipowner  change.     Id. 

against     the     original     ship3>er     for  94.  Gilson  y.  Madden,  1  Lans.   (N. 

freight  on  the  bill  of  lading,  where  Y.)    172. 

freight   has   not  been    received   from  Though  a  waybill  recites  that  the 

some  other  party,  or  the  shipper  has  shipment   ie   on    account  of   a   third 

not  lost  his  right  by  some  wrongful  person,   it   is   not   sufficient  to   show 

act  or  omission.     Blanchard  v.  Page,  that    defendant,    who   consigned    the 

74  Miass.   (8  Gray)   281.  freight,  did  so  as  agent  for  auch  third 

93.  Grant  v.  Wood,  21  N.  J.  Law  person,    so    as    to    release   him   from 
(1  Zab.)    392,  47  Am.  Dee.  162.  liability  to  the  carrier  in  an  action 

Where   a  bill    of   lading   of   goods  for  freight  charges.     Id. 
sent  by  general  ship  states  that  the  95.  Pennsylvania  R.  Oo.  v.  Titus, 

consignees  are  to  pay  the  freight,  and  78  Misc.  Rep.  (N.  Y.)  347,  138  N.  Y. 

the  goods  are  delivered  to  them  with-  Supp.  335. 
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signer's  liability  for  freight  depends  on  express  contract  with,  the 
shipper,  the  consignee's  liability  arises  only  on  acceptance  of  the 
goods  by  which  the  carrier's  lien  for  freight  is  terminated.'*  A 
consignee  is  not  liable  for  the  freight  of  property  never  delivered 
to  him,  where  it  is  not  shown  that  he  ever  accepted  the  consign- 
ment, or  authorized  its  entry  at  the  custom  house  by  the  consignor 
who  took  possession  of  it."  If  the  consignee  is  a  stranger  to  the 
shipment,  and  no  party  to  the  bill  of  lading  in  making  it,  it  is 
clear  as  to  him  the  bill  of  lading  cannot  be  contradicted  by  prov- 
ing that  no  freight  had  been  paid.  But,  if  he  be  one  of  the  ship- 
pers, and  the  acknowledgment  of  the  payment  of  freight  in  ad- 
vance by  the  master  has  been  obtained  by  fraud  or  mistake,  evi- 
dence of  such  fraud  or  mistake  may  be  admitted.'*  Where  the 
consignor  of  goods  contracts  with  a  carrier  for  their  transporta- 
tion, he  is  prima  facie  liable  to  pay  the  charges  thereof,  and  the 
fact  that  the  charges  are  unpaid  by  him,  and  are  to  be  collected 
from  the  consignee,  does  not  discharge  the  consignor  from  his 
liability."  The  fact  that  a  carrier  accepted  a  consignee's  paper, 
in  lieu  of  cash,  for  freight,  knowing  that  the  consignee  was  acting 
for  another,  does  not  constitute  such  an  election  to  hold  the  con- 
signee as  will  deprive  the  carrier  of  his  remedy  against  the  con- 

96.  Pennsylvania  R.   Co.  v.  Titus,  owner  for  the  proceeds  of  the  peaches, 

142  N.  Y.  Supp.  43.  was  not  liable  to  the  carrier  for  the 

Wheaw    a.    carrier    induces    a    oon-  difference   in  the   freight.     Id. 

signee  to  aoeeipt  goods  on  the  theory  97.  Ferret  v.  Sauvinet,  2  La.  Ann. 

that  freight  charges  are  "  as  stated,"  559. 

the  consignee  does  not  thereby  become  98.  President,    etc.,     of     Portland 

liable  to  the  carrier  for  the   differ-  Bank  v.  Stubbs,  6  Mass.  422,  4  Am. 

ence  between  the  freight  cha,rges  paid  Dec.  151.     See  Sears  v.  Wingate,  S5 

and  those  which  the  carrier  was  re-  Mass.    (3  Allen)    106. 

quired  by  law  to  charge.     Id.  99.  Central  R.  Co.  v.  MaeOartney, 

Where  peaches  were  shipped  in  in-  68  N.  J.  Law,  165,  53  Atl.  575. 

terstate  commerce  to   defendant   for  The   exisitence    of    the    relation    of 

sale    on    commission    and   defendant  carrier  and  consignee  will  not  estab- 

paid  the  freight,  which  by  mistake  liah  a  liability  on   the   part  of  the 

of   the   carrier's   agent  wafl  too   low  latter  to  pay  the  freight  charges,  in 

to  comply  with  the  schedule  filed,  de-  the  absence  of  an  agreement,  express 

fendant,     having    accounted    to    the  or  implied.     Id. 


€72  '^^^  LAW  or  CARRIERS. 

signor  on  the  dishonor  of  the  paper.^  When  goods  are  shipped  on 
hoard  a  vessel  to  be  carried  for  freight,  and  the  master  of  the  ves- 
sel, on  his  arrival  at  the  port  of  delivery,  delivers  the  goods  to  the 
consignee  without  receiving  freight,  the  shipper  of  the  goods,  if 
he  is  also  the  owner,  and  the  consignee  merely  his  agent,  is  liable 
for  the  freight,  notv7ithstanding  the  clause  in  the  bill  of  lading 
"  to  be  delivered  to  the  consignee  or  his  assigns,  he  or  they  paying 
freight  for  l^he  same.^  A  railway  company,  through  a  mistake  of 
its  shipping  clerk,  having  collected  less  from  a  consignor  than  the 
fixed  rate  on  a  shipment  of  goods  delivered  to  the  consignee,  an 
action  will  lie  against  the  consignee  for  the  balance  due,  notwith- 
standing there  was  an  agreement  between  the  consignee  and  the 
consignor  that  the  consignor  was  to  pay  the  freight  charges.* 
Where  a  consignor  has  notice  that  a  consignee  had  refused  to  ac- 
cept car  loads  of  goods,  and  directs  the  carrier  to  reship  them  with 
direction  to  "  allow  all  charges  to  follow,"  and  the  second  con- 
signee also  refuses  to  accept  the  cars,  the  consignor  will  be  liable 
for  the  carrier's  proper  charges  for  freight.*     Where  goods  were 

Where   a   common   carrier,   on    de-  4.  Baltimore  &  O.  R.  Co.  v.  Samuel, 

livery  of  goods,  waives   its   lien   for  48  Pa.  Super.  Ot.  274. 

freight  charges,  and  allows  the  con-  Where  a  carrier's  receipt  for  goods 

signee  to  remove  the  goods,  and  the  stated  that  they  were  to  be  delivered 

consignee,   with   knowledge   that  the  to     the     consignee     "  on     receipt    of 

freight  charges  are,  to  a  certain  ex-  freight,"  and  the  goods  were  delivered 

tent,  unpaid,  and  that  the  carrier  is  without    collecting    the    freight,    and 

giving  up   his   lien   thereon,   accepts  subsequently  the  consignee  failed,  the 

the  goods,   and  removes  them,   it   is  carrier  could  collect  of  the  consignor, 

evidence    from    which    to    imply    an  although  he  had  paid  the  freight  to 

agreement  to  pay  the  known  amount  the     consign'ee.       Collins     v.     Union 

of  the  freight  charges.  Transp.  Co.,  10  Watts    (Pa.),  384. 

1.  Atlas  S.  S.  Co.  V.  Colombian  The  clause  "  he  (consignee)  paying 
Land  Co.,  103  Fed.  358,  42  C.  C.  A.  freight,"  in  a  bill  of  lading,  is  in- 
398.  troduced  for  the  benefit  of  the  car- 

2.  Spencer  v.  White,  23  N.  C.  (1  rier,  and  does  not  exempt  the  con- 
Irea.)   236.  signor  from  liability.  Layng  v.  Stew- 

3.  Louisville  &  N.  Ry.  Co.  v.  Mag-  art,  1  Watts  &  S.  (Pa.)  322.  See 
nus  Co.,  32  Ohio  Cir.  Ct.  R.  682.  also,  Thomas  v.   Snyder,   39   Pa.   St. 

(3  Wright)    317. 
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aold  with  a  reservation  of  title  until  payment  of  purchase  money 
notes,  and  before  payment  of  aU  of  them  a  third  person,  lawfully 
in  possession,  delivered  the  goods  for  transportation  to  a  carrier 
without  the  seller's  knowledge,  the  carrier  being  ignorant  of  the 
seller's  claim,  on  the  consignee's  failing  to  call  for  the  goods,  the 
carrier  could  not  withhold  possession  from  the  seller  until  the 
payment  of  freight  and  charges.^  In  the  absence  of  an  agreement 
to  the  contrary,  a  consignor  is  generally  responsible  for  the  freight 
charges.*  Implied  contract  by  consignee  to  pay  the  freight  under 
bill  of  lading  containing  the  stipulation,  "  the  consignee  or  con- 
signees paying  freight,"  arises  from  acceptance  by  the  consignee 
of  the  delivery  of  the  goods  and  waiver  of  lien  by  the  carrier.'' 

§  8.  Payment  or  tender  of  charges. 

Where  a  carrier  has  negligently  delayed  delivery  of  goods,  so 
that  his  liability  for  damages  therefor  is  equal  to  or  greater  than 
the  amount  of  the  freight,  the  consignee  may  maintain  replevin 

5.  Corinith  Engine  &  Boiler  Works  shipment  of  the  cotton.  Missouri, 
V.  Mississippi  Cent.  R.  Co.,  95  Miss.  etc.,  Ey.  Co.  of  Texas  v.  Capital 
817,  49  So.  261.  Ctompress  Co.    (Tex.  Olv.  App.),  110 

6.  Keeling  &  Field  v.  Walter  Oon-  S.  W.  1014. 

nally  &  Co.   (Tex.  Civ.  App.),  157  S.  7.  Union  Pac.  R.  Co.  v.  American 

W.  333.  Smelting   &    Refining   Co.,    303    Fed. 

Demurrage  charges. — Where  a  cor-  730. 
poratlon  was  organized  to  compress  An  implied  contract  by  the  con- 
cotton,  and  operated  a  compress,  but  slgnee  to  pay  the  freight  charges.  In 
did  not  authorize  shippers  to  consign  the  absence  of  a  bill  of  lading,  arises 
cotton  to  it,  and  did  not  accept  cot-  where  the  consignee  knows  that  the 
ton  as  consignee,  and,  as  agent  of  the  carrier  looks  to  him  for  the  freight, 
owners,  it  delivered  cotton  to  a  rail-  and  delivers  the  goods  to  him,  thereby 
road  for  transportation  and  collected  waiving  his  lien.  Id. 
from  the  railroad  the  charges  for  Where  interstate  shipments  were 
compression,  the  corporation  was  not  made  to  defendant,  who  received  the 
liable  to  the  railroad  company  for  de-  goods  and  paid  a  portion  of  the 
murrage;  there  being  no  contractual  charge  and  refused  to  pay  the  re- 
relation  between  the  corporation  and  mainder,  it  raised  an  implied  contract 
the    railroad   with    reference   to   the  to  pay  such  balance.    Id. 

43 
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■without  tender  of  the  freight.*  Where  consignee  tendered  freight 
charges,  but  failed  to  keep  such  tender  good  by  deposit  in  court, 
he  was  without  right  to  possession  of  the  property  shipped.' 
Though  a  carrier  is  not  required  to  deliver  the  goods  until  its 
lawful  charges  have  been  paid  or  tendered,  if  it  refuses  to  deliver 
unless  plaintiff  will  pay  an  unlawful  and  extortionate  charge, 
under  such  circumstances  as  to  make  it  clear  that  a  tender  of  the 
lawful  charges  would  be  refused,  the  shipper  is  excused  from  pro- 
ducing the  actual  money  and  offering  it  before  treating  the  car- 
rier's refusal  to  deliver  as  a  conversion.^"  A  rule  requiring  a 
shipper  to  pay  car  service  charges,  whether  just  or  unjust,  with  no 
redress  but  to  submit  a  claim  for  the  return  of  the  money  to  the 
manager  of  the  car  service  association  promulgating  the  require- 
ment, is  not  reasonable.^^  It  is  not  an  unreasonable  rule  of  law 
that  the  owner  of  a  vessel,  who  insists  upon  a  stipulation,  in  a 
bill  of  lading,  that  the  freight  shall  be  payable  to  him,  should  be 
present  personally,  or  by  an  agent,  to  receive  it  at  the  proper  time 
and  place  of  payment."  Where  a  bill  of  lading  provided,  "  dam- 
ages or  deficiencies,  if  any,  to  be  deducted  from  charges  by  con- 
signees," an  intermediate  consignee  was  authorized  to  require  an 
adjustment  for  deficiencies  before  paying  die  freight.^'  Where  a 
station  agent,  contrary  to  general  instructions,  delivered  gooda 
without  requiring  payment  of  the  freight,  but  charged  himself 
with  it,  in  his  account  with  the  railroad  company,  as  if  collected,, 
and  paid  the  amount  to  the  company,  the  debt  still  existed,  due  to 

8.  Moran  Bros.  Co.  v.  Northern  12.  Thomas  v.  Snyder,  39  Pa.  St. 
Pac.  R.  Co.,  19  Wash.  266,  53  Pa«.       (3  Wright)    317. 

49,  1101.  13.  Wilson  t.  Van  Santvoord,  cited 

9.  Robbing  v.  Chicago  &  A.  Ry.  Co.,      in  18  Barb.  (N.  Y.)  590. 

132  Mo.  App.  306,  111  S.  W.  1179.  An    alleged   mercantile   custom   by 

10.  Georgia  R.  R.  v.  Richards,  9  which  an  intermediate  consignee  was 
Ga.  App.  639,  72  S.  E.  48.  authorized  to  deduct  deficiencies  held 

11.  Larabee  Flour  Mills  Co.  v.  not  to  be  a  custom  which  the  courts 
Missouri  Pac.  Ry.  Co.,  74  Kan.  808,  would  recognize.  Strong  v.  Grand 
88  Pac.  72.  Trunk  R.  Co.,  15  Mich.  206,  93  Am. 

Dec.  184. 
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the  company,  and  not  to  tlie  agent,  thougli  before  payment  by  the 
consignee  the  company  notified  the  agent  that  it  would  hold  him 
solely  responsible  for  it,  and  therefore  the  debt  might  be  paid  on 
an  execution  against  the  railroad  company  under  a  quasi-gamishee 
law."  The  fact  that  a  railroad  company,  through  erroneous  com- 
putation of  freight  charges,  demands  more  than  is  due,  does  not 
constitute  a  waiver  of  tender  of  the  amount  due.^^  Tender  of  the 
agreed  freight  for  transportation  of  goods  over  connecting  roads, 
contracted  for  as  an  entirety,  entitles  the  consiguee  to  receive  the 
goods  from  the  last  company  in  the  line,  irrespective  of  arrange- 
ments between  the  two  companies  for  division  of  such  charges,  or 
of  whether  it  is  enough  to  satisfy  the  usual  separate  charges  of 
both  companies  or  not.'°  Where,  on  demand  being  made  for  de- 
livery of  goods,  a  carrier  denies  the  possession  of  them,  a  tender 
of  the  freight  charges  is  excused."  The  delivery  of  goods  by  a 
common  carrier  in  ships,  and  the  payment  of  freight,  are  simul- 
taneous acts — conditions  mutually  dependent.  The  consignee  is 
not  bound  to  pay  freight  until  the  goods  are  delivered,  nor  liie 
master  to  deliver  the  goods  until  the  freight  is  paid.  If  the  goods 
are  withheld,  the  freight  must  be  tendered — if  the  freight,  the 
goods — ^to  enable  either  party  to  maintain  an  action  against  the 
other  for  a  breach  of  contract."  Where  a  consignee  offers  to  pay 
the  amount  of  freight  named  in  the  contract,  and  the  carrier  re- 
fuses it,  claiming  a  larger  sum,  the  consignee  need  not  make  a 
formal  tender.^' 

§  9.  Right  to  examine  goods  before  payment. 

A  consignee  has  a  right  to  examine  the  cargo  at  the  place  of 

14.  Judd  V.  Littlejohn,  11  Wis.  176.      120  Ind.  73,  21  N.  E.  340,  16  Am.  St. 

15.  Loewenberg   v.   Arkansas   &   L.      Rep.  315,  7  L.  R.  A.  214. 

Ey.  Co.,  56  Ark.  439,  19  S.  W.  1051.  18.  Clark   v.    Masters,    14    N.     Y. 

16.  Evansville    &    C.    R.    Co.    v.      Super.  Ct.   (1  Bosw.)    177. 

Marsh,  57  Ind.  505.  19.  Tsham  T.  Greeniam,   1  Handy 

17.  Adams  Express  Co.  v.  Harris,      (Ohio),  357. 
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delivery  before  paying  the  freight.^  The  carrier  is  not  bound  to 
part  with  the  possession  of  Ae  goods  or  to  make  actual  delivery 
until  the  freight  is  paid,  though  the  goods  must  be  first  discharged 
from  the  vessel  and  an  opportunity  given  to  examine  them.*^  A 
consignee  has  a  right  to  examine  the  quantity,  quality,  and  con- 
dition of  the  goods  before  accepting  delivery;  and,  if  he  cannot 
do  so  without  unlading,  the  carrier  is  bound  to  unlade  the  cargo 
at  his  own  expense,  and  place  it  in  suck  a  position  that  the  con- 
signee may  exercise  these  ri^ts  before  he  can  claim  his  whole 
freight.* 

§  10.  Time  of  payment. 

Where  the  bill  of  lading  is  silent  as  to  the  time  for  the  payment 
of  freight,  the  law  implies  liiat  it  is  to  be  paid  on  delivery  of  the 
goods  at  the  port  of  discharge.^  A  carrier  cannot  require  a  ship- 
per to  receive  freight  in  parcels,  and  pay  charges  on  the  parcels 
as  delivered,  where  the  goods  were  shipped  imder  one  bill  of  lad- 
ing.** A  railroad  company  cannot  fix  on  an  absolute  rate  of  com- 
pensation, and  insist  on  being  paid  by  expr^s  companies  in  ad- 
vance or  at  the  end  of  each  trip.^  Although  a  shipowner  has  a 
lien  upon  the  cargo  for  the  freight,  the  cargo  must  be  discharged 
upon  the  wharf  before  he  is  entitled  to  the  freight ;  and  this  rule 

20.  Brittan  v.  Barnaby,  62  U.  S.  24.  Brittan  v.  Bamaby,  supra;  One 
(21  How.)  527,  16  L.  Ed.  177;  Cer-  Thousand  Two  Hundred  and  Sixty- 
tain  Ijogs  of  Mahogany,  Fed.  Cas.  No.      Five  Vitrified  Pipes,  supra. 

2,559     (2     Sumn.     589)  ;     Isham    v.  Where   the   contract    of    aflfreight- 

Greenham,  1  Handy   (Ohio),  357.  ment  was  entire,  no  freight  was  due 

21.  One  Thousand  Two  Hundred  until  the  whole  consignment  was  de- 
and  Sixty-Five  Vitrified  Pipes,  Fed.  Uvered,  unless  delivery  was  prevented 
Cas.  No.  10,536  (14  Blatchf.  274),  by  the  act  or  fault  of  the  aMpper  or 
revg.  Fed.  Cas.  Xo.  14,280  (5  Ben.  consignee.  One  Hundred  and 
402).                                                          .  Sevenly-Fl^ve  Tmis  of  Goal,  Fed.  Cas. 

22.  Clark  v.  Masters,  14  N.  Y.  No.  10,522  (9  Ben.  400);  Clark  v. 
Super.  Ct  (1  Bosw.)   177.  Masters,    14    N.    Y.    Super.    Ct    (1 

23.  British,  etc.,  Ins.  Co.  v.  Soatii-  Bosw.)   177. 

em  Pac.  Co.,  72  Fed.  285,  18  C.  C.  A.         25.  Southern  Express   Co.    v.    St 
S61,  38  U.  S.  App.  243.  Louis,  eic,  Ey.  Co.,  10  Fed.  210 
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is  not  altered  by  the  fact  that  the  cargo  is  ice,  or  by  a  provision 
in  the  bill  of  lading  that,  the  cargo  shall  be  discharged  by  the  con- 
signee with  the  assistance  of  the  crew.^*  Where  water  melons  are 
shipped  in  car  loads,  the  freight  is  due,  in  the  absence  of  an  ex- 
press contract  fixing  a  different  time,  when  the  cars  reach  the 
usual  place  of  storing  such  cars  in  the  city  of  destination,  and  lie 
consignee  is  notified  of  their  arrival  and  of  the  company's  readi- 
ness to  deliver,  though  it  may  be  necessary,  before  actual  delivery 
can  be  made,  to  switch  the  car  to  a  particular  track."  A  notice 
given  to  a  consignee  of  goods  by  a  master  of  a  vessel,  on  her  ar- 
rival, of  the  place  where  he  intends  to  deliver  the  goods,  is  not 
equivalent  to  a  personal  delivery  of  the  goods,  so  as  to  entitle  the 
master  to  demand  immediate  payment  of  the  freight.^  Freight 
is  the  price  to  be  paid  for  the  actual  transportation  of  goods  by 
sea  from  one  place  to  another,  to  the  payment  of  which  the  de- 
livery of  the  goods  at  the  place  of  their  destination  is  a  condition 
precedent.^  A  railroad  company  is  not  entitled  to  demand  freight 
charges  or  demurrage  until  it  is  in  a  condition  to  tender  delivery 
of  the  goods  at  a  convenient,  safe,  and  uninterrupted  point  at  its 
depot  or  on  its  road.'"  As  a  general  principle,  freight  is  not  due 
until  the  delivery  of  the  cargo,  unless  the  delivery  is  prevented 
by  the  default  of  the  shipper  or  his  agents ;  and  where  the  delivery 
becomes  impossible,  from  causes  not  arising  from  the  fault  of 
either  party,  the  shipper  will  not  be  liable  to  pay  the  freight.*^ 

§  11.  Actions  for  rebates  and  advances. 

Where,  in  an  action  against  a  railroad  company  to  recover  re- 

26.  The  E.  M.  Wright,  1  Mack«y  the  goods  by  a  tender,  so  as  , to  give 
(D.  C),  24.  an  immediate  right  to  demand  pay- 

27.  Oolumbus  Southern  Ry.  Oo.  v.  ment  of  the  fredght.    Id. 
Woolfolk,  94  Ga.  507,  20  S.  E.  119.  29.  Hagar  v.  Donaldson,  11  Pa.  Oo. 

28.  Clark  v.   Masters,    14    N.    Y.  Ot.  R.  253   (Com.  PI.). 

Super.  Ot.  (1  Bosw.)  177.  30.  East  Tennessee,  etc.,  Ry.  Co.  v. 

T!he    unlading    the   cargo    by   the  Hunt,  83  Tenn.   (15  Lea)   261. 

master  of  a  vessel  is  a  condition  pre-  31.  Brown    v.     Ralston,     4     Rand, 

cedent  to  the  constructive  delivery  of  (Va.)    504. 
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bate,  the  evidence  tended  to  show  that  the  sum  claimed  had  been 
received  by  the  company,  that  when  previous  to  the  institution 
of  the  suit  plaintiff  presented  defendant  with  a  biU  showing  the 
amount  claimed  and  demanded  repayment,  and  such  payment  was 
resisted  on  the  ground  that  no  such  contract  as  plaintiff  set  up  had 
been  made,  an  instruction  was  not  improper  that  the  jury,  from 
the  fact  that  defendant  resisted  the  claim  of  plaintiff  for  repay- 
ment on  the  sole  ground  that  no  such  contract  as  he  set  up  had 
been  made,  might  infer  that  the  amounts  claimed  to  have  been 
paid  had  been  received  by  the  defendant.*^  A  complaint  against 
a  railroad  company  which  alleged  that  plaintiff  built  a  tram  road 
and  hauled  over  it  lumber  which  he  delivered  to  defendant,  who 
shipped  it,  and  that  at  a  specified  rate  on  lumber  delivered  by  the 
tram  road,  as  prescribed  by  contract  between  the  parties,  he  became 
entitled  to  a  certain  sum,  is  not  demurrable  on  the  ground  that 
the  contract  was  ultra  vires,  in  conflict  with  Laws  1891,  c.  320, 
and  contrary  to  public  policy,  as  it  was  not  averred  plaintiff  trans- 
ported any  of  his  own  lumber,  and  if  the  contract  was  an  attempt 
to  give  plaintiff  a  rebate  forbidden  by  section  4,  or  a  discrimination 
of  rates  in  his  favor,  it  could  not  be  fairly  inferred  from  the 
complaint,  and  only  an  answer  could  raise  the  defense.''  In  an 
action  against  a  railroad  to  recover  a  rebate  alleged  to  be  due  on 
freight  paid  under  a  special  contract  with  defendant's  receiver, 
where  it  is  alleged  and  admitted  by  demurrer  that  the  business  of 
the  company  was  controlled  and  managed  by  a  receiver,  the  conten- 
tion that  he  had  no  power  to  make  the  contract  is  without  merit, 
where  his  authority  is  not  shovsm.'*  A  contract  of  shipment  is  not 
rendered  illegal  by  the  simple  fact  that  the  carrier  gives  the  shipper 
a  special  rate,  to  be  carried  into  effect  by  means  of  a  rebate ;  and 
in  order  to  defeat  the  shipper's  action  for  the  rebate  the  carrier 
must  show  that  the  special  rate  is  an  tmjust,  unfair,  and  oppressive 

32.  Christie  v.  Missouri   Pac.   Ry.  34.  Bayles  v.  Kansas  Psw!.  Ry.  Co., 
C5o.,  94  Mo.  453,  7  S.  W.  567.                    13  Colo.  181,  22  Pac.  341. 

33.  Willcox  V.  Durham  &  C.  R.  Co., 
153  N.  C.  316,  67  S.  E.  758. 


CARRIER'S  CHARGES.  679 

discrimination  in  favor  of  the  shipper  against  the  general  public.'* 
In  assumpsit  by  a  forwarding  merchant  against  a  common  carrier 
to  recover  back  freight  paid  by  plaintiff  on  the  goods  before  they 
were  delivered  to  defendant,  and  which  defendant  failed  to  collect 
from  the  consignee  according  to  custom  and  the  direction  of  the 
bill  of  lading  whereby  plaintiff  lost  his  lien,  it  is  no  defense  that 
the  goods  were  damaged  by  act  of  God,  during  the  voyage,  to  an 
amount  exceeding  plaintiff's  claim,  it  not  being  shown  that  the 
goods,  though  damaged,  were  not  still  abundant  security  for  the 
claim.'^  An  action  against  a  carrier  to  recover  an  amount  paid  in 
excess  of  the  freight  rates  fixed  by  statute,  is  one  sounding  in  tort, 
where  the  complaint  alleges  that  defendant  unlawfully  withheld 
the  goods,  and  "  unlawfully  demanded,  extorted,  took,  and  re- 
ceived "  such  excessive  amount,  although  the  complaint  alleges  that 
defendant  thereby  became  indebted  to  plaintiff  in  a  certain  sum, 
instead  of  that  plaintiff  sustained  damages."  Where  plaintiffs 
obtained  a  reduced  rate  for  certain  freight  from  defendant's  super- 
intendent upon  their  assertion  that  the  local  agent  of  a  competing 
line  had  offered  to  give  the  reduced  rate,  and,  in  assumpsit  for  the 
rebate,  it  appeared  that  plaintiffs  withheld  from  defendant's  super- 
intendent the  fact  that  what  the  local  agent  had  said  to  them  was 
based  on  their  representation  that  he  (the  superintendent)  had 
offered  the  lower  rate,  instructions  allowing  plaintiffs'  recovery 
should  embrace  the  condition  that  the  defendant's  offer  was  made 
with  an  understanding  of  the  circumstances  that  induced  the  offer 
of  the  competing  line.''  In  a  suit  to  recover  by  way  of  rebate  a 
part  of  the  regular  freight  charges  paid  by  a  shipper,  a  plea  is 
good  which  states  facts  showing  that  the  promise  relied  on  was  an 

35.  Clevieland,  etc.,  Ry.  Co.  v.  Clos-  carrier  to  enforce  the  same  in  con- 
ser,  126  Ind.  348,  26  N.  E.  159,  22  sideration  of  having  got  the  contract) 
Am.  St.  Rep.  593,  9  L.  R.  A.  754.  of  affreightment. 

36.  Lee  v.  tJalter,  Hill  &  D.  Supp.  37.  Graham    v.    Chicago,   etc.,    Ry. 
(N.  Y.)    163,   plaintiff  may  prove  a  Co.,  53  Wis.  473,  10  N.  W.  609. 
custom  giving  the  forwarder  such  a  38.  Jacksonville   S.   E.   Ry.   Co.  T. 
lien,  and  making  it  the  duty  of  the  Rabbit,  29  HI.  App.  288. 
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undertaking  to  discriminate  in  favor  of  the  plaintiff,  in  violation 

of  the  statute.^ 

§  12.  Actions  for  charges. 

That  one  is  named  as  consignee  in  a  hill  of  lading  is  evidence 
that  he  is  the  owner  of  the  goods,  and  where  no  other  is  named  it 
will  support  a  finding  that  he  is  the  owner  and  liahle  for  the 
freight ;  it  not  appearing  that  the  carrier  knew  that  the  consignee 
was  a  commission  merchant.*"  Under  the  Georgia  Code,  where  an 
action  is  brought  by  a  carrier  to  recover  freight  charges  on  freight 
delivered  without  requiring  payment  therefor,  defendant  can  file 
a  plea  of  recoupment,  setting  up  the  amount  of  damages  against 
plaintiff's  recovery,  and  recovery  over  for  any  excess.*^  In  an 
action  against  three  persons  for  freight  in  transporting  horses 
under  a  contract  made  with  one  of  them,  the  fact  that  the  other 
two  neither  shipped  nor  owned  the  horses  transported,  and  were 
not  bound  to  the  carrier  by  contract,  express  or  implied,  for  the 
freight,  may  be  proved  imder  the  general  denial.*^  A  petition  by 
a  carrier  to  recover  transportation  charges  advanced  by  it  to  the 
initial  carrier,  its  own  charges  and  charges  advanced  to  the  final 
connecting  carrier,  alleging  that  defendant  requested  plaintiff 
carrier  to  forward  the  cars  over  its  and  connecting  lines,  and 

39.  Indianapolis,  etc.,  E.  Co.  v.  Under  Hepburn  Act,  July  29,  1906, 
Davis,  32  111.  App.  67.  a  common  carrier  can  accept  nothing 

40.  New  York,  etc.,  E.  Co.  v.  York  but  money  in  payment  of  freight;  but 
&,  Whitney  Co.,  —  Mass.  — ,  102  N.  if  it  has  damaged  the  goods  and  de- 
E.  366.  livered  them  without  requiring  pay- 

The  acceptance  and  receipt  of  goods  ment  of  charges,   and  brings   an  ac- 

by  a  consignee  under  a  bill  of  lading  tion  therefor,  there  is  nothing  which 

providing  that  the  property  will  be  prevents  defendant  from  filing  a  plea 

charged  for  at  tariff  rates  is  strong  of   recoupment,  alleging   the   damage 

evidence  of  an  implied  promise  on  his  done  and  setting  the  same  off  against 

part  to  pay  the  fr-eight,  and  will  in  the  freight  charges.     Id. 
the   absence   of   other    circumstances  42.  Cleveland,     etc.,     Ey.     Co.     v. 

support  a  finding  of  such  promise.  Id.  Eudy,  173  Ind.  181,  89  N.  E.  951,  revg. 

41.  Battle  v.  Atkinson,  9  Ga.  App.  judg.    (Ind.  App.)   87  N.  E.  555. 
488,   71   S.  E.   775. 
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directed  plaintiff  to  pay  the  charges  and  promised  to  repay  the 
sums  so  paid  out,  declared  on  an  express  contract  as  to  a  promise 
to  repay  plaintiff,  but  not  as  to  the  amounts  of  the  charges  to  be 
paid,  and  it  was  not  error  to  allow  plaintiff  to  prove  that  the 
charges  paid  to  the  other  carriers  and  its  own  were  reasonable/' 
In  an  action  by  a  common  carrier  to  recover  freight  for  carrying 
goods,  defendant  may  set  up  by  way  of  counterclaim  damages 
sustained  by  reason  of  injuries  to  the  goods  through  plaintiff's 
negligence."  Since  the  effect  of  the  federal  legislation  regulating 
interstate  commerce  is  to  remove  the  rate  question  from  private 
agreement,  a  shipper,  having  filed  a  counterclaim  in  an  action  by 
the  carrier  for  freight,  alleging  an  agreement  for  less  rate  than 
that  charged,  and  having  stipulated  that  the  rate  charged  was  the 
published  and  filed  rate,  "  made  up  of  a  combination  of  local 
rates,"  had  the  burden  of  proving  that  the  appropriate  rate  was 
not  the  sum  of  such  local  rates,  but  another  rate,  established  and 
filed."'  The  ovsmer  of  live  stock  transported  by  a  railway  when 
sued  for  the  freight  charges  may  recoup  damages  sustained  by 
reason  of  injuries  to  the  stock  through  the  railroad's  neglect.^*  An 
affidavit  of  defense,  in  an  action  to  recover  demurrage  charges  for 
the  detention  of  ears,  need  not  specify  in  detail  the  facts  respecting 

43.  Chicago,  etc..  Ey.  Co.  v.  Bay  the  word  "  direct,"  the  charge  other- 
Shore  Lumber  Co.,  140  Mo.  App.  52,  wise  correctly  presenting  th«  ques- 
119  S.  W.  973.  tion    of   negligence     and     burden     of 

44.  Sohwinger  v.  Raymond,  83  N.  proof.  American  Merchants'  Union 
Y.  193,  38  Am.  Rep.  415;  Manning  v.  Express  Co.  v.  Phillips,  29  Mich.  515. 
Watson,  Cheves   (S.  C),  60.  The    defendant   cannot    recoup,    by 

45.  Baltimore  &  0.  E.  Co.  v.  La  way  of  set-off  as  for  goods  sold  and 
Due,  laS  App.  Div.  (N.  Y.)  594,  113  delivered,  the  value  of  goods  not  de- 
N.  y.  Supp.  964,  revg.  judg.  57  Misc.  livered,  because  the  aotion  of  indei- 
Rep.  614,  108  N.  Y.  Supp.  659.  itatus  assumpsit  therefor  would  not 

46.  South  &  N.  A.  R.  Co.  v.  Hen-  lie.  Johnson  v.  Sirader,  3  Mo.  359. 
lien,  56  Ala.  368.  Defendant  may  set  up  as  a  defense 

An  instruction  that  there  must  be  by  way  of  a  set-oflf  negligence  or  want 

direct  proof  of  negligence  in  trans-  of  skill  in  the  carrier  by  which  the 

portation  to  warrant   a   recoupment  goods   were    deteriorated    in    value, 

may  properly  be  modified  by  dropping  XiCech  v.  Baldwin,  5  Watts  (Pa.)  446. 
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the  detention  of  each  of  the  cars."  The  delivering  carrier  was 
not  a  necessary  party  to  an  action  by  the  initial  carrier  against  the 
consignor  to  recover  a  part  of  the  freight  charges  which  its  agent 
by  mistake  failed  to  collect,  where  the  delivering  carrier  was  only 
the  agent  for  the  receiving  carrier ;  the  receiving  carrier  being  the 
real  party  in  interest.**  The  person  who  is  entitled  to  maintain  an 
action  for  an  overcharge  in  freight,  or  is  liable  to  pay  a  deficiency 
in  the  amount  charged,  if  the  carrier  delivers  the  shipment  without 
collecting  the  rate  prescribed  by  the  Railroad  Commission,  is  the 
owner  of  the  shipment  at  the  time  it  is  released  and  possession 
surrendered  by  the  carrier,  and  the  consignee,  rather  than  the  con- 
signor, is  presumably  such  owner.**  In  an  action  for  freight, 
wherein  plaintiff  relied  on  a  special  promise  to  pay,  made  by  de- 
fendant before  the  car  had  gone  forward,  but  after  a  bill  of  lading 
had  been  issued,  providing  that  the  consignee  should  pay  the 
freight,  the  bill  of  lading  was  admissible  as  a  step  in  the  trans- 
action.^"    In  an  action  against  a  consignee  for  the  balance  of  a 

47.  Pennsylvania  R.  Co.  v.  Keally,  Tlioiigh  the  consignee,  by  accepting 
232  Pa.  567,  81  Atl.  646.                          the    goods,    becomes    liable     for     the 

In  an  action  for  demurrage,  where  freight  charges,  the  law  implying  a, 
the  evidence  authorizes  a  finding  for  promise  to  pay  from  his  acceptance 
plaintiff  in  some  amount,  but  there  thereof,  the  carrier  may  hold  the  con- 
was  no  evidence  as  what  the  exaot  signor  for  the  charges  and  waive  his 
sum  due  was,  a  verdict  for  plaintiff  lien  upon  the  goods  by  delivery  to  the 
for  $40  was  contrary  to  law.  Clegg  consignee  and  still  charge  the  con- 
Lumber  Co.  V.  Atlantic  &  B.  Ry.  Co.,  signor  upon  the  contract  of  ship- 
123  Ga.  603,  51  S.  E.  575.  ment;  and  hence,  where  the  consignee 

Evidence    held    to    show    that    the  is  only  the  agent  of  the  consignor  or 

railroad  company  did  not  waive  its  owner  in  receiving  the  goods,  in  an 

right  to  demand  unpaid  freight  and  action  against  the  consignor  for  bal- 

demurrage,  or  to  do  anything  which  ance   due    on   freight,    the    consignee 

would  lead  a  reasonably  prudent  per-  need  not  be  made  a  party.     Id. 

son  to  believe  that  it  had  waived  such  49.  Central  of  Ga.  Ry.  Co.  v.  E.  G. 

right.     Citizens'  Bank  of  Norfolk  v.  Willingham  &  Sons,  8  Ga.  App.  817, 

Norfolk   &   W.   Ry.   Co.,   —  Va.   — ,  70  S.  E.  199. 

78  S.  E.  568.  50.  Montpelier,     etc.,     R.     Co.     v. 

48.  St.   Louis   S.    W.    Ry.    Co.    v.  Macohi,  74  Vt.  403,  53  Atl.  960. 
Grambling,   97   Ark.   353,   133   S.  W.  It  was  competent  for  defendant  to 
1139.  testify  that,  when  freight  was  to  be 
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freight  rate  underpaid,  publication  of  the  rates,  as  required  by  the 
Interstate  Commerce  Law,  need  not  be  shown.'^  A  carrier's  action 
for  the  difference  between  the  charge  demanded  and  received  and 
the  charge  prescribed  by  the  Interstate  Commerce  Act,  may  be 
commenced  at  any  time  within  the  statutory  limits.^^ 

§  13.  Rights  of  connecting  carriers. 

Where  goods  consigned  to  a  point  beyond  the  initial  carrier's 
line  without  special  contract  are  delivered  at  the  terminal,  the 
delivering  carrier,  being  a  real  party  in  interest,  may  sue  the 
shipper  for  the  total  freight  charges. ^^  The  last  of  several  connect- 
ing carriers  of  live  stock  is  entitled  to  collect  the  lawful  charges 
of  its  connecting  carriers."  At  common  law  a  connecting  carrier 
is  not  bound  by  the  contract  as  to  freight  rates  fixed  by  the  initial  • 
carrier,  issuing  a  through  bill  of  lading,  unless  the  initial  carrier 
acted  with  authority  as  agent  for  the  connecting  carrier ;  and  where 


prepaid,  it  was  plaintiff's  custom  to 
indicate  it  on  the  bill  of  lading, 
though  it  appeared  that  defendant 
had  never  before  shipped  to  a  prepay 
station;  this  circumstance  merely 
affecting  the  weight  of  his  testimony. 
Id. 

Evidence  that  the  defendant  had  no 
title  to  the  consigned  goods  after 
they  were  placed  in  the  car  was  ad- 
missible as  bearing  on  the  improba- 
bility of  defendant's  promising  to  pay 
freight  on  another's  goods.     Id. 

51.  Louisville  &  N.  R.  Co.  v.  Mc- 
MuUen,  5  Ala.  App.  662,  59  So.  683, 
also  holding  that  proof  of  publication 
of  the  rates  was  waived. 

Evidence  held  insufficient  to  prove 
that  the  rate  claimed  in  the  com- 
plaint was  the  legal  rate  for  which 
defendant  was  liable.  Oregon  R.  & 
Kav.  Co.  V.  Coolidge,  59  Or.  5,  116 
Pac.  93. 

53.  Pennsylvania  R.   Co.   v.   Titus, 


138  N.  Y.  Supp.  325,  78  Misc.  Rep. 
347. 

Evidence  held  sufficient  to  sustain 
a  verdict  and  judgment  for  plaintiff. 
Philadelphia,  etc.,  R.  Co.  v.  Walker, 
45  Pa.  Super.  Ot.  524. 

A  complaint  held  to  allege  an  ac- 
tion to  recover  a  balance  due  on 
freight  charges,  and  not  an  equitable 
proceeding  to  correct  a  mistake,  so 
that  it  was  not  barred  by  laches  short 
of  the  period  of  limitations.  Balti- 
more &  0.  S.  W.  Ry.  Co.  V.  New  Al- 
bany Box  &  Basket  Co.,  48  Ind.  App. 
647,  94  N.   E.  906. 

A  complaint  held  not  to  allege  an 
agreement  between  the  railroad  com- 
pany's agent  and  defendant  as  to  the 
rate  of  charge.     Id. 

53.  Southern  Pac.  Co.  v.  Larabee, 
89  Kan.  608,  132  Pac.  205. 

54.  New  York  Cent.,  etc.,  R.  Oo.  v. 
Weil,  119  N.  Y.  Supp.  676,  «5  Misc. 
Rep.  179. 
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the  initial  carrier  without  authority  agrees  to  transport  goods  for 
less  than  the  regular  rates  of  the  connecting  carrier  the  latter  may 
collect  the  usual  rates,  and  the  shipper  must  look  to  the  initial 
carrier  for  damages  for  breach  of  contract.^  A  connecting  carrier 
being  bound  to  accept  and  forward  cattle  delivered  to  it  by  the 
initial  carrier  is  not  bound  by  a  freight  rate  less  than  the  legal 
rate  specified  by  the  agent  of  the  connecting  carrier  by  mistake.^ 
Where  one  of  several  connecting  carriers,  when  sued  for  damages 
to  an  automobile,  set  up  a  claim  for  demurrage,  it  was  entitled  to 
have  such  claim  submitted  to  the  jury."  The  right  of  a  railroad 
to  recover  its  part  of  the  interstate  commerce  rate  for  an  inter- 
state shipment  is  not  affected  by  its  line  being  wholly  in  one  state.^* 
In  determining  the  reasonableness  of  a  division  of  rates  between 
constituent  carriers,  the  length  of  the  haul,  the  lightness  of  train 


Where  cattle  were  detained  by 
federal  officers  in  a  quarantined  dis- 
trict while  in  the  hands  of  the  la,st 
connecting  carrier  in  accordance  with 
the  routing,  and  defendants  obtained 
a  release  of  the  stock  from  quaran- 
tine on  condition  tha*  they  be  shipped 
to  destination  entirely  through  New 
York  State,  which  was  impossible  if 
carried  by  the  last  connecting  carrier, 
which  thereupon  turned  over  the  cars 
to  the  plaintiff  whose  line  reached 
the  destination  wholly  through  New 
York  State,  plaintiff  thereby  became 
the  last  connecting  carrier,  and  was 
therefore  entitled  to  recover  its  law- 
ful charges  and  those  of  its  connect- 
ing carriers.     Id. 

55.  Reynolds  &  Craft  v.  Seaboard 
Air  Line  Ry.,  81  S.  C.  383,  62  S.  E. 
445. 

A  connecting  carrier  is  not  bound 
by  rates  quoted  to  a  shipper  by  the 
initial  carrier.  Hardaway  v.  South- 
em  Ry.  Co.,  90  S.  C.  475,  73  S.  E. 
1030.  I 


56.  Texas  Mexican  Ry.  Co.  v.  Reed 
(Tex.  Civ.  App.),  121  S.  W.  519. 

Plaintiff  was  liable  to  the  carrier 
for  the  additional  charge,  and  the 
carrier  had  a  statutory  right  to  hold 
.the  cattle  until  all  the  freight  was 
paid.     Id. 

57.  St.  Louis  S.  W.  Ry.  Co.  v.  Pat- 
ten (Tex.  Civ.  App.),  118  S.  W.  798. 

58.  Louisiana  Ry.  &  Nav.  Co.  v. 
Holly,   127  La.   615,   53  So.  882. 

That  the  initial  carrier  in  an  inter- 
state commerce  shipment  disregarded 
its  duty,  in  the  absence  of  special  in- 
structions, to  forward  the  shipment 
by  that  reasonable  and  practical  route 
to  which  the  lowest  charge  for  trans- 
portation applies,  does  not  prevent 
a  connecting  carrier,  over  whose  line 
the  shipment  is  routed  and  carried, 
from  collecting  the  interstate  com- 
merce rate  over  its  line;  the  shipper's 
remedy  being  against  the  initial  car- 
rier for  damages.    Id. 
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loads,  the  expense  of  billing  and  handling  the  traffic,  the  amount 
of  traffic,  the  season  of  the  year,  whether  it  is  local  or  through 
freight,  the  weight  and  bulk  of  the  goods,  etc.,  should  be  consid- 
ered.^' A  carrier  is  not  required  to  receive  goods  for  transporta- 
tion from  a  connecting  carrier  without  prepayment  of  its  charges 
if  demanded,  nor  to  advance  the  charges  of  a  connecting  carrier 
from  which  it  receives  goods;  nor  can  it  be  compelled  to  extend 
such  credit  or  make  such  advances  to  one  carrier  because  it  does 
so  to  another.'"  When  goods,  shipped  for  long  distances  under 
through  bills  of  lading,  which  recognize  several  distinct  carriers 
and  stages  of  transportation,  are  damaged  at  one  of  the  recognized 
points  of  transshipment  so  that  their  further  transportation  be- 
comes impracticable,  and  an  immediate  sale  is  necessary  for  the 
interests  of  all  concerned,  the  carrier  which  has  performed  the  last 
stage  of  the  carriage,  and  advanced  the  freights  of  preceding 
carriers,  is  entitled  to  pro  rata  freight.'*  Where  a  carrier  pre- 
sented to  a  proceeding  carrier  a  bill  of  lading  marked  in  one  place 
"  Prepaid,"  and  in  another  "  Collect,"  and  the  freight  had  been 
prepaid  but  the  waybill  did  not  show  it,  the  last  carrier  was 
charged  with  knowledge  putting  it  on  inquiry  which  would  have 
led  to  notice  of  prepayment ;  and  hence,  on  receiving  the  shipment, 
it  was  not  justified  in  paying  preceding  charges.'^  Where  the 
agent  of  the  defendant  company  (a  terminal  carrier)  at  the  station 
to  which  freight  is  carried  demands  a  sum  as  freight  greater  than 
that  fixed  in  the  bill  of  lading  issued  by  the  initial  carrier,  and, 
in  consequence  of  the  consignee's  refusal  tp  pay  more  than  the 
latter  sum,  the  shipment  is  not  delivered  for  a  period  of  ten  days, 
the  last  carrier  is  not  liable  in  damages  to  the  consignee  on  accouiit 

59.  State  V.  Illinois  Cent.  R.  Co.,  62.  Converse  Bridge  Co.  v.  Collins, 
246  111.  188,  92  N.  E.  814.  119  Ala.  534,  34  So.  561. 

60.  Southern  Indiana  Express  Co.  The  way  bill  showing  a  through 
T.  United  States  Express  Co.,  92  Fed.  billing  at  a  certain  price,  which  was 
1023,  35  C.  C.  A.  172.  paid  by  the  last  carrier,  it  oould  not 

61.  Scow  No.  190  and  Four  Hun-  recover  from  the  consignee  for  its 
dred  and  Fifty  Bales  Cotton,  88  Fed.  own  charges.    Id. 

320. 
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of  such  delay,  even  though  at  the  expiration  of  the  time  named  the 
goods  are  delivered  upon  the  payment  of  the  amount  of  the  freight 
set  out  in  the  bill  of  lading,  where  it  does  not  appear  that  the 
amoimt  demanded  by  the  defendant's  agent  was  in  excess  of  the 
legal  and  proper  charges,  according  to  the  fixed  and  usual  rates, 
nor  that  there  existed  between  the  defendant  company  and  the 
initial  carrier  contractual  relations  with  reference  to  transporta- 
tion charges.^  Where  the  initial  carrier  has  received  the  amount 
of  its  charges  from  the  connecting  and  final  carrier,  the  right  of 
action  to  recover  freights  is  vested  in  the  latter  alone."  Where 
no  agreement  exists  between  connecting  carriers,  and  freight  is 
received  by  one  of  such  railroads,  to  be  delivered  at  a  point  on 
the  other  for  a  sum  less  than  the  aggregate  regular  charges  of  both, 
the  latter  company,  on  receiving  it  and  carrying  it  to  such  point, 
must  deliver  it  to  the  consignee  upon  his  tendering  it  such  sum, 
providing  it  equal  the  regular  charges  of  the  latter,  whether  it 
does  or  does  not  include  any  charges  for  the  former.'^  The  ac- 
ceptance by  a  railroad  company  of  cars  of  freight  from  the  initial 
carrier  thereof  does  not  operate  as  a  ratification  of  an  oral  contract 
between  the  initial  carrier  and  the  consignor  to  carry  the  goods 
for  less  than  the  usual  rate.*'  Where  a  railroad  company  receipts 
for  goods  to  be  transported  to  a  point  beyond  its  line  for  a  definite 
sum  named,  and  the  consignor  is  charged  a  larger  sum  therefor, 
the  receipting  company  is  responsible  to  the  consignor  for  the 
excess."  A  statute,  requiring  delivery  by  the  initial  carrier  of 
freight  upon  any  track  it  owns,  leases,  or  uses,  or  can  use,  does 
not  prevent  such  initial  carrier  from  assessing  a  reconsignment 
charge  for  delivering  a  shipment  upon  another  track  than  that  upon 

63.  Goodin  &  Goodin  v.  Southern  57  Ind.  505,  the  tender  may  be  made 
Ry.  Co.,  135  Ga.  630,  54  S.  E.  720,  6  to  the  proper  agent  of  the  company. 
L.  R.  A.  (N.  S.)  1054.  66.  Thomas  v.  Frankfort  &  C.  R. 

64.  Chicago  &  A.  R.  Co.  v.  Hall,  Co.,  116  Ky.  879,  35  Ky.  Law  Rep. 
69  111.  App.  497;  Chicago  &  A.  R.  Oo.  1051,  76  S.  W.  1093. 

V.  Carlock,  69  111.  App.  498.  67.  Detroit  &  B.  C.  Ry.  Co.  v.  Mc- 

65.  Evansville  &  C.  R.  Co.  v.  Marsh,      Kenzie,  43  Mich.  609,  5  N.  W.  1031. 
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which  it  was  originally  placed.^  Where,  on  delivery  of  goods  to 
a  carrier,  no  instructions  are  given  it  as  to  the  route  of  carriage, 
and  it  sends  them  over  a  connecting  line  by  a  circuitous  route,  so 
that  the  charges  are  in  excess  of  what  they  would  have  been  if  sent 
by  the  most  direct  route,  the  delivering  carrier  is  entitled  to  the 
freight  paid  by  it  to  the  initial  carrier.^'  Where  a  shipment  over 
lines  of  several  carriers  is  not  made  under  a  through  bill  of  lading, 
and  the  different  carriers  concerned  in  the  shipment  are  not  shown 
to  constitute  a  connecting  line  by  virtue  of  any  traiEc  arrange- 
ment or  association,  the  final  carrier  may  pay  apparently  proper 
transportation  charges  demanded  by  a  previous  carrier,  or  hold 
the  property  according  to  any  lawful  directions  given  for  the  en- 
forcement of  a  lien  for  such  charges,  unless  it  has  notice  or  knowl- 
edge that  in  the  particular  instance  the  charge  is  unlawful;  and 
while  it  must  act  in  good  faith  towards  the  consignee,  it  is  not 
bound  to  investigate  at  its  ovsti  trouble  and  expense  the  merits  of 
an  apparently  just  claim  preferred  by  a  preceding  carrier.™  The 
agent  of  the  railroad  company  at  the  destination  of  an  interstate 
shipment  by  connecting  carriers  may  and  must  collect  from  the 
shipper  the  excess  of  the  tariff  rates  fixed  by  the  Interstate  Com- 
merce Commission  over  the  rate  agreed  on  with  the  first  carrier." 
Where  goods  purchased  by  defendant  were  damaged  in  transit 
through  the  negligence  of  a  railroad  company,  and  were  refused 
by  him  on  their  delivery  by  a  connecting  line,  which  at  defendant's 
instructions  sold  the  same  to  third  persons,  the  connecting  line  was 
entitled  to  retain  its  freight  charges  out  of  the  proceeds  of  such 
sale.'^    Where  a  shipper  was  given  a  through  rate  from  the  point 

68.  State  ex  inf.  Crow  v.  Atchison,  70.  Berry  Coal  &  Coke  Oo.  v.  Chi- 

etc.,  Ry.  Co.,  176  Mo.  687,  75  S.  W.  eago,  etc.,  Ry.  Co.,  116  Mo.  App.  214, 

776,  63  L.  R.  A.  761;   State  ex  inf.  92  S.  W.  714. 

Crow  V.  Missouri  Pac.  Ry.  Co.,  176  71.  San  Antonio  &  A.  P.  Ry.  Oo.  v. 

Mo.  718,  75  S.  W.  888;  State  ex  inf.  Clements,  20  Tex.  Civ.  App.  498,  49 

Crow  V.   Chicago,  etc.,  Ry.  Co.,   176  8.  W.  913. 

Mo.  721,  75  S.  W.  888.  72.  Gulf,   etc.,  Ry.  Co.  v.  Browne, 

G9.  Glover  v.  Cape  Girardeau,  etc.,  87  Tex.  Civ.  App.  437,  66  S.  W.  341. 
R.  Co.,  95  Mo.  App.  369,  69  S.  W.  599. 
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of  shipment  to  destination  and  had  no  knowledge  of  any  illegality 
in  such  rate,  the  final  carrier  was  not  entitled  to  demand  of  him 
a  rate  equal  in  amount  to  the  sum  of  the  rates  from  the  place  of 
departure  to  an  intermediate  point  and  from  that  point  to 
destination."  Where  a  railroad  accepts  freight  for  shipment 
to  a  point  not  on  its  route,  though  it  has  published  no  through  rate, 
where  there  is  a  railroad  passing  through  the  same  place  and  to 
the  destination,  the  road  accepting  the,  shipment  may  charge  the 
rate  published  by  the  other,  and  need  not  charge  a  combination 
of  local  rates.'* 


73.  Southern  Kansas  Ey.  Oo.  of 
Texas  v.  J.  W.  Burgess  C!o.  (Tex.  Civ. 
App.),  90  S.  W.  189. 

74.  Texas  &  P.  Ry.  Co.  v.  Texas 
Short  Line  Ry.  Co.,  35  Tex.  Civ.  App. 
387,  80  S.  W.  567. 

It  does  not  justify  a  railroed,  in  re- 
fusing to  accept  a  shipment  of  freight 
from  another  road,  that  it  was  ten- 
dered in  cars  of  other  companies  on 
which  it  would  have  had  to  pay 
charges  while  on  its  line,  though  it 
had  an  ample  number  of  its  own 
cars.    Id. 

Where  a  railroad  accepts  freight 
for  shipment  to  a  point  not  on  its 
own  route,  another  road  passing 
through  the  same  place,  and  to  the 
destination-  of  the  shipment,  is  not 


justified  in  refusing  to  accept  the 
shipment  at  its  regular  published 
rate  from  the  first  road,  by  the  fact 
thgj;  there  is  no  agreement  between 
the  two  companies  for  a  joint  through 
rate,  notwithstanding  act  Feb.  4, 
1887,  §  6,  relating  to  tb£  publication 
of  joint  rates.    M. 

That  a  railroad  gave  a  shipper  a 
bill  of  ta,ding  over  its  own  and  an- 
other road  a/t  a  less  rate  than  the 
combined  local  rates,  when  they  had 
no  agreed  joint  rate,  did  not  justify  a 
third  road  in  refusing  to  accept  tihe 
shipment  at  its  regular  published  rate 
from  the  road  accepting  the  ship- 
ment; that  rate  being  the  same  as 
the  rate  charged  the  sliipper.    Id. 
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Demtterage,  and  Liability  ob  Consignee  oe  Ownek  foe  Delat. 

Seoiion     1.  Kight  of  carrier  to  charge  demurrage. 

2.  Liability  of  consignor,  wiiere  consignee  does  not  accept  goods  or 

otherwise. 

3.  Notice  of  regulations. 

4.  Construction  of  regulations. 

6.  Su£Bcienc7  of  notice  to  consignee  to  render  him  liable  for  de- 
murrage. 

6.  Defense. — Setting  oS  damages  in  action  for  demurrage. 

7.  Amount  of  demurrage. 

8.  Lien  for  demurrage. 

§  1.  Demurrage,  and  liability  of  consignee  or  owner  for  delay. — 
Right  of  ccirrier  to  charge  demurrage. 
A  railroad  company,  in  view  of  the  duties  required  by  law  to 
provide  proper  service  to  shippers,  is  entitled  to  demand  a  reason- 
able fee  for  car  service,  or  storage  charges  on  carload  freight  after 
allowing  the  consignee  a  reasonable  time  to  unload  it.^  The 
primary  duty  of  a  railroad  company  in  carrying  goods  includes 
delivery  of  the  goods  to  the  consignee  at  destination,  and  the  car- 
rier is  not  entitled  to  an  additional  charge  for  car  service  until 
such  duty  is  performed.^    A  reasonable  charge  may  be  imposed  by 

1.  III. — Schumacher  v.  Chicago  &  A  bill  of  lading,  providing  that  tiie 
N.  W.  E..  Co.,  207  111.  199,  65  N.  E.  carrier  may  charge  for  detention  of 
835,  affg.  judg.  108  111.  App.  520;  cars  after  they  have  been  held  48 
Chicago,  etc.,  Ey.  Co.  v.  Dorsey  Fuel  hours  for  unloading,  and  may  hold 
Co.,  112  111.  Aipp.  382.  the  property  subject  .to  a  lien  there- 
Miss. — ^New  Orleans  &  N.  E.  R.  Co.  for,  merely  authorized  the  carrier  to 

T.  A.  H.  George  &  Co.,  82  Miss.  710,  charge     demurrage    when     the     cars 

35  So.  193.  have   been    held    for   unloading,    and 

Mo. — Darlington   v.   Missouri   Pac.  does  not  give  such  right  where  they 

Ry.  Co.,  99  Mo.  App.  1,  72  S.  W.  122.  have    been    placed    upon    a    storage 

2.  Carrizzo  v.  New  York,  eta,,  R.  track  awaiting  switohing  to  a  plaoe 
Co.,   123  N.  Y.  Supp.   173,   66  Misc.  where  they  could  be  unloaded.     Id. 
Rep.  243.  A   statement   in   a   bill   of   lading 

(689) 
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carriers  by  rail  on  consignees,  independent  of  statute  or  express 
contract,  for  the  detention  of  cars  beyond  a  reasonable  time.'  The 
fact  that  neither  the  consignee  nor  the  one  charged  with  the  duty 
of  imloading  cars  is  able  to  receive  and  imload  them  within  forty- 
eight  hours,  free  time,  after  notice  of  their  arrival,  will  not  relieve 
the  consignee  of  the  obligation  to  pay  demurrage  or  car  service 
charges  on  cars  used  in  interstate  shipments.*  A  consignee  is  liable 
on  an  implied  contract  to  pay  a  carrier  demurrage  charges  re- 
quired to  be  paid  to  a  connecting  carrier  for  the  release  of  the 
shipment.'  The  last  connecting  carrier  of  an  interstate  shipment 
can  apply  the  proper  interstate  tariffs  and  collect  demurrage  on 
foreign  cars  in  its  possession  used  in  transporting  interstate  ship- 
ments.* Where  a  consignee  of  freight  paid  demurrage  charges 
for  car  service,  knowing  that  they  could  not  be  refunded  by  the 
railroad  company  without  the  consent  of  an  association  to  which 
the  money  belonged,  the  railroad  company's  agent  stating  that  the 
consignee  would  have  no  trouble  in  getting  the  charges  back,  such 
statement  was  not  binding  on  the  association,  the  agent  not  being 

that,  where  cars   are  detached  from  demurrage   charges   for  unreasonable 

trains  on  private  sidings,  the  goods  delay.     Id. 

shall  be  at  the  owner's  risk,  did  not  Where   a    carrier    adopted    demur- 
provide  a  lien  for  demurrage.     Id.  rage  rules  for  coal  cars  at  a  termi- 

In  the  absence  of  a  provision  in  a  nal    at    which    it     maintained     two 

bill  of  lading  declaring  a  lien  for  de-  yards  for  cars  until  called  for,  which 

lays  before  reaching  private  sidings,  were  about  4  miles  apart,  both  yards 

e   carrier  of   freight   cannot   base  a  were  held   to  be  a  part  of  the  ter- 

lien  for  demurrage  on  provisions  for  minal    within    the    demurrage    rules, 

constructive     placing    of    cars     con-  Pennsylvania  R.  Co.  v.  Marshall,  133 

tained  in  schedules  filed  with  the  In-  ?r.  Y.  Supp.  41,  147  App.  Div.  806. 
terstate  Commerce  Commission.     Id.  4.  Nebraska   Transfer   Co.   v.   C5hi- 

3.  Erie  E.  Co.  v.  Waite,  114  N.  Y.  cago,  etc.,  E.  Co.,  90  Neb.  488,  134  N. 

Supp.   1115,   63  Misc.  Eep.  372.  W.  163. 

A    railroad    entitled   to   possession  5.  Quanah,  etc.,  Ey.  Co.  v.  Dnim- 

of    cars,    and    liable    to    the    owners  mond    (Tex.   Civ.  App.),   147   S.   W. 

thereof    for   a   per   diem  charge   for  738. 

their  use  may  recover  of  a  consignee  6.  Gault  Lumber  Co.  v.  Atchison, 

etc.,  Ry.  Co.,  —  Okl.  — ,  130  Pac.  291. 
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Bhown  to  have  authority  to  make  it.''  The  fact  that  a  consignee 
has  in  particular  instances  acquiesced,  without  protest,  in  a  rule 
of  a  railroad  company  requiring  the  payment  of  detention  charges, 
does  not  amount  to  a  contract  to  pay  such  charges  in  future.*  The 
fact  that  a  bill  for  demurrage  charges  due  a  railroad  was  made 
out  by  direction  of  a  car  service  association,  to  which  the  railroad 
intrusted  its  business  in  the  collection  of  demurrage,  and  on  its 
letter  heads,  does  not  justify  the  consignee  in  refusing  to  pay  such 
demurrage.*  Where  demurrage  is  due  on  several  cars  constituting 
a  shipment,  the  charge  for  each  car  need  not  be  enforced  against 
it  separately,  but  enough  may  be  retained  to  satisfy  the  charge 
against  all.^"  The  fact  that  a  consignee  has  an  unadjusted  claim 
for  damages  against  a  railroad  is  no  valid  excuse  for  his  refusal 
to  pay  demurrage  on  cars  unduly  detained  by  him.^^  A  consignee 
of  freight  is  not  excused  from  noncompliance  with  his  duty  to 
unload  it  from  the  cars  within  the  time  stipulated  in  the  bill  of 
lading  by  reason  of  the  extreme  condition  of  the  weather.-'^  In  a 
suit  by  a  consignee  for  damages  for  extorting  excessive  demurrage 
charges  or  for  withholding  car  service  under  a  pretended  claim 
for  demurrage,  the  burden  is  on  the  carrier  to  prove  the  proper 
assessment  of  unpaid  demurrage,  and  that  payment  thereof  had 
been  refused  or  unduly  delayed,  within  the  terms  of  a  rule  re- 
quiring the  prompt  payment  of  demurrage  charges.-"  It  is  the 
duty  of  a  person  dealing  with  a  railroad  company,  unless  relieved 
therefrom  by  agreement,  to  provide  himself  with  the  necessary 

7.  Gulf  City  Const.  Co.  v.  Louis-  10.  New  Orleans  &  N.  E.  R.  Co.  v. 
ville  &  N.  R.  Co.,  131  Ala.  631,  35  So.  A.  H.  George  &  Co.,  82  Miss.  710,  35 
579,  also  holding  thai  the  payment      So.  193. 

■was  voluntary,  and  could  not  be  re-  11.  Yazoo  &  M.  V.  R.  Co.  v.  Searles, 

ooTered  back,  though  the  notice  of  ar-  supra. 

rival  stated  excessive  freight  charges.  12.  Darlington     v.    Missouri     Pae. 

8.  Cleveland,  etc.,  Ry.  Co.  v.  Ry.  Co.,  99  Mo.  App.  1,  72  S.  W.  122. 
Lamm,  73  111.  App.  592.  13.  Yazoo  &  M.  V.  R.  Co.  v.  Searles, 

9.  Yazoo  &  M.  V.  R.  Co.  v.  Seiarlea,  supra. 
85  Miss.  520,  37  So.  939,  68  L.  R.  A. 

715. 
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facilities  for  the  prompt  unloading  and  return  of  the  company's 
cars.  If  the  number  of  cars  consigned  to  him  is  so  large  as  to 
make  this  impracticable,  he  should  limit  his  shipments  to  his 
capacity  for  dealing  with  them,  or  pay  charges  for  delay."  A 
stipulation  in  a  bill  of  lading  that  the  carrier  may  make  a  reason- 
able charge  for  a  failure  of  the  consignee  to  unload  his  property 
from  the  carrier's  cars  within  twenty-four  hours  after  its  arrival 
is  a  reasonable  provision,  and  hence  it  was  not  error  for  the  trial 
court  to  charge  that  the  parties  were  bound  thereby.^^  A  carrier, 
whose  customers  have  the  right  to  unload  for  themselves  the  cars 
in  which  their  freights  are  shipped,  may  adopt  and  enforce  a 
reasonable  regulation  as  to  the  time  within  which  the  cars  may 
be  unloaded  free  of  any  expense  for  storage,  and  to  fix  a  reason- 
able rate  per  day  at  which  storage  will  thereafter  be  charged  for 
the  use  of  such  cars  so  long  as  they  remain  unloaded.^'  A  railroad 
company  which  receives  freight  for  transmission  beyond  its  line 
without  demanding  prepayment  of  charges  cannot  claim  such 
charges  until  it  has  carried  such  freight  to  the  end  of  its  line,  and 
is  ready  to  deliver  it  to  the  connecting  carrier;  and  the  refusal 
of  the  consignee  to  receive  the  goods  or  pay  the  charges  at  any 
other  point  does  not  entitle  the  company  to  charge  demurrage." 
It  is  not  illegal  for  one  road  to  collect  a  charge  for  detention  of  a 
car  belonging  to  another  road,  where  the  universal  practice  was 
that  the  road  into  whose  custody  the  car  was  delivered  was  entitled 

14.  Baltimore  &  0.  R.  Co.  v.  Gray's  of  lading,  before  a  delivery  of  the 
Ferry  Abattoir  Co.,  27  Pa.  Super.  Ct.  property,  and  hence  it  was  not  neces- 
611,  from  the  usual  methods  of  busi-  sary  for  the  defendant  to  place  the 
ness,  the  defendant  must  be  presumed  cars  on  plaintiff's  side  track  before 
to  have  controlled  the  quantity  of  making  a  demand  therefor,  as  such 
freight  shipped  on  its  own  order.  would   constitute   a   delivery   of   the 

15.  Swan  V.  Louisville  &  N.  K.  Co.,  property.     Id. 

106  Tenn.  239,  61  S.  W.  57.  16.  Miller  v.  Georgia  R.,  etc.,  Co., 

In  conversion  for  the  value  of  three  88  Ga.  568,  15  S.  E.  316,  18  L.  R.  A. 

oars  of  stone  held  by  defendant  for  333. 

demurrage  charges,  it  was  held  that  17.  Graad  Rapids   &   I.   R.   Oo.  v. 

defendant  was  entitled  to  the  pay-  Diether,  10  Ind.  App.  206,  37  N.  E. 

ment  of  the  demurrage,  under  the  bill  39,  1069. 
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to  the  earnings  of  the  car  as  long  as  it  was  in  its  possession."  A 
railroad  company,  independent  of  express  contract  or  statutory 
provision,  has  no  authority  to  charge  demurrage  on  freight  not 
removed  by  the  consignee.^'  It  is  the  duty  of  a  consignee  to  pro- 
vide, at  the  earliest  moment  practicable,  a  place  of  storage  for 
the  goods  consigned  to  him.  He  has  no  right  to  detain  the  carrier 
and  his  conveyance  while  endeavoring  to  effect  a  sale  of  the  con- 
signment, aiid  is  liable  for  the  damages  occasioned  by  such  deten- 
tion.^" To  subject  an  intermediate  consignee  to  liability  for  dam- 
ages in  the  nature  of  demurrage,  he  must  own  or  have  an  interest 
in  the  property.  The  consignee  at  the  place  of  final  delivery,  how- 
ever, may  be  liable,  although  not  interested  in  the  property.^^  A 
consignee  who  refuses  to  accept  the  goods  on  the  ground  of  delay 
in  delivery  by  the  carrier  cannot  be  held  liable  for  demurrage  fixed 
by  the  rules  of  the  carrier,  of  which  he  had  no  notice,  \mless  the 
rate  of  demurrage  is  shown  to  be  reasonable.^  A  consignee  who 
neglects,  after  notice  from  the  railway  company,  to  remove  his 
goods,  is  liable  for  demurrage.^'  A  consignee  who,  in  pursuance 
of  a  bill  of  lading,  accepts  the  consignment,  is  bound  by  the  pro- 
visions in  the  bill  providing  for  the  payment  of  demurrage.^ 

§  2.  Liability  of  consignor,  where  consignee  does  not  accept 
goods  or  otherwise. 

Where  a  consignee  cannot  be  located,  the  consignor  may  be  called 
upon  to  pay  charges  for  freight  and  storage.^  Where  the  consignor 
has  notice  that  a  consignee  had  refused  to  accept  car  loads  of  goods, 
and  directs  the  carrier  to  reship  them,  with  direction  "  to  allow 

18.  Kentucky  Wagon  Mfg.  Co.  v.  21.  Dart  v.  Ensign,  3  Lans.  (N. 
Ohio  &  M.  Ry.  Co.,   98  Ky.  152,  32      Y.)  383. 

S.  W.  595.  22.  Baiimbaeh  v.  Gulf,  etc.,  Ry.  O., 

19.  Burlington  &  M.  R.  Co.  v.  Chi-  4  Tex.  Civ.  App.  650,  33  S.  W.  693. 
cago  Lumber  Co.,  15  Neb.  390,  19  N.  23.  Kansas    Pac.    Ry.    Oo.    v.    Me- 
W.  451.  Cann,  2  Wyo.  3. 

20.  Huntley  v.  Itowfl,  65  Barb.  (N.  24.  Jones  v.  Freeman,  29  Md.  373. 
Y.)    310.  25.  Southern  Ry.  Co.  v.  Bom  Steel 

Range  Co.,  138  Ga.  537,  55  S.  E.  173. 
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all  charges  to  follow,"  and  the  second  consignee  also  refuses  to 
accept  the  goods,  the  consignor  will  be  liable  for  demurrage.^*  A 
shipper  of  goods,  who,  knowing  that  the  one  to  whom  he  consigned 
them  could  not  pay  for  them,  and  knowing  also  that  he  himself 
was  expected  to  pay  for  the  use  of  the  car  while  the  goods  were  in 
it,  allowed  it  to  remain  on  the  tracks  until  he  sold  them  to  another 
party,  is  liable  for  the  use  of  the  car."  Where  a  bill  of  lading 
contains  no  stipulation  that  the  consigjiee  shall  be  liable  for  dam- 
ages in  the  nature  of  demurrage  for  delay  in  loading,  the  consignor 
alone  is  liable,  though  the  consignee  agreed,  as  carrier,  as  to  the 
rate  of  freight,  and  paid  it  when  the  goods  were  delivered.^ 
Where  a  seller  ships  the  first  of  several  deliveries  of  iron,  and 
subsequently  the  railroad  notifies  him  that  the  purchaser  will  not 
accept  the  iron,  and  thereafter  he  ships  other  deliveries,  consign- 
ing them  to  his  own  order,  although  the  purchaser  continues  the 
embargo,  and  the  ears  remain  unloaded  on  the  tracks  of  the  rail- 
road, the  seller  will  be  liable  to  the  railroad  company  for  de- 
murrage ;  and  if,  after  the  embargo  is  raised,  the  railroad  company 
refuses  to  release  the  cars  until  the  demurrage  is  paid,  the  seller 
will  be  liable  for  demurrage  from  the  time  the  embargo  was  raised 
until  the  time  when  he  finally  paid  the  original  demurrage,  if  the 
biU  of  lading  provides  for  a  lien  for  demurrage.^ 

§  3.  Notice  of  regulations. 

Shippers  do  not  have  to  be  consulted  by  carriers  in  framing 
demurrage  rules;  it  is  enough  that  they  are  reasonable.^"  A  car- 
rier by  rail  may  establish  a  rule  fixing  a  reasonable  rate  for  the 
detention  of  cars  after  a  sufficient  period  for  unloading,  without 

26.  Baltimore  &  O.  R.  Co.  v.  Sam-  30.  Pennsylvania  R.  Co.  v.  Midvale 
uel,  48  Pa.  Super.  Ct.  274.                          Steel  Co.,  201  Pa.  624,  51  Atl.  313,  88 

27.  Hunt  V.  Missouri,  et;.,  Ry.  Co.      Am.  St.  Rep.  836. 

(Tex.  Civ.  App.),  31  S.  W.  533.  A    shipper    is    sufllciently   charged 

28.  Van  Etten  v.  Newton,  134  N.  with  knowledge  of  a  demurrage  rule 
Y.  143,  31  N.  E.  334.  oi  a  carrier  by  the  regular  rendering 

29.  Pennsylvania  R.  Co.  v.  Samuel,  to  it  of  bills  for  violation  thereof.  Id. 
45  Pa.  Super.  Ot.  248. 
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specific  notice  to  shippers  or  consignees.*^     Kules  contained  in 
bills  of  lading,  imposing  demurrage  for  dilatory  unloading  of  cars, 
are  binding  upon  consignees,  though  they  be  in  fact  ignorant  of 
their  existence.^^     The  consignee  being  advised  of  the  arrival  of 
cars  for  him,  formal  notice  is  not  necessary  to  make  him  liable  for 
demurrage.**     As  between  a  carrier  and  its  customers  who  have 
notice  before  shipment  of  a  regulation  of  a  carrier  charging  a 
demurrage  at  a  certain  rate  per  day  for  the  time  cars  are  kept  un- 
loaded after  being  delivered  to  the  consignee,  the  regulation  is 
operative,  whether  indicated  upon  the  biUs  of  lading  or  not,  and 
whether  the  shipments  are  made  to  the  order  of  the  consignor, 
with  the  customary  direction  to  notify  the  customer,  or  directly 
to  the  customer  himself.*^    A  regulation  requiring  cars  to  be  un- 
loaded within  four  days  after  notice  of  arrival,  on  penalty  of  a 
charge  for  delay  thereafter,  is  not  binding  on  a  particular  con- 
signee, unless  it  is  shown  that  he  had  knowledge  thereof,  and  that 
the  car  was  placed  in  a  convenient  place  for  unloading.*' 

§  4.  Construction  of  regulations. 

In  rules  of  a  railroad  company  requiring  the  payment  of  de- 
murrage on  cars  where  more  than  a  stated  number  of  days  elapse 
"  between  the  date  of  the  arrival  of  each  car  and  date  released," 
the  phrase  "  date  of  arrival "  must  be  construed  as  meaning  the 
time  of  the  arrival  of  the  car  in  the  railroad  company's  general 
yards,  and  not  upon  the  railroad  company's  pier,  where  the  ship- 
per's vessel  registered  when  it  was  ready  to  load,  nor  the  time  when 
notice  of  arrival  was  given  to  the  shipper's  agent,  and  "  date  re- 

31.  Pennsylvania  R.  Co.  v.  Bulah  H.  George  &  Co.,  83  Miss.  710,  35  So. 
Shaft    Coal    Co.,    43   Pa.    Super.    Ct.      193. 

187;  BaltimOTe  &  0.  R.  Co.  v.  Gray's  34.  Miller  v.  Georgia  Ry.,  etc.,  Co., 

Ferry  Abattoir  Co.,  37  Pa.  Super.  Ot.  88  Ga.  563,  15  S.  E.  316,  18  L.  R.  A. 

511.  333. 

32.  Yazoo  &  M.  V.  R.  Co.  v.  Searles,  35.  Baltimore  &  0.  R.  Co.  v.  Fisher 
85  Miss.  520,  37  So.  939,  68  L.  R.  A.  (Com.  PL),  3  Ohio  N.  P.  133,  also 
715.  holding    that    such    a    regula/tion    is 

33.  New  Orleans,  etc.,  R.  Co.  v.  A.  valid  regulation. 
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leased  "  as  meaning  not  the  date  when  the  car  was  unloaded,  but 
the  date  when  the  shipper's  vessel  was  registered  at  the  pier  as 
ready  to  load;  the  car  being  then  released  so  far  as  the  shipper 
was  concerned,  and  further  delay  being  that  of  the  railroad  com- 
pany.^* Construing  the  Missouri  Demurrage  Act,  April  12,  1905, 
which  gives  shippers  or  consignees  forty-eight  hours  for  loading 
or  unloading  cars  of  less  than  60,000  pounds  capacity,  and  seventy- 
two  hours  for  cars  of  60,000  pounds  or  greater  capacity,  and  im- 
poses a  demurrage  of  not  more  than  one  dollar  per  car  per  day 
on  all  cars  not  tendered  to  the  company  within  those  periods,  in 
connection  with  the  statute,  classifying  freight,  which  became 
effective  at  the  same  time  as  the  demurrage  law,  the  word  "  capac- 
ity "  in  the  demurrage  act  does  not  refer  to  the  estimated  carrying 
capacity  of  the  car,  but  to  the  weight  of  the  load,  so  that  the  con- 
signee of  lumber  weighing  less  than  60,000  pounds  in  a  60,000 
pound  capacity  car,  would  be  entitled  to  only  forty-eight  hours 
free  time  in  which  to  unload.^^  In  construing  a  regulation  of  a 
carrier  that  "  cars  are  to  be  placed  and  remain  accessible  to  the 
consignee  for  the  purpose  of  unloading  during  the  period  in  which 
held  free  of  demurrage,  and  that,  when  the  period  for  such  demur- 
rage charge  commences,  they  are  to  remain  accessible  to  the  con- 
signee for  unloading  purposes,"  the  course  and  exigencies  of  busi- 
ness are  necessarily  to  be  regarded ;  and  hence  the  cars,  after  their 
arrival  at  destination,  though  not  kept  accessible  at  every  moment 
of  time,  are  to  be  treated  as  being  and  remaining  accessible  if  the 
carrier  is  always  ready  to  render  them  so  within  the  shortest  prac- 
ticable time — ^not  longer  than  a  few  hours — after  being  notified 
that  the  customer  is  ready  to  unload.'*  Under  a  carrier's  demur- 
rage rules,  a  stockyards  company  operating  a  terminal  railroad 
was  held  liable  for  demurrage  on  cars  delivered  to  it  as  consignee,. 

36.  Hite  V.  Central  R.  of  N.  J.,  171      Missouri  Pac.  Ry.  Co.,  316  Mo.  658^ 
Fed.  370,  96  C.  C.  A.  326,  revg.  order       116  S.  W.  530. 

166  Fed.  976.  38.  Miller  v.  Georgia  Ry.,  etc.,  Co., 

37.  E.  R.  Darlington  Lumber  Co.  v.       88  Ga.  563,  15  S.  E.  316,  18  L.  R.  A> 

333. 
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but  not  on  cars  delivered  to  it  as  a  connecting  carrier  for  trans- 
portation to  consignees  whose  plants  were  reached  by  such  terminal 
company's  lines.^'  Demurrage  is  one  of  the  "  other  charges  "  au- 
thorized by  section  2,  Hepburn  Act.**  Demurrage  rules  promul- 
gated by  a  carrier  must  be  construed  most  favorably  to  the  shipper ; 
and,  in  an  action  by  a  carrier  for  demurrage  charges  under  a  rule 
of  the  carrier,  the  court  will  not  give  the  rule  a  broader  construc- 
tion than  its  language  indicates,  imless  the  reason  of  the  thing  and 
the  surrounding  circumstances  require  it  to  do  so.*^  A  demurrage 
rule  prohibiting  discrimination  between  persons,  and  providing, 
if  car  service  be  collected  from  one  person,  it  must  be  from  all 
who  are  liable,  does  not  prevent  demurrage  being  collected  for  cars 
loaded  with  certain  kinds  of  freight,  though  it  is  not  charged 
where  they  are  loaded  with  others  kinds.*^  Under  demurrage  rules 
providing  that  the  delivery  of  cars  consigned  to  a  siding  uspd 
exclusively  by  individuals  located  thereon  shall  be  considered  as 
effected  when,  if  the  siding  is  full,  the  road  offering  the  cars  would 
have  made  delivery  had  the  siding  permitted,  delivery  will  com- 
mence, though  the  cars  filling  the  siding  are  for  another  consignee, 
having  equal  right  to  use  the  siding.**    A  car  service  rule  requiring 

39.  Missouri  Pae.  Ry.  Co.  v.  Union  Under  a,  demurrage  rule  of  a  oar- 
Stockyards  Oo.,  304  Fed.  757.  rier,      stipulating     that     demurrage 

40.  Gault  Lumber  Co.  v.  Atchison,  would  be  charged  at  a  designated 
etc.,  Ry.  Co.,  —  Okl.  — ,  130  Pac.  place  for  detention  of  coal  cars  held 
391.                                                   1  for   transshipment,    the   date   of   ar- 

41.  Staten  Island  Rapid  Transit  rival  of  cars  at  a  place  12  miks  dis- 
Ry.  Co.  T.  Marshall,  131  N.  Y.  Supp.  tant  from  the  place  specified,  in  an- 
82,  136  App.  Div.  571,  aflf'g  judg.  117  o*her  state  and  upon  the  lines  of  an- 
N.  Y.  Supp.  1034.  other   railway,    was    not    the    proper 

Rules    stipulating   that   demurrage  date  to  be   taken    in  eoraputing   the 

will   be   charged    at   d'esignated    coal  total  detention  of  the  cars  where  the 

piers  for  the  detention  of  coal  cars  held  oars  were  held  solely  for  the  conven- 

for  transshipment,  promulgated  by  a  ience  of  the  carrier.     Id. 

terminal  carrier,  required  to  deliver  42.  New  Orleans  &  N.  E.  R.  Co.  v. 

ait  such  piers  a  shipper's  coal,  do  not  A.  H.  George  &  Co.,  -83  Miss.  710,  35 

authorize  the  collection  of  demurrage  So.  193. 

for  the  detention  of  coal  ears   at   a  43.  New  Orleans  &  N.  E.  R.  Co.  v. 

freight  yard  under  the  control  of  the  A.  H.  George  &  Co.,  supra. 
carrier  12  miles  distant.     Id. 
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prompt  payment  of  demurrage  charges,  and  providing  that  no 
claim  of  mistake  or  overcharge  will  be  considered  unless  the  bill 
for  demurrage  is  first  promptly  paid,  does  not  subject  consignees 
to  a  liability  to  imposition  in  the  collection  of  demurrage,  but 
leaves  them  free  to  prosecute  actions  for  damages  for  the  collection 
of  overcharges  or  for  refusing  to  render  services  when  no  demur- 
rage is  due  or  payment  thereof  has  not  been  unduly  delayed." 
The  Minnesota  reciprocal  demurrage  law  requires  railroads  to 
furnish  suitable  cars  to  persons  applying  therefor  in  good  faith,  to 
provide  suitable  facilities  for  handling  them,  and  to  receive  and 
transport  empty  and  loaded  cars  furnished  by  connecting  roads. 
Section  11  provides  that  the  period  during  which  the  movement 
of  freight  is  suspended  by  strikes,  public  calamities,  accident,  or 
any  cause  not  within  the  power  of  the  railroad  company  to  prevent, 
or  during  which  the  loading  or  unloading  of  freight  by  shipper  or 
consignee  is  delayed  by  inclement  weather,  making  loading  or  un- 
loading impracticable,  or  by  any  cause  not  within  the  power  of  the 
shipper  or  consignee  to  prevent,  shall  be  added  to  the  free  time 
allowed.  It  was  held  that  the  clause  "  any  cause  not  within  the 
power  of  the  shipper  or  consignee  to  prevent,"  and  the  term  "  acci- 
dent," are  to  be  broadly  construed,  and  include  all  causes  not 
reasonably  within  the  power  of  the  carrier  to  prevent.'*'  A  carrier's 
rule  that  cars  for  unloading  should  be  considered  placed  when  they 
were  held  awaiting  orders  from  consignors  or  consignees  applied 
only  after  the  carrier  was  ready  to  make  delivery  and  the  con- 
signee neglected  or  refused  to  designate  the  place  for  delivery.''^ 

44.  Yazoo  &  M.  V.  R.  Co.  v.  Searlos,  That  plaintiffs  were  unable  to  un- 
85  Miss.  520,  37  So.  939,  68  L.  R.  A.  load  material  at  once  did  not  of  it- 
715.  self   establish   the   carrier's   right   to 

45.  Hardwick  Farmers'  Elevator  collect  demurrage,  in  the  absence  of 
Co.  V.  Chicago,  etc.,  Ry.  Oo.,  110  proof  that  plaintiffs  failed  to  unload 
Minn.  25,  124  N.  W.  819;  Gray  v.  the  cars  consigned  within  the  re- 
Minneapolis,  etc.,  R.  Ck).,  124  Minn.  quired  time.     Id. 

1100.  Where  consignees  refused  to  accept 

46.  Wooley  v.  Chicago  &  N.  W.  Ry.  any  delivery  except  on  a  designated 
Co.,  150  Wis.  183,  136  N.  W.  616.  track    where    delivery   could   not    be 
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§  5.  Sufficiency  of  notice  to  consignee  to  render  him  liable  for 
demurrage. 

Notice  to  the  transferee  of  a  consignee  of  the  arrival  of  a  car  of 
coal  is  sufficient  to  establish  the  right  of  a  carrier  to  demurrage, 
whether  the  notice  was  given  by  the  railroad  company,  the  con- 
signee, or  other  parties."  Under  a  carrier's  rule  that  it  shall  give 
prompt  notice  by  mail  or  otherwise  of  the  arrival  of  freight,  such 
notice  cannot  be  given  so  as  to  authorize  the  carrier  to  charge  for 
storage,  until  the  cars  containing  the  freight  have  been  placed  in 
such  a  position  that  they  may  be  unloaded,  and  thus  change  the 
carrier's  relation  to  that  of  warehouseman.**  Where  a  bank,  which 
had  agreed  to  pay  the  freight  and  demurrage  charges  on  shipments 
of  coal,  stated  in  answer  to  a  communication  from  the  railroad 
company  as  to  what  kind  of  notification  it  desired  of  the  consign- 
ments that  notification  of  the  cars  in  transit  was  sufficient,  the 
bank  could  not  afterwards  claim  that  demurrage  could  not  be  re- 
covered, unless  it  was  notified  of  the  arrival  of  the  cars  by  a  notice 
containing  the  point  of  shipment,  initials,  numbers,  and  contents.*' 

§  6.  Defense. — Setting  off  damages  in  action  for  demurrage. 

In  a  carrier's  action  for  demurrage,  an  allegation  that  the  car- 
made,  the  carrier  was  not  bound  to  48.  United  States  v.  Texas  &  P.  R. 
make  delivery  elsewhere  before  com-       Co.,  185  Fed.  820. 
mencement    of    the    running   of    free          49.  Citizens'    Bank    of   Norfolk    v. 
time.     Id.                                                        Norfolk  &  W.  Ry.  Co.,  —  Va.  — ,  78 

Where,   on   the   arrival  of   certain      S.  E.  568. 
cars,  the  carrier  offered  to  deliver  by  The   fact   that   terminal   yards   on 

spotting  them  on  any  available  track  which  coal  cars  stood  were  six  miles 
for  unloading,  and  the  consignees  re-  in  length,  so  that  cars  were  not  actu- 
plied  that  they  wanted  the  cars  as  ally  on  the  pier  at  their  final  destina- 
soon  as  possible  to  work  so  that  they  tion,  would  not  make  them  not  sub- 
could  unload  and  avoid  teaming  ex-  jeet  to  demurrage  while  standing  in 
penses,  this  was  not  a  refusal  by  the  such  yards  awaiting  the  convenience 
consignee  to  accept  delivery  except  of  the  consignee  or  the  arrival  of  the 
on  a  particular  track.    Id.  vessel    into   which    they   were   to   be 

47.  Chicago,  etc.,  Ry.  Co.  v.  Wool-      loaded;  the  leaving  of  the  oars  in  the 
ner  Distilling  Co.,  160  111.  App.  192.      yards  not  having  prejudiced  the  con- 
signee.    Id. 
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rier  delivered  cars  to  defendant  in  such  large  numbers  and  so 
unreasonably  concentrated  them  as  to  prevent  defendant  from 
handling  them  promptly,  choking  and  overwhelming  defendant's 
side  tracks  with  cars,  when  they  knew  it  was  impossible  for  defend- 
ant to  handle  and  unload  them,  stated  a  sufficient  defense.^"  In 
a  statutory  action  by  a  railway  company  for  demurrage  under  a 
State  law,  defendant  could  not  set  ofE  a  claim  for  damages  for 
plaintiff's  failure  to  promptly  furnish  cars  according  to  its  duty 
as  a  carrier,  under  the  State  law,  under  which,  to  justify  a  set-off, 
the  claims  must  not  only  be  mutual,  but  must  be  of  the  same  char- 
acter of  demand.^^  In  an  action  by  a  carrier  to  recover  demurrage, 
the  averment  in  the  answer  that  defendant  purchased  the  freight 
after  arrival  by  obtaining  the  bills  of  lading  properly  indorsed, 
the  freight  having  been  shipped  to  the  order  of  the  consignor,  is 
no  defense.  The  assignment  of  the  bill  of  lading  and  the  accept- 
ance of  the  freight  thereunder  constituted  an  adoption  by  the  de- 
fendant of  the  liabilities  as'  well  as  the  rights  under  the  contract 
of  shipment.  A  denial  of  a  promise  to  pay  under  such  circum- 
stances is  a  denial  of  an  express  promise  only.  As  a  denial  of  an 
implied  promise  it  is  a  mere  conclusion.^^ 

§  7.  Amount  of  demurrage. 

Where  a  bill  of  lading  guaranteed  that  the  rate  of  demurrage 
should  not  exceed  two  dollars,  this  fixed  a  maximum  charge,  and, 
whether  it  applied  to  demurrage  at  the  place  of  shipment  or  at 
the  place  of  consignment,  all  that  could  be  claimed  for  it  would 
be  a  reasonable  amount  for  unreasonable  delay."'    A  rate  of  one 

50.  Iiouisville  &  N.  R.  Co.  v.  Em-  shall  be  required  to  remo-re  freight 
pire  State  Ohemioal  Co.,  189  Fed.  from  cars,  and  the  carrier  may  make 
174.  a    reasonable   charge   for    demurrage 

51.  Louisville  &  N.  R.  Cb.  v.  Em-  on  failure  to  remove  the  freight 
pire  State  Chemical  Co.,  189  Fed.  174.  within  such  time.     Thomas  Phillips 

62.  Cincinnati  &  C.  Traction  Co.  v.  Co.  v.  Erie  Ry.,  27  Ohio  Cir.  Ot.  R. 

Norfolk  &  W.  Ry.,  38  Ohio  Cir.  Ot.  486. 

K.  543.  53.  McG«e  v.  Chicago,  etc.,  Ry.  Co., 

A  period  of  48  hours  is  a  reason-  71  Mo.  App.  310. 
able  time  within  which   a  consignee 
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dollar  per  day  for  each  railroad  car  kept  unloaded  byTEeconsignee, 
who,  under  the  contract,  is  to  unload  the  same,  is  not  necessarily  un- 
reasonable because  cars  are  of  different  sizes  and  vary  in  capacity, 
nor  because  a  fraction  of  a  day  is  charged  for  as  a  whole  day,  nor 
because  the  customary  rate  of  storage  in  warehouses  or  elevators 
is  much  lower;  nor  is  it,  as  matter  of  law,  unreasonable  for  any 
cause.^  A  charge  of  one  dollar  per  day  for  the  detention  of  cars 
over  forty-eight  hours,  not  including  Sundays  and  holidays,  is  not, 
as  a  matter  of  law,  unreasonable.^^  The  Virginia  statutes  do  not 
forbid  a  charge  of  one  dollar  per  day  for  the  detention  of  a  car 
more  than  seventy-two  hours  after  notice  to  the  consignee  of  its 
arrival.^* 

§  8.  Lien  for  demurrage. 

The  cases  are  at  variance  as  to  the  right  of  carriers  by  rail  to  a 
lien  for  demurrage.  It  has  been  held  that  the  inconvenience  to  a 
railroad  company  from  goods  being  left  in  their  freight  cars, 
standing  in  the  public  highway  during  the  unreasonable  delay  of 
the  consignee  to  remove  the  goods,  constitutes  only  a  claim  in  the 
nature  of  demurrage;  and  the  company  has  no  lien  on  the  goods 
for  the  payment  thereof."  In  the  absence  of  a  contract,  a  railroad 
company  has  no  lien  for  demurrage  on  goods  carried.^^  A  railroad 
company  cannot,  in  the  absence  of  a  contract,  and  by  virtue  of  a 
rule  adopted  by  it,  and  not  proved  to  have  been  known  to  the  con- 
signee, retain  possession  of  freight  until  a  charge  for  demurrage 
is  paid.^'  The  right  to  a  lien  for  demurrage  does  not  extend  to 
carriers  by  rail;  and  a  railway  company  cannot  create  in  its  own 

54.  Miller  v.  Georgia  E.,  etc.,  Co.,  57.  Crommelin  v.  New  York  &  H. 
8«  Ga.  563,  15  S.  E.  316,  18  L.  R.  A.  E.  Co.,  1  Abb.  Dec.  (N.  Y.)  472,  affg. 
333.  23  N.  Y.  Super.  Ct.    (10  Boaw.)    77. 

55.  Kentucky  Wagon  Mfg.  Co.  v.  58.  East  Tennessee,  etc.,  R.  Co.  v. 
Ohio  &  M.  Ey.  Co.,  98  Ky.  152,  33  S.  Hunt,  83  Tenn.   (15  Lea)   261. 

W.  595.  59.  Chicago  &  N.  W.  Ey.  Co.  v.  Jent- 

56.  Norfolk  &  W.  R.  Co.  v.  Adams,      kins,  103  111.  588. 
90  Va.  393,  18  S.  E.  673,  44  Am.  St. 

Rep.  916,  23  L.  E.  A.  530. 
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favor  such  a  lien  on  freight,  not  removed  from  a  car  within  a 
certain  time,  by  simply  publishing  its  intention  to  do  so/"  A 
carrier  has  no  lien  on  freight  for  demurrage  for  delay  in  unload- 
ing the  barges  on  vrhich  it  was  carried  at  their  point  of  destination, 
and  has  no  right  to  retain  possession  of  the  goods  until  the  de- 
murrage is  paid/^  On  the  other  hand,  it  has  been  held  that  a  rail- 
road company  has  a  common-law  lien  on  freight  for  demurrage 
charged  by  it  for  delay  in  unloading,  and,  having  such  lien,  in 
seeking  to  enforce  it,  need  not  aver  a  special  contract  with  refer- 
ence thereto.*^  A  railroad  company  may  have  a  lien  for  demurrage 
charges,  even  without  express  stipulation  therefor  in  the  contract 
of  shipment/^  Where  a  railway  company  requires  a  consignee  to 
remove  freight  from  cars  within  forty-eight  hours,  and  makes  a 
reasonable  charge  for  demurrage  on  failure  to  remove  the  freight 
within  such  time,  on  refusal  of  the  consignee  to  pay  demurrage 
already  accrued,  the  company  can  refuse  to  deliver  other  cars 
thereafter  arriving.^*  Where  a  consignee  of  car  loads  of  coke  was 
notified  on  their  arrival  that  a  charge  for  rental  would  be  made 
if  they  were  not  unloaded  within  forty-eight  hours,  the  railroad 
company  was  also  entitled  to  a  lien  on  the  freight  for  such  rental 
charges  on  failure  to  unload  within  a  reasonable  time.*^     The 

60.  Cleveland,  etc.,  Ry.  Co.  v.  pany  to  deliver  certain  cars  con- 
Holden,  73  111.  App.  582;  Cleveland,  signed  to  it,  an  allegation  by  defend- 
etc.,  Ry.  Co.  v.  Lamm,  73  111.  App.  ants  that  the  plaintiff  positively  re- 
592.  fused   to   recognize   certain   rules   re- 

61.  Nlcolette  Lumber  Co.  v.  Peo-  quiring  the  removal  of  freight  from 
pie's  Coal  Co.,  213  Pa.  379,  62  Atl.  the  ears  within  a  reasonable  time 
1060,  3  L.  R.  A.  (N.  S.)  327,  110  Am.  and  charging  a  demurrage  on  failure 
St.  Rep.  550,  revg.  judg.  26  Pa.  to  remove  within  such  time,  and  that 
Super.  Ct.  575.  it   purposely   detained   the   oars,   de- 

62.  Pittsburgh,  etc.,  Ry.  v.  Mooar  priving  defendant  of  their  use,  in  ad- 
Lumber  Co.,  27  Ohio  Cir.  Ct.  R.  588.  dition  to  refusing  to  pay  the  reason- 

63.  Barlington  v.  Missouri  Pac.  able  demurrage  charges,  denying  its 
Ry.  Co.,  99  Mo.  App.  1,  72  S.  W.  123.      obligation   to   pay   anything   for   the 

64.  Thomas  Phillips  Co.  v.  Erie  detention  of  the  cars,  makes  a  de- 
Ry.,  37  Ohio  Cir.  Ct.  R.  486.  fense    entitling    the    defendant    to    a 

Where  a  consignee  of  freight  by  ac-      hearing  on  the  issues  joined.     Id. 
tion  seeks  to  compel  a  railroad  com-  65.  Schumacher  v.  Chicago  &  N  W. 
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placing  by  a  carrier  of  a  car  on  the  team  track,  to  be  unloaded  by 
the  consignee,  is  not  such  an  absolute  delivery  to  him  of  the  lum- 
ber therein  as  to  cut  off  any  future  right  of  lien  thereon  of  the 
carrier  for  demurrage  charges  because  of  the  consignee  not  unload- 
ing in  the  time  limit  therefor/'  Where  a  consignee  of  certain 
corn,  on  being  notified  of  arrival,  refused  to  accept  the  same,  unless 
the  carrier  would  agree  to  allow  him  damages  for  an  alleged  short- 
age, and,  after  negotiations,  the  carrier  agreed  to  allow  for  the 
shortage,  but  insisted  on  collecting  demurrage  during  the  negotia- 
tions, which  the  consignee  refused  to  pay,  whereupon  the  carrier 
sold  the  corn,  and  after  paying  all  charges  due  it  had  an  overplus 
in  its  hands  arising  from  the  proceeds  of  the  sale,  the  consignee, 
in  an  action  against  the  carrier  for  alleged  conversion,  was  entitled 
to  judgment  for  such  overplus,  though  the  carrier  was  entitled  to 
the  charges  and  demurrage  claimed."  The  Mississippi  Code, 
giving  a  lien  for  freight  and  storage,  coupled  with  a  power  to  sell 
therefor,  applies  to  demurrage  charges  for  delay  in  unloading 
cars.'*  A  carrier  engaged  in  interstate  commerce  has  a  lien  for 
demurrage  on  a  shipment  left  in  the  car  after  the  expiration  of  the 
free  time  allowed  by  the  interstate  tariffs  under  which  the  ship- 
ment was  made.''  The  last  connecting  carrier  of  an  interstate 
shipment  can  apply  the  proper  interstate  tariffs  and  collect  demur- 
rage on  foreign  cars  in  its  possession  used  in  transporting  inter- 
state shipments.™  The  rule  as  to  a  carrier's  lien  for  demurrage 
charges  is  further  discussed  in  the  chapter  on  liens." 

Ry.  Co.,  207  111.  199,  69  N.  E.  825,  A.  H.  George  &  Co.,  82  Miss.  710,  35 

afiF'g  108  111.  App.  520.  So.  193. 

66.  Southern  Ry.  Co.  v.  Lockwood  69.  Gault  Lumber  Co.  v.  Atotison, 
Mfg.  Co.,  142  Ala.  322,  37  So.  &67,  68  etc.,  Ry.  Co.,  —  Okl.  — ,  130  Pa*. 
L.  R.  A.  227,  110  Am.  St.  Rep.  32.  291. 

67.  Spurlock  v.  Missouri,  etc.,  Ry.  70.  Gault  Lximber  Co.  v.  Atchison, 
Co.   (Tex.  Civ.  App.),  90  S.  W.  1124.  etc.,  Ry.  Co.,  supra. 

68.  New  Orleans  &  N.  E.  R.  Oo.  T.  71.  See  Carrier's  Lien,  Chap.  XVI, 

section  1. 


CHAPTER    XIX. 

DiSCEIMIlTATIOIT    AND    OvEECHABGB. 

Seohon     1.  Rights  and  liabilities  of  carrier  in  general. 

2.  Unlawful  discrimination. 

3.  Excessive  charges. 

4.  Actions  for  discrimination. 

5.  Actions  for  excess  of  charges  paid. 

§  1.  Rights  and  liabilities  of  carrier  in  general. 

Overcharges  made  by  a  railroad  to  a  shipper  may  be  recovered.* 
A  common  carrier  may  be  compelled  by  mandamus  or  other  writ 
to  treat  all  shippers  alike.^  A  railroad  company  under  the  common 
law  and  under  the  statute  of  Ohio  is  required  to  extend  to  all 
persons  without  discrimination  equal  facilities  for  receiving  and 
shipping  freight  of  all  kinds  of  the  same  class.^  Where  a  railroad 
company  lays  side  tracks  and  makes  switch  connections  for  coal 
shippers  whose  mines  are  located  along  its  line  of  road,  it  must 
not  discriminate  between  different  shippers  with  respect  thereto.* 

§  2.  Unlawful  discrimination. 

At  common  law  a  carrier  of  freight  is  not  bound  to  treat  all 
shippers  alike.  It  must  carry  for  every  shipper  at  a  reasonable 
rate.  It  may  favor  any  particular  shipper  or  class,  where  the  cir- 
cumstances warrant  a  distinction,  subject  to  the  limitation  that 
the  discrimination  must  be  reasonable.  A  carrier  cannot  be 
charged  with  allowing  undue  preferences  to  a  class,  where  the 

1.  Chicago,  etc.,  R.  Oo.  v.  Wolcott,  souri  Pac.  Ry.  Co.,  74  Kans.  808,  88 
141  Ind.  367,  39  N.  E.  451,  50  Am.  St.      Pac.  73. 

Rep.  330.  3.  Toledo   &   O.   Cent.    Ry.    Co.   v. 

2.  Missouri  Pac.  Ry.  Co.  v.  Lara-  Wren,  78  Ohio  St.  137,  84  N.  E.  785. 
bee  Flour  Mills  Co.,  311  U.  S.  613,  29  4.  Quiun  Coal  Co.  v.  Hocking  Val- 
Sup.    Ct.    314,    53    L.    Ed.    — ,    aff'g  ley  Ry.,  33  Ohio  Cir.  Ot.  R.  700. 
judg.  Larabee  Flour  Mills  Oo.  t.  Mis- 
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character  of  the  shipments  justify  a  distinction.'  Only  unjust 
discriminations  by  carriers  are  condemned.*  Independently  of 
any  statute,  as  a  part  of  its  common-law  obligation,  a  carrier  is 
required  to  treat  its  partons  impartially,  and  to  avoid  unjust  dis- 
crimination. Rates  charged  a  shipper  must  not  only  be  reasonable 
in  themselves,  with  respect  to  the  profit  of  the  carrier,  but  reason- 
able in  respect  to  the  charges  made  for  similar  services,  under 
similar  conditions,  to  other  shippers  who  are  his  competitors.' 
While  carriers  may  limit  their  services  to  the  carriage  of  particular 
kinds  of  goods,  and  prescribe  regulations  to  protect  themselves 
against  fraud,  they  cannot  discriminate  between  persons  because 
of  their  condition  or  character,  and  must  accept  all  goods  offered 
within  the  course  of  their  business,  or  respond  in  damages.^  The 
common  law  prohibits  carriers  from  making  unjust  discriminations 
as  between  localities  or  individuals.'  Regardless  of  statute,  car- 
riers cannot  maintain  unreasonable  regulations  for  the  receipt  and 
transportation  of  freight.-"*  Discrimination  by  a  carrier  against 
a  particular  commodity  is  not  necessarily  illegal  if  reasonable 
grounds  therefor  can  be  shown. "-^  A  railroad  company  is  bound  to 
permit  any  express  company  to  operate  on  its  lines.^     A  carrier 

5.  State   V.    Central   Vermont   Ry.      the  rate  was  confisoa-tory.     Louisville 
Co.,  81  Vt.  463,  71  Atl.  194.  &  N.  E.  Co^  v.  Higdon,  149  Ky.  331, 

6.  MeGrew    v.    Missouri    Pac.    Ey.       148  S.  W.  36. 

Co.,  330  Mo.  496,  132  S.  W.  l076.  8.  Magnus    v.    Piatt,    115    N.    Y. 

A  carrier  is  bound  to  treat  all  ship-  Supp.  834,  63  Misc.  ESp.  499 ;   State 

pers  without  discrimination.     Banner  v.   Superior   Court   of  Lewis   Co.,   60 

Grain  Co.  v.  Great  Northern  Ey.  Co.,  Wash.  193,  110  Pac.  1017. 

119  Minn.  68,  137  N.  W.  161,  41  L.  9.  Galveston  Chamber  of  Commerce 

E.  A.  (N.  S.)  678.  V.     Eailroad    Commission    of     Texas 

7.  Missouri,   etc.,   Ey.   Co.   v.  New  (Tex.  Civ.  App.),  137  S.  W.  737. 
Era  Milling  Co.,  79  Kan.  435,  100  Pae.  10.  Warner  v.  St.  Louis  &  S.  F.  E. 
373;  Pittsburgh,  etc.,  E.  C».  v.  Wood,  Co.,  156  Mo.  App.  533,  137  S.  W.  275. 
45  Ind.  App.  1,  88  N.  E.  709.  11.  Davis  Hotel   Co.  v.  Piatt,   173 

A  carrier  having  fixed  a  rate  for  Fed.  775. 
specified   service   and   being   eng'aged  12.  State  ex  inf.  Attorney  General 

in  furnishing  such  service  to  others  v.  Missouri  Pac.  Ey.  Co.,  341  Mo.  1, 

could  not  justify  its  refusal  to  per-  144  S.  W.  863. 
form  the  service  for  plaintiflE  because 

45 
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by  railroad  in  the  discharge  of  its  duties  to  the  public  must  use  all 
the  tracks  set  apart  for  the  transportation  of  freight,  and  treat 
without  favor  or  discrimination  all  persons  offering  freight  to  it 
for  carriage."  A  common  carrier  cannot  discriminate  between 
patrons  or  give  to  a  shipper  to  whose  premises  there  is  a  spur  track 
any  preferential  rate."  A  railway  company  need  not  carry  freight 
between  points  within  ordinary  switching  limits  at  a  given  station ; 
but,  where  it  operates  a  belt  line  and  carries  freight  between  in- 
dustrial plants  thereon  for  compensation,  refusal  to  carry  coal 
from  a  mine  on  such  line  to  one  of  such  plants  is  unlawful  dis- 
crimination, though  the  spur  tracks  involved  are  within  what  the 
company  calls  its  switching  limits,  and  regardless  of  the  length, 
location,  and  proximity  of  the  spur  tracks  and  the  character  of  the 
plants.''^  A  rule  of  an  express  company  by  which  it  declines  to 
receive  shipments  of  liquor  C.  0.  D.,  is  reasonable  and  valid  where 
it  applies  to  all  shippers  and  all  localities  alike,  and  where  it  is 
shown  that  the  acceptance  of  such  business  has  resulted  in  loss  to 

13.  Louisville  &  N.  R.  Co.  v.  Hig-      pursuant  to  contracts,  and  the  eon- 
don,  149  Ky.  331,  148  S.  W.  26.  tracts  offered  to  all  of  its  customers 

Where   a   railroad    distributed    its  were  identical,  there  was  no  discri- 

freight  cars  so  that  empty  cars  were  mination  against  any  customer.  Gulf 

ordinarily    retained   on   the    division  Compress     Co.     v.     Alabama     Great 

where  they  had  been  unloaded  until  Southern  R.    Co.,   100  Miss.   582,   56 

they  could  be  loaded  with  outgoing  So.  666. 

freight,  and  it  preferred  shippers  of  15.  Crescent  Coal  Co.  v.  Louisville 

live  stock  and  all  kinds  of  merchan-  &  N.  R.  Co.,  143  Ky.  73,   135  S,  W. 

disc  over  the  shippers  of  hay  located  768. 

at  noncompetitive  points,  and  during  A  coal  company,  which  constructs 
a  blockade  at  its  terminals  withheld  a  railroad  switch  to  its  mine  and  cl- 
ears for  the  shipment  of  hay  to  other  lows  the  hauling  over  it  of  coal  of  its 
points  until  the  congestion  was  re-  lessees,  does  not  discriminate  against 
lieved,  it  was  an  unlawful  discrimi-  others,  whom  it  charges  five  cents  a, 
nation  against  the  shippers  of  hay.  ton  trackage,  by  charging  its  tenants 
State  V.  Chicago  &  N.  W.  R.  Co.,  83  only  eight  cents  a  ton  royalty;  such 
Neb.  518,  120  N.  W.  165.  charge   to   also   cover  transportation 

14.  Riley    v.    Louisville,    etc.,    Ey.  over  the  track.     Straight  Creek  Coal 
Co.,  142  Ky.  67,  133  S.  W.  971.  Mining   Co.   v.   Straight   Creek   Coal 

Where   a   carrier  received  and  de-      &  Coke  Co.,  135  Kj'.  536,  122  S.  W. 
livered  freight  on  private  spur  tracks      842. 
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the  company  and  detriment  to  its  business  througli  unclaimed 
packages,  delays  in  deliveries,  rendering  its  places  of  business 
unpleasant  to  other  patrons  and  in  other  ways,  such  as  to  justify 
the  rule  as  a  business  regulation.^'  But  it  is  the  duty  of  an  express 
company  doing  business  as  a  common  carrier  to  serve  the  public 
impartially,  and  it  has  no  right  to  refuse  to  receive  and  carry 
packages  of  liquors  from  lawful  dealers  therein  in  one  State,  while 
it  receives  and  carries  the  same  in  other  States,  nor  to  refuse  to 
carry  the  same  C.  0.  D.  and  to  collect  and  return  the  purchase 
money  from  the  consignee  in  accordance  with  the  general  custom 
of  the  business,  where  it  follows  such  custom  with  respect  to  other 
commodities ;  nor  can  it  require  a  consignee  of  such  liquors  before 
delivery  to  furnish  a  certificate  or  affidavit  that  he  is  a  bona  fide 
purchaser  of  the  same  for  his  own  personal  use  or  has  a  State 
license  to  sell  liquors."  Rebates  paid  by  a  carrier  are  not  neces- 
sarily unlawful,  especially  if  they  do  not  unjustly  discriminate, 
so  as  to  give  undue  preference  or  advantage  to  persons  or  traffic 
similiarly  situated.-'^  But  where  an  express  company  refused  to 
carry  liquor  C.  O.  D.,  and  plaintiff  paid  the  return  charges  on 
packages  not  accepted,  it  would  have  been  unlawful  for  the  carrier 
to  rebate  these  charges.^  Where  a  carrier  discriminates  against  a 
shipper  who  has  no  other  means  of  shipment  than  over  its  line,  and 
refuses  to  furnish  him  with  cars  at  times  when  it  is  supplying 
them  freely  to  other  shippers  at  points  where  it  competes  with 
other  lines,  it  is  liable  to  the  shipper  discriminated  against.^ 
Agreements  by  common  carriers  with  shippers  of  goods  which 
interferes  with  the  performance  of  their  duties  to  the  public,  are 
contrary  to  public  policy. ^^  In  its  character  as  a  common  carrier, 
and  relatively  to  duties  and  obligations  arising  therefrom,  a  rail- 

16.  Burke  v.  Piatt,  172  Fed.  777.  Fargo   Company   Express    (Tex.   Civ. 

17.  Crescent   Liquor    Co.   v.   Piatt,      App.),  125  S.  W.  59. 

148  Fed.  894.  20.  Pittsburgh,     etc.,     R.     Co.     v. 

18.  State  V.  Illinois  Cent.  R.   Co.,  Wood,  45  Ind.  App.  1,  84  N.  E.  1009. 
246  111.  188,  92  N.  E.  814.  21.  Edgar    Lumber    Co.    v.    Cornie 

19.  L.  Craddock    &     Cto.   v.    Wells,  Stave  Co.,  95  Ark.  449,  130  S.  W.  452. 
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way  company  cannot  grant  to  any  person  or  persons  rights  or 
privileges  which  it  refuses  to  others,  but  must  treat  all  alike.^^  A 
railroad  company  acting  as  a  comm.on  carrier  is  bound  to  serve 
all  the  meinbers  of  the  public  alike  who  apply  for  service  under 
like  conditions.^^     Where  a  railroad  company  contracted  with  a 


22.  Kates  v.  Atlanta  Baggage  & 
Cab  Co.,  107  Ga.  636,  34  S.  E.  372, 
46  L.  R.  A.  431,  but  a  railroad  com- 
pany, in  the  management  and  control 
of  its  property,  and  as  to  matters  in- 
volving no  duty  to  the  public,  may 
grant  concessions  to  some  which  it 
denies  to  others,  especially  wihen  the 
grant  is  made  in  pursuance  of  a  rea- 
sonable and  proper  r^ulaAion,  which, 
in  eflfeiot,  operates  beneficially  to  its 
patrons;  State  v.  Chicago,  etc.,  R. 
Co.,  71  Neb.  593,  99  N.  W.  309;  State 
V.  Chicago,  etc.,  R.  Co.,  73  Neb.  543, 
101  N.  W.  33,  holding  that  where  a 
carrier  has  furnished  cars  sufBeient 
to  carry  the  freight  which  may  be 
reasonably  expected,  considering  the 
fact  that  a/t  certain  seasons  more 
oars  are  needed,  it  has  esercised  due 
diligence,  and  where  through  causes 
not  within  its  control  it  cannot 
supply  the  cars  temporarily  necss- 
sary  by  the  unusual  demand,  it  is 
entitled  to  apportion  the  same  in  an 
equitable  manner  among  its  patrons, 
and  cannot  be  compelled  to  provide 
one  shipper  with  oars  to  the  exclu- 
sion of  others. 

23.  State  v.  Atlantic  Coast  Line 
R.  Co.,  51  Fla.  543,  41  So.  539,  where 
a  railroad  company  is  voluntarily 
transporting  and  delivering,  beitween 
stations  on  its  line,  employes  and 
freigiht  for  an  incorporated  publio 
telegraph  company  and  refuses  simi- 
lar service  to  others,  without  sufBci- 


ent  excuse,  it  is  guilty  of  unjust  dis- 
crimination, and  may  be  com/pelled 
to  perform  such  service  for  a  reason- 
able compensation  to  another  incor- 
porated public  telegraph  company, 
though  the  service  rendered  is  under 
a  contract  where  it  does  not  differ 
from  that  performed  for  other  ship- 
pers, except  as  to  delivery  between 
stations. 

A  contract  by  a  railroad  company 
with  a  telegraph  company,  to  which 
the  former  bad  granted  the  exclusive 
right  of  way  over  and  along  its  line, 
that  the  railroad  company  would  not, 
if  it  might  lawfully  refuse  so  .to  do, 
transport  men  or  material  for  the 
construction,  maintenance,  or  opera- 
tion of  a  line  of  poles  and  wires  in 
competition  with  the  line  of  the  tele- 
graph company,  except  at  and  for  the 
railroad's  local  rates,  or  furnish  for 
any  competing  line  any  facilities  or 
assistance  it  might  lawfully  witih- 
hold,  or  stop  its  train  or  distribute 
any  material  therefor  at  any  other 
than  regular  stations,  if  it  could  law- 
fully withhold  doing  so,  is  contrary 
to  public  policy,  and  in  restraint  of 
trade.  Cumberland  Teleph.  &  Tel. 
Co.  v.  Morgan's  L.  &  T.  R.  Co.,  51 
La.  Ann.  39,  34  So.  803,  73  Am.  St. 
ReT>.  443. 

Where  alcmg  the  docks  in  a  city 
was  a  railroad  track  called  the  "Bay 
Front  Track,"  one  part  owned  by 
defendant,    and    connecting   with    its 
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newspaper  publisher,  agreeing  to  ruii  a  special  early  morning 
train  carrying  only  the  newspapers  of  the  publisher,  in  consider- 
tion  of  the  publishing  company  guaranteeing  to  it  a  certain  revenue 
from  the  operation  of  the  train,  and  this  train  became  one  of  its 
scheduled  trains,  and  was  advertised  as  such,  and  it  was  controlled 
exclusively  by  the  railroad  company,  and  all  the  revenue  derived 
from  its  operation  in  the  carrying  of  passengers  and  freight  was 
its  property,  the  railroad  could  not,  relying  on  its  contract,  refuse 
to  carry  on  such  train  newspapers  tendered  it  by  a  rival  publishing 
house,  which  offered  to  comply  with  all  the  conditions  as  to 
guaranty,  indemnity,  etc.,  complied  with  by  the  house  making  the 
contract,  and  such  refusal  constituted  an  illegal  discrimination 
between  persons  of  the  same  class.^  Where  a  street  railway  com- 
pany sold  tickets  at  a  price  fixed  by  an  ordinance  requiring  the 
company  to  sell  tickets  to  pupils  in  the  schools  of  the  city  at  the 
rate  of  two  for  five  cents  and  to  students  enrolled  in  a  college  in 
the  city,  it  could  not  deny  the  same  privilege  to  students  of  another 
college.^     A  railroad  company  adopting  the  plan  of  sending  its 

main  line,  and  the  other  part  by  regulations  with  respect  to  the  man- 
another  railroad  company,  andj  con-  ner  of  receiving  and  transporting  it, 
neoted  with  its  line,  and  connecting  so  that  it  may  be  handled  expedi- 
spurs  from  which  reached  the  sev-  tiously,  safely  and  economically, 
eral  docks,  and  by  an  agreement  be-  without  unnecessary  interference 
tween  the  two  companies  the  entire  with  the  carrier's  other  business; 
track  was  used  jointly,  each  main-  and  regulations  which  are  well  de- 
taining its  own  portion,  such  agree-  signed  to  promote  such  object  can- 
ment  made  the  entire  track  a  part  not  be  complained  of  on  the  ground 
of  defendant's  terminals,  and  an  that  they  operate  to  give  a  prefer- 
extra  charge  of  $3  per  car,  made  to  ence  to  one  who  complies  with  them, 
one  shipper  from  a  point  on  the  or  as  a  discrimination  against  one 
docks,  in  addition  to  the  published  who  does  not.  Harp  v.  Choctaw, 
schedule  of  rates  from  the  city,  where  etc.,  R.  Co.,  135  Fed.  445,  61  C.  C.  A. 
no   extra   charge   was    made   to   any  405. 

other     shipper     was     discriminative.  24.  Memphis    News    Pub.     Co.    v. 

Ohio  Coal  Co.  v.  Whitoomb,  123  Fed.  Southern  Ry.  Co.,  110  Tenn.  684,  75 

359,  59  C.  C.  A.  457.  S.  W.  941,  63  L.  R.  A.  150. 

A  carrier  which  transports  large  25.  Northrop  v.  City  of  Richmond 

quantities  of  coal  is  entitled  to  make  105  Va.  341,  53  S.  E.  963. 
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cars  over  a  switch  existing  solely  for  the  purpose  of  delivering 
freight  to  cars  from  shippers  located  on  the  svsdtch  is  required  to 
serve  all  shippers  alike,  and  anj  discrimination  against  a  shipper 
is  unlawful.^^  A  railroad  company  which  had  the  control  and 
management  of  a  sv^itch  running  from  its  line  to  appellant's  quarry 
could  not  lawfully  refuse  to  receive  and  transport  freight  belong- 
ing to  appellees,  owners  of  a  near-by  quarry,  to  and  from  such 
reasonable  points  along  the  line  at  which,  they  could  lawfully  ship 
or  receive  it."  A  discrimination  excepting  a  shipper  from  a  gen- 
eral increase  of  freight  tariff  is  against  public  policy.^  Where  a 
plaintiff  ordered  cars  of  defendant  railway  company,  to  be  de- 
livered at  a  certain  date,  defendant's  action  in  filling  stibsequent 
orders  before  plaintiff's  was  unlawful  discrimination.^*  A  ma- 
chine for  unloading  coal  from  cars  into  boats,  situated  on  the  docks 
of  a  railway  company  at  its  lake  terminal,  owned,  constructed, 
and  maintained  jointly  by  such  company  and  a  coal  transfer  com- 
pany, and  operated  by  such  coal  transfer  company  for  the  accom- 
modation of  the  patrons  of  the  railway  company,  under  the  direc- 
tion of  the  railway  company,  and  at  prices  fixed  by  it,  is  devoted 
to  a  public  use,  and  is  part  of  the  terminal  facilities  of  such  rail- 
way ;  and  a  grant  to  one  shipper  of  coal  of  the  exclusive  use  of  such 
machine  is  an  unlawful  discrimination,  which  will  be  enjoined, 
notwithstanding  a  conveyance  by  the  railway  company  to  the 
transfer  company  of  all  its  rights  in  such  machine.^"  Where  a 
carrier  makes  a  discrimination  in  favor  of  a  shipper  by  contract- 
ing to  carry  his  goods  at  a  lower  rate  than  they  should  bear,  and 
carries  them  at  that  rate,  it  cannot,  after  the  goods  have  reached 

2G.  Kellogg  V.  Sowerby,   87  N.  Y.  App.  Div.  584,  aff'd  181  2Sr.  Y.   533, 

Supp.  412,  93  App.  Div.  134.  73  N.  E.  1133. 

27.  Bedford  Bowling-Green  Stone  29.  Nichols  v.  Oregon  Short  Line 
Co.  V.  Oman,  115  Ky.  369,  24  Ky.  R.  Co.,  24  Utah  83,  66  Pac.  768,  91 
Ijslw  Rep.  3374,  73  S.  W.  1038.  Am.  St.  Rep.  778. 

28.  Strough  v.  New  York  Cent.,  30.  Youghiogheny  &  0.  Coal  Co.  v. 
etc.,   R.   Co.,   87  N.  Y.   Supp.  30,  92  Erie  Ry.  Co.,  24  Ohio  Oir.  Ot.  Rep. 

289. 
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their  destination,  charge  an  additional  amount  of  freight,  sufficient 
to  bring  the  total  charge  up  to  the  proper  rate,  and  refuse  to  de- 
liver them  until  the  additional  freight  is  paid.^^  An  action  cannot 
be  maintained  against  a  carrier  to  enforce  a  payment  of  rebates 
on  goods  shipped,  under  a  contract  which  is  void  as  a  discrimina- 
tion in  rates.'^  It  is  a  good  defense  to  an  action  for  damages  for 
alleged  extortionate,  unjust,  discriminating,  and  unreasonable 
freight  charges  to  show  that  the  defendant,  in  obedience  to  the  in- 
terstate commerce  act,  has  adopted,  printed,  and  posted  a  properly 
proportioned  schedule  of  rates,  and  that  the  charges  complained  of 
are  in  accordance  with  those  in  the  schedule.^  Where  a  railroad 
divides  mines  along  its  line  into  two  districts,  and  rates  them 
according  to  their  producing  capacities,  and  during  a  period  of 
shortage  gives  to  one  coal  company  an  excess  of  cars,  it  will  be 
liable  in  damages  to  a  coal  company  in  the  other  district  which 
has  been  deprived  of  its  fair  share  of  cars.'*  An  agreement  by  a 
railroad  company  to  place  freight  on  a  siding  of  a  competing  line 
at  the  same  rate  as  that  charged  by  the  competing  line  is  not  an 
imlawful  discrimination,  where  the  railroad  company  has  no 
established  rate  to  the  siding,  and  there  is  no  charge  that  the  same 
concession  was  ever  asked  for  or  desired  by  any  other  shipper.'* 

§  3.  Excessive  charges. 

Reasonable  compensation  for  the  service  actually  rendered  is 
all  that  a  common  carrier  is  pemiitted  to  exact,  and  the  reasonable- 
ness of  a  rate  of  charge  for  transportation  is  a  question  for  judicial 
investigation.'*    Railroads  have  no  right  to  regulate  their  charges 

31.  Illinois  Cent.  E.  Oo.  v.  Seitz,  34.  Puritan  Coal  Mining  Co.  ▼. 
314  111.  350,  73  N.  E.  585,  105  Am.  Pennsylvania  R.  Co.,  237  Pa.  420,  85 
St.  Rep.  108,  aff'g  117  111.  App.  154.  Atl.  436. 

32.  BaltimOM  &  O.  R.  Oo.  v.  Dia-  35.  New  York,  etc.,  R.  Co.  v.  Deer 
mond  Coal  Co.,  61  Ohio  St.  242,  55  Creek  Lumber  Co.,  49  Pa.  Super.  Ct. 
N.  E.  616.  453. 

33.  Van  Patten  v.  Chicago,  etc.,  R.  36.  Southern  Ry.  Co.  v.  Tift,  143 
Co.,  81  Fed.  545.  Fed.  1021,  79  C.  C.  A.  536,  aff'g  Tift 

T,  Southern  Ky.  Co.,  138  Fed.  753. 
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.  in  proportion  to  the  prosperity  which  attends  industries  whose 
products  they  transport."  Where  an  association  of  railroads  arbi- 
trarily and  unreasonably  increased  the  rate  of  transportation  of 
lumber  within  the  territory  covered  by  their  agreement,  the  en- 
forcement will  be  enjoined,  and  where  the  counsel  for  the  railroad 
stipulated  that  they  would  repay  to  the  shipper  the  sum  total  of 
the  increased  exaction,  if  the  increase  should  be  held  illegal,  a 
reference  will  be  had  to  ascertain  the  amount  due  complainants, 
and  a  decree  rendered  therefor.'*  Where  a  common  carrier  has 
agreed  to  carry  goods  at  a  certain  price,  and  has  declined  to  deliver 
them  except  upon  payment  of  a  higher  freight,  and  the  consignor 
has  paid  the  excess  to  gain  possession  of  his  goods,  the  latter  has 
a  right  to  recover  back  the  excess  of  freight.^'  But  a  shipper 
cannot  recover  back  increased  freight  charges  voluntarily  paid, 
although  the  carrier  did  not  give  the  ten-day  notice  of  the  increase 
required  by  the  Interstate  Commerce  Act.^"    And  the  fact  that  a 


37.  Southern  Ky.  Co.  v.  Tift, 
supra. 

Where  a  vast  increase  of  lumber 
traffic  had  resulted  in  a  large  dn- 
crease  of  net  revenue  to  the  carrier, 
and  the  service  was  inexpensive,  and 
required  neither  rapidity  of  move- 
ment nor  specially  equipped  cars, 
and  the  shippers  were  obliged  to  fur- 
nish and  pay  for  the  equipment,  and 
the  railroads  were  neither  to  load 
nor  unload,  and  the  commodity  was 
neither  fra^le  nor  perishable,  and 
the  industry  afforded  a  tonnage  sec- 
ond in  magnitude  to  any  transported 
by  the  carrier,  an  arbitrary  increase 
to  points  of  destination  of  two  cents 
a  hundred  is  unreasonable  and  un- 
lawful. Southern  Ry.  Co.  v.  Tift, 
supra. 

38.  Southern  Ry.  Co.  v.  Tift,  206 
U.  S.  428,  27  Sup.  Ot.  709,  51  L.  Ed. 
1124,   aff'g  148  Fed.  1021,  79  C.   0. 


A.  536,  which  aff'd  Tift  v.  Southern 
Ry.  Co.,  138  Fed.  753. 

39.  U.  S.— Tutt  V.  Ide,  Fed.  Gas. 
No.   14,275b    (3   Blatchf.   249). 

N.  Y. — Baldvrin  v.  Liverpool,  etc., 
Steam  Co.,  74  N.  Y.  125,  aff'g  11 
Hun,  496. 

Tt. — Beckwith  v.  Frisbie,  32  Vt. 
559. 

40.  Strough  V.  New  York.  Cent., 
etc.,  R.  Co.,  -87  N.  Y.  Supp.  30,  93 
App.  Div.  584,  aff'd  181  N.  Y.  533, 
73  N.  E.  1133. 

A  carrier  contracted  to  transport 
grain  at  a  stipulated  rate.  An  agent 
of  the  shipper,  who  did  not  know 
what  the  contract  was,  paid  the  ship- 
ping bills  as  presented  without  ques- 
tion, supposing  them  correct,  and  the 
bills,  when  paid,  were  forwarded  to 
the  shipper.  Many  of  them  were 
excessive,  but  this  was  not  discov- 
ered for  some  time,  and  then  the  mat- 
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shipper  had  on  hand  a  large  quantity  of  merchandise,  which  he 
intended  to  transport  by  a  common  carrier,  or  the  fact  that  he 
had  previously  endeavored  to  obtain  the  cars  to  ship  the  same, 
did  not  relieve  him  from  a  reasonable  increase  in  the  freight  rate, 
made  while  the  goods  were  in  his  custody  for  future  transporta- 
tion." At  common  law,  where  an  exorbitant  charge  is  coercively 
exacted  by  a  carrier  either  in  advance  of  or  at  the  completion  of 
the  service,  an  action  may  be-  maintained  to  recover  the  over- 
charge.*^ A  shipper  can  recover  a  freight  charge  which  was  in 
excess  of  the  rate  fixed  by  the  schedule  filed,  and  of  the  rate  agreed 
upon  in  the  bill  of  lading.*'  In  determining  whether  freight  rates 
charged  are  excessive,  the  rate  which  was  in  effect  at  the  time  the 
bill  of  lading  was  executed  will  control."  An  agreement  by  a 
shipper  to  pay  a  discriminative  charge  exacted  by  a  railroad  com- 


ter  was  taken  up  by  the  shipper  with 
the  carrier,  and  a  part  of  the  over- 
charge refunded,  and,  under  the 
promise  that  the  whole  matter  would 
be  adjusted,  the  question  was  post- 
poned, from  time  to  time,  when  fur- 
ther settlement  by  the  carrier  was 
refused.  Held,  that  the  payment  of 
the  overcharge  was  not  a  voluntary 
payment  such  as  could  not  be  recov- 
ered. Kansas  City  Southern  Ry.  Co. 
V.  C.  H.  Albers  Commission  Co.,  79 
Kan.  59,  99  P.  819. 

41.  Strough  V.  New  York  Cent., 
etc.,  R.  Co.,  supra. 

42.  Cullen  v.  Seaboard  Air  Line 
R.  Co.,  63  Fla.  122,  58  So.  182. 

Tihe  common-law  right  to  recover 
freight  charges  collected  in  excess  of 
reasonable  rates  is  essentially  dif- 
ferent from  the  right  of  action  given 
by  the  Florida  statute,  to  recover 
charges  in  excess  of  rates  fixed  by 
the  railroad  oommissioners,  and 
there    is    no    legislaMve    intent    ex- 


pressed or  implied  to  supersede  the 
common-law  right  of  action.  Cullen 
V.  Seaboard  Air  Line  R.  Co.,  supra. 

43.  Hardaway  v.  Southern  Ry.  Co., 
90  S.  C.  475,  73  S.  E.  1020. 

44.  Quanah,  etc.,  Ry.  Co.  v.  Drum- 
mond,  (Tex.  Civ.  App.)  147  S.  W. 
738. 

Where  a  shipper  of  freight  paid  the 
amount  demanded  by  the  initial  car- 
rier under  the  rate  for  an  "emagrant 
outfit,"  and  the  terminal  carrier  dis- 
covered that  there  was  included  in 
the  shipment  an  article  which  could 
not  be  included  in  such  rate  but  for 
which  a  higher  rate  was  fixed  by  the 
State  Railway  Commission,  carriage 
having  been  entirely  within  the  state, 
the  terminal  carrier,  in  demanding 
the  established  rate  for  such  article, 
was  not  guilty  of  collecting  an  over- 
charge. Texas  Cent.  Ry.  Co.  v. 
Kerns,  (Tex.  Civ.  App.)  108  S.  W. 
187. 
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pany  in  order  to  obtain  service  to  which  it  was  legally  entitled 
without  such  charge,  and  with  an  express  stipulation  that  it  thereby 
waived  none  of  its  legal  rights,  does  not  estop  it  from  maintaining 
a  suit  to  recover  back  the  sum  so  paid."  The  fact  that  a  freight 
rate  specified  by  the  carrier's  agent  in  a  bill  of  lading  was  fixed 
by  the  agent  by  mistake  does  not  authorize  the  carrier  to  exact 
from  the  consignee  an  increased  rate."  Where  a  carrier  withheld 
goods  from  a  consignee  and  refused  to^  deliver  them  without  the 
payment  of  excessive  freight,  the  payment  could  not  be  regarded 
as  voluntary."  Where  a  consignee  paid  an  excess  of  freight 
charged  over  the  rate  specified  in  the  bill  of  lading  under  protest, 
such  additional  payment  was  not  volimtary,  so  as  to  preclude  him 
from  maintaining  an  action  to  recover  the  same.*^  But  a 'shipper, 
who  make  intrastate  inbound  shipments  of  rough  lumber  while  a 
milling  in  transit  schedule  was  in  force  and  made  his  outbound 
shipments  after  such  schedule  had  been  canceled,  is  not  entitled 
to  recover  back  any  part  of  the  rate  paid  on  the  inbound  ship- 
ments.*' A  connecting  carrier  who  is  a  party  to  a  contract  of 
through  shipment,  made  by  the  initial  carrier  having  authority 
to  make  such  contract,  is  bound  to  pay  back  to  the  shipper  any 
excess  of  freight  charges  received.^    Where  the  tariff  of  a  carrier 

45.  Ohio  Coal  Co.  v.  Whitcomb,  49.  Oarsou  Lumber  Co.  v.  St. 
133  Fed.  359,  59  C.  C.  A.  487.  Louis  &  S.  F.  R.  Co.,  198  Fed.  311. 

46.  Southern  Ry.  Co.  v.  Anniston  50.  Reynolds  &  Craft  v.  Seaboard 
Foundry,  etc.,  Co.,  135  Ala.  315,  33  Air  Line  Ry.,  81  S.  C.  383,  63  S.  E. 
So.  274.  445. 

A  mistake   of  clerks  of   an   inter-  Under  the  South  Carolina  statute, 

state   carrier    does    not   preclude   re-  making  each  carrier  the  agent  of  its 

covery  by  the   shipper   or   consignee  connecting     carrier,     and     providing 

of  an  OTerpayment.     Louisville  &  K.  that  a  through  contract  of  shipment 

R    Co.  V.  MoMlulen,  5  Ala.  App.  &63,  shall  be  the  contract  of  each  carrier, 

59  So.  683.  etc.,  a  connecting  carrier,  acting  on 

47.  Southwestern  Alabama  Ry.  Oo.  a  through  bill  of  lading  issued  by 
V.  W.  C.  Maddox  &  Son,  146  Ala.  539,  the  initial  carrier  for  an  interstate 
41  So.  9.  shipment,  is  a  party  to  the  contract 

48.  Southern  Ry.  Co.  v.  Anniston  and  is  liable  to  the  shipper  for  ex- 
Foundry,  etc.,  Co.,  135  Ala.  315,  33  acting  excessive  freight  charges.  Id. 
So.   274. 
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fixes  a  rate  on  shipments  originating  on  its  own  line,  or  on  enumer- 
ated connecting  lines,  it  assumes  the  obligation  to  carry  at  that 
rate  for  shippers  whose  shipments  originate  on  other  lines  as  well ; 
and,  if  such  shipper  is  required  to  pay  a  higher  rate,  he  is  entitled 
to  recover  the  overcharge.'^  Where  the  shipper  is  compelled  to 
send  his  freight  to  the  connecting  point  as  local,  and  to  reship  it 
there  to  the  point  of  destination  at  a  local  rate,  he  is  entitled  to 
recover  the  excess  of  the  two  local  rates  over  the  through  joint 
rate.'^  Where  plaintiff  shipping  cattle  to  a  market  in  another 
State  signed  the  written  request  permitting  the  carrier  to  keep 
the  cattle  for  thirty-six  hours  in  the  cars  without  feed  or  water 
provided  for  by  the  federal  statute,  and  the  carrier  unloaded  the 
cattle  for  feed  and  water  at  an  intermediate  point,  though,  if 
carried  on,  they  would  have  reached  their  destination  within  the 
thirty-six  hour  limit,  the  shipper  was  entitled  to  recover  the  cost 
of  feeding  exacted  by  the  carrier.^  A  coal  company,  which  con- 
structs a  switch  to  its  mine,  and  which  is,  under  the  Kentucky 
statute,  subject  to  the  general  railroad  laws,  to  the  extent  that  it 
cannot  make  extortionate  track  charges  to  others,  cannot,  until  it 
has  been  paid  its  outlay  for  construction,  be  claimed  by  others  to 
make  such  extortionate  charges;  the  charges  being  such  as  were 
agreed  on  with  them  before  the  construction  of  the  track  as  a  con- 
sideration for  the  right  of  way."  When  unexpected  difficulties 
occur  in  the  transportation  of  property  by  a  carrier,  and  the  con- 
signor agrees,  in  view  of  them,  to  pay  a  sum  for  the  carriage,  in 
addition  to  what  had  been  previously  fixed  upon,  and  pays  the 
same,  he  cannot  recover  it  back  as  paid  without  consideration.^' 
Where  a  consignee  who  had  facilities  for  the  transportation  of 

51.  Missouri,  etc.,  Ey.  Co.  T.  New  53.  St.  Louis,  etc.,  Ry.  Co.  v.  Wa- 
Era  Milling  Co.,  79  Kan.  435,  100  Pac.  shum,  96  Ark.  384,  131  S.  W.  959. 
273.  54.  Straight    Creek    Coal    Mining 

52.  Inman  v.   St.   Louis  S.  W.  R.  Co.   t.   Straight   Creek   Coal   4  Ooke 
Co,   14  Tex.  Civ.  App.  39,  37  S.  W.  Co.,  135  Ky.  536,  122  S.  W.  842. 

37.  55.  Detroit,    etc.,    Ry.    Co.   v.    Mc- 

Kenzie,  43  Mich.  609,  5  N.  W.  1031. 
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lumber  from  the  terminus  of  an  initial  carrier  to  his  own  yard  by 
wagon  and  horses,  but,  for  his  own  convenience,  made  a  contract 
with  a  connecting  carrier  whichi  had  a  switch  leading  into  his 
yard,  by  which  the  cars  were  to  be  transferred  from  the  initial 
carrier  and  brought  directly  into  his  yard,  and  was  apprised  at 
the  time  of  making  the  contract  what  the  charges  would  be,  and 
objected  to  the  same  as  extortionate,  and  stated  that  he  would  pay 
them  under  protest,  but  afterwards  availed  himself  of  the  contract 
and  paid  the  charges,  he  would  not  recover  back  the  transfer 
charges  so  paid.^ 

§  4.  Actions  for  discrimination. 

At  common  law  a  shipper  had  a  right  of  action  against  a  com- 
mon carrier  for  unjust  discriminations  in  freight  rates  between 
himself  and  others  similarly  situated  whenever  such  discrimina- 
tions operated  to  his  'special  injury."  Where  a  lower  rate  of 
freight  is  given  by  a  carrier  to  a  favored  shipper,  affecting  the 
business  and  destroying  the  trade  of  others,  they  have  a  right  of 
action  against  the  carrier.^  In  Colorado  the  common-law  count  for 
money  had  and  received  lies  against  a  railroad  for  unjust  discrim- 
ination in  freight  rates.^^  Equity  has  for  a  long  time  granted  in- 
junctions against  extortionate  charges  and  unjust  discriminations 
in  the  business  of  common  carriers.^  Where  a  railroad  company 
lays  side  tracks  and  makes  switch  connections  for  coal  shippers 
whose  mines  are  located  along  its  line  of  road,  an  injunction  will 

56.  Bernhardt  v.  Carolina  &  N.  W.  plied  with  the  pravision  requiring  it 
R.  Co.,  135  N.  C.  258,  47  S.  E.  427.  to  file  a  schedule  of  rates,  nor  that 

57.  Charles  H.  Lilly  Co.  v.  North-  the  rate  charged  exceeded  the  rate 
ern  Pac.  Ry.  Co.,  64  Wash.  589,  117  shown  on  the  schedule,  it  will  not  be 
Pac.  401.  presumed  that  the  law  in  these  re- 

Where   a   complaint   in    an   action  spects  was  violated.     Id. 

against  a  carrier  is  founded  on  the  58.  Lake  Shore,  etc.,  R.  Co.  v.  Sco- 

assumption  that  defendant  made  un-  field,  2  Ohio  Cir.  Ct.  R.  305. 

just       discriminations      in      freight  59.  Goodridge   v.    Union   Pa«.   Ry. 

charges  contrary  to  Interstate  Com-  Co.,  35  Fed.  35. 

merce  Act  Feb.  4,  1S87,  but  does  not  60.  Tift  v.  Southern  Ry.  Co.,  123 

allege  that  the  carrier  has  not  com-  Fed.  789. 
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lie  to  prevent  discrimination  between  different  shippers  with  re- 
spect to  the  use  of  such  facilities,  and  to  compel  an  equal  service 
to  all.^'  Where,  in  injunction  proceedings  against  defendant,  a 
steamship  company,  it  appeared  that  its  freight  rate  of  forty  cents 
per  barrel  between  certain  points  was  reasonable;  that  a  steamer 
called  the  "  C,"  by  reason  of  certain  concessions  from  its  govern- 
ment, was  able  to  carry  freight  between  said  points  at  thirty  cents 
per  barrel ;  that,  to  compete  with  the  C,  defendant  offered  to  carry 
freight  for  twenty-five  cents  per  barrel  during  the  week  on  which 
the  C.  sailed,  provided  shippers  would  stipulate  to  give  their  ship- 
ments during  said  week  exclusively  to  defendant ;  that,  defendant 
having  refused  to  take  plaintiff's  freight  at  twenty-five  cents  per 
barrel  unless  he  would  make  the  stipulation,  plaintiff  sued  to  re- 
strain him  from  exacting  the  stipulation,  it  was  held  that  it  was 
error  to  grant  an  injunction,  since  defendant,  being  a  common 
carrier,  but  not  exercising  the  right  of  eminent  domain,  had  the 
right  to  protect  himself  against  its  competitor  so  long  as  it  offered 
the  same  terms  to  all  shippers. ^^  A  bill  alleging  discrimination  in 
carrier's  charges  must  aver  that  there  are  some  parties  who  are 
charged  less  than  complainant.^  A  declaration,  alleging  that  de- 
fendant railroad  company  charged  other  persons  the  same  price 
for  transporting  coal  sixteen  miles  that  it  charged  plaintiff  for 
transporting  the  same  kind  of  coal  only  eight  miles,  states  no  cause 
of  action  at  common  law,  where  it  contains  no  averment  that  the 
discrimination  was  unjust  to  plaintiff,  or  that  the  rate  charged 
him  was  extortionate.'*  An  allegation  of  the  complaint,  in  an 
action  by  a  shipper  against  a  railroad  company  for  discriminating 
against  plaintiff  in  the  transmission  of  merchandise  between  cer- 
tain stated  times,  that  the  services  rendered  by  defendant  to  plain- 
tiff, and  those  rendered  to  other  shippers,  were  rendered  on  like 

61.  Quinn  Coal  Co.  v.  Hocking  Val-  63.  De     Barry     Baya     Merchants' 
ley  Ry.,  32   Ohio  Cir.  Ct.  R.   700.          Line  v.  Jacksonville,  etc.,  Ry.  Co.,  40 

62.  Lough  V.  Outerbridge,   86  Hun      Fed.  392. 

(N.  Y.)  103,  20  N.  Y.  Supp.  758.  64.  Illinois,  etc.,  Co.  v.  Beaird,  24 

111.  App.  322. 
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conditions  and  under  similar  circumstances,  is  too  indefinite,  in 
not  stating  what  the  circumstances  and  conditions  of  such  ship- 
ments were;  and  a  motion  to  make  more  definite  and  certain  will 
be  granted.^^  In  a  suit  by  a  publishing  house  against  a  railroad 
company  for  refusal  to  carry  its  papers  on  an  early  morning  train, 
which  was  put  in  service  by  the  railroad  under  a  contract  with 
another  publishing  house  which  stipulated  that  the  railroad  com- 
pany should  not  forward  the  papers  of*  any  other  house  than  the 
contractor,  the  contracting  house  could  not,  when  made  a  party 
to  the  suit  by  its  rival,  file  a  cross-bill,  and  thereby  work  out  any 
equities  that  it  might  have  against  it  on  account  of  expenses  in- 
curred through  the  establishment  and  early  maintenance  of  the 
train  service.'^  A  complaint  to  recover  for  unjust  discrimination, 
irrespective  of  the  penalty  imposed  by  the  laws  of  Colorado, 
averred  that  plaintiff  paid  one  dollar  per  ton;  that  defendant 
charged  a  corporation  named  only  sixty  cents  per  ton,  and  that 
"  such  charge  to  plaintiff  for  such  transportation  services  were 
and  are  unjust,  unreasonable,  and  extortionate,"  was  held,  on  de- 

65.  Langdon  v.  New  York,  etc.,  Ry.  ments  were  not  made  under   a  spe- 

Co.,  15  N.  y.  Supp.  355,  60  Hun,  584,  cial  contract  with  defendant,  entered 

27  Abb.  N.  C.  166.  into   with    a   full   knowledge   of   the 

A  complaint  which  alleges  that  de-  fact  that  a  less  rate  was  charged  the 
fendant  allowed  two  of  its  customers  two  other  customers,  does  not  state 
certain  rebates  on  its  public  freight  facts  sufficient  to  constitute  a,  cause 
rates,  and  refused  to  allow  the  same  of  action.  Langdon  v.  New  York, 
to  plaintiff,  and  that  by  reason  of  etc.,  E.  Co.,  9  N.  Y.  Supp.  245. 
such  refusal  plaintiff  had  paid  de-  66.  Memphis  News  Pub.  Oo.  v. 
fendant  certain  sums  for  the  trans-  Southern  Ry.  Co.,  110  Tenn.  684,  75 
portation  of  freight  in  excess  of  that  S.  W.  941,  63  L.  R.  A.  150,  the  grant- 
paid  by  the  two  other  customers  for  ing  of  such  relief  would  be  imprac- 
like  services,  but  which  contains  no  ticable,  as  an  account  oould  not  be 
allegation  that  the  amount  charged  stated  which  would  do  equal  justice 
and  paid  by  plaintiff  was  unreason-  to  the  parties,  since  it  would  be  im- 
able,  or  of  any  protest  or  demand  possible  to  ascertain  the  kind  or 
that  the  services  should  ba  performed  value  of  the  advantages  which  should 
for  plaintiff  at  the  same  prices  be  taken  into  account,  derived  by  the 
charged  the  two  other  customers,  and  contractor  from  the  enterprise. 
no    averment    that    plaintiff's    ship- 
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murrer,  to  be  good,  it  not  being  incumbent  on  plaintiff  to  show 
what  was  a  reasonable  charge."  In  an  action  against  a  railroad 
company  by  a  shipper  of  hay,  grain,  and  straw  to  recover  for  al- 
leged discrimination  by  the  company's  giving  to  other  shippers 
unequal  preferences  in  the  distribution  and  delivery  of  cars,  plain- 
tiff can  recover  as  damages  only  such  sum  as  will  compensate  him 
for  the  loss  or  injury,  except  that  in  such  action,  it  shall  not  under 
the  Ohio  statute  be  less  than  $500.^  In  an  action  by  a  coal  com- 
pany against  a  carrier  for  alleged  illegal  discrimination  in  fur- 
nishing transportation  facilities  for  shipment  of  coal,  the  measure 
of  damages  is  what  would  have  been  a  reasonably  fair  profit  on 
the  fairly  probable  output  of  the  mine  discriminated  against,  less 
what  was  actually  shipped  from  such  mine.*'  In  a  suit  against 
a  carrier  for  unlawful  discrimination  by  granting  rebates  to  plain- 
tiffs competitors,  plaintiff  could  not  recover  damages  accruing 
during  a  period  when  it  received  rebates  from  defendant  because 


67.  Goodridge  v.  Union  Pac.  Ey. 
Co.,  35  Fed.  35. 

68.  Toledo,  etc.,  Ry.  Co.  v.  Wren, 
78  OWo  St.  137,  84  N.  E.  785. 

In  an  action  for  discrimination 
againt  plaintiff  in  furnishing  cars, 
where  there  is  no  allegation  of  spe- 
cial damage,  the  measure  of  damages 
is  the  difference  between  the  market 
value  of  the  hay  and  straw  that 
would  have  been  transported  if  plain- 
tiff had  received  the  ears  at  the  point 
to  which  they  were  to  have  been  car- 
ried when  they  would  have  reached 
their  destination,  and  their  value  at 
the  same  time  and  place  from  which 
they  were  to  have  been  carried,  less 
the  cost  of  transportation.     Id. 

69.  Hillsdale  Goal  &  Coke  Co.  v. 
Pennsylvania  R.  Co.,  239  Pa.  61,  78 
Atl.  »8. 

That  the  coal  belonging  to  the  coal 
company  was  left  in  the  ground  and 


might  be  available  for  future  ship- 
ment is  immaterial  on  the  question 
of  damages,  in  the  absence  of  proof 
by  defendant  that  the  coal  company 
would  realize  for  its  coal  if  shipped 
in  the  future  as  much  as  it  would 
have  realized  if  shipped  during  the 
period  of  alleged  illegal  discrimina- 
tion.    Id. 

The  provision  of  the  Constitution 
of  Missouri  (Const.  1870,  Art.  12, 
Sec.  12)  making  it  unlawful  for  any 
railroad  company  to  charge  for  freight 
or  passengers  a.  greater  amount  for 
the  transportation  thereof  for  a  less 
distance  than  the  amount  charged 
for  any  greater  distance,  and  provid- 
ing that  suitable  laws  shall  be  passed 
to  enforce  the  provision,  being  self- 
enforcing,  the  measure  of  damages 
for  violation  thereof,  in  the  absence 
of  statute,  would  be  the  amount  of 
the    excess   charged    for    the   shorter 
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they  were  less  than  those  given  to  plaintiff's  competitors.™  The 
court,  hearing  a  case  against  a  railroad  for  unlawful  discrimina- 
tion may  include  in  the  general  damages  additional  damages  for 
delay  in  settlement  of  plaintiff's  claim.'^ 

§  5.  Actions  for  excess  of  charges  paid. 

As  stated  in  a  preceding  section,  independently  of  statute,  a  car- 
rier is  liable  to  suit  by  a  shipper  for  the  recovery  of  an  overcharge 
of  freight  which  such  shipper  has  paid,  under  protest,  in  order  to 
obtain  his  goods  and  which  the  carrier  refused  to  repay  on  de- 
mand.'^   Where  plaintiff  sells  an  article  and  contracts  with  a  car- 


distance  over  that  charged  for  the 
longer  distance.  McGrew  v.  Missouri 
Pac.  Ry.  Co.,  230  Mo.  496,  132  S.  W. 
1076. 

The  question  whether  a  discrimi- 
nation by  a  carrier  is  unjust  is  for 
the  court  to  decide.     Id. 

Under  the  Texas  statutes  it  has 
been  held  that  damages  to  a  shipper 
because  of  discrimination  in  favor  of 
other  shippers  of  the  same  class  may 
be  recovered,  though  the  shipper  does 
not  sue  for  the  s.tatutory  penalty. 
Waugh  v.  Gulf,  C.  &  S.  F.  Ry.  Co., 
(Tex.  Civ.  App.)    131  S.  W.   843. 

70.  International  Coal  Mine  Co.  v. 
Pennsylvania  R.  Co.,  152  Fed.  996. 

71.  Puritan  Coal  Min.  Co.  v. 
Pennsylvania  R.  Co.,  237  Pa.  420,  85 
Atl.  436. 

As  to  Admissibility  of  Evidence, 
see  Pittsburg,  etc.,  Ry.  Co.  v.  Wood, 
45  Ind.  App.  1,  84  N.  E.  1009;  Sea- 
well  V.  Kansas  City,  etc.,  R.  Co., 
119  Mo.  222,  24  S.  W.  1002;  Hopper 
V.  Chicago,  etc.,  R.  Co.,  91  Iowa,  639, 
60  N.  W.  487 ;  Louisville,  etc.,  R.  Co. 
V.  Wilson,  119  Ind.  352,  21  N.  E.  341, 
4   L.   R.   A.   244;    Harvey  v.   Grand 


Trunk  Ry.  Co.,  Fed.  Caa.  No.  6,180 
(2  Hask.  U.  S.)  134.  As  to  admis- 
sible evidence  generally,  see  Cham- 
berlayne's  Modern  Law  of  Evidence, 
Vol.  1,  sec.  11. 

As  to  Questions  for  the  Jury,  see 
Osborne  v.  Chicago  &  N".  W.  Ry.  Co., 
48  Fed.  49;  St.  Louis  S.  W.  R.  Co. 
V.  Leder  Bros.,  79  Ark.  59,  95  S.  W. 
170;  Lotspeich  v.  Central  R.,  etc., 
Co.,  73  Ala.  306;  Louisville,  etc.,  R. 
Co.  V.  Wilson,  132  Ind.  517,  32  N.  E. 
311,  18  L.  R.  A.  105;  Root  v.  Long 
Island  R.  Co.,  114  N.  Y.  300,  31  N.  E. 
403,  11  Am.  St.  Rep.  643,  4  L.  R.  A. 
331,  aff'g  1  N.  Y.  St.  Rep.  503 ;  Mount 
Pleasant  Mfg.  Co.  v.  Cape  Fear,  etc., 
R.  Co.,  106  N.  C.  207,  10  S.  E.  1046; 
Houston  T.  C.  Ry.  Co.  v.  Rust,  58 
Tex.  98. 

72.  Southern  Ry.  Co.  v.  Sohlittler, 
1  Ga.  App.  30,  58  S.  E.  59. 

Where  it  appeared  that  the  ship- 
ment had  not  been  made  personally 
by  the  owner  of  the  property,  who 
was  the  plaintiff,  yet  that  the  person 
making  the  shipment  was  the  agent 
of  the  owner,  and  that  the  railroad 
company   presented    its   bill   for   the 
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rier  to  transport  it  at  a  given  rate  of  freight,  and  it  is  agreed  be- 
tween the  parties  that  the  purchaser  shall  pay  the  freight  bill  and 
deduct  the  amount  in  price,  and  the  carrier  delivers  the  article 
and  collects  from  the  purchaser  a  higher  rate  than  agreed  upon, 
the  purchaser  being  ignorant  of  the  terms  of  the  agreement  be- 
tween the  seller  and  the  carrier,  and  the  seller  having  no  notice 
that  a  higher  rate  than  was  agreed  upon  was  demanded  of  the 
carrier,  the  seller  could  recover  of  the  carrier  the  difference  be- 
tween the  rate  agreed  upon  and  the  rate  actually  collected."  A 
shipper  may  recover  back  rates  in  excess  of  those  authorized  by  law 
which  the  carrier  has  exacted  and  which  he  has  been  compelled 
to  pay  to  secure  the  transportation  of  his  property.'*  The  Inter- 
state Commerce  Act  does  not  prevent  recovery  in  a  State  court 
against  a  carrier  for  overcharges  on  freight  paid  under  a  mistake 
of  fact.'"  One  who  has  merely  advanced  the  freight  on  merchan- 
dise shipped  and  who  has  received  back  such  advance  has 
no  standing  to  recover  an  excess  charge.^'  The  Vermont  statute, 
authorizing  the  party  aggrieved  to  recover  from  a  carrier  for  an 
overcharge  for  freight,  does  not  permit  a  buyer  to  sue  a  carrier  for 
an  overcharge  collected  from  the  seller  for  transporting  the  goods 
and  included  by  the  seller  in  the  price  and  paid  to  him  by  the 
buyer ;  the  words  "  party  aggrieved  "  in  their  natural  sense  being 
the  one  from  whom  the  overcharge  is  collected."  Where  a  jate 
statute  is  repealed,  shippers  and  passengers,  as  to  transactions 
completed  while  the  statiite  was  in  force,  in  the  absence  of  judicial 
condemnation,  have  a  vested  right  to  recover  any  excess  charges.'* 

freight   to   the   owner    and   collected  Lumber  Co.,  99  Ark.  105,  137  S.  W. 

the  same  from  him,  plaintiff  was  en-  563. 

titled  to  recover.    Id.  76.  Andalman  v.  Chicago  &  N.  W. 

73.  Georgia  R.   etc.,   do.  v.   Cross-  Ry.  Co.,  153  111.  App.  169. 

ley  &  Co.,  138  Ga.  35,  57  S.  E.  97.  77.  State   v.    Central    Vermont    R. 

74.  Chapman  &  Derwey  Land  Co.  v.  Co.,  81  Vt.  459,  71  Atl.  193. 
Jonesboro,  etc.,  R.  Co.,  97  Ark.  300,  78.  Southern   Ry.   Co.   v.   Railroad 
133  S.  W.  1119.  Commission    of    Alabama,    196    Fed. 

75.  Chicago,   etc.,   E.   Co.  v.   Lena  558. 
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Where  rough  lumber  is  shipped  to  a  point  for  milling  in  transit 
and  shipment  beyond,  the  arrangement  being  that  on  making  the 
outbound  shipment  the  higher  inbound  rate  shall  be  readjusted  to 
a  lower  schedule,  the  measure  of  the  shipper's  recovery  for  the 
carrier's  wrongful  refusal  to  make  such  readjustment  is  the  dif- 
ference between  the  aggregate  amounts  actually  paid  on  the  in- 
bound and  outbound  shipments,  and  the  amount  payable  under 
lie  lower  schedule.™  Where  the  initial  carrier  turned  over  the 
shipment  to  the  connectig  carrier  without  requiring  advancement 
of  the  accrued  freight,  and  the  connecting  carrier,  asserting  the 
lien  of  both,  collected  an  excessive  charge,  the  initial  carrier  is 
liable  for  the  excess,  though  the  connecting  carrier  retained  it.*" 
In  an  action  against  a  carrier  to  recover  an  overcharge  on  an  inter- 
state shipment,  proof  that  a  less  rate  than  that  charged  was  agreed 
on  and  inserted  in  the  bill  of  lading  established  a  prima  facie 
case.^^  Where  a  carrier  of  freight,  bound  by  the  classification  and 
rates  made  in  the  contract  of  shipment,  changed  the  classification 
and  demanded  a  higher  rate  as  a  condition  precedent  to  delivery, 
the  shipper,  paying  the  excess,  may  recover  it  back.^^  Where  there 
was  no  physical  connection  between  the  roads  of  two  carriers,  but 
freight  was  transferred  from  one  to  the  other  by  a  local  bridge 
company,  and  a  charge  was  made  therefor,  the  evidence  was  held 
to  show  that  such  charge  was  borne  by  the  connecting  carrier,  and 
was  not  collected  in  addition  to  the  scheduled  through  rates,  and 
hence  there  could  be  no  recovery  for  alleged  overcharges  by  reason 

79.  Carson  Lumber  Co.  v.  St.  Louis  a  particular  station,  the  burden  was 
&  S.  F.  R.  Co.,  198  Fed.  311.  on    the    carrier    ,to    show    that    the 

80.  Dunne  &  Grace  v.  St.  Louis,  printed  schedule  containing  the  rate 
etc.,  R.  Co.,  166  Mo.  App.  37S,  148  S.  and  filed  with  the  Interstate  Com- 
W.  997.  meree  Commission  had  been  furnished 

81.  Hunter  v.  St.  Louis  &  S.  F.  R.  to  the  agent  in  charge  of  the  par- 
Co.,  167  Mo.  App.  634,  150  S.  W.  733.  ticular  station.     Id. 

In  order  to  establish  an  interstate  82.  Southern  Ry.  Co.  v.  Lowe,  170 

freight    rate,    under    the    Interstate      Ala.  598,  54  So.  51. 
Commerce  Act  as  it  stood  in  1908,  for 
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thereof.*'  Where  a  common  carrier  has  exacted  excess  charges, 
the  excess  may  be  recovered  in  a  common-law  action  for  money 
had  and  received,  whether  the  charges  are  in  excess  of  reasonable 
rates  at  common  law  or  of  rates  prescribed  and  made  prima  facie 
reasonable  under  statutory  authority.**  The  common-law  remedy 
for  the  recovery  of  freight  charges  collected  by  a  carrier  in  excess 
of  reasonable  rates  may  be  enforced,  though  the  statutory  right  of 
action  to  recover  charges  in  excess  of  the  rates  properly  chargeable 
under  the  railroad  commission  law  is  extinguished  by  the  lapse 
of  time.*^  Where  no  freight  charges  were  paid  in  advance,  but 
each  succeeding  carrier  advanced  to  its  predecessor  the  charges  up 
to  its  own  line,  so  that  the  terminal  carrier  collected  all  charges 
at  destination,  plaintiff,  in  order  to  recover  for  an  overcharge  from 
the  initial  carrier,  must  show  that  parts  of  the  alleged  overcharge 
by  the  terminal  carrier  reached  the  initial  carrier.*'  In  an  action 
against  a  railroad  for  an  overcharge  of  freight  rates  on  potatoes, 
where  the  official  tariff  of  rates  stated  that,  when  it  was  "  prac- 
ticable "  for  the  potatoes  to  be  weighed,  they  should  be  charged 
for  at  the  actual  weight,  but  when  it  was  not  "  practical  "  to  weigh 
them,  estimated  weights  should  govern,  and  the  evidence  shows 
that  the  railroad  had  ample  facilities  at  various  points  to  weigh 
the  potatoes  either  by  hand  scales  or  track  scales,  a  verdict  and 
judgment  for  plaintiff  will  be  sustained.*'  In  a  suit  by  a  shipper 
to  recover  reparation  for  a  charge  of  an  excessive  freight  rate,  a 
declaration  failing  to  charge  that  complainant  paid  the  excessive 
rate  on  his  shipment,  or  that  it  was  paid  by  any  one  for  him,  or  on 
his  account,  is  demurrable.**    Where,  in  an  action  against  a  car- 

83.  Chesapeake  &  0.  R.  Oo.  v.  Mor-  86.  McManus  v.  Chicago  G.  W.  Ry. 
ton,  143  Ky.  201,  136  S.  W.  158.  Co.,  —  Iowa,  — ,  136  N.  W.  769. 

84.  Cullen  v.  Seaboard  Air  Line  R.  87.  Joynes  v.  Pennsylvania  R.  Co., 
Co.,  63  Fla.  122,  58  So.  182.  234  Pa.  321,  83  Atl.  318. 

85.  La  Floridienne,  J.  Btittgenbaeh  88.  Davis  v.  Mobile   &  O.  E.   Co., 
&   Co.,   Societe  Anonyme  v.  Atlantic  194  Fed.  374. 

Coast  Line  R.  Co.,  63  Fla.  208,  58  So. 
185. 
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Tier  to  recover  an  overcharge  upon  its  proportion  of  a  joint  rate, 
the  carrier  alleged  that  the  joint  rate  was  imlawful  because  in 
conflict  with  legally  established  rates,  the  burden  was  upon  it  to 
establish  that  fact.*'  In  an  action  against  a  carrier  for  alleged 
overcharges  made  at  the  terminus  of  a  connecting  line,  where  it 
was  alleged  and  proved  that  the  charge  over  defendant's  road  was 
based  on  a  minimum  car  capacity  of  20,000  pounds,  and  the  rate 
upon  the  connecting  carrier's  line  was  Abased  upon  a  maximum  car 
capacity  of  24,000  pounds,  in  the  absence  of  a  showing  of  the 
weight  of  the  shipments,  there  could  be  no  recovery  for  the  alleged 
overcharges.'"  A  petition  against  a  carrier  to  recover  excessive 
freight  rates,  alleging  the  distance  from  starting  point  to  destina- 
tion, that  a  certain  sum  was  a  reasonable  compensation  for  carry- 
ing the  commodity  over  defendant's  line  for  such  distance,  that 
defendant  wrongfully  charged  plaintiff  a  larger  sum  stated,  more 
than  a  reasonable  charge,  which  plaintiff  was  compelled  to  pay 
and  did  pay  under  protest,  and  that  plaintiff  had  never  consented 
that  the  charge  was  reasonable,  but  had  demanded  the  return  of 
the  excessive  and  unreasonable  part  thereof,  which  had  been  re- 
fused, stated  a  cause  of  action.'^  A  count  of  a  complaint  in  an 
action  to  recover  for  a  freight  overcharge  alleging  that  defendant 
was  a  common  carrier,  and  undertook  to  haul  logs  at  a  fixed  price, 
but,  instead  of  charging  plaintiff  the  stipulated  freight  rate,  de- 
fendant extorted  an  excessive  rate,  and  refused  to  haul  or  deliver 
the  logs  unless  plaintiff  would  pay  such  sum ;  that  plaintiff  offered 
to  pay  the  reasonable  charge,  and  demanded  that  the  logs  should 

89.  Kansas  City  Southern  Ry.  Co.      Chandler  Cotton  Oil  Co.,  25  Okl.  82, 
V.  C.  H.  Albers  Commission  Co.,   79      106  Pae.  10. 

Kan.  59,  99  Pae.  819,  it  is  not  a  bar  As    to    competent   evidence   in    de- 

to  an  action  against  a  carrier  to  re-  termining  the  meaning  of  the  terms 

cover    an    overcharge    that    the   rate  "compressed    cotton,    any    quantity" 

agreed  upon  had  not  been  established,  and  "uncompressed  cotton,  any  quan- 

as  required  by  law.  tity,''  as  used  in  a  tariff  sheet,  oee 

90.  McManus  v.  Chicago  G.  W.  Ey.  Chicago,    etc.,    E.    Co.    v.    Dodson    & 
Co.,  —  Iowa  — .  115  N.  W.  919.  Williams,  35  Okl.  822,  107  Pae.  921, 

91.  Ft.    Smith    &    W.    E.    Co.    v.  rev'g  94  Pae.  973. 
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be  hauled  for  such  freight  charges,  which  defendant  refused  to  do, 
and  the  plaintiff  was  compelled  to  pay  such  extortionate  and  illegal 
rate  to  an  amount  stated,  in  order  to  have  the  freight  moved,  and 
that  plaintiff  paid  such  charge  under  protest,  reserving  a  right  to 
recover  back  the  overcharge  and  paid  to  defendant  a  sum  named 
which  was  more  than  the  proper  and  contracted  charges  or  rate; 
that  defendant  extorted  from  plaintiff  the  sum  named,  which  de- 
fendant refuses  to  pay  back  to  plaintiff,  states  a  good  cause  of 
action.'^  In  an  action  against  a  carrier  to  recover  an  excess  of 
of  charges  paid,  testimony  of  the  rate  clerk  of  the  railroad  com- 
mission as  to  what  would  be  a  reasonable  charge,  based  on  the 
report  of  a  former  auditor  of  the  railroad,  was  admissible,  not- 
withstanding errors  in  the  report;  it  being  open  to  the  carrier  to 
show  the  errors.'^  Where,  after  a  carrier  quoted  a  rate  on  an  inter- 
state shipment,  and  the  animals  to  be  transported  were  loaded  in 
cars,  the  carrier  quoted  a  higher  rate,  which  the  shipper  paid  under 
protest,  in  an  action  for  excess  charges  defendant  could  not  show 
under  the  general  issue  that  the  rate  first  quoted  was  less  than  the 
established  rate  and  therefore  illegal.'*  Where  a  contract  pro- 
vided that  a  railroad  company  would  place  to  and  switch  from  a 
certain  compress  such  through  cotton  from  local  stations  as  plain- 
tiff might  secure  for  compression,  charging  therefor,  for  the  switch- 
ing, the  same  charges  as  were  charged  at  certain  places  named,  in 
an  action  to  recover  for  excessive  charges,  the  petition,  alleging 

92.  Fairford  Lumber  Oo.  v.  Tom-  railroad  upon  a  switching  contract, 
bigbee  Valley  R.  Co.,  165  Ala.  375,  51  making  spccitl  rates  for  that  service, 
So.  770.  held   not   to   show   that   any  of   the 

93.  H.  L.  Halliday  Milling  Co.  v.  shipments  handled  by  the  railroad 
Louisiana,  etc.,  R.  Co.,  80  Ark.  536,  were  interstate  shipments.  Baird  v. 
98  S.  W.  374,  on  an  issue  as  to  rea-  Erie  R.  Co.,  132  N.  Y.  Supp.  971, 
Bonable  rates  for  the  carriage  of  aflF'g  139  N.  Y.  Supp.  339,  72  Miao. 
goods  over  a  particular  division,  evi-  Rep.  163. 

dence  of  through  nates  and  the  divi-  94.  Baldwin   Sheep  &  Land  Co.  ▼. 

sion  thereof  was  admissible.  Columbia   Southern  Ry.   Co.,   58   Or. 

Evidence,  in   an  action  to  recover  385,  114  Pac.  469. 
the  amount  of  overcharge  paid  to  a 
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that  the  compresses  at  the  points  named  paid  nothing  for  switch- 
ing charges,  does  not  state  a  cause  of  action,  where  it  failed  to 
allege  that  there  were  no  charges,  or  that  there  were  less  charges 
for  switching  services  like  those  rendered  the  defendant  com- 
pany.^'  If  a  shipper  pays  rates  established  in  violation  of  law  by 
the  carrier,  rather  than  forego  his  services,  such  payment  is  not 
voluntary,  in  the  legal  sense,  and  the  shipper  may  maintain  his 
action  for  money  had  and  received  to  recover  back  the  illegal 
charge.'*  In  an  action  by  a  shipper  to  recover  overcharges  from 
a  carrier,  the  court  properly  refused  to  submit  to  the  jury  the  issue 
of  reasonableness  of  the  increased  rate  paid  by  &e  shipper,  where 
there  was  no  proof  of  its  unreasonableness,  and  the  shipper  volun- 
tarily paid  the  same,  thereby  implying  its  reasonableness.*'  Where 
a  complaint  alleged  that  defendant  agreed  to  carry  goods  for  plain- 
tiff "  for  a  reasonable  reward  to  be  paid  by  plaintiff,"  but  that 
defendant  exacted  an  overcharge  from  the  consignees,  who,  in 
turn,  deducted  the  amount  from  the  price  of  the  goods,  the  owner- 
ship of  the  goods  was  immaterial,  the  material  question  being  as 
to  who  paid  the  freight.'* 

95.  Hawkinsville,    etc.,    E.    Co.    v.  to   the   rate   between   the   points    in 

Livingston,    132    Ga.    203,    63   S.   E.  issue,  was  properly  disallowed;    and 

633.  it   was   not  error   for   th*   court   to 

98.  Mobile  &  M.  Ry.  Co.  v.  Steiner,  refuse   to   permit   plaintiflF   to   prove 

61  Ala.  559;   Southwestern  Alabama  what  rates  defendant  charged  in  an- 

Ey.  Co.  V.  W.  C.  Maddox  &  Son,  143  other   state.      Anniston   Mfg.   Co.   v. 

Ala.  539,  41  So.  9.  Southern  Ry.   Co.,   145   Ala.   351,  40 

In  an  'action  against  a  carrier  for  So.  965. 

alleged   overcharges,    evidence   as    to  97.  Strough    v.    New    York    Cent., 

the  rates  charged  by  another  carrier  etc.,  R.   Co.,  87  Jf.  Y.   Supp.  30,   92 

for  hauling  similar  material  between  App.  Div.   584,  aff'd  181  N.  Y.  533, 

different    points    was    irrelevant;     a  73  N.  E.  1133. 

question  as  to  what  was  considered  98.  Lake  Erie  &  W.  R.  Co.  v.  Con- 

among  railroad  men  as  a  reasonable  don,  chap.  20,  10  Ind.  App.  536,  38  N. 

rate,  which  question  was  not  limited  E.  71. 
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5.  Notice  of  arrival  of  goods. 
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7.  Liability  for  delay. 

8.  Liability  of  initial  carrier  for  loss  or  injury  limited  to  its  own 
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9.  Liability  of  initial  carrier  for  loss  or  injury  extends  over  whole 

route. 

10.  Liability  of  intermediate  carriers. 

11.  Liability  of  terminal  carrier. 

12.  Liability  for  miscarriage  or  diversion  of  goods. 

13.  Special  contracts  for  through  transportation. 

14.  What  is  sufficient  to  establish  a  through  contract. 

15.  Charging  and  collecting  entire  freight  in  advance. 

16.  Collection  of  entire  charges  by  terminal  carrier. 

17.  Accepting  goods  to  be  transported  to  or  delivered  to  a  certain 

point. 

18.  Carrier  as  forwarder  or  warehouseman. 

19.  Limitation  of  carrier's  liability  to  its  own  line. 

20.  When  connecting  carriers  entitled  to  benefit  of  limitations. 

21.  What  constitutes  delivery  to  a  connecting  carrier. 

22.  Notice  to  connecting  carrier  of  arrival  of  goods. 

23.  Presumptions  and  burden  of  proof. 

24.  Connecting  lines  as  partners. 

25.  Eights  of  connecting  carriers  as  to  charges. 

§  1.  Who  are  connecting  carriers. 

Ordinarily  a  conecting  carrier  is  one  whose  route,  not  being  the 
first  one,  lies  somewhere  between  the  point  of  shipment  and  the 
point  of  destination,  and  the  term  is  used  to  distinguish  the  other 
carrier  or  carriers  on  the  route  over  which  the  shipment  is  trans- 
ported from  the  first  or  initial  carrier.  Used  in  this  sense,  a  car- 
rier who  does  not  receive  goods  from  another  carrier  under  original 
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contract  for  through  transportation  is  not  a  connecting  carrier. 
The  term  is,  however,  sometimes  used  to  indicate  any  one  of  the 
several  carriers  whose  lines  together  constitute  the  entire  route. 
A  transfer  company  employed  by  one  carrier  to  transfer  the  goods 
to  the  next  carrier,^  or  a  cartage  company  employed  by  the  last 
carrier  to  deliver  the  goods  to  the  consignee,'  or  a  company  em- 
ployed by  the  consignee  to  remove  the  goods  from  the  carrier's 
station,*  is  not  a  connecting  carrier.  Ordinarily  it  is  the  duty  of 
the  first  carrier  to  deliver  tie  goods  to  the  connecting  carrier,  and 
of  one  connecting  carrier  to  deliver  the  goods  to  another,  and  the 
transferring  company  is  the  agent  of  the  company  so  bound  to 
make  delivery  to  the  next  carrier.^ 

§  2.  Relation  of  connecting  carriers  to  shipper  and  to  each  other. 

In  the  absence  of  statute  or  contract,  one  carrier  cannot  compel 
another  to  stop  trains  at  a  junction  of  two  roads,  or  compel  the 
other  to  permit  the  use  of  its  tracks,  or  to  make  rates  with  it  and 
haul  its  cars.  The  common  law  obligations  of  one  connecting 
carrier  to  another  with  respect  to  receiving,  transporting,  and  de- 
livering goods  are  the  same  as  those  owing  from  a  carrier  to  a 
shipper.^  Carriers  may  make  contracts  for  through  shipment  or 
interchange  of  freight  between  each  other  and  may  issue  through 
bills  of  lading.'     But  the  Interstate  Commerce  Commission  has 

1.  Nanson  v.  Jacob,  12  Mo.  App.  Thomas,  89  Ala.  394,  18  Am.  St.  Rep. 
135.  119  Missouri  Pac.  R.   Co.  v.  Young, 

2.  Hooper  v.  Chicago,  etc.,  R.  Co.,  35  Neb.  651;  Hooper  v.  Chicago,  etc.» 
37  Wis.  81,  9  Am.  Rep.  439 ;  Missouri  R.  Co.,  37  Wis.  81. 

Pac.  R.  Co.  V.  Young,  35  Nw.  651;  6.  Shelbyville  R.  Co.  v.  Louisville, 

Western,   etc.,   R.   Co.   v.   Exposition  etc.,  R.   Co.,   83  Ky.   541,   31  Am.   & 

Cotton  Mills,  81  Ga.  533,  35  Am.  &  Eng.   R.   Cas.   333;    Pennsylvania   R. 

Eng.  R.  Cas.  603.  Co.  v.  Baltimore,  etc.,  R.  Co.,  60  Md. 

3.  Roach  v.  Canadian  Pac.  R.  Co.,  363.  See  also  Atchison,  etc.,  R.  Co. 
1  Manitoba  158.  v.  Denver,  etc.,  R.  Co.,  110  U.  S.  867, 

4.  Nanson    v.   Jacob,    93   Mo.    331,  16  Am.  &  Eng.  R.  Cas.  57. 

3  Am.  St.  Rep.  531,  33  Am.  &  Eng.  7.  Graham  &  Ward  v.  Macon,  etc.^ 

R.   Cas.   553.  K.  Co.,  120  Ga.  575,  49  S.  E.  75. 

5.  Alabama     G.     S.     R.     Co.     v. 
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no  power  to  compel  carriers  against  tlieir  consent  to  enter  into 
arrangements  for  through  rates  and  for  through  billing,*  nor  haa 
a  court  of  equity  such  power,  either  at  common  law  or  under  the 
Interstate  Commerce  Act.'  At  common  law  a  carrier  is  not  bound 
to  carry  except  on  its  own  line,  and  if  it  contracts  to  go  beyond, 
in  the  absence  of  statutory  regulations  to  the  contrary,  it  may 
determine  for  itself  what  agencies  it  will  employ.^" 

§  3.  Carrier  not  bound  to  carry  beyond  its  own  line. 

In  the  absence  of  a  special  contract  or  established  usage,  a  com- 
mon carrier  is  not  bound  to  receive  goods  for  carriage  to  a  point 
beyond  its  own  line;  but  it  may  become  liable  for  refusing  to  re- 
ceive and  ship  goods  to  points  beyond  its  line,  where  it  has  speci- 
ally undertaken  to  do  so,  or  a  custom  or  usage  of  so  doing  has  been 
established,  or  it  has  held  itself  out  to  the  public  as  carrying  such 
goods  as  were  tendered  to  points  where  the  shipper  desires  to  send 
them,  although  such  points  may  be  beyond  its  own  line."  And 
where  it  undertakes,  by  special  contract,  or  usage,  or  such  holding 
out  to  the  public,  to  carry  beyond  its  own  line,  the  necessary 
means  of  transportation  to  the  point  of  destination  must  be  pro- 
vided by  it" 

8.  Oapehart  v.  iLouisville,  etc.,  R.  Little  Rock,  etc.,  R.  Oo.  v.  St.  Louis, 
Co.,  3  Inter.  Com.  Rep.  278,  4  I.  C.  0.  etc.,  R.  Co.,  63  Fed.  775;  Kentucky, 
265.  etc.,  Bridge  Co.  v.  Louisville,  etc.,  R. 

9.  Little  Rock,  etc.,  R.  Oo.  v.  St.  Co.,  37  Fed.  567;  Chicago,  etc.,  R.  Co. 
Louis,  etc.,  R.  Co.,  41  Fed.  559,  43  v.  Pennsylviania  R.  Co.,  1  I.  C.  O. 
Am.  &  Eng.  R.  Cas.  490 ;  Little  Rock,  Rep.  86 ;  Chicago,  etc.,  R.  Co.  v.  Os- 
etc.,  R.  Co.  V.  East  Tennessee,   etc.,  borne,  53  Fed.  915. 

R.  Co.,  3  I.  C.  0.  1.  11.  Chicago,   etc.,   R.    Co.   v.   Wol- 

10.  Atchison,  etc.,  R.  Co.  v.  Den-  cott,  141  Ind.  367;  Cobb  v.  Illinois 
ver,  etc.,  R.  Co.,  110  U.  S.  667;  Pull-  Cent.  R.  Co.,  38  Iowa,  601;  Lots- 
man  Palace  Oar  Co.  v.  Missouri  Pac.  peich  v.  Central  R.,  etc.,  Co.,  73  Ala, 
R.  Co.,  115  U.  S.  587,  33  Am.  &  Eng.  305,  18  Am.  &  Eng.  R.  Cas.  490; 
R.  Oas.  537;  Detroit,  etc.,  R.  Co.  v.  Southern  Kansas  R.  Co.  v.  Dunoan, 
Interstate  Commerce  Commission,  74  40  Kan.  503. 

Fed.  838;    St.  Louis  Drayage   Co.  v.  12.  Bussey    v.   Memphis,    ietc.,    R. 

lyouisville,  etc.,  R.  Co.,   65  Fed,  39 j      Co.,  4  McOrary  (U.  S.),  405,  13  Fed. 
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§  4.  Delivery  to  succeeding  carrier. 

In  the  absence  of  a  special  contract,  where  it  is  necessary  for 
a  carrier  to  deliver  the  shipment  to  another  carrier  before  the 
point  of  destination  is  reached,  the  liability  of  the  first  carrier 
ceases  when  it  has  safely  carried  and  delivered  the  shipment  to 
the  second  without  unreasonable  delay.^'  The  duty  of  a  connect- 
ing carrier  to  deliver  goods  shipper  under  a  through  bill  of  lading 
to  the  next  carrier  is,  however,  not  discharged  by  tendering  them 
when  in  an  unfit  condition,  whether  it  arises  from  an  injury  re- 
ceived while  in  the  carrier's  hands  or  from  some  u'nusual  cause." 
Where  a  carrier  accepts  goods  for  carriage,  directed  to  a  place  be- 
yond the  terminus  of  its  route,  the  law,  in  the  absence  of  special 
circumstances,  implies  an  undertaking  on  its  part  to  deliver  them 
at  the  end  of  its  route,  to  the  next  succeeding  carrier,  and  if  it 
does  not  so  deliver  them,  or  tender  them,  it  is  liable  for  any  injury 
happening  to  them.^'  A  different  custom  or  usage  between  the 
carriers  may  be  shown,^^  but  the  burden  is  on  the  carrier  to  show 
affirmatively  the  custom  or  regulation  it  relies  on  to  excuse  it  from 
its  duty  to  make  such  delivery."  The  obligation  does  not  exist 
where  the  goods  have  been  safely  carried  to  their  place  of  destina- 
tion and  the  freight  charges  paid  by  the  consignee  after  inspection 
of  the  goods,^'  or  where  there  is  no  agent  of  the  connecting  line 

330;    Coles  T.   Central   R.,   etc.,   Co.,  v.  Thomas,  89  Ala.  294,  18  Am.  St. 

86  Ga.  351,  45  Am.  &  Eng.  R.  Cas.  Rep.  119. 

338;  Deming  v.  Norfolk,  etc.,  R.  Co.,  15.  Rawson  v.   Holland,   59   N.  Y. 

21  Fed.  35,  16  Am.  &  Eng.  R.  Cas.  611.     But   it   is   not   responsible   for 

333,  17  Phila.   (Pa.)    540.  delay  in  delivery  due  to  the  inability 

13.  Chioago,  etc.,  R.  Co.  v.  Wood-  of  the  connecting  carrier  to  re- 
ward (Ind.),  73  N.  E.  558:  Pennsyl-  ceive.  Palmer  v.  Atchison,  etc.,  R. 
vania   Co.  v.  Dickson,    (Ind.    App.),  Co.,  101  Cal.  187. 

67  N.  E.  538 ;  Michigan  Cent.  R.  Co.  16.  Hansen   v.   Flint,   etc.,   R.   Co., 

V.  Mineral  Springs  Mfg.  Co.,  16  Wall.  73  Wis.  346,  9  Am.  St.  Rep.  791,  37 

(U.  S.)  324;  Rock  Island,  etc.,  R.  Co.  Am.  &  Eng.  R.  Cas,   628. 

V.  Potter,  36  111.  App.  590;  Hooper  v.  17.  Irish    v.    Milwaukee,    etc.,    R. 

Chioago,  etc.,  R.  Co.,  27  Wis.  81.  'Co.,  19  Minn.  376,  18  Am.  Rep.  340, 

14.  Boston    V.     Pennsylvania     Co.,  19  Am.  Ry.  Rep.  89. 

116  Fed.  335;  Alabama  G.  S.  R.  Oo.  18.  Melboaim  v.  Louisville,  etc.,  R. 
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whose  duty  it  is  to  receive  the  goods."  Where,  on  receiving  a 
trunk  for  transportation,  an  express  company  gives  the  ov?ner  a 
receipt  therefor,  containing  in  explicit  terms  an  agreement  to  for- 
ward the  trunk  to  the  agency  of  the  company  nearest  destination 
only,  and  that  the  company  may  there  deliver  the  trunk  to  another 
express  company,  and  in  such  case  the  company  to  which  the  trunk 
was  so  delivered  shall  be  regarded  as  the  agent  of  the  owner,  and 
liable  for  damages  or  loss  thereafter,  and  the  express  company 
carries  the  trunk  to  its  agency  nearest  the  destination,  and  there 
delivers  it  to  a  transfer  company,  which  makes  deliveries  for  the 
express  company  in  the  place  of  destination,  the  express  company 
is  not  liable  for  the  loss  of  the  trunk  by  the  transfer  company.^" 
There  is  a  delivery  of  freight  by  a  railroad  company  to  a  steam- 
ship company,  so  as  to  relieve  the  railroad  company  from  further 
liability,  as  stipulated  in  its  bill  of  lading  on  the  happening  of 
such  event,  though  it  is  unloaded  on  a  wharf  belonging  to  the  rail- 
road company;  the  railroad  company  having  given  the  steamship 
company  notice  by  letter,  which  was  unanswered,  and  seemingly 
acquiesced  in,  that  unloading  of  steamship  freight  at  that  place 
constituted  delivery  by  the  railroad  company,  and  that  thereafter 
it  assumed  no  liability  therefor.^  A  railroad  company  does  not, 
by  unloading  cotton  on  a  pier  under  its  sole  and  absolute  control 
and  possession,  and  notifying  a  steamship  company,  the  succeed- 
ing carrier,  of  its  arrival,  deliver  the  cotton,  "  to  the  steamship 
company  or  on  the  steamship  pier,"  within  the  meaning  of  a  clause 

Co.,   88   Ala.   443,   and   a  subsequent  carrier  against  the  first  carrier  who 

agreement   to    transfer    them   to   the  transported   the  goods   under   a  spe- 

oonnecting  carrier  is  without  consid-  cial  contract  to  which  the  former  was 

eration  and  unenforceable,  although,  not    a   party.      Wilmington,   etc.,    R. 

if  entered  upon,  the  carrier  will  be-  Co.  v.  Greenville,  etc.,  R.  Co.,  9  S.  C. 

come  liable  for  negligence  in  its  per-  325,  30  Am.  Rep.  23. 

formance.  20.  Mills    t.    Weir,    82    App.    Div. 

19.  St.  Louis,  etc.,  R.  Co.  v.  Marrs  (N.  Y.)    396,  81  N.  Y.  Supp.  801. 
(Ark.),  31  S.  W.  43.  21.  Washburn-Orosby   Co.   v.    Bos- 
Action  for  refusal  to  deliver  can-  ton,  etc.,  R.  Co.,   180  Mass,  353,  63 
not   h=  maintained  by   a   connecting  N".  E.  590. 
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in  the  bill  of  lading  providing  that  its  liability  shall  terminate  on 
such  delivery,  even  assuming  that  such  pier  was  the  place  agreed 
upon  between  the  railroad  and  steamship  companies  to  make  de^ 
livery  of  cotton  to  be  thereafter  carried  by  the  steamship  company, 
where  the  railroad  company  still  continues  to  retain  full  control 
of  the  cotton,  and  could,  under  certain  contingencies,  and  at  any 
time  before  delivery  to  the  steamship,  send  the  cotton  by  another 
steamer,  and  by  agreement  between  the  parties  the  steamship  com- 
pany was  not  to  take  the  property  until  it  sent  a  steamer  to  the 
pier  for  that  purpose.^^  Where  the  consignee  of  freight,  on  its 
arrival  at  the  destination  named  in  the  bill  of  lading,  directs  the 
car  forwarded  over  connecting  lines,  and  by  transfer  of  the  orig- 
inal bill  of  lading  the  shipment  is  continued,  all  the  carriers  treat- 
ing the  consignment  as  a  single  consignment,  the  transportation 
may  be  considered  as  a  single  shipment,  in  an  action  for  dam- 
ages to  the  freight. ^^  A  final  carrier,  having  accepted  a  shipment 
for  transportation  from  an  initial  carrier,  under  a  bill  of  lading 
issued  by  the  initial  carrier,  is  bound  by  such  bill  in  so  far  as  the 
same  is  a  contract  for  carriage.^* 

§  5.  Notice  of  arrival  of  goods. 

The  responsibility  of  a  common  carrier  for  the  safety  of  goods 
transported  by  it  continues  until  actual  delivery,  or  notice  to  the 
succeeding  carrier  of  the  arrival  of  the  goods  at  the  place  where 
the  latter  is  to  receive  them.  Such  notice  is  essential  to  complete 
the  delivery  and  fix  the  liability  of  the  succeeding  carrier.^    The 

28.  Texas,   etc.,   R.    Co.   v.   Callen-  the    goods    for    transportation    from 

der,  183  IT.  S.  633,  33  S.  Ct.  357,  Adv.  the   initial  carrier,   is  not  bound  by 

S.  U.  S.  357.  the    admissions   contained    therein. 

23.  Missouri,  etc.,  R.  C5o.  v.  Maz-  25.  Sprague  v.  New  Yorlc  Cent.  R. 
zie   (Tex.  Civ.  App.),  68  S.  W.  56.  Co.,  53  N.  Y.  637;  Dunn  v.  Hannibal, 

24.  Texas,  etc.,  R.  Co.  v.  Kelly  etc.,  R.  Co.,  68  Mo.  368;  Myriek  v. 
(Tex.  Civ.  App.),  74  S.  W.  343,  but  Michigan  Cent.  R.  Co.,  9  Biss.  (U. 
in  so  far  as  bill  of  lading  issued  by  S.)  44,  duty  to  notify  succeeding  ear- 
an  initial  carrier  is  a  receipt  for  rier  of  the  terms  of  the  contract  of 
goods,  a  final   carrier,   on   receiving  carriage,     fpe  §  31,  post. 


UOMNECTING  CARRIERS.  733 

notice  must  be  given  to  an  authorized  representative  of  the  suc- 
ceeding carrier,  and  must  state  the  destination  of  the  goods,  and 
the  instructions  given  by  the  shipper  to  the  initial  carrier.^  An 
initial  or  intermediate  carrier  is  not  bound  to  give  notice  to  the 
consignee  of  the  delivery  of  the  goods  by  it  to  a  succeeding  car- 
rier," but  is  bound  to  give  the  shipper  notice  when  the  connecting 
carrier  refuses  to  receive  the  goods.^ 

§  6.  Duty  to  receive  goods  from  connecting  carrier. 

In  the  absence  of  a  legal  excuse  for  not  doing  so,  a  common 
carrier  is  bound  to  receive  and  carry  all  goods  properly  tendered 
to  it  for  carriage  by  connecting  carriers.^'  Upon  failure  or  refusal 
to  do  so  under  proper  circumstances,  a  mandatory  injunction  will 
lie  to  compel  the  acceptance  and  transfer  of  the  freight  so  tend- 
ered.^" A  carrier  cannot  be  compelled  to  receive  freight  from  a 
connecting  road  and  transport  it  in  cars  other  than  its  own,  al- 
though it  receives  freight  from  another  competing  line  in  cars  of 
the  latter  and  transports  it  over  the  road,  when  its  own  cars  are 
not  in  use  but  are  free  to  be  employed  in  the  transportation  de- 
sired, or  where  a  transfer  of  freight  will  not  be  injurious  to  it, 
and  such  action  is  not  an  unreasonable  discrimination  against  an- 
other carrier  or  a  denial  to  it  of  reasonable  and  proper  facilities.''^ 

26.  Selma,  etc.,  R.  Co.  v.  Butfa,  Eng.  R.  Gas.  307;  Beers  v.  Wabash, 
43  Ala.  385,  94  Am.  Dec.  694.  etc.,  R.  Co.,  34  Fed.  244,  35  Am.  & 

27.  Mason  v.  Grand  Trunk  R.  Co.,  Eng.  R.  Gas.  646;  Chicago,  etc.,  R. 
37  U.  C.  Q.  B.  163.  Co.   v,    Burlington,    etc.,   R.    Co.,    34 

28.  Louisville,  etc.,  R.  Oo.  v.  Camp-  Fed.  481;  Payne  v.  Kansas  City,  etc., 
bell,  7  Heisk.  (Tenn.)  253,  12  Am.  R.  Co.,  46  Fed.  546,  47  Am.  & 
Ry.  Rep.  490;  Lesinsky  v.  Great  Eng.  R.  Cas.  328;  Chicago,  etc.,  R. 
Western  Dispatch,  10  Mo.  App.  134.  Co.   v.   New   York,   etc.,    R.    Co.,    34 

29.  Chicago,  etc.,  R.  Oo.  v.  Wol-  Fed.  516,  32  Am.  &  Eng.  R.  Cas.  265 ; 
cott,  141  Ind.  267;  Gulf,  etc.,  R.  Co.  Denver,  etc.,  R.  Co.  v.  Atchison,  etc., 
V.  Dwyer,  75  Tex.  572,  16  Am.  St.  R.  Co.,  110  U.  S.  670;  Coe  v.  Louis- 
Rep.  936;  Gulf,  etc.,  R.  Co.  v.  Godair,  ville,  etc.,  R.  Co.,  3  Fed.  775;  Wol- 
3  Tex.  Civ.  App.   514.  verharapton,   etc.,   R.   Co.  v.   London, 

30.  Toledo,  etc.,  R.  Cto.  v.  Pennsyl-  etc.,  R.  Co.,  L.  R.  16  Eq.  433. 
vania   Co.,   54   Fed.   730,   53   Am.   &  31.  Oregon  Short  Line,  etc.,  R.  Co. 
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A  connecting  carrier  is  not  bound  to  receive  goods  tendered  to  it 
for  transportation,  if  they  are  not  in  fit  condition  for  shipment 
when  so  -tendered.^^  And  a  regulation  of  a  carrier  that  it  will  not 
receive  goods  that  have  been  damaged  while  in  the  hands  of  other 
roads,  unless  it  is  indemnified  against  liability  for  such  damage, 
is  reasonable  and  valid,  and  may  be  enforced  without  rendering 
the  carrier  liable  for  refusing  to  receive  such  freight.^^ 

§  7.  Liability  for  delay. 

Where  a  carrier  contracts  to  convey  goods  over  its  own  and 
connecting  lines,  and  to  deliver  them  at  their  destination,  at  a 
place  beyond  its  terminus,  within  a  certain  time,  or  within  a  rea- 
sonable time,  it  is  liable  to  the  shipper  or  consignee  for  losses 
caused  by  delays  in  transportation  over  the  connecting  roads. ^* 
Where  a  carrier  agrees  to  transport  goods  over  its  own  line  and  to 
deliver  them  with  due  diligence  to  a  succeeding  carrier  for  trans- 
portation to  their  place  of  destination  it  is  responsible  for  delay 
in  forwarding  them  by  the  succeeding  carrier.^^  And  an  inter- 
mediate carrier  which  receives  from  a  connecting  line,  with  which 
it  has  a  traflSc  arrangement,  perishable  goods,  and  detains  them  in 
the  car  in  which  they  were  received  until  repairs  are  made,  during 
Vi^hich  time  the  goods  spoil,  is  liable  for  the  damages  caused  by  the 
delay.^^     A  common  carrier  which  has  received  goods  consigned 

V.  Northern  Pac.  R.  Co.,  61  Fed.  160,  Central  R.,  etc.,  Co.  v.  Georgia  Fruit, 
51  Fed.  465,  51  Am.  &  Eng.  R.  Cas.  etc.,  Exch.,  91  Ga.  389,  55  Am.  & 
145:  Little  Rock,  etc.,  R.  Co.  v.  St.  Eng.  R.  Cas.  606;  St.  Louis  South- 
Louis,  etc.,  R.  Co.,  59  Fed.  408;  Mc-  western  R.  Co.  v.  Gates  (Tex.  Civ. 
Alister  v.  Chicago,  etc.,  R.  Co.,  74  App.),  38  S.  W.  648. 
Mo.  351,  7  Am.  &  Eng.  R.  Cas.  373.  35.  McKay    v.    New    York    Cent., 

32.  Paramore  v.  Western  R.  Co.,  etc.,  R.  Co.,  50  Hun  (N.  Y.),  563,  3 
53  Ga.  833.  N.  Y.  Supp.  708. 

33.  Missouri  Pac.  R.  Co.  v.  Weiss-  36.  Cartwright  v.  Rome,  etc.  R. 
man,  2  Tex.  Civ.  App.  86.  Co.,  85  Hun   (N.  Y.),  517,  33  N.  Y. 

34.  St.  Ix)uis,  etc.,  R.  Co.  v.  Ed-  Supp.  147;  San  Antonio,  etc.,  R.  Co. 
wards,  78  Fed.  745,  49  U.  S.  App.  52;  v.  Thompson  (Tex.  Civ.  App.),  66  S. 
Pereira   v.    Central   Pac.   R.    Co.,   66  W.   792. 

Cal.  93,  18  Am.  &  Eng.  R.  Cas.  565; 
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to  a  place  beyond  the  terminus  of  its  route  is  bound  only  to  dili- 
gently convey  them  to  such  terminus  and  deliver  them  to  the  con- 
necting carrier,  unless  it  has  contracted  to  transport  them  farther." 
Where,  however,  the  carrier  contracts  to  transport  the  goods  to  the 
place  of  destination,  unless  relieved  by  some  limitation  of  liability 
in  its  contract,  it  is  responsible  for  the  consequences  of  any  default 
or  want  of  reasonable  diligence  on  the  part  of  the  carrier  on  any 
part  of  the  route.'*  Where  there  is  no  special  contract  the  initial 
carrier  is  not  bound  in  all  cases  to  ship  over  its  own  route,  but 
may  select  the  route  by  which  the  goods  may  be  carried.  It  is 
responsible,  however,  as  for  delay,  where  the  route  selected  is  a 
roundabout  one,  requiring  an  unreasonable  time  for  transporta- 
tion.^'  Where  injury  to  goods  is  due  to  a  delay  on  the  initial  car- 
rier's own  line,  or  such  delay  concurred  in  or  contributed  to  the 
injury,  as,  for  example,  where  goods  were  frozen  on  a  connecting 
line  but  there  was  delay  on  the  initial  line  without  which  the  loss 
would  not  have  occurred,  the  initial  carrier  is  liable.*"     So,  an 

37.  Jennings  v.  Grand  Trunk  R.  trax;ted  with  him  to  receive  and  carry 
Oo.,  127  N.  Y.  438,  49  Am.  &  Eng.  the  cargo,  is  the  proper  party  defend- 
E.  Cas.  98 ;  Eawson  v.  Holland,  59  ant  to  a  suit  by  a  ship  owner  for 
N.  Y.  611,  18  Am.  Rep.  394.  damages  from  delay   at  the  railway 

38.  Jennings  v.  Grand  Trunk  R.  wharf  due  to  the  wrongful  suspen- 
Oo.,  supra;  Condict  v.  Grand  Trunk  sion  by  the  railway  of  the  receipt 
R.  Co.,  54  N.  Y.  500,  4  Lans.  (N.  Y.)  of  cargo.  Freeman  v.  Louisville,  etc., 
106;   Root  V.  Great  Western  R.  Co.,  R.  Co.,  32  Fla.  420,  13  So.  892. 

45  N.  Y.  524.  40.  St.  Louis,  etc.,  R.  Co.  v.  Cool- 

39.  United  States  Express  Co.  v.  idge  (Ark.),  83  S.  W.  333,  67  L.  R. 
Kountze,  8  Wall.  (U.  S.),  342;  Snow  A.  555;  Fox  v.  Boston,  etc.,  R.  Co., 
V.  Indiana,  etc.,  R.  CO.,  109  Ind.  425;  148  Mass.  220,  37  Am.  &  Eng.  R. 
Wells,  etc..  Express  Co.  v.  Fuller,  4  Cas.  632;  Reynolds  v.  Boston,  etc., 
Tex.  Civ.  App.  213;  Inman  v.  St.  R.  Co.,  121  Mass.  291;  Fort  Worth, 
Louis  Southwestern  E.  Co.  (Tex.  etc.,  R.  Co.  v.  Byers  (Tex.  Oiv. 
Civ.  App.),  37  S.  W.  37,  and  it  is  App.),  35  S.  W.  1082,  initial  line 
the  duty  of  the  carrier  to  inform  the  liable  for  decrease  in  market  value 
shipper,  if  the  shipment  over  a,  par-  of  cattle,  due  to  delay  on  both  lines, 
ticular  route  will   cans"   delav.  Compare   Michigan    CJent.    R.    Oo.    v. 

A  charter  of  a  vessel,  and  not  a      Burrows,  33  Mich.  6. 
railway    pompan^'     wliieh     has     con- 
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mtermediate  carrier  is  liable  for  injuries  due  to  its  own  negligence 
or  unreasonable  delay,  or  wbere  its  delay  concurred  in,  contrib- 
uted to,  or  was  a  proximate  cause  of  the  loss-*"  A  connecting  car- 
rier does  not  become  liable  for  damages  by  accepting  a  shipment 
from  another  line  when  unavoidable  obstructions  exist  on  its  own 
line,  where  it  expects  that  they  will  be  remedied  within  a  reason- 
able time  and  it  will  be  able  to  forward  the  goods,  and  the  rule 
that  failure  to  notify  the  shipper  of  the  i)bstruction  will  render  it 
liable  does  not  apply.^  A  connecting  carrier  cannot  justify  its 
delay  in  forwarding  goods,  from  which  damage  resulted,  by  show- 
ing that  its  regulations  required  that  goods  received  from  a  con- 
necting road  should  not  be  forwarded  until  the  receipt  of  a  bill 
for  back  charges,  and  that  such  bill  had  not  been  received.*'  But 
it  is  not  responsible  for  a  delay  caused  by  its  refusal  to  receive 
the  goods  until  such  a  regulation  has  been  complied  with  provided 
such  regulation  is  shown  to  be  a  reasonable  one.**  Xor  for  delay 
caused  by  its  refusal  to  accept  the  goods  for  immediate  transpor- 
tation when  tendered  by  the  initial  line,  where  an  accumulation 
of  freight  caused  an  unusual  and  unexpected  pressure  of  business 
necessitating  the  use  of  all  its  facilities  to  transport  the  freight 
already  received.*'  A  carrier,  receiving  goods  in  the  natural  way 
from  a  connecting  carrier,  on  which  charges  are  to  be  collected  at 

41.  Waite  t.  New  York  Cent.,  etc.,  Co.,  90  Ga.  810,  55  Am.  &  Eng.  R. 

R.  Ck).,  110  X.  Y.  535,  17  X.  E.  730;  Cas.    446,    where   it   was    held    liable 

Michaels  v.  New  York  Cent.  R.  Co.,  under  the  same  state  of  facts  in  an 

30  N.  Y.  564,  «6  Am.  Dec.  415;  Mich-  action  for  tort. 

igan  Cent.  R.  Co.  v.   Curtis,  80  HI.  42.  St.  Louis,  etc.,  R.  Co.  v.  Bland 

324;  Sisson  v.  CTeveland.  etc.,  R.  Co.,  (Tex.  Civ.  App.),  34  S.  W.  675. 

14  Mich.  489,  90  Am.  Deo.  252;  De-  43.  Michaels  t.  New  York  Cent.  R. 

troit,    etc.,   R.    Co.   v.   McKenzie,    43  Co.,  30  X.  Y.  564,  86  Am.  Dec.  415; 

Mich.  609;   Almend  v.  Greorgia.  etc.,  Dunham   v.   Boston,   etc.,    R.   Co.   70 

R.  Co.,  95  Ga.  775.     See  East  Tennea-  Me.  164,  35  Am.  Rep.  314. 

see,   etc.,  R.   Co.  t.  Johnson,  85  Ga.  44.  Reynolds    t.    Boston,    etc.,    R. 

4'97,   where    an    intermediate   carrier  Co.,  121  Mass.  219. 

was    held    not    liable    in    an    action  45.  Crawford  v.  Great  Western  R. 

based   on   the   contract  of  carriage;  Co.,  18  TJ.  C.  C.  P.  510. 
Johnson   v.   East  Tennessee,   etc.,  R. 


CONNECTINU  CAiUilEKa.  737 

their  destination,  cannot  avoid  liability  for  delay  in  forwarding 
the  same  because  of  excessive  freight  charges,  since  it  is  not  bound 
to  collect  more  than  legal  charges,  and  can  adjust  the  same  after 
collection.*^  Where  negligence  of  a  carrier  was  alleged  in  delay- 
ing goods,  causing  the  damages  sued  for,  and  evidence  showed  de- 
fendant delivered  the  goods  to  another  carrier  without  giving  the 
name  of  the  consignee  or  directing  notification  of  the  arrival  of 
the  goods,  and  that  they  were  afterwards  unloaded  and  stored  for 
over  five  months,  and  it  was  fairly  inferable  that  defendant  knew, 
or  could  have  ascertained,  the  address  of  the  consignee,  an  instruc- 
tion in  the  nature  of  a  demurrer  to  the  evidence,  was  properly 
denied.*'  Where  a  shipping  receipt  issued  by  a  carrier  provided 
that  it  should  not  be  liable  for  any  damage  by  causes  beyond  its 
control,  nor  for  loss  or  damage  not  occurring  upon  its  own  road, 
and  a  connecting  carrier  delivered  goods  received  to  the  next  con- 
necting carrier  without  negligence  on  its  part,  it  is  not  liable  to 
its  consignor  for  delay  because  of  a  subsequent  transaction  between 
the  last  connecting  carrier  and  the  consignee,  whereby  the  goods 
were  stored  at  the  tenninus,  by  his  request,  until  he  could  com- 
municate with  his  consignor,  which  resulted  in  the  absolute  refusal 
of  the  consignee  to  receive  the  goods  five  weeks  later. *^  In  the 
absence  of  a  special  contract  an  initial  carrier  is  bound  only  to 
deliver  the  goods  within  a  reasonable  time  to  the  next  carrier  and 
to  exercise  only  reasonable  diligence  in  procuring  reshipment  by 
other  connecting  lines,  and  not  necessarily  accept  the  first  oppor- 
tunity for  reshipment  that  may  present  itself. **  But  it  is  liable 
for  the  non-performance  of  a  special  agreement  to  forward  a 
through  shipment  by  the  steamer  of  a  connecting  carrier  sailing 
on  a  designated  dav.^" 

46.  T«xas  &  p.  Ry.  Oo.  v.  Hassell  49.  Arnold     v.     Shade,     3     Phila. 
(Tex.  Oiv.  App.),  58  S.  W.  54.  (Pa.)     82;    Merohants'    Wharf    Boat 

47.  Hall  V.  Wabash  R.  Co.,  80  Mo.  Assoc,  v.  Wood,  64  Miss.  661,  60  Am. 
App.  463,  2  Mo.  App.  Rep.  619.  Rep.  76;   Frank  v.  Memphis,  etc.,  R. 

48.  Harris  v.  Minneapolis,  etc.,  R.  Co.,  52  Misa.  570. 

Co.,  36  Misc.  Rep.    (N.  Y.),  181,  73  50.  Northern  Pac.  R.  Co.  v.  Amer- 

N.  Y.  Supp.  159.  lean  Trading  Co.,   195   U.   S.   39,   25 

47 
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§  8.  Liability  of  initial  carrier  for  loss  or  injury  limited  to  its 
own  line. 

The  recognized  rule  in  the  United  States  courts  and  in  the 
courts  of  New  York  and  most  of  the  other  States  is  that,  in  the 
absence  of  a  special  contract,  the  initial  carrier  accepting  goods 
for  transportation  beyond  its  line  performs  its  whole  duty  by 
transporting  the  goods  to  the  extent  of  its  own  route  and  deliver- 
ing them  to  the  next  connecting  carrier,  and  is  liable  as  a  carrier 
only  over  its  own  road  for  losses  and  injuries  or  failure  to  deliver 
in  good  order  to  the  next  carrier,  and  as  a  forwarder  from  the 
terminus  of  its  line,  and  a  contract  will  not  be  implied  on  the 
part  of  the  initial  carrier  to  carry  the  goods,  or  provide  for  their 
carriage,  beyond  the  terminus  of  its  own  road.^^     Where  trans- 


Sup.  Ct.  64,  49  L.  Ed.  269 ;  Fanners' 
Loan  &  Trust  Co.  v.  Northern  Pac. 
R.  Co.,  130  Fed.  873,  57  C.  C.  A.  533, 
and  such  non-performance  is  not  ex- 
cused by  the  refusal  of  the  deputy 
collector  of  the  port  to  grant  a 
clearance  while  the  freight  was  on 
board  because  it  was  contraband  of 
war,  where  the  contract  was  not  un- 
lawful by  any  subsequent  legislation, 
and  was  made  with  knowledge  that 
difficulties  might  arise  in  the  course 
of  transportation  because  of  the 
character  of  the  freight. 

51.  V.  S. — ^Myrick  v.  Mich.  Cent. 
R.  Co.,  107  U.  S.  102,  9  Am.  &  Eng. 
R.  Cas.  35;  St.  Louis  Ins.  Go.  v.  St. 
Louis,  etc.,  E.  Co.,  104  U.  S.  146,  8 
Am.  &  Eng.  R.  Cas.  360;  Sumner  v. 
Charles  P.  Choteaii,  37  Ferl.  539; 
Stewart  v.  Terre  Haute,  etc.,  R. 
Co.,  3  Fed.  768,  1  McCrary  (U. 
S.)  312;  Harding  v.  International 
Nav.  Co.,  13  Fed.  168;  Michi- 
gan Cent.  R.  Co.  v.  Mineral  Springs 
Mfg.  lOo.,  16  Wall.  (U.  S.)  318;  Cen- 
tral  Trust   Co.   V.   Wabash,   etc.,   R. 


Co.  (Mo.),  31  Am.  &  Eng.  R.  Cas. 
103.  But  see  Richardson  v.  The 
Walker,  30  Fed.  361;  Ogdensburg, 
Harp  T.  The  Grand  Era,  1  Woods 
(U.  S.),  186. 

if.  Y. — Jennings  v.  Grand  Trunk 
R.  Co.,  127  N.  Y.  438,  49  Am.  &  Eng. 
R.  Cas.  98;  Sherman  v.  Hudson 
River  R.  Co.,  64  N.  Y.  354;  Rawson 
T.  Holland,  59  N.  Y.  611,  17  Am.  Rep. 
394;  Irwin  v.  New  York  Cent.  R. 
Co.,  59  N.  Y.  653;  Babcoek  v.  Lake 
Shore,  etc.,  R.  Co.,  49  N.  Y.  491; 
Root  V.  Great  Western  R.  Co.,  45 
N.  Y.  534;  Maghee  v.  Camden,  etc., 
R.  Co.,  45  N.  Y.  514,  6  Am.  Rep. 
124;  Reed  v.  United  States  Express 
Co.,  48  N.  Y.  463,  8  Am.  Rep.  561; 
Lamb  v.  Camden,  etc.,  R.  Co.,  46  N. 
Y.  271,  7  Am.  Rep.  337;  Marshall  v. 
New  York  Cent.  R.  Co.,  48  N.  Y. 
660;  Klein  v.  Ihinlap,  16  Misc.  Rep. 
(N.  Y.)  34;  Van  Santvoord  v.  St. 
John,  6  Hill  (N.  Y.),  158;  Dillon  v. 
New  York,  etc.,  R.  Go.,  1  Hilt.  (N. 
Y.)  231;  Hunt  v.  New  York,  etc.,  R. 
Co.,  1  Hilt.    (N.  Y.)    238.     See  also. 
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portation  is  by  connecting  lines,  each  road,  coirfiTiing  itself  to  ita 


Oondict  V.  Grand  Trunk  R.  Co.,  54 
N.  Y.  500,  6  Am.  Ry.  Eep.  410;  King 
V.  Maoon,  etc.,  R.  Co.,  62  Barb.  (N. 
Y.)  161;  Le  Sage  v.  Great  West- 
ern R.  Co.,  1  Daly  (N.  Y.),  306, 
where  the  carrier  by  specdal  contract 
assumed  through  liability.  Compare 
Burtis  V.  Buffalo,  etc.,  R.  Co.,  24  N. 
Y.  269,  under  statute  of  1847;  Green 
V.  New  York  Cent.  R.  Co.,  4  Daly 
(N.  Y.),  553,  12  Abb.  Pr.  N.  S.  473; 
Wilcox  V.  Parmalee,  8  Sandf.  (N.  Y.) 
610;  Foy  v.  Troy,  etc.,  R.  Co.,  24 
Barb.  {N.  Y.)  382,  where  special  con- 
tract was  implied. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Weakly,  50  Ark.  397,  7  Am.  St.  Rep. 
104;  Packard  v.  Taylor,  35  Ark.  402, 
37  Am.  Rep.  37. 

Conn. — Converse  v.  Norwich,  etc., 
Transp.  Co.,  33  Conn.  166;  Nauga- 
tuck  R.  Co.  V.  Waterbury  Button  Co., 
34  Conn.  468;  Elmore  v.  Nauga- 
tuck  E.  Co.,  23  Conn.  457,  63  Am. 
Dec.  143;  Hood  v.  New  York,  etc., 
R.  Co.,  22  Conn.  502. 

Del. — Truax  v.  Philadelphia,  etc., 
R.  Co.,  3  Houst.   (Del.)    233. 

Fla. — Savannah,  etc.,  B.  Co.  v. 
Harris,  26  Fla.  148,  23  Am.  St.  Rep. 
551,  42  Am.  &  Eng.  R.  Cfeis.  457. 

Ind. — ^Pittsburgh,  etc.,  R.  Co.  v. 
Morton,  61  Ind.  539,  28  Am.  Rep. 
682;  Cummins  v.  Dayton,  etc.,  R. 
Co.  (Ind.),  9  Am.  &  Eng.  R.  Cas.  36; 
Michigan,  etc.,  E.  'Co.  v.  Caster,  13 
Ind.  164. 

Iowa. — Hewett  v.  Chicago,  etc.,  R. 
Co.,  63  Iowa,  611,  18  Am.  &  Eng.  R. 
Cas.  568. 

Ey. — Thomas  v.  Frankfort,  etc.,  R. 
Co.,  25  Ky.  L.  Rep.  1051,  76  S.  W. 


1093;  Louisville,  etc.,  R.  Co.  v.  Tar- 
ter (Ky.),  39  S.  W.  698. 

La. — Vaughian  v.  Providence,  etc., 
R.  Co.,  13  R.  I.  578,  9  Am.  &  Eng. 
R.   Cas.   41. 

J/e.— Plantation  No.  4  v.  Hall,  61 
Me.  517;  Skinner  v.  Hall,  60  Me. 
477;  Perkins  v.  Portland,  etc.,  R. 
Co.,  47  Me.  573,  74  Am.  Dec.  507. 

Md. — Baltimore,  etc.,  R.  Go.  v. 
Schumacer,  29  Md.  176,  96  Am.  Dec. 
510. 

Mass. — ^Aigen  v.  Boston,  etc.,  E. 
Co.,  132  Mass.  423,  6  Am.  &  Eng.  R. 
Cas.  426 ;  Washburn,  etc.,  Mfg.  Co.  v. 
Providence,  etc.,  R.  Co.,  113  Mass. 
490;  Hill  Mfg.  Co.  v.  Boston,  etc.,  E. 
Corp.,  104  Mass.  122,  6  Am.  Rep. 
202;  Pratt  v.  Ogdensburg,  etc.,  E. 
Co.,  102  Mass.  557;  Pendergast  v. 
Adams  Express  Co.,  101  Mass.  120; 
Burroughs  v.  Norwich,  eto.,  E.  Co., 
100  Mass.  26,  1  Am.  Rep.  78;  Dar- 
ling V.  Boston,  etc.,  R.  Corp.,  11  Al- 
len (Mass.),  295;  Lowell  Wire  Fence 
Co.  V.  Sargent,  8  Allen  (Mass.),  189; 
Northern  R.  Co.  v.  Fitch  burg  R.  Co., 
6  Allen  (Mass.),  254;  Nutting  v. 
■Connecticut  River  R.  Co.,  1  Gray 
(Mass.),   502. 

Mich. — Marquette,  etc.,  R.  Co.  v. 
Kirk  wood,  45  Mich.  51,  40  Am.  Rep. 
453,  9  Am.  &  Eng.  R.  Cas.  85;  Hope 
V.  Delaware,  etc..  Canal  Co.  (Mich.), 
69  N.  W.  487;  Detroit,  etc.,  R.  Co.  v. 
McKenzie,  43  Mich.  609,  9  Am.  & 
Eng.  E.  Cas.  15;  Eickerson  Roller 
Mill  Co.  V.  Grand  Rapids,  etc.,  R. 
Co.,  67  Mich.  110,  32  Am.  &  Eng.  R. 
Cas.  487;  McMillan  v.  Michigan 
Southern,  etc.,  E.  Co.,  16  Mich.  79, 
93  Am.  Dec.  208. 
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common-law  liability,  is  only  bound,  in  the  absence  of  a  special 


Minn. — Ortt  v.  Miinneapolis,  etc., 
E.  Co.,  36  Minn.  396;  Irish  v.  Mil- 
waukee, etc.,  R.  Oo.,  19  Minn.  378,  18 
Am.  Rep.  340;  Ijawrenee  v.  Winono, 
etc.,  R.  Co.,  15  Minn.  390,  3  Am.  Kep. 
130. 

Miss. — Illinois  Cent.  R.  Co.  v.  Kerr, 
68  Miss.  14;  Mobile,  etc.,  R.  Co.  ▼. 
Francis  (Miss),  9  So.  508;  Mobile, 
etc.,  R.  Co.  V.  Tupelo  Mfg.  Co.,  67 
Miss.  35,  19  Am.  St.  Rep.  263;  Craw- 
ford V.  Southern  R.  Ascoc,  51  Miss. 
222,  24  Am.  Rep.  626. 

Mo. — Crouch  v.  LouisviUe,  etc.,  R. 
Co.,  42  Mo.  App.  248;  McCarthy  v. 
Terre  Haute,  etc.,  R.  Co.,  9  Mo.  App. 
169;  Grover,  etc.,  Mach.  Co.  v.  Mis- 
souri Pac.  R.  Co.,  70  Mo.  672,  35 
Am.  Rep.  444;  Freeburg  Coal  Oo.  v. 
Union  R.,  etc.,  Co.,  10  Mo.  App.  596. 

Neb. — Fremont,  etc.,  R.  Co.,  v.  Wa- 
ters (Neb.),  70  N.  W.  225;  Chicago, 
etc.,  R.  Co.  V.  Gustin,  35  Neb.  86; 
Missouri  Pac.  R.  Co.  v.  Twiss,  35  Neb. 
267,  37  Am.  St.  Rep.  437,  55  Am.  &, 
Eng.  R.  das.  434. 

N.  0.— Knott  V.  Raleigh,  etc.,  R. 
Co.,  98  N.  C.  73,  2  Am.  St.  Rep.  331, 
32  Am.  &  Eng.  R.  Cas.  481;  Wein- 
berg V.  Albemarle,  etc.,  R.  Co.,  91 
N.  C.  31,  18  Am.  &  Eng.  R.  Oas.  597 ; 
Phillips  V.  North  Carolina  R.  Co., 
78  N.  C.  294,  16  Am.  Ry.  Rep. 
206;  Phifer  v.  Carolina  Cent.  R.  Oo., 
89  N.  C.  311,  45  Am.  Rep.  687. 

Okl. — Church  v.  Atchison,  etc.,  B. 
Co.,  1  Okl.  44. 

Pa. — New  York  Cent.,  etc.,  R.  Oo. 
V.  Eby  (Pa.),  13  Atl.  483,  33  Am.  & 
Eng.  R.  Cas.  486;  Hostetter  v.  Balti- 
more, etc.,  R.  Oo.  (Pa.),  32  Am.  & 
Eng.  R.  Cas.  549;  American  Exprees 


Co.  V.  Titus ville  Second  Nat.  Bank, 
69  Pa.  St.  394,  8  Am.  Rep..  263; 
Camden,  etc.,  R.  Co.  v.  Forsyth, 
61  Pa.  St.  81;  Pennsylvania  Cent. 
R.  Oo.  V.  Schwarzenberger,  45  Pa. 
St.  208,  84  Am.  Dec.  490;  Mullarkey 
V.  Philadelphia  R.  Co.,  9  Phila. 
(Pa.)*  114;  Clyde  v.  Hubbard,  88  Pa. 
St.  358,  if  carrier  holds  itself  out  as 
a  "through  freight  line,"  or  a  con- 
tract can  be  fairly  inferred  from  the 
bill  of  lading,  it  would  be  liable  for 
all  losses  occurring  up  to  the  point 
of  destinaition.  And  see  Baltimore, 
etc..  Steamboat  Oo.  v.  Brown,  54  Pa. 
St.  77;  Chouteaux  v.  Leech,  18  Pa. 
St.  224,  57  Am.  Dec.  602. 

R.  I. — ^Harris  v.  Grand  Trunk  R. 
Co.,  15  R.  I.  371,  36  Am.  &  Eng.  R. 
Oas.  333;  Knight  v.  Providence,  etc., 
R.  Co.,  13  R.  I.  573,  43  Am.  Rep.  48, 
9  Am.  &  Eng.  R.  Cas.  90. 

S.  C. — Dunbar  v.  Port  Royal,  etc., 
R.  Co.,  36  S.  C.  110,  31  Am.  St.  Rep. 
860,  55  Am.  &  Eng.  R.  Oas.  466; 
Wallingford  v.  Columbia,  etc.,  R.  Co., 
26  S.  0.  258,  30  Am.  &  Eng.  R.  Cas. 
40;  Piedmont  Mfg.  Oo.  v.  Columbia, 
etc.,  R.  Co.,  19  S.  C.  353,  16  Am.  & 
Eng.  R.  Cas.  194.  But  see  earlier 
cases  holding  the  English  doctrine; 
Kyle  v.  Laurens  R.  Co.,  10  Rich.  L. 
(S.  0.)  382,  70  Am.  Dec.  331;  Brad- 
ford V.  South  Carolina  R.  Oo.,  7 
Rich.  L.  (S.  0.)  201,  62  Am.  Deo. 
411. 

T^*.— Hadd  v.  United  States,  etc.. 
Express  Oo.,  52  Vt.  335,  36  Am.  Rep. 
757,  6  Am.  &  Eng.  R.  Oas.  443; 
Newell  v.  Smith,  49  Vt.  255,  17  Am'. 
Ry.  Rep.  100;  Outts  v.  Brainerd,  42 
Vt.  566,  1  Am.  Rep.  353;  Sprague  v. 
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contract,  to  safely  carry  over  its  own  route  and  safely  to  deliver 
to  the  next  connecting  carrier,  but  any  one  of  the  carriers  may 
agree  that  its  liability  shall  extend  over  the  whole  route.  In  the 
absence  of  a  special  agreement  to  that  effect,  such  liability  will  not 


Smith,  39  Vt.  426,  70  Am.  Dec.  424; 
Noyes  v.  Rutland,  etc.,  R.  Co.,  27 
Vt.  110;  Brintnall  v.  Saratoga,  etc., 
R.  Co.,  32  Vt.  665;  Farmers',  etc.. 
Bank  y.  Champlain  Transp.  Co.,  23 
Vt.  186,  56  Am.  Dec.  68. 

Fa. — MoConnell  v.  Norfolk,  etc.,  R. 
Co.,  86  Va.  848,  40  Am.  &  Eng.  R. 
Cas.  155. 

Tex. — Miller  y.  Texas,  etc.,  R.  Co., 
83  Tex.  518;  Hunter  v.  Southern 
Pac.  R.  Co.,  76  Tex.  195,  42  Am.  & 
Eng.  R.  Cas.  501;  Gulf,  etc.,  R.  Co. 
V.  Baird,  75  Tex.  256;  Wichita  Val- 
ley R.  Co.  V.  Swenson  {Tex.  Civ. 
App.),  25  S.  W.  47;  Missouri  Pac. 
R.  Co.  V.  Groesbeck  (Tex.  Civ.  App.), 

24  S.  W.  708;  Galveston,  etc.,  R.  Co. 
V.  Van  Winkle,  3  Tex.  App.  Civ. 
Cas.,  §  443;  Missouri  Pac.  R.  Co.  v. 
Weissman,  2  Tex.  Civ.  App.  86; 
Houston,  etc.,  R.  Co.  v.  Park,  1  Tex. 
App.  Civ.  Cas.,  §  333;  Galveston, 
etc.,  R.  Co.  V.  Short  (Tex.  Civ.  App.), 

25  S.  W.  148;  Gulf,  etc.,  R.  Co.  v. 
Griffith  (Tex.  Civ.  App.),  84  S.  W. 
368.  But  see  Gulf,  etc.,  R.  Co.  v. 
Insurance  Co.  of  N.  A.  (Tex.  Civ. 
App.),  28  S.  W.  237;  Galveston,  etc., 
R.  Co.  V.  Allison,  59  Tex.  193,  18 
Am.  &  Eng.  R.  Cas.  88,  holding  the 
initial  carrier  responsible  over  the 
entire  route  where  it  has  under- 
taken to  carry  goods  to  a  a.  certain 
point  beyond  its  own  line;  Texas, 
etc.,  R.  Co.  v.  Fort  (Tex.),  9  Am. 
&  Eng.  R.  Cas.  398;  Missouri  Pac. 
R.   Co.  V.   Creath,   3  Tex.  App.   Civ. 


Cas.,  §  84;  Gulf,  etc.,  R.  Co.  v.  Gold- 
ing  (Tex.  App.),  83  Am.  &  Eng. 
R.  Cas.  732,  holding  that  each  car- 
rier is  the  agent  of  all  the  others  and 
they  are  jointly  and  severally  liable 
for  all  injuries  to  through  billed 
goods. 

Under  Statutory  Provisions. — The 
shipment  of  plaintiff's  goods  having 
been  made  between  points  within  thi» 
State,  and  over  two  connecting  lines, 
the  case  falls  within  the  statute  mak- 
ing connecting  lines  within  the  Staie 
the  agents  of  each  other,  and  each 
liable  under  the  contract  with  the 
shipper  for  any  loss  or  damage  accru- 
ing. Houston,  etc.,  R.  Go.  v.  Ney 
(Tex.  Civ.  App.),  58  S.  W.  43.  See 
McElveen  v.  Railway  Co.,  109  Ga. 
249;  Southern  R.  Co.  v.  McElveen, 
109  Ga.  249;  United  States  Mail 
Line  Co.  v.  Mfg.  Co.,  101  Ky.  658; 
Gulf,  etc.,  R.  Co.  V.  Jones,  1  Ind.  Ter. 
354.  Where  goods  are  consigned  over 
several  connecibing  lines  from  a  point 
outside  the  State,  and  are  lost  be- 
fore they  come  into  the  State  or  into 
the  possession  of  the  last  connecting 
carrier,  the  latter  is  not  liable  there- 
for, either  at  common  law,  or  under 
a,  statute  making  each  of  several  con- 
necting carriers  who  have  recognized, 
acquiesced  in,  or  acted  on  a  contract 
for  a  through  shipment  of  goods  be- 
tween points  in  the  State  liable  for 
the  loss  thereof.  Goldstein  v.  Sher- 
man, etc.,  R.  Co.  (Tex.  Civ.  App.), 
61  S.  W.  33C. 
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attach,  and  the  agreement  will  not  be  inferred  from  doubtful  ex- 
pressions or  loose  language,  but  only  from  clear  and  satisfactory 
evidence.^^  But  the  initial  carrier  is  liable  for  any  loss  or  injury 
directly  attributable  to  its  own  negligence  or  of  which  its  own 
negligence  was  the  proximate  cause,  although  the  loss  or  injury 
may  have  occurred  or  developed  on  the  line  of  a  succeeding  car- 
rier, as,  for  example,  where  it  furnished  a  car  which  was  defective 
and  unsuitable  for  the  transportation  4>i  particular  freight,^'  or 
where  the  freezing  of  goods  while  being  carried  over  a  connecting 
line  was  due  to  the  negligent  delay  of  the  initial  carrier,^  or  in- 
jury to  stock  was  due  to  the  failure  of  the  initial  carrier  to  feed 
and  water  it,^'  or  cattle  were  lost  by  being  mingled  with  other 
cattle  and  loaded  in  the  wrong  car.^  A  carrier  who  receives  goods 
under  a  bill  of  lading  containing  special  instructions  as  to  deliv- 
ery, and  who  without  giving  like  instructions,  forwards  them  by 
intermediate  carriers,  is  liable  for  any  loss  or  injury."  But  if, 
upon  delivering  the  goods  to  the  next  connecting  carrier,  it  in- 
forms such  carrier  of  the  special  provisions,  its  duty  is  discharged 
and  it  cannot  be  held  liable.^' 

§  9.  Liability  of  initial  carrier  for  loss  or  injury  extends  over 
whole  route. 

The  rule  in  England,  Canada,  and  some  of  the  States  of  the 

52.  Myrick  v.  Michigan  Cent.  R.  148  Mass.  220,  37  Am.  &  Eng.  R. 
Co.,  107  U.  S.  102,  9  Am.  &  Eng.  R.  Cas.  632;  International,  etc.,  R.  Co. 
Cas.  25.  V.  Anderson,  3  Tex.  Civ.  App.  8. 

53.  International,  etc.,  R.  Co.  v.  55.  Galveston,  etc.,  R.  Co.  v.  Her- 
Aten  (Tex.  Civ.  App.),  81  S.  W.  346,  ring  (Tex.  Civ.  App.),  24  S.  W.  939; 
a  shipment  of  bees;  Searles  v.  Ala-  Norfolk,  etc.,  R.  Co.  v.  Harman,  91 
bama,  etc.,  R.  Co.,  69  Miss.  186,  71  Va.  601. 

Miss.  744,  a  shipment  of  oats;  Hunt  5G.  Norfolk,   etc.,   R.  Co.   v.   Suth- 

V.  Nutt   (Tex.  Civ.  App.),  27  S.  W.  erland,  89  Va.  703. 
1031,  where  the  carrier  failed  to  fur-  57.  North      v.      Merchants',     etc., 

nish  clean  cars  for  the  shipment  of  Transp.  Co.,  146  Mass.  315. 
metal;   Shea  v.  Chicago,  etc.,  R.  Co.  58.  Rickerson  Roller    Mill    Co.   v. 

(Minn.),  68  N.  W.  608.  Grand  Rapids,  etc.,  R.  Co.,  67  Mich. 

54.  Fox    V.    Boston,    etc.,    R.    Co.,  110,  33  Am.  &  Eng.  R.  Cas.  487. 
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United  States  is  that  the  initial  carrier  in  the  absence  of  restric- 
tions, consented  to  by  the  shipper,  limiting  its  contract  of  carriage 
to  its  own  line,  by  accepting  for  shipment  goods  marked  to  a  point 
beyond  its  own  terminus,  or  receiving  goods  for  transportation  over 
its  own  and  connecting  lines,  and  issuing  a  through  bill  of  lading 
impliedly  agrees  to  carry  the  goods  to  their  destination  and  as- 
sumes responsibility  for  the  safe  transportation  of  the  goods  over 
the  entire  route,  and  is,  therefore,  liable  for  any  loss  or  injury 
occurring  during  the  transportation  whether  on  its  own  line  or 
that  of  connecting  carriers/^    It  is  held  by  the  English  cases  and 


59.  Ala. — Alabama  G.  S.  R.  Co.  v. 
Mt.  Vernon  (>).,  84  Ala.  173,  35  Am. 
&  Eng.  R  Caa.  657;  Louisville,  etc., 
R.  Co.  V.  Meyer,  78  Ala.  597,  37  Am. 
&  Eng.  R.  Caa.  44;  Montgomery,  etc., 
R.  Co.  V.  Culver,  75  Ala.  587,  51  Am. 
Rep.  483,  33  Am.  &  Eng.  R.  Oas.  411; 
Mobile,  etc.,  R.  Co.  v.  Copeland,  63 
Ala.  319,  35  Am.  Rep.  13.  But  see 
Alabama  G.  S.  R.  Co.  v.  Thomas,  89 
Ala.  294,  18  Am.  St.  Rep.  119,  33 
Am.  &  Eng.  R.  Oas.  464;  Lotspeich  v. 
Central  R.,  etc.,  Co.,  73  Ala.  306, 
18  Am.  &  Eng.  R.  Cas.  490;  Mont- 
gomery, etc.,  R.  Oo.  V.  Moore,  51  Ala. 
394. 

Ga. — ^Central  R.  Co.  v.  Hasselkus, 
91  Ga.  383;  East  Tennessee,  etc.,  R. 
Co.  V.  Johnson,  85  Ga.  497;  Savannah, 
etc.,  E.  Oo.  V.  Pritchard,  77  Ga.  413, 
4  Am.  St.  Rep.  92;  Falvey  v.  Georgia 
R.  Co.,  76  Ga.  597,  2  Am.  St.  Rep. 
58;  Central  R.  Co.  v.  Dwight  Mfg. 
Co.,  75  (Ja.  609;  Cohen  v.  Southern 
Express  Co.,  45  Ga.  148;  Southern 
Express  Oo.  v.  Shea,  38  Ga.  519; 
Mosher  v.  Southern  Express  Co.,  38 
Ga.  37. 

III. — ^Lehigh  Valley  Transp.  Co.  v. 
Pittsburgh,  etc.,  Co.,  92  III.  Aipp.  638 ; 
Wabash  R.  Oo.  v.  Harris,  55  111.  App. 


159;  Ohio,  etc.,  R.  Co.  v.  Hamlin,  43 
111.  App.  441;  Illinois  Cent.  R.  Oo.  v. 
Carter,  165  111.  570;  Wabash,  etc.,  R. 
Co.  v.  Jaggerman,  115  111.  407,  33 
Am.  &  Eng.  R.  Cas.  680;  Erie  R.  Co. 
V.  Wiloox,  84  111.  239,  35  Am.  Rep. 
451;  Adams  Express  Co.  v.  Wilson, 
81  111.  339;  Field  v.  Chicago,  etc.,  R. 
Co.,  71  111.  458;  Milkaukee,  etc.,  R. 
Co.  V.  Smith,  74  111.  197;  Chicago, 
etc.,  R.  Co.  V.  Montfort,  60  III.  175; 
United  Statea  Express  Oo.  v.  Haines, 

67  III.  137;  Chicago,  etc.,  R.  Co.  v. 
People,  56  111.  365,  8  Am.  Rep.  690; 
Illinois  Cent.  R.  Oo.  v.  Frankenberg, 
54  111.  88,  5  Am.  Rep.  93;  Illinois 
Cent.  R.  Oo.  v.  Johnson,  34  111.  389; 
Illinois  Cent.  R.  Oo.  v.  Oowles,  32  111. 
117;  Illinois  Cent.  R.  Co.  v.  Cope- 
land,  34  111.  333,  76  Am.  Dec.  749; 
Baldwin  v.  American  Express  Co.,  33 
111.  197,  74  Am.  Dec.  190;  Porter  v. 
Chicago,  etc.,  R.  Co.,  30  111.  407,  71 
Am.  Dec.  386;  Anchor  Line  v.  Dater, 

68  111.  369,  Illinois  Cent.  R.  Oo.  v. 
Jonte,  13  111.  App.  434.  But  see 
East  St.  Louis,  etc.,  R.  Oo.  v.  Wa- 
bash, etc.,  R.  Co.,  133  111.  594,  33  Am. 
&  Eng.  R.  Cas.  532;  Toledo,  etc.,  R. 
Co.  V.  Lockhart,  71  111.  627. 

Iowa. — ^Beard  ▼.  St.  Louis,  etc.,  R. 
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some  American  cases  that  the  shipper's  contract  of  shipment  in 
such  cases  is  with  the  initial  carrier  alone,  that  there  is  no  privity 
of  contract  between  the  shipper  and  the  succeeding  carriers,  and 


Oo.,  79  Iowa,  527,  42  Am.  &  Eng.  R. 
Cas.  509;  Mulligan  v.  Illinois  Cent. 
R.  Co.,  36  Iowa,  181,  14  Am.  Hep. 
514;  Angle  v.  Mississippi,  etc.,  R. 
Co.,  9  Iowa,  487.  But  see  Hewett  v. 
Chicago,  etc.,  R.  lOo.,  63  Iowa,  611,  18 
Am.  &  Eng.  R.  Cas.  568. 

Kan. — ^Atchison,  etc.,  R.  Co.  v.  Da- 
•ns,  34  Kan.  199,  25  Am.  &  Eng.  R. 
Cas.  305;  Atchison,  etc.,  R.  Co.  v. 
Roach,  35  Kan.  740,  57  Am.  Eep  199, 
27  Am.  &  Eng.  R.  Cas.  257;  Berg  v. 
Atchison,  etc.,  R.  Co.,  30  Kan.  561,  16 
Am.  &  Eng.  R.  Cas.  329. 

2V.  H. — Gray  v.  Jacksion,  51  N.  H. 
9,  12  Am.  Rep.  1;  Nashua  Lock  Oo. 
V.  Worcester,  etc.,  R.  Co.,  48  N.  H. 
339,  2  Am.  Rep.  265. 

Ohio. — Baltimore,  etc.,  R.  Co.  v. 
Camphell,  36  Ohio  St.  647,  38  Am. 
Rep.  617,  3  Am.  &  Eng.  R.  Cas.  246. 
But  see  Brown  v.  Mott,  22  Ohio  St. 
149. 

Term — ^Merchants  Despatch  Transp. 
Co.  V.  Blooh,  «6  Tenn.  393,  6  Am.  St. 
Rep.  847;  Louisville,  etc.,  R.  Co.  v. 
Weaver,  9  Lea  (Tenn.),  38,  42  Am. 
Rep.  654,  16  Am.  &  Eng.  R.  Gas.  218; 
East  Tennessee,  etc.,  R.  Co.  v.  Brum- 
ley,  5  Lea  (Tenn.),  401,  6  Am.  &  Eng. 
R.  Cas.  356;  Sumner  v.  Southern  R. 
Assoc.,  7  Baxt.  (Tenn.)  345,  32  Am. 
Rep.  565,  9  Am.  &  Eng.  R.  Cas.  18; 
Louisville,  etc.,  R.  Co.  v.  Campbell,  7 
Heisk.  (Tenn.)  253;  Wesitern,  etc.,  R. 
Co.  V.  McElwee,  6  Heisk.  (Tenn.) 
208;  East  Tennessee,  etc.,  R.  Co.  v. 
Rogers,  6  Heisk.  (Tenn.)  143,  19  Am. 
Rep.  589,  12  Am.  Ry.  Rep.  47;  East 
Tennessee,  etc.,  R.  'Co.  v.  Nelson,  1 


Coldw.  (Tenn.)  272;  Carter  v.  Peek, 
4  Sneed.  (Tenn.)  203,  67  Am.  Dee. 
604. 

Wis. — Candee  v.  Pennsylvania  R. 
Co.,  21  Wis.  584,  94  Am.  Dec.  566, 
But  see  Tolman  v.  Abbott,  78  Wis. 
192;  Blodgett  v.  Abbot,  72  Wis.  516, 
7  Am.  St.  Rep.  873. 

Eng. — Crouch  v.  London,  etc.,  E. 
Co.,  14  C.  B.  255,  78  E.  C.  L.  255,  23 
L.  J.  C.  P.  73;  Bristol,  etc.,  R.  Co.  v. 
Collins,  5  H.  &  N.  969;  Mylton  v. 
Midland  R.  Co.,  4  H.  &  N.  615,  28  L. 
J.  Exch.  385;  Wilby  v.  West  Corn- 
wall R.  Co.,  2  H.  &  N.  703,  37  L.  J. 
Exch.  181,  4  Jur.  N.  S.  284;  Watson 
v.  Ambergate,  etc.,  R.  Co.,  15  Jur. 
448;  Soothom  v.  South  Staffordshire 
R.  Co.,  8  Exch.  341,  2a  L.  J.  Exch. 
121,  7  Railw.  Cas.  870;  Musehamp  v. 
Lancaster,  etc.,  R.  Co.,  8  M.  &  W. 
431,  5  Jur.  656,  2  Eng.  R.  &  C.  Cas. 
607;  Gill  V.  Manchester,  etc.,  R.  Co., 
L.  R.  8  Q.  B.  186,  43  L.  J.  Q.  B.  89, 
31  W.  R.  525. 

Own. — Crawford  v.  Great  Western 
R.  Co.,  18  U.  C.  C.  P.  510;  Grand 
Trunk  R.  Co.  v.  McMillan,  16  Can. 
Sup.  Ot.  543,  43  Am.  &  Eng.  R.  Oas. 
468;  Merchants  Despatch  Transp.  Oo. 
V.  Hately,  14  Can.  Sup.  Ct.  573,  35 
Am.  &  Eng.  R.  Cas.  566;  Gordon  v. 
Great  Western  R.  Co.,  34  U.  C.  Q.  B. 
224;  Rennie  v.  Northern  R.  Co.,  37 
U.  C.  C.  P.  153;  Brant  v.  Northern 
Pao.  R.  Co.,  33  Ont.  Rep.  645;  Rich- 
ardson V.  Canadian  Pac.  R.  Co.,  19 
Ont.  Rep.  369,  45  Am.  &  Eng.  R.  Oas. 
313;  La  Pointe  v.  Grand  Trunk  R. 
Co.,  36  U.  C.  Q.  B.  479. 
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that,  therefore,  the  initial  carrier  alone  is  liahle.  The  courts  of 
some  of  those  States  in  this  country  which  maiatain  the  same  rule 
of  liability  hold  the  initial  carrier  to  be  the  agent  of  the  succeed- 
ing carriers  in  the  making  of  the  contract  and  adopt  the  rule  upon 
grounds  of  convenience  and  public  policy ."'  Where  the  first  car- 
rier has  become  liable  to  the  owner  for  loss  or  injury  of  goods 
occurring  on  a  succeeding  line,  it  may  recover  from  the  connecting 
carrier  on  whose  line  the  loss  or  injury  actually  occurred.*^  The 
judgment  against  the  initial  carrier  is  not,  however,  conclusive 
against  a  connecting  carrier  to  whom  it  delivered  the  goods  as  to 
the  liability  of  the  latter,  although  it  was  notified  of  the  pendency 
of  the  suit  and  required  to  defend.  It  is  conclusive  only  on  such 
privies  as  are  liable  over,  and  only  as  to  the  fact  that  the  judgment 
was  recovered,  and  that  it  was  for  the  value  of  the  goods  lost;  it 
is  not  so  far  conclusive  of  the  question  of  privity,  as  to  fix  the 
liability  of  the  person  served  with  notice.^ 

§  10.  Liability  of  intermediate  carriers. 

The  English  rule  that  the  shipper  can  only  recover  against  the 
initial  carrier,  because  there  is  no  privity  of  contract  between  him 
and  the  succeeding  carriers,  does  not  obtain  in  this  country.  The 
recognized  rule  here  is  that  the  shipper  may  recover  for  loss  or 
injury  from  any  one  of  the  connecting  carriers  whose  act  or  neglect 
contributed  to  or  whose  departure  from  the  line  of  its  duty  caused 
the  loss  or  injury.^    The  remedy  of  the  owner  of  the  goods  is  not 

60.  See  cases  cited  in  last  note.  62.  Chicago,  etc.,  R.  Co.  v.  North- 

61.  Chicago,  etc.,  R.  'Co.  v.  North-      ern  Line  Packet  Co.,  70  111.  217. 

ern    Line    Packet    Co.,    70    111.    217;  63.  Michaels    v.    New    York    Cent. 

Conkey  v.  Milwaukee,  etc.,  R.  Co.,  31  R.   Co.,   30  N.  Y.   564,   86  Am.  Dec. 

Wis.    S19,   11   Am.  Rep.   630,   2   Am.  415;   Knowles  v.  Pittsburgh,  etc.,  R. 

Ry.    Rep.    353;     Richardson    v.    The  Co.,  4  Biss.   (U.  S.)    466;   St.  Louis, 

Charles   P.    Chouteau,   37   Fed.   532;  etc.,  R.  Co.  v.  Weakly,  50  Ark.  397, 

Gill   V.   Manchester,  etc.,   R.   Co.,   L.  7  Am.  St.  Rep.  104,  35  Am.  &  Eng. 

R.  8  Q.  B.  186,  21  W.  R.  525;  Bax-  R.   Cas.   635;    Johnson   v.   East  Ten- 

cndale  v.  London,  etc.,  R.  Co.,  L.  R.  nessee,   etc.,  R.  Co.,   90   Ga.   810,   55 

10  Exch.   35,   44  L.  J.  Exeh.  20,  33  Am.  &  Eng.  R.  Cas.  448;   Bryant  v. 

L.  T.  N.  S.  330.  Southwestern  R.   Co.,   68   Ga.   805,   6 


746  THE  LAW  OF  CAERIEES. 

limited  to  an  action  against  the  carrier  with  whom  he  actually  con- 
tracted, but  he  may  sue  the  particular  carrier  in  whose  custody  and 
by  whose  negligence  the  goods  were  lost  or  injured,  in  which  case 
the  action  is  not  upon  any  contract,  but  upon  the  obligation  and 
duty  which  that  carrier  assumed  from  the  public  nature  of  its  em- 
ployment, and  through  whose  negligence  and  omission  the  injury 
is  presumed  to  have  occurred,  unless  it  shows  that  it  arose  from  the 
act  of  God  or  of  a  public  enemy."  WJiere  the  action  against  the 
connecting  carrier  is  brought  on  contract,  it  has  been  held  that  the 
connecting  carrier,  by  receiving  the  goods  from  the  contracting 
carrier,  becomes  its  agent  for  the  purpose  of  completing  its  con- 
tract with  the  shipper,  and  where  the  contract  of  the  shipper  con- 
templates the  employment  of  connecting  lines,  the  law  will  imply 
from  this  circumstance  suiBcient  privity  between  the  shipper  and 
the  connecting  carrier  to  enable  the  shipper  to  maintain  an  action 
against  such  carrier  on  the  contract  of  shipment.*'  Where  an  in- 
termediate carrier  receives  goods  from  a  preceding  one  marked  to 
a  point  beyond  its  line,  in  the  absence  of  an  express  agreement  to 
carry  to  the  place  of  destination,  its  full  duty  is  discharged  by 
carrying  to  the  end  of  its  line  and  there  delivering  to  a  responsible 
carrier  for  further  transportation,  and  giving  such  connecting 
carrier  proper  instructions  as  to  further  carriage ;  and,  in  the  ab- 
sence of  evidence  to  the  contrary,  it  will  be  presumed  that  such 
instructions  were  given.^*     Where  goods  are  lost  or  damaged  in 

Am.  &  Eng.  R.  Oas.  388 ;  Chesapeake,  235 ;   Lamb  v.  Camden,  etc.,  R.  0>., 

etc.,    R.    Co.    V.    Radbourne,    52    111.  46  N.  Y.  271,  2  Daly   (N.  Y.)    454; 

App.   203;   Aigen  v.  Boston,  etc.,  R.  Barter  v.  Wheeler,  49  N.  H.  9,  6  Am. 

Co.,  132  Mass.  423,  6  Am.  &  Eng.  R.  Rep.  434. 

Cas.  426;    Erie  R.  Co.  v.  Lockwood,  65.  Halliday  v.   St.  Louis,  etc.,  R. 

28    Ohio   St.   358,   14   Am.   Ry.   Rep.  Co.,  74  Mo.  159,  41  Am.  Rep.  311. 

143;    International,    etc.,    R.    Co.    v.  66.  Hemstead   v.   New   York   Cent. 

Tisdale,   74   Tex.   8;    Conkey  v.   Mil-  R.  Co.,  28  Barb.  (N.  Y.)   485. 

waukee,  etc.,  R.  Co.,  31  Wis.  619,  11         Agreement  with  prior  carrier. An 

Am.  Rep.  630,  2  Am.  Ry.  Rep.  353.  intermediate     carrier    which    has  re- 

64.  Smith   v.   New   York   Cent.   R.  ceived   for   transportation   perishable 

Co.,  41  N.  Y.  630,  43  Barb.   (N.  Y.)  goods  from  a  connecting  carrier  can- 
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transit,  the  burden  of  proving  that  they  were  delivered  to  the  first 
carrier,  in  good  order,  and  were  lost  or  injured,  is  upon  the  ship- 
per; but  this  being  established  a  prima  facie  case  is  made,  and 
the  burden  of  proof  is  shifted  to  the  carrier  on  whom  it  is  incum- 
bent to  show  that  the  goods  were  not  injured  while  in  its  posses- 
sion but  were  safely  delivered,  in  good  order,  to  the  next  succeed- 
ing carrier.     Failing  to  show  this  the  carrier  will  be  held  liable.'^ 
The  liability  of  a  common  carrier,  for  freight  received  from  a  con- 
necting carrier,  begins  whenever  the  course  of  business  has  been 
duly  observed  by  the  agents  of  that  road,^  and  the  sending  of  way- 
bills to  it  may  be  sufficient  to  render  it  liable  for  unreasonable  de- 
lay in  taking  possession  of  and  forwarding  the  freight.^'    Where 
carriers  transport  over  connecting  lines,  the  one  which  receives 
the  goods  undertaking  to  deliver  to  the  other,  the  liability  of  the 
second  carrier  as  such  does  not  commence  until  that  of  the  first 
terminates,  until  the  delivery  of  the  whole  consignment  is  com- 
pleted.'"    Hence,  in  order  to  fix  liability  for  a  loss  or  injury  to 
goods  upon  an  intermediate  carrier,  it  is  necessary  to  allege  and 
prove  the  receipt  by  it  of  the  shipment  in  good  order.     In  the 
absence  of  allegation  and  proof  the  action  cannot  be  maintained.'^ 

not   justify   its   failure   to   transport  69.  Livingston  v.  New  York  Cent., 

them  promptly  by  showing  that  they  etc.,  R.  Co.,  76  N.  Y.  631. 
were  in  defective  cars,  and  that,  un-  70.  Gass  v.  New  York,  etc.,  R.  Oo., 

der    an    agreement   between   the   car-  99  Mass.  230,  96  Am.  Dec.  743. 
riers,  it  was  the  duty  of  the  preced-  71.  Western    R.     Co.    v.    Harwell, 

ing  carrier  to  repair  the  oars.     Cart-  91  Ala.  340,  97  Ala.  341;   Joseph  v. 

•Wright  V.  Rome,  etc.,  R.  Co.,  85  Hun  Georgia   R.,    etc.,    Co.,    88    Ga.    425; 

(N.  Y.),  517,  33  N.  Y.  Supp.  147.  Chicago,  etc.,  R.  Co.  v.  Goldman,  46 

67.  Smith  v.  New  York  Gent.  R.  111.  App.  625;  Church  v.  Atchison, 
Co.,  41  N.  Y.  620,  43  Barb.  (N.  Y.)  etc.,  R.  Co.,  1  Okla.  44;  South  Caro- 
325;  Wing  v.  New  York,  etc.,  R.  Co.,  lina  R.  Co.  v.  Bradford,  10  Rich.  L. 
1  Hil*.  (N.  Y.)  235;  Savannah,  etc.,  (S.  C.)  307;  Gulf,  etc.,  R.  Co.  v. 
R.  Co.  V.  Harris,  36  Fla.  148,  33  Am.  Godair,  3  Tex.  Oiv.  App.  514,  unless 
St.  Rep.  551,  42  Am.  &  Eng.  R.  Gas.  its  duty  to  receive  was  violated; 
457;  Brintnall  v.  Saratoga,  etc.,  R.  Felder  v.  Columbia,  etc.,  R.  Co.,  21 
Co..  32  Vt.  665.  S.  C.  35,  53  Am.  Rep.  656,  27  Am.  & 

68.  Mills     V.     Michigan    Cent.     R.      Eng.  R.  Gas.  264. 

Co.,  45  N.  Y.  632,  6  Am.  Rep.  152.  Receipt     of     goods     is     presumed 
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But  the  mere  fact  of  receiving  goods  marked  for  a  place  beyond 
the  terminus  of  its  own  route,  in  the  absence  of  proof  of  an  under- 
taking, express  or  implied,  to  carry  them  to  their  final  destination, 
or  to  carry  the  goods  over  the  entire  route,  using  prior  and  subse- 
quent carriers  as  its  own  agents,  or  proof  of  a  partnership  between 
the  carriers,  imposes  on  an  intermediate  carrier  only  an  obligation 
to  deliver  the  goods  safely  to  the  next  carrier,  and  will  not  render 
it  liable  for  loss  or  damage  occurring  on  another  line,  either  prior 
or  subsequent.'^  An  intermediate  carrier  is  liable  for  failure  to 
furnish  cars  reasonably  fit  for  transportation  of  goods  received  by 
it  from  a  connecting  carrier  in  cars  defective  or  unsuitable  for 
such  shipment,  arid  is  not  excused  by  showing  that  it  carried  the 
goods  in  the  same  cars  in  which  it  received  them  from  the  prior 
line,  unless  it  notified  the  consignee  of  the  condition  of  the  ears 
and  shipment  and  obtained  instructions  in  regard  thereto. '^     If 


when  the  connecting  carrier  is  shown 
to  have  received  the  car  in  which 
they  were  when  shipped.  Central  R. 
etc.,  Co.  V.  Bayer,  91  Ga.  115;  East 
Tennessee,  etc.,  R.  Co.  v.  Wright,  76 
Ga.  533.  Especially  where  it  is 
shown  that  the  oar  was  sealed  and 
the  seals  were  unbroken.  Newport 
News,  etc.,  R.  Co.  v.  Mendell  (Ky.) 
34  S.  W.  1081. 

72.  Root  V.  Great  Western  R.  Oo., 
45  N.  y.  534;  Hunt  v.  New  York, 
etc.,  R.  Co.,  1  Hilt.  (N.  Y.)  338;  Dil- 
lon V.  New  York,  etc.,  R.  Co.,  1  Hilt. 
(N.  Y.)  331;  Smith  v.  New  York 
Cent.  R.  Co.,  41  N.  Y.  630,  43  Barb. 
(N.  Y.)  235,  the  act  of  1847  only 
applies  to  the  road  which  receives 
the  good  for  transportation,  not  to 
an  intermediate  road;  East  St.  Louis, 
etc.,  R.  Co.  V.  Wabash,  etc.,  R.  Co., 
133  m.  594;  Chicago,  etc.,  R.  Co.  v. 
Northern  Line  Packet  Co.,  70  111. 
217;  Hill  V.  Burlington,  etc.,  R.  Co., 


60  Iowa,  196;  Carson  v.  Harris,  4 
Greene  (Iowa),  516;  Swetland  v.  Bos- 
ton, etc.,  R.  Co.,  103  Mass.  376 
South  Carolina  R.  Co.  v.  Bradford, 
10  Rich.  L.  (S.  C.)  307;  Galveston 
etc.,  R.  Co.  V.  Van  Winkle,  3  Tex 
App.  Civ.  Gas.,  §  443;  Missouri  Pao. 
R.  Co.  V.  Weissman,  2  Tex.  Oiv.  App, 
86;  St.  Louis,  etc.,  R.  Co.  v.  Lear 
54  Ark.  399,  and  shipper  oannot  off- 
set, against  its  claim  for  freight 
charges  and  back  charges  paid  with 
his  knowledge  to  a  preceding  car- 
rier, damages  caused  while  the  goods 
were  in  charge  of  the  preceding  line. 

Intermediate  carrier  undertaking 
through  carriage.— Gulf,  etc.,  R.  Co. 
V.  Lewine  (Tex.  Civ.  App.),  29  S.  W. 
835;  Norfolk,  etc.,  R.  Co.  v.  Reed,  87 
Va.  185;  Grant  v.  Northern  Pac.  R. 
Co.,  22  Ont.  Rep.  645. 

73.  Cartwright  v.  Rome,  etc.,  R. 
Co.,  85  Hun  (N.  Y.),  517;  Shea  v. 
Chicago,   etc.,  R.   Co.,   68  Minn.   102, 
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a  loss  of  or  injury  to  goods  has  occurred  while  in  the  custody  of  an 
intermediate  line,  its  liability  is  not  affected  by  the  fact  that  the 
initial  carrier  is  also  liable,  by  express  contract  or  otherwise.''* 
Where  several  common  carriers  form  a  continuous  line,  and  con- 
tract to  carry  goods  through  and  divide  the  compensation  among 
themselves,  they  are  jointly  and  severally  liable  to  the  shipper  for 
any  loss  on  the  whole  line.'^ 

§  11.  Liability  of  terminal  carrier. 

The  rules  stated  in  the  last  section  by  which  the  liability  of  inter- 
mediate carriers  are  determined  apply  as  well  to  the  last  carrier, 
and  upon  proof  of  its  having  received  the  goods  and  of  the  loss  or 
injury  of  the  goods,  it  devolves  upon  the  last  carrier  to  prove  that 
the  loss  or  injury  did  not  occur  on  its  own  line,  but  occurred  on  a 
prior  line,  or  before  delivery  to  it,  or  as  a  result  of  some  cause  set 
in  operation  before  delivery  to  it,  the  consequences  of  which  it 
could  not  prevent.'^    Where  the  goods  are  received  by  the  initial 

68  N.  W.  608 ;  Beard  v.  Illinois  Cent.  ^     75.  Robert    C.    White    Live    Sto<:k 

R.   Co.,   79.  Iowa,   518,   18  Am.   Rep.  Com.  Co.  v.  Chicago,  etc.,  R.  Co.,  87 

381,    42    Am.    &    Eng.    R.    Cas.    445;  Mo.  App.  330. 

Wallingford    v.     Columbia,    etc.,   R.  Tinder  the  English  rule  that  there 

Co.,  26  S.  C.  258,  30  Am.  &  Eng.  R.  is  no  privity  of  contract  between  the 

Cas.   40;    St.   Louis,   etc.,   R.   Co.   v.  shipper  and  subsequent  lines,  the  ini- 

Henderson,    57   Ark.   402,    21    S.    W.  tial    carrier    only    is    liable,    except 

878,  and  the  failure  of  its  agent  to  where  a  partnership  exists  between  it 

sign  the  bill  of  lading  is  no  defens";.  and  the  subsequent  lines.     Coxon  v. 

But  see  McCarthy  v.  Louisville,  etc..  Great  Western  R.  Co.,  5  H.  &  N.  274, 

R.  Co.,  102  Ala.  193,  48  Am.  St.  Rep.  29  L.  J.  Exch.  165;  Foulkes  v.  Metro- 

39.  politan  Dist.  R.   Co.,   38   W.  R.   526; 

74.  Aigen  v.   Boston,   etc.,   R.   Co.,  Kent  v.  Midland  R.  Co.,  L.  R.  10  Q. 

132  Mass.  433,  6  Am.  &,  Eng.  R.  Ca^.  B.  1,  44  L.  J.  Q.  B.  18. 

426;  Johnson  v.  East  Tennessee,  etc.,  76.  Smith   v.   New   York   Cent.   R. 

R.  Co.,  90  Ga.  810;  Chesapeake,  etc.,  Co.,  41  N.  Y.  620,  43  Barb.   (N.  Y.) 

R.    Co.    V.    Radbourne,    52    111.    App.  228;  Georgia  R.  Co.  y.  Gann,  68  Ga. 

203;    San    Antonio,    etc.,    R.    Co.    v.  350;  Wolff  v.  Central  R.  Co.,  68  Ga. 

Moore    (Tex.   Civ.   App.),   39    S.    W.  653,  45  Am.  Rep.  501,  6  Am.  &  Eng. 

960;    Anchor  Line  v.   I^ter,   68   III.  R.  Gae.  441;  Hawley  v.  Screvens,  62 

369.  Ga-  347,  35  Am.  Rep.  126;  Louisville. 
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carrier  in  good  condition  they  are  presumed  to  remain  so,  and 
where  they  are  subsequently  delivered  to  the  consignee  by  the  ter- 
minal carrier  in  a  damaged  condition,  the  presumption  is  that  the 
injury  occurred  on  its  own  line,  and  a  prima  facie  case  is  made 
against  the  delivering  carrier."  Evidence  that  goods  were  in  a 
damaged  condition  when  tendered  by  a  terminal  carrier  makes  a 
prima  facie  case  against  it  for  the  entire  amount  of  damage,  which 
is  not  overcome  by  simply  showing  that  the  goods  were  damaged 
to  some  extent,  the  amount  of  which  is  not  shown,  when  they  were 
delivered  to  it.'*  The  terminal  carrier  has  the  burden  of  separat- 
ing the  damage  sustained  before  it  received  them  from  that  in- 
flicted while  the  goods  were  in  its  charge.''  Where  grain  was  de- 
livered to  a  carrier  for  shipment  to  a  destination  beyond  its  own 
line  under  a  through  bill  of  lading ;  a  sight  draft,  with  the  bill  of 
lading  attached,  was  forwarded  through  certain  banks,  for  collec- 
tion from  the  consignee,  who  refused  to  accept  the  same  because 
of  the  non-arrival  of  the  grain;  the  draft  was  protested  and  re- 
turned to  the  shippers,  and  thereafter  the  connecting  carrier  de- 
livered the  grain  to  the  consignee  on  a  bond,  without  presentation 
of  the  bill  of  lading,  and  without  payment  of  the  draft,  such  de- 
livery constituted  a  conversion  of  the  grain  by  the  connecting 

etc.,  R.  Oo.  T.  Tennessee  Brewing  Co.,  shipment;    Xorthern   Transp.    Oo.   v. 

96  Tenn.  677;  Ft.  Worth,  etc.,  R.  Oo.  MeClaiy,    66   III.   233,   bath   carriers 

V.  Williams,  77  Tex.  121,  42  Am.  &  held   liable   where   both   were   ne^li- 

Eng.  R.  Cas.  464;  Roach  v.  Canadian  gent;   Peoria,  etc.,  R.  Oo.  v.  United 

Pac.  R.  Co.,  1  Manitoba,  158.  States    Rolling    Stock    Oo.,    136    111. 

77.  Snsith   v.   Xew   York   Cent.   R.  643,  29  Am.  St.  Rep.  348,  49  Am.  &, 

Co.,  supra;  Missouri,  etc.,  R,  Co.  v.  Eng.    R.    Cas.    81,     last   carrier   not 

Mazzie    (Tex.   Civ.  App.),   68   S.   W.  liable    for    loss  while    cars    are    on 

56;  Dixon  v.  Richmond,  etc.,  R.  Co.,  switch   being   unloaded  by   the   con- 

74  N.  C.  538;   Gulf,  etc.,  R.   Co.  v.  signee.    See  also.  Presumptions,  §  23, 

Jones      (Ind.    Ter.),    37    S.    W.    208;  post. 

Grant  v.   Northern   Pac.   R.   Co.,   22  78.  Gulf,  etc.,  R.  Co.  v.  Edloflf,  89 

Ont.    Bep.    645,   the    last   carrier    is  Tex.  454,  34  S.  W.  414. 

liable  when  the  first  carrier  acted  as  79.  Texas,   etc.,   R.    Co.   v.    Brown 

its  agent   on  a  through   contract  of  (Tex.  Cit.  App.),  37  S.  W.  785. 
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carrier.'"  Where  a  traffic  arrangement  exists  between  two  or  more 
carriers,  the  connecting  carrier  receiving  goods  from  the  contract- 
ing carrier  becomes  a  privy  to  the  contract  with  the  shipper;  but 
without  such  traffic  arrangement  no  such  privity  will  be  implied, 
and  the  connecting  carrier  who  received  the  goods  independent  of 
the  contract  is  not  responsible  for  the  wrongdoing  of  the  contract-^ 
ing  carrier,^^ 

§  12.  Liability  for  miscarriage  or  diversion  of  goods  from  proper 
route. 

If  a  bill  of  lading  does  not  stipulate  for  a  particular  route 
beyond  the  terminus  of  the  line  of  the  connecting  carrier,  the 
implication  is  that  any  usual  or  reasonably  direct  route  satisfies 
the  oontract.^^  The  absence  of  special  instructions  as  to  route 
amounts  to  an  assent  to  the  carrier's  shipping  by  the  usual 
route.*^  And  the  burden  is  on  the  shipper  to  prove  a  contract  to 
ship  by  a  particular  route.'  Where  goods  were  delivered  to  one 
carrier  and  its  receipt  for  them  delivered  to  two  other  carriers, 
whose  roads  formed  part  of  a  continuous  route,  and  the  agent 
gave  a  receipt  for  the  goods,  agreeing  to  transport  them,  the  latter 
companies  were  liable  for  loss  of  the  goods  resulting  from  their 
being  sent  in  another  direction  from  the  point  at  which  they 
should  have  been  taken  under  the  agreement  entered  into  by  the 
agent,  unless  they  could  show  that  the  miscarriage  of  the  goods 
was  under  circumstances  that  would  relieve  them  from  responsi- 
bility.'^ A  common  carrier  undertaking  to  forward  goods  beyond 
its  terminus  and  disobeying  the  shipper's  directions  in  regard 

80.  Marshall,  etc.,  Grain  Co.  v.  83.  Southern  Kansas  R.  Co.  v. 
Kansas  City,  etc.,  R.  Co.,  176  Mo.  Duncan,  40  Kan.  503;  Frank  v. 
480,  75  S.  W.  638.  Memphis,  etc.,  R.  Co.,  52  Miss.  570; 

81.  Shewalter  v.  Missouri  Pac.  R.  Hostetter  v.  Baltimore,  etc.,  R.  Co. 
Co.,  84  Mo.  App.  589.  (Va.),  32  Am.  &  Eng.  R.  Cas.  549. 

82.  Snow  V.  Indiana,   etc.,  R.  Co.,  84.  Dixon     v.     Columbus,    etc.,    R. 
109  Ind.  422,   and  parol  evidence  is  Co.,  4  Bias.  (U.  S.)   137. 
inadmissible  to  show  that  a  certain  85.  Le  Sage  v.   Great  Western  R. 
route  was  a^rreed  upon.  Co.,  1  Daly  (N.  Y. ),  306. 
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thereto  is  liable  for  their  loss."  And  a  deviation  from  instruc- 
tions of  lite  shipper  works  a  forfeiture  of  a  special  contract  of 
shipment  under  which  the  initial  carrier  had  limited  its  liability.*' 
Special  instructions  of  the  shipper  to  forward  by  a  specified  route 
must  be  followed,  and  if  disregarded  will  render  the  carrier  liable 
for  any  loss  or  delay,  as  for  a  conversion.*'  An  initial  carrier 
which  receives  goods  for  shipment  with  special  instructions  as  to 
the  route  over  which  the  consignment  is  to  go,  or  under  special 
conditions  as  to  the  manner  of  transportation,  is  bound  to  transmit 
to  the  connecting  carrier  such  special  instructions  and  conditions, 
and  is  liable  for  its  failure  to  so  advise  the  connecting  carrier  as 
for  a  diversion  of  the  consignment  from  its  proper  route. **  It 
must  so  deliver  the  consignment  to  the  connecting  carrier  that  the 
latter  will  be  under  the  same  obligations  to  the  shipper  with 
respect  to  the  goods  as  it  would  have  been  had  it  received  them 
directly  from  the  shipper.'"  If  an  intermediate  carrier,  which 
limits  responsibility  to  that  of  a  forwarder  only,  neglect  to  give 
proper  instructions  to  the  connecting  carrier,  as  to  the  destination 

88.  Johnson    v.    New    York    Cenlt.  90.  Palmer    v.    Ghieago,    etc.,     K. 

R.   Oo.,   33  N.  Y.   610,   88  Am.  Dec.  Co.,  56  Conn.  137,  35  Am.  &  Eng.  K. 

416;  Alabama  G.  S.  R.  Co.  v.  Thomaa,  Gas.  629;  Little  Miami,  etc.,  R.  Co.  v. 

89  Ala.  294,  18  Am.  St.  Rep.  119.  Washburn,  23  Ohio  St.  324 ;  Booth  v. 

87.  Uptegrove  v.  Central  R.  Co.,  16  Missouri,  etc.,  R.  Oo.  (Tex.  Oiv. 
Misc.  Rep.   (N.  Y.)   14.  App.),  37  S.  W.  168;   Southern  Pac. 

88.  Michigan  Southern,  etc.,  R.  R.  Co.  v.  Booth  (Tex.  Civ.  App.),  39 
Co.  V.  Day,  30  111.  375,  71  Am.  Deo.  S.  W.  585,  such  a,  failure,  while  it 
378;  Greorgia  R.  Oo.  v.  Cole,  68  Ga.  will  render  the  initial  carrier  liable 
633 ;  Congar  v.  Galena,  etc.,  R.  Co.,  for  damages  caused  to  the  goods  by 
17  Wis.  477.  their     being     diverted     from     their 

89.  Patten  v.  Union  Pae.  R.  Co.,  proper  route,  will  not  constitute  a 
89  Fed.  590;  Selma,  etc.,  R.  Co.  v.  conversion  and  render  the  carrier  ab- 
Butts,  43  Ala.  385,  94  Am.  Dec.  695;  snlutely  liable  for  their  value;  Brown, 
Colfax  Mountain  Fruit  Co.  v.  South-  etc.,  Co.  v.  Pennsylvania  Co.,  63  Minn, 
ern  Fac.  Co.  (Oal.),  46  Pae.  668,  the  546,  the  initial  line  is  responsible  for 
burden  is  on  the  carrier  to  show  that  the  damages  occasioned,  although  it 
it  performed  this  duty;  North  v.  had  no  reason  to  expect  special  dam- 
Merchants',  etc.,  Transp.  Co.,  146  age.  See  also,  Indianapolis,  etc.,  R. 
Mass.  315.  Oo.  V.  Murray,  73  111.  ISS. 
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and  delivery  of  the  property,  it  is  liable  to  tlie  consignor  for  the 
damages  sustained  thereby.'^  Whether  or  not  special  instructions 
were  given  to  the  carrier  is  a  question  of  fact.'^  Where  the  con- 
tract for  carriage  is  in  writing,  partly  printed  and  partly  written, 
the  intent  of  the  parties  is  to  be  gathered  from  the  entire  instru- 
ment, the  written  part  controlling  where  that  and  the  printed  part 
are  in  conflict.'*  A  subsequent  carrier  named  in  the  bill  of  lading 
cannot  sue  the  first  carrier  for  loss  of  profits  where  it  fails  to 
carry  out  its  contract  of  transportation  with  the  shipper.** 

§  13.  Special  contracts  for  through  transportation. 

That  a  railroad  or  other  corporation  may  bind  itself/  by  a  con- 
tract, to  carry  goods  to  a  point  beyond  the  terminus  of  its  own  line 
of  road,  and  to  be  responsible  for  the  safe  carriage  of  such  goods 
for  the  entire  distance,  is  affirmed  by  the  general  current  of  au- 
thority, in  England  and  in  this  coimtry,  and  such  contract  is  not 
ultra  vires.^^    It  may  also  contract  to  receive  goods  away  from  its 


91.  Dana  v.  New  York  Cent.  R. 
Co.,  50  How.  Pr.  (N.  Y.)  438.  Where 
the  initial  carrier  gave  to  the  shipper 
a  receipt  providing  that  goods  con- 
signed to  any  place  beyond  the  ter- 
minus of  its  road  should  be  forwarded 
by  a  carrier  or  freighter  willing  to 
receiver  the  same  unconditionally, 
and  that  after  delivery  to  it,  the  for- 
mer should  not  be  liable,  evidence  of 
an  oral  direction  at  the  time  to  for- 
ward by  pafll  only  was  incompetent. 
Hinckley  v.  New  York  Cent.,  etc., 
R.  Oo.,  56  N.  Y.  429. 

92.  .Johnson  v.  New  York  Cent.  R. 
Co.,  39  How.  Pr.  (N.  Y.)  137;  Bird 
V.  Georgia  R.  Co.,  72  Ga.  655,  7  Am. 
&  Eng.  R.  Cos.  39,  marks  on  the 
goods  and  similar  circumstances  may 
be  considered  in  determining  the 
queation. 

48 


93.  Babcock  v.  Lake  Shore,  etc., 
R.  Co.,  49  N.  Y.  491,  43  How.  Pr. 
(N.  Y.)  317. 

94.  St.  Louis,  etc..  Packet  Co.  v. 
Missouri  Pac.  R.  Co.,  35  Mo.  App. 
373. 

95.  ^njr.— Wilby  v.  West  Corn- 
wall R.  Co.,  3  H.  &  N.  703,  4  Jur.  N. 
S.  384,  27  L.  J.  Exch.  181;  Muschamp 
v.  Lancaster  R.  Co.,  8  M.  &  W.  421. 

U.  S. — Ohio,  etc.,  R.  Co.  v.  Mc- 
Carthy, 96  U.  S.  258;  Ogdensburg, 
etc.,  R.  Co.  v.  Pratt,  22  Wall.  (U.  S.) 
133;  EvansWlle,  etc.,  R.  Oo.  v.  An- 
droscoggin Mills,  33  Wall.  (U.  S.) 
594;  Woodward  v.  Illinois  Cent.  R. 
Co.,  1  Biss.    (U.  S.)    403. 

N.  Y. — Jennings  v.  Grand  Trunk  R. 
Co.,  137  N.  Y.  438,  49  Am.  &  Eng. 
R.  Cas.  98;  Lyon  v.  Western  2Few 
York,  etc.,  R.  Co.,  88  Hun   (N.  Y.) 
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termiims,  to  te  transported  to  such  terminus  over  the  route  of 
another  carrier,  and  then  to  be  forwarded  over  its  route,  when  the 
making  of  such  compact  is  in  the  prosecution  of  and  incidental  to 
its  corporate  business.  But  this  right  is  not  absolute  and  unquali- 
fied, but  must  be  exercised  within  reasonable  limits  and  in  such 
circumstances  that  it  may  fairly  be  said  to  be  incident  to  its  legiti- 


27,  34  N.  Y.  Supp.  532;  Condict  v. 
Grand  Trunk  R.  Co.,  54  N.  Y.  500; 
Biirtis  V.  Buffalo,  etc.,  R.  Co.,  24  N. 
Y.  269;  Weed  v.  Saratoga,  etc.,  R. 
Co.,  19  Wend.  (N.  Y.)  534;  Hart  v. 
Rensselaer,  etc.,  R.  Co.,  8  N.  Y.  37,  59 
Am.  Dec.  447;  Schroeder  v.  Hudson 
River  R.  Co.,  5  Duer  (N.  Y.)  55; 
Ogdensburg,  etc.,  R.  Oo.  v.  Pratt,  49 
How.  Pr.  (N.  Y.)  84. 

Cal. — Pereira  v.  Central  Pac.  R. 
Co.,  66  Cal.  92,  18  Am.  &  Eng.  R. 
Cas.  566. 

Ga. — -Rome  R.  Co.  v.  Sullivan,  25 
Ga.  228,  but  it  cannot  bind  other  con- 
necting lines,  without  authority. 

III. — Wabash  R.  Q).  v.  Harris,  55 
111.  App.  159;  St.  Louis,  etc.,  R.  Oo. 
V.  Larned,  103  111.  293,  6  Am.  &  Eng. 
R.  Oas.  436. 

Ind. — Cummins  v.  Dayton,  etc.,  R. 
Co.,  (Ind.)  9  Am.  &  Eng.  R.  Cas.  36. 
Kan. — Atchison,  etc.,  R.  Co.  T. 
Roach,  35  Kan.  740,  57  Am.  Rep. 
199 ;  Atchison,  etc.,  R.  Co.  v.  Fletcher 
35  Kan.  236,  24  Am.  &.  Eng.  R.  Cas. 
34. 

Ky. — Bryan  v.  Memphis,  etc.,  R. 
Co.,  11  Bush  (Ky.)  597,  14  Am.  Ry. 
Rep.  395. 

Me. — Perkins  v.  Portland,  etc.,  R. 
Co.,  47  Me.  573,  74  Am.  Dec.  507. 

Mass. — Hill  Mfg.  Oo.  v.  Boston, 
etc.,  R.  Corp.,  104  Mass.  122,  6  Am. 
Rep.  202. 


Mich. — Johnson  v.  Toledo  etc.,  R. 
Co.,  "(Mich.)  95  N.  W.  724,  10  Det. 
L.  N.  334. 

Minn.- — Stewart  v.  Erie,  etc., 
Transp.  Co.,  17  Minn.  372,  5  Am.  Ry. 
Rep.  333,  8  Am.  Ry.  Rep.  149. 

Mo. — Faulkner  v.  Chicago,  etc.,  R. 
Oo.,  (Mo.  App.)  73  S.  W.  927,  a  sta- 
tion agent's  authority  to  bind  the 
road  must  be  proved  but  may  be  in- 
ferred from  a  previous  course  of 
dealing;  Davis  v.  Jacksonville,  etc.. 
Line,  136  Mo.  69;  Wiggins  Ferry  Co. 
V.  Chicago,  etc.,  R.  Co.,  73  Mo.  389,  5 
Am.  &  Eng.  R,  Oas  1,  39  Am.  Rep. 
519;  Moore  v.  Henry,  18  Mo.  App.  35; 
Ooates  V.  United  States  Express  Co., 
45  Mo.  238;  Snider  v.  Adams  Ex- 
press Co.,  63  Mo.  576;  Cherry  v.  Kan- 
sas City,  etc.,  R.  Co.,  1  Mo.  App. 
Rep.  253. 

Neb. — ^Missouri  Pac.  R.  Oo.  v. 
Twiss,  35  Neb.  367. 

N.  H. — Gray  v.  Jackson,  51  N.  H. 
9,  13  Am.  Rep.  1;  Nashua  Lock  Co. 
V.  Worcester,  etc.,  R.  Co.,  48  N.  H. 
339,  2  Am.  Rep.  242. 

'N.  (7.— Knott  V.  Raleigh,  etc.,  R. 
Co.,  98  N.  C.  73,  32  Am.  &  Eng.  R. 
Cas.  481,  2  Am.  St.  Rep.  331;  LindJey 
V.  Richmond,  etc.,  R.  Co.,  «8  N.  C. 
547,  9  Am.  &  Eng.  R.  Cas.  31;  Phil- 
lips V.  North  Carolina  R.  Co.,  78  N. 
C.   294. 
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mate  corporate  business.'^  The  contract  must  be  shown  to  have 
been  made  with  a  competent  and  authorized  agent,  since  the  car- 
rier is  not  bound  by  such  a  contract  of  its  agent,  in  the  absence  of 
express  authority,  or  an  established  usage."  A  general  freight 
agent  has  been  held  to  have  implied  authority.^*  Such  a  contract 
will  be  inferred  only  from  clear  and  satisfactory  evidence;  it  will 
not  be  presumed,  but  the  proof  must  be  clear  and  explicit." 
Whether  such  an  agreement  was  in  fact  made  is  a  question  for  the 
jury,  unless  it  is  a  matter  of  the  construction  of  the  terms  of  a 
bill  of  lading.-'  A  carrier  contracting  for  through  transportation 
is  bound  to  furnish  adequate  facilities  for  such  transportation, 
and  it  cannot  excuse  its  failure  to  do  so  by  showing  that  the  usual 
means  of  transportation  beyond  its  own  line  failed  or  refused  to 
carry  for  it.^ 


Pa. — Baltimore,  etc.,  Steamboat 
Co.  V.  Brown,  54  Pa.  St.  77. 

Tex. — ^Texas,  etc.,  R.  Co.  v.  Lynch 
(Tex.  Civ.  App.)-  73  S.  W.  65;  Gulf, 
etc.,  R.  Oo.  V.  Insurance  Co.  of  N. 
A.,  (Tex.  Civ.  App.)  28  S.  W.  237; 
Houston,  etc.,  R.  Co.  v.  Park,  1 
Tex.  App.  Civ.  Cas.  §  332. 

Ta. — Herring  v.  Chesapeake  &  W. 
E.  Co.  (Va.),  45  S.  E.  322,  but  the 
fact  that  a  car  is  ■waybilled  to  a 
rparticular  plnce  is  no  evidence  of 
Buch  a  contract. 

Vt. — Hadd  V.  United  States,  etc., 
Express  Co.,  52  Vt.  335,  36  Am.  Rep. 
757,  6  Am.  &  Eng.  R.  Cas.  443;  Morse 
V.  Brainerd,  41  Vt.  550;  Noyes  v. 
Rutland,  etc.,  R.  Co.,  27  Vt.  110. 
Contra:  Hood  v.  New  York,  etc.,  R. 
Co.,  22  Conn.  1,  502. 

96.  Swift  V.  Pacific  Madl  Siteam- 
»hip  Co.,  106  N.  Y.  206,  30  Am.  & 
Eng.  R.  Cas.  105,  12  N.  E.  583. 

97.  Wait  V.  Albany,  etc.,  R.  Co.,  5 
Lans.  (N.  Y.)  475;  Moore  v.  Henry, 
18  Mo.    '"•;'.  35;   Taylor  v.  Chicago, 


etc.,  R.  Co.,  74  111.  86;  Michigan 
Southern,  etc.,  R.  Co.  v.  Day,  20  111. 
375,  71  Am.  Dec.  278. 

98.  Riley  v.  New  York,  etc.,  R. 
Co.,  34  Hun  (N.  Y.),  97;  Schroeder 
V.  Hudson  River  R.  Co.,  5  Duer  (N. 
Y.),  55;  Wiggins  Ferry  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  73  Mo.  389;  Baugh 
V.  McDaniel,  42  Ga.  641. 

99.  Myrick  v.  Michigan  Cent.  R. 
Co.,  107  V.  S.  102,  9  Am.  &  Eng.  R. 
Cas.  25;  Baugh  v.  McDaniel,  42  Ga. 
641:  Baltimore,  etc.,  R.  Cto.  v.  Green, 
25  Md.  72;  Pennsylvania  R.  Co.  v. 
Berry,  68  Pa.  St.  272,  1  Am.  Ry.  Rep. 
501. 

1.  Pereira  v.  Central  Pac.  R.  Co., 
66  Cal.  92,  18  Am.  &  Eng.  R.  Cas. 
565. 

2.  Condict  v.  Grand  Trunk  R.  Co., 
54  N.  Y.  500,  6  Am.  Ry.  Rep.  410; 
Bussey  v.  Memphis,  etc.,  R.  Co.,  13 
Fed.  330,  4  MoCrary  (U.  S.),  405; 
Frank  v.  Memphis,  etc.,  R.  Co.,  52 
Miss.  570;  Arnold  v.  Shade,  3  Philau 
(Pa.)   82. 
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§  14.  What  is  sufficient  to  establish  a  through  contract. 

The  custom  and  usage  of  the  carrier  in  accepting  merchandise 
for  transportation  over  its  road  and  connecting  lines,  the  extent  to 
which  it  has  held  itself  out  to  the  public  as  undertaking  the  respon- 
sibility of  through  transportation,  the  giving  of  a  through  bill  of 
lading  or  waybill,  the  collection  in  advance  of  freight  charges  for 
the  entire  route,  the  relations  existing  between  the  initial  carrier 
and  the  connecting  lines,  are  facts  and  circumstances  which  con- 
stitute competent  evidence  to  be  taken  into  consideration  by  the 
jury  in  determining  whether  or  not  there  was  an  undertaking  for 
through  liability.^     The  weight  of  it  is  a  question  for  the  jury.* 


3.  Jennings  v.  Grand  Trunk  E.  Ck)., 
137  N.  Y.  438,  49  Am.  &  Eng.  R.  Cas. 
98,  wherein  the  giving  and  accepting 
of  rates  for  through  transportation 
and  the  unqualified  delivery  and  ac- 
ceptance of  the  goods  in  pursuance 
thereof  were  held  to  show  an  under- 
taking for  through  transportation, 
which  was  not  modified  by  stipula- 
tions and  conditions  in  shipping  bills 
which  the  shipper's  agents,  who  de- 
livered the  goods,  were  not  author- 
iiied  to  execute  and  of  which  the 
shipper  had  no  knowledge;  Ogdens- 
burg,  etc.,  R.  Co.  v.  Pratt,  32  WaU. 
(U.  S.)  123,  11  Am.  Ry.  Rep.  431,  a 
waybill  held  to  be  evidence  whether 
looked  upon  as  a,  contract  or  as  a 
declaration  or  admission;  Mallory  v. 
Burrett,  1  E.  D.  Sm.  (N.  Y.)  234; 
Dresbaeh  v.  California  Pac.  E.  Co., 
57  Cal.  463,  3  Am.  &  Eng.  E.  Cas. 
281;  Stewart  v.  Terre  Haute,  etc.,  R. 
Co.,  1  McCrary  (U.  S.),  313,  con- 
tract not  established  by  proof  of  the 
acceptance  of  the  goods  by  the  car- 
rier with  knowledge  of  their  destina- 
tion, and  of  its  naming  the  through 
rate    for    the    same.     Compare    Mc- 


Carthy V.  Terre  Haute,  etc.,  E.  Oo., 
9  Mo.  App.  159. 

Where  there  were  no  directions  to 
the  carrier  except  that  the  goods 
were  to  be  forwarded  by  a  particu- 
lar line,  the  carrier's  receipt  of  the 
goods  under  such  circumstances  did 
no  establish  a  through  liability.  Ja- 
cobs V.  Hooker,  1  Edm.  Sel.  Cas. 
(N".  Y.)    472. 

Through  liability  held  to  be  estab- 
lished by  stipulations  and  conditions 
of  way-bills  and  shipping  receipts; 
Toledo,  etc.,  B,  Co.  v.  Merriman,  53 
111.  123,  4  Am.  Eep.  590;  Cummings 
V.  Dayton,  etc.,  R.  Oo.  (Ind.),  9 
Am.  &  Eng.  E.  Cas.  36;  Wahl  v. 
Holt,  26  Wis.  703;  Cutts  v.  Brain- 
erd,  43  Vt.  563,  1  Am.  Eep.  353; 
Morse  v.  Brainerd,  41  Vt.  550; 
Webber  v.  Great  Western  R.  Co.,  3 
H.  &  C.  771,  4  H.  &  C.  582,  13  W.  R. 
755.  Contra:  Alabama  G.  S.  R.  Co. 
v.  Thomas,  83  Ala.  343,  33  Am.  & 
Eng.  R.  Oas.  464;  Savannah,  etc.,  R. 
Co.  V.  Collins,  77  Ga.  376,  4  Am.  St. 
Eep.  87,  33  Am.  t  Eng.  R  Oas.  496, 
note. 

4.  Ogdensburg,     etc.,     R.     Co.     v. 
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Tlie  authorities  generally  wliicli  maintain  the  American  rule  that 
the  liability  of  the  initial  carrier  is  limited  to  its  own  line,  in 
the  absence  of  an  express  contract,  hold  that  the  mere  acceptance 
by  a  carrier  of  goods  marked  to  a  point  beyond  its  line,  or  the  mere 
issuing  of  a  through  bill  of  lading,  or  the  mere  failure  to  stipulate 
that  it  shall  be  liable  only  for  injuries  occurring  on  its  own  line, 
is  not  sufficient  to  create,  by  implication,  a  contract  to  carry  over 
the  entire  distance  and  to  establish  an  undertaking  for  through 
liability,  but  there  must  be  an  express  contract.^  On  the  other 
hand  the  authorities  generally  which  maintain  the  English  rule 
that  the  liability  of  the  initial  carrier  extends  over  the  whole  route, 
hold  that  a  mere  acceptance  of  goods  marked  to  a  point  beyond 
the  terminus  of  its  lines  establishes  by  inference  an  undertaking 
prima  facie  for  through  transportation  and  liability.^    But  where 


Pratt,  22  Wall.  (U.  S.)  123  Central 
E.,  etc.,  Co.  V.  Skellie,  i86  Ga.  686; 
Peredra  v.  C-entral  Pac.  K.  Co.,  63 
Cal.  93;  Philadelphia,  etc.,  R.  Co.  v. 
Ramsey,  89  Pa.  St.  474;  Central  R., 
etc.,  Co.  V.  Georgia  Fruit,  etc.,  Exch., 
91  Ga.  3S9;  MeGill  v.  Grand  Trunk 
R.  Co.,  19  Ont.  Atpp.  245;  Page  T. 
Chicago,  etc.,  R.  Co.,  7  S.  Dak.  297. 

5.  Van  Santvoord  v.  St.  John,  6 
Hill  (N.  Y.),  157,  revg.  25  Wend. 
660;  Jacobs  v.  Hooker,  1  Edm.  Sel. 
Cas.  (N.  Y.)  473;  Wright  v.  Bough- 
ton,  23  Barb.  (N.  Y.)  561;  Central 
Trust  Co.  V.  Wabash,  eftc,  R.  Co.,  31 
Fed.  347;  Stewart  v.  Terre  Haute, 
etc.,  R.  Co.,  3  Fed.  768,  1  McCrary 
(U.  S.),  313;  Nutting  v.  Connecti- 
cut River  R.  Co.,  1  Gray  (Mass.), 
504,  the  receipt  adds  nothing  to  the 
contract  and  imposes  no  further  ob- 
ligation than  the  law  imposes;  El- 
more V.  Naugatuck  R.  Co.,  23  Conn. 
472,  63  Am.  Dec.  143,  holding  the 
same   as  to  the  effect   of   a  receipt; 


Converse  v.  Norwich,  ptc.,  Transp. 
Co.,  33  Conn.  166;  Louisville,  etc., 
R.  Co.  V.  Tartar  (Ky.),  39  S.  W.  698; 
Ortt  V.  Minneapolis,  etc.,  R.  Co.,  38 
Minn.  396;  Crawford  v.  Southern  R. 
Assoc.,  51  Miss.  223;  Piedmont  Mfg. 
Co.  v.  Columbia,  etc.,  R.  Co.,  19  S. 
C.  353;  Hunter  v.  Southern  Pac.  R. 
Co.,  76  Tex.  195;  Washburn,  etc., 
Mfg.  Co.  V.  Providence,  etc.,  R.  Co., 
113  Mass.  490;  Ft.  Worth,  etc.,  R. 
Co.  V.  Williams,  77  Tex.  121;  San 
Antonio,  etc.,  R.  Co.  v.  Mayfield  (Tex. 
App.),  15  S.  W.  503;  International, 
etc.,  R.  Co.  V.  Wentworth,  87  Tex. 
311;  Taylor  v.  Maine  Central  R.  Co., 
87  Me.  299.  See  also  Story  Bailm., 
§    538. 

6.  Elgin,  etc.,  R.  Co.  v.  Bates 
Maoh.  Co.,  9i8  111.  App.  311;  Illinois 
Cent.  R.  Co.  v.  Johnson,  34  III.  389; 
Illinois  Cent.  R.  Co.  v.  Miller,  32  111. 
App.  259;  Crouch  v.  Louisville, 
etc.,  R.  Co.,  43  Mo.  App.  248;  MisK 
souri  Pac.  R.  Co.  v.  Twlss,  35  Neb. 
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the  bill  of  lading  or  shipping  receipt  given  by  the  carrier,  although 
it  is  for  through  shipment  at  a  fixed  rate,  contains  express  pro- 
visions or  conditions  that  the  receiving  carrier  will  forward  the 
goods  beyond  its  own  line  by  public  carriers  and  will  not  be 
responsible  beyond  its  own  line,  such  conditions  or  limitations  are 
a  part  of  the  receipt  and  it  cannot  be  held  to  constitute  a  contract 
for  through  carriage,  but  only  to  carry  to  the  end  of  the  initial 
carrier's  line  and  to  deliver  to  the  ne^  carrier.'' 

§  15.  Charging  and  collecting  entire  freight  in  advance. 

The  acceptance  of  goods  marked  to  a  point  beyond  the  terminus 
of  its  own  line,  billing  them  through  to  such  point  on  the  line  of  a 
connecting  carrier  in  accordance  with  the  usual  course  of  business 
on  the  receiving  company's  line  without  any  limitation  of  its  lia- 
bility, and  charging  and  collecting  in  advance  the  freight  for  the 
entire  route,  have  been  held  sufficient  to  constitute  'prima  facie 
a  through  contract  which  will  bind  the  initial  carrier.*  But  accept- 
ing the  goods  for  shipment,  fixing  the  value  of  through  freight  and 

367;     Ogdensburg,    etc.,    R.     Co.    ▼.  Port   Eoyal,    etc.,    R.    Co.,    36    S.   O. 

Pratt,  22  Wall.   (U.  S.)   123;  Evans-  110,  31  Am.  St.  Rep.  860,  55  Am.  & 

ville,   eitc.,    R.    Co.   v.    Androacoggin  Eng.   R.   Cas.   466;    Detroit,  etc.,   R. 

Mills,  22  Wall.   (U.  S.)   594;  Kyle  v.  Co.  v.  Farmers',  etc..  Bank,  20  Wis. 

Laurens.  R.  Co.,  10  Rich.  L.   (S.  C.)  122. 

382;    Hanee   v.   Wabash   Western   R.  8.  Stevens  v.  Lake  Shore,  etc.,  R. 

Co.,  56  ivio.  App.  476,  so  held  under  Co.,  30   Ohio  C.   C.  R.  41,   11  0.  C. 

a.    statute.     Compare    McCarthy    v.  D.     168;     Central    R.,    etc.,     Co.    v. 

Terra  Haute,  etc.,  R.  Co.,  9  Mo.  App.  Georgia    Fruit,    etc.,    Exch.,    91    Ga. 

159.  380,  55  Am.  &  Eng.  R.  Gas.  606;  At- 

The  absence  of  limitation  of  its  la.nta,  etc.,  R.  Co.  v.  Texas  Grate  Go., 
liability  upon  receipt  of  the  goods  is  81  Ga.  602;  Crouch  v.  Iiouisville,  etc., 
held  prima  facie  evidence  of  an  un-  R.  Co.,  42  Mo.  App.  248;  Harris  v. 
dertaking  in  Fortier  v.  Pennsylvania  Ohesliire  R.  Co.  (R.  I.),  16  Atl.  513; 
E.  Co.,  18  111.  App.  260;  Illinois  Cent-  Mann  v.  Birchard,  40  Vt.  326. 
R.  Co.  V.  Frankenberg,  54  111.  88;  A  requirement  of  guaranty  of  pay- 
Louisville,  etc.,  R.  Co.  V.  Weaver,  9  ment  of  through  freight  by  the  ship- 
Lea  (Tenn.),  38.  per    is,    however,    not    conclusive    of 

7.  Central  R.,  etc.,  Co.  v.  Bridger,  a    contract    for   through   transporta- 

94  Ga.  471;  Chicago,  etc.,  R.  Co.  v.  tion.     Illinois  Cent.  R.   Oa.  v.  Kerr, 

Church,   13  111.  App.  17;   Dunbar  v.  68  Miss.  14,  8  So.  330. 
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contracting  for  the  entire  carriage  at  a  fixed  price  and  receiving 
the  same  in  advance,  does  not  necessarily  have  the  effect  of  mak- 
ing a  through  contract,"  unlss  there  are  other  circumstances  show- 
ing the  carrier's  intention  to  undertake  through  transportation  of 
the  goods  to  the  place  of  destination.-"' 

§  16.  Collection  of  entire  charges  by  terminal  carrier. 

Where  several  common  carriers  run  lines  of  transportation,  each 
covering  a  part  only  of  a  certain  continuous  line  of  through  trans- 
portation of  goods,  and  a  rate  of  freight  fixed  by  mutual  agreement 
is  charged  for  the  through  service,  collected  by  the  carrier  whose 
line  includes  the  end  of  the  route,  and  divided  between  the  car- 
riers in  an  agreed  proportion,  no  partnership  or  joint  liability 
to  shippers  of  goods  is  created  by  these  facts,  and  each  line  is 
liable  only  for  injury  caused  by  its  own  negligence.'^  In  such  a 
case,  the  last  carrier  has  a  lien  on  the  consignment  for  all  the 
charges,  including  those  paid  to  preceding  carriers,  and  any  dam- 
ages to  the  goods  cannot  be  set  off  against  such  charges  unless  the 
injury  occurred  on  the  last  line.-'^  Where,  by  a  written  contract 
between  an  express  company  and  a  railroad,  the  latter  agreed  to 
"  receive,  load  and  unload,  deliver  and  waybill "  all  freight  sent 
by  the  former,  and  other  railroads,  forming  a  continuous  line  with 
the  first,  made  similar  agreements,  each  to  be  responsible  for  all 
loss  or  damage  to  the  goods  while  in  its  possession,  and  the  last 

9.  Aetna  Insurance  Co.  v.  Wheeler,  Oiv.  App.),  24  S.  W.  362.     Compare 
49  N.  Y.  616,  3  Am.  Ey.  Rep.  390;  Fort  Worth,  etc.,  R.  Co.  v.  McAnulty, 
Lamb  v.  Oamden,  etc.,  R.  Co.,  46  N".  7   Tex.   Civ.   App.    331;    Jennings   v. 
Y.  371,  revg.  2  Daly    (N.  Y.),  454;  Grand  Trunk  R.  Co.,  127  N.  Y.  438, 
Camden,   etc.,  R.   Co.  v.  Forsyth,   61  49  Am.  &  Eng.  R.  Caa.  98. 
Pa.    St.    81;    Goldsmith    v.    Chicago,  11.  Gass  v.  New  York,  etc.,  R.  Co., 
etc.,  R.  Co.,  13  Mo.  App.  479;  Ponti-  99  Mass.  220,  96  Am.  Dec.  742;  Dar- 
fex  V.  Hartley,  63  L.  J.  Q.  B.  196.  ling  v.  Boston,  etc.,  R.  Corp.,  11  Al- 
io. McCa.rthy  v.  Terre  Haute,  etc.,  len    (Mass.),    295;    Coxon    v.    Great 
R.   Co.,   9   Mo.  App.   159;    Piedmont  Western  R.  Co.,  5  H.  &  N.  374. 
Mfg.  Co.  V.  Columbia,  etc.,  R.  Co.,  19           12.  Bowman    v.    Hilton,    11    Ohio 
S.  C.  353,  16  Am.  &  Eng.  R.  Oas,  194;  303. 
Gulf,   etc.,   R.   Co.   V.   Griffith    (Tex. 


760  THE  LAW  OF  CARRIERS. 

road  to  deduct  its  charges  and  account  to  tlie  preceding,  and  so  on 
to  the  first,  the  different  roads  did  not  become  partners,  and  each 
was  liable  only  for  its  own  negligence." 

§  17.  Accepting  goods  to  be  transported  to  or  delivered  at  a  cer- 
tain point. 
Where  a  railroad  company  receives  goods  for  transpoilation 
properly  addressed  to  a  person  at  a  point  beyond  the  terminus  of 
its  road,  it  must  be  understood,  in  the  absence  of  any  proof  to  the 
contrary,  to  have  agreed  to  deliver  the  property  in  the  same  order 
and  condition  in  which  it  was  received,  to  the  consignee."  By 
giving  a  receipt  for  goods  specifying  that  they  are  to  be  trans- 
ported to  a  point  beyond  its  terminus,  it  makes  itself  liable  not 
only  for  its  own  default,  but  for  that  of  the  other  carriers  on  that 
line.^^  A  bill  of  lading  given  by  the  receiving  carrier  for  goods 
to  be  delivered  as  addressed  implies  an  undertaking  for  through 
delivery,  and  the  carrier  is  not  released  from  liability  for  loss  by 
the  fact  that  the  goods  were  warehoused  at  the  termination  of  its 
line  for  the  purpose  of  being  forwarded  by  the  connecting  car- 
riers.^'   Where  the  carrier  specially  contracts  to  deliver  the  goods 

13.  St.  Louis  Insurance  Oo.  v.  St.  15.  King  v.  Maeon,  etc.,  R.  Co.,  62 
Louis,  etc.,  R.  Co.,  104  U.  S.  146,  3  Barb.  (N.  Y.)  160;  Maghee  v.  Cam- 
Am.  &  Eng.  R.  Oas.  260.  den,  etc.,  R.  Co.,  45  N.  Y.  514,  and 

14.  Foy  V.  Troy,  etc.,  R.  Co.,  24  the  liability  of  companies  in  this  re- 
Barb.  (N.  Y.)  382.  But  see  Wright  spect  is  not  eii'ected  by  the  provisions 
V.  Boughton,  22  Barb.  (N.  Y.)  561,  of  the  Georgia  Code,  in  case  of  trans- 
holding  that  where  a  carrier,  whose  portation  beyond  the  boundaries  of 
route  was  a  short  one,  received  goods  the  State. 

which  were   to   be   transported   to   a  16.  Hansen  r.   Flint,  etc.,   R.   Co., 

point  far  beyond  its   terminus,   and  73  Wis.  346,  9  Am.  St.  Rep.  791,  37 

which    were    addressed    accordingly,  Am.  &  Eng.  R.   Cas.  62i8.     See  also 

the   copy  of   the   address  which   was  Wald  v.  Holt,  26  Wis.  703;   Peet  v. 

entered  in  the  receipt  it  gave,  was  Chicago,  etc.,  R.  Co.,  30  Wis.  594,  91 

matter   of   description,   and   did   not  Am.  Dec.  446;   Parmalee  v.  Western 

constitute  an  undertaking  on  its  part  Transp.  Co.,  36  Wis.  439. 
to   transport   them   beyond    its    own 
route. 
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at  a  certain  place  by  a  special  time,  it  is  liable  for  any  delay  oc- 
curring on  a  connecting  line." 

§  18.  Carrier  as  forwarder  or  warehouseman. 

Where  goods  are  received  by  a  carrier  "  to  be  forwarded  "  to  a 
destination  not  on  its  own  line,  or  to  transport  over  its  own  route 
and  to  deliver  to  a  connecting  carrier  "  to  be  forwarded  "  to  their 
destination,  a  through  contract  is  not  made  or  to  be  implied  there- 
by, and  the  receiving  carrier  is  liable  only  for  such  injuries  as 
occurred  on  its  own  line  or  through  its  own  negligence."  "Where, 
in  an  action  against  forwarders  for  loss  of  goods,  the  goods  were 
shipped  in  the  first  steamer  leaving  the  port  of  consignment  accord- 
ing to  the  custom  of  the  parties,  and  the  vessel  on  which  they  were 
shipped  was  not  unseaworthy  at  the  time  of  her  departure,  plain- 
tiff was  not  entitled  to  recover.^'  Defendant  railroad  company 
received  cotton  from  a  connecting  carrier,  to  be  transported  over 
its  line,  and  delivered  to  a  steamship  company  for  further  ship- 
ment. Before  it  was  tendered,  fire  broke  out  in  two  of  the  ears, 
and  on  a  subsequent  tender  the  steamship  company  refused  to 
receive  it,  deeming  it  in  an  unsafe  condition,  and  the  steamer  on 
which  it  was  to  be  shipped  sailed  without  it.  Notice  was  promptly 
given  to  the  shipper,  and  instructions  asked  for,  but  none  were 
given.  Defendant  again  offered  the  cotton  to  the  steamship  com- 
pany to  be  taken  on  a  later  vessel,  but,  another  fire  having  occurred 
before  the  time  for  sailing,  the  company  definitely  refused  to  take 
it.     The  owner  was  again  notified,  and,  no  instructions  being  re- 

17.  Pereira  v.  Central  Pac.  R.  Co.,  Michigan  Cent.  R.  Co.,  101  Mich. 
66  Cal.  93;  Savannah,  etc.,  R.  Co.  v.  364;  Crawford  v.  Southern  R.  Assoc., 
Pritchard,  77  Ga.  412.  51  Miss.  323,  34  Am.  Rep.  636;  Phil- 

18.  Aetna  Ins.  Co.  v.  Wheeler,  49  lips  v.  North  Carolina  R.  Co.,  78  N. 
N.  Y.  616,  3  Am.  Ry.  Rep.  390  Bios-  C.  294,  16  Am.  Ry.  Rep.  206;  Arm- 
som  V.  Grifiin,  13  N.  Y.  575,  67  Am.  strong  v.  Grand  Trunk  R.  Co.,  18 
Dec.  75;  Wright  v.  Boughton,  22  New  Bruns.  445;  Rogers  v.  Great 
Barb.  (N.  Y.)  561;  Merchants'  Des-  Western  R.  Co.,  16  IT.  C.  Q.  B.  389. 
patch,  etc.,  Co.  v.  Moore.  88  111.  136,  19.  Fowle  v.  Pitt  Scott,  183  Mass. 
30    Am.    Rep.    541;    McEacheran    v.  351,  67  N.  E.  343. 
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ceived,  defendant  stored  the  cotton  subject  to  tbe  owner's  order, 
having  held  it  over  a  month.  Defendant  was  in  no  way  responsible 
for  the  fires  nor  the  condition  of  the  cotton.  It  was  held,  that  it 
had  discharged  its  duty  by  tendering  the  cotton  to  the  connecting 
carrier,  and  notifying  the  owner  of  its  refusal,  and  was  not  re- 
quired to  put  it  in  condition  and  again  tender  it,  but  was  justified 
in  storing  it  to  await  the  owner's  orders.^"  It  has  been  held  in 
some  cases  that  a  contract  "  to  forward  "  goods  means  the  same  as 
to  "  transport "  or  "  carry,"  and  that  carrier  under  such  a  eon- 
tract  becomes  responsible  even  beyond  its  own  line,  except  so  far 
as  it  has  limited  that  responsibility  by  special  contract.^^  Where 
there  is  a  conflict  between  the  written  and  printed  portions  of  a 
contract,  the  one  indicating  a  through  contract  and  the  other  not, 
if  it  is  not  possible  to  reconcile  them,  the  written  portion  must 
prevail.^^  In  the  United  States  courts  it  is  held  that  what  consti- 
tutes a  contract  of  carriage  over  connecting  lines  is  not  a  question 
of  local  law,  upon  which  the  decision  of  a  State  court  must  control, 
but  that  it  is  a  matter  of  general  law  upon  which  the  United  States 
courts  will  exercise  their  own  judgment.  The  federal  courts, 
therefore,  follow  an  independent  rule.^ 

Where  a  forwarder  or  wharfinger  only  delivers  goods  to  a  car- 
rier for  transportation  to  a  particular  point,  there  to  be  delivered 
by  the  carrier  to  the  consignee  named  by  the  shipper,  with  the  de- 
livery to  the  carrier  the  duty  of  the  forwarder  or  wharfinger  is 
ended.^^  The  liability  of  an  initial  carrier,  who  had  delivered  a 
shipment  to  its  connecting  carrier,  and  subsequently  under  an 
agreement  with  the  shipper  received  and  returned  the  freight  to 

20.  Buston  V.  Pennsylvania  R.  Co.,  22.  Babcock  v.  Lake  Shore,  etc.,  R. 
119  Fed.  808,  56  C.  C.  A.  330,  aff'g  Co.,  49  N.  Y.  491;  Peet  v.  Chicago, 
judg.  116  Fed.  335.  etc.,  R.  Co.,  19   vVis.  118. 

21.  St.  Louis,  etc.,  R.  Co.  v.  Piper,  23.  Myrick  v.  Michigan  Cent.  R. 
13  Kan.  505,  8  Am.  Ry.  Rep.  204;  Co.,  107  U.  S.  102,  9  Am.  &  Eng.  R. 
Davis  V.  Jacksonville,  etc.,  Line,  136  Cas.   25. 

Mo.  69;  Christenson  v.  American  Ex-  23a.  Bare  v.  American  Forwarding 

press  Co.,  15  Minn.  270,  S  Am.  Rep.      Co.,    146    III.   App.    388,   judg.    aff'd 
133.  89  N.  E.  1031. 
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him,  for  which  the  shipper  paid  nothing,  for  injury  to  the  goods 
while  so  in  its  charge,  was  merely  that  of  a  bailee  without  hire.^'' 
Both  under  the  terms  of  a  bill  of  lading  and  vmder  the  rule  re- 
quiring goods  to  be  held  at  destination  a  reasonable  time  for  de- 
livery to  the  consignee,  a  railroad's  liability  as  common  carrier 
ceased  when  it  sold  goods  for  freight  charges,  so  that  it  was  then 
liable  only  as  a  warehouseman. ^"°  A  consignor  of  goods  to  be  car- 
ried over  successive  routes  makes  each  successive  carrier  his  for- 
warding agent.^^'*  Where  a  carrier  holds  goods  for  delivery  to 
succeeding  carriers,  he  holds  them  as  a  carrier,  and  not  as  an 
ordinary  bailee  or  mere  forwarder,  and,  although  the  connecting 
carrier  refuses  or  unreasonably  delays  to  receive  them,  the  relation 
of  common  carrier  continues  until  the  carrier  by  warehousing  the 
goods  or  some  other  unequivocal  act  indicates  its  purpose  to  change 
its  relation  from  that  of  carrier  for  transportation  to  that  of  a  mere 
custodian  for  safe-keeping  or  forwarding.^'*  Where  a  carrier  has 
transported  goods  over  its  own  lines  to  a  point  of  intersection  with 
the  connecting  carrier,  and  is  unable  to  deliver  them  to  such  carrier 
without  fault  on  its  part,  it  has  the  duty  as  a  forwarder  to  exer- 
cise reasonable  care  to  save  loss  of  the  goods  or  unnecessary  costs 
to  the  owner. ^''  The  law  is  well  settled  in  Massachusetts  that  a 
corporation  established  for  the  transportation  of  goods  for  hire 
between  certain  points,  and  receiving  goods  directed  to  a  more  dis- 
tant place,  is  not  responsible  beyond  the  end  of  its  own  line  as  a 
common  carrier,  but  only  as  a  forwarder,  unless  it  makes  a  positive 
agreement  extending  its  liability.^^     Where  a  railroad  company 

23h.  Kirk  v.  Lehigh  Valley  Transp.  Co.,   136   Mo.   App.   344,    103   S.   W. 

Co.,  135  Mo.  App.  99,  115  S.  W.  515.  1039. 

23e.  Norfolk  &  W.  Ey.  Co.  v.  Stu-  23f.  Fisher  v.  Boston  &  M.  R.  Co., 

art's  Draft  Milling  Co.,  109  Va.  184,  99  Me.  338,  59  Atl.  533,  68  L.  R.  A. 

63  S.  E.  415.  390,   105  Am.   St.  Rep.   283. 

23d.  Andrus  v.  Columbia  &  Okano-  23g.  Burroughs  v.  Norwich  &  W.  R. 

gan  Steamboat  Co.,  47  Wash.  333,  92  Co.,   100  Mass.   26,   1  Am.  Rep.   78; 

Pac.  138.  Darling  v.  Boston  &  W.  R.  Corp.,  11 

23e.  Cohen   v.   Missouri,   etc.,    Ry.  Allen   (Moss.)   295;  Judson  v.  West- 
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which  had  received  cotton  for  transportation  over  its  line  and  a 
connecting  steamship  line,  deposited  the  cotton  on  its  wharf,  where 
the  steamship  line  was  accustomed  to  receive  freight  intended  to 
be  transferred,  and  notified  the  steamship  company,  hut  before  the 
cotton  could  be  removed  it  was  burned,  the  railroad  company  had 
not  become  a  warehouseman,  but  was  a  carrier.^'''  Under  a  provi- 
sion that  "  no  carrier  shall  be  liable  for  delay,  nor  in  any  other 
respect  than  as  warehouseman,  while  the  said  property  awaits 
further  conveyance,"  defendant's  liability  as  carrier  was  not 
changed  to  that  of  warehouseman  prior  to  notification  of  the  steam- 
ship company  that  the  cotton  was  ready  for  delivery;  both  the 
exemption  from  liability  for  delay  and  the  substitution  of  liability 
as  warehouseman  must  be  construed  as  taking  effect  only  after  the 
service  of  defendant  had  been  completed  and  the  property  awaited 
the  action  of  the  connecting  carrier.^' 

§  19.  Limitation  of  carrier's  liability  to  its  own  line. 

The  rule  is  generally  maintained,  even  in  those  jurisdictions 
where  the  acceptance  by  the  carrier  of  goods  marked  to  a  point  be- 
yond the  terminus  of  its  line  is  held  to  render  it  liable  for  the  safe 
transportation  of  the  goods  over  the  whole  route,  that  special  con- 
tracts or  stipulations  limiting  the  liability  of  the  carrier  to  loss  or 
injury  occurring  on  its  own  line,  not  being  inconsistent  with  the 

em  R.  Corp.,  86  ilass.  {4  Allen)  520,  houseman,  instead  of  a  common  car- 

81  Am.   Dec.   718;    Xutting  v.   Con-  rier. 

necticut   Riyer   R.  Co.,   67  Mass    (1  Where  cotton  was   deliTered   to   a 

Gray)  502.  carrier  -irith  transfer  slips  for  deliy- 

23h.  Texas  v.  P.  Ry.  Co.  v.  Clay-  ery   to   a   compress   for  compressioa 

ton,  84  Fed.  305,  28  C.  C.  A.  142,  the  while    in   transit,    see   Atlanta   Xat. 

fact  that  the  railroad  company,  which  Banls;  v.  Southern  Ey.  Co.,  103  Fed. 

tad  delivered  cotton  on  a  wharf,  to  623. 

be  loaded  on  a  steamer,  had  notified  23i.  Beiss  v.  Texas  &  P.  Ry.  Co.,  93 

the   steamship   line   that   the  cotton  Fed.  533,  39  C.  C.  A.  149;  Texas  & 

was  ready,  and  asked  them  to  take  it  P.  Ky.  Co.  v.  Keiss,  99  Fed.  1006,  39 

away,  did  not  make  the  custody  of  C.  C.  A.  680,  aS'd  Texas  &  P.  Ry.  Oo. 

the  railroad  company  that  of  a  ware-  v.  Keiss,  183  U.  S.  621,  22  Sup.  Ct. 

253,  46  L.  Ed.  358. 
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common-law  liability,  are  valid,  and  wiU  be  given  effect,  and  the 
carrier  beld  to  bave  discharged  its  full  duty  by  the  delivering  of 
the  goods  in  safety  to  the  next  connecting  carrier.^*    A  proviso  in 


24.  Aetna  Ins.  Co.  v.  Wheeler,  49 
N.  Y.  616;  Eeed  v.  United  States  Ex- 
preaa  Co.,  48  N.  Y.  463,  8  Am.  Rep. 
561;  Marmonstein  v.  Pennsylvania 
R.  Co.,  13  Misc.  Rep.  (N.  Y.)  32; 
Lamb  v.  Camden,  etc.,  R.  Co.,  3  Daly 
(N.  Y.)  454;  Gibson  v.  American, 
etc..  Express  Co.,  1  Hun  (N.  Y.), 
3S7;  Ricketts  v.  Baltimore,  etc.,  R. 
do.,  61  Barb.  (N.  Y.)  18;  Witbeck  v, 
Holland,  55  Barb.  (N.  Y.)  443; 
Hinkley  v.  New  York  Cent.,  etc.,  R. 
Co.,  3  T.  &  C.  (N.  Y.)  381. 

Where  a  shipping  contract  exempts 
the  carrier  from  liabdlity  for  dam- 
ages by  wet,  and  limits  Ms  liability 
to  damages  occurring  on  its  own  line, 
evidence  that  within  a  reasonable 
time  it  delivered  plaintiff's  goods  at 
the  freight  house  of  another  company 
in  the  sam«  condition  in  which  they 
were  received,  and  that  at  no  time 
were  they  exposed  to  the  weather,  is 
sufficient  to  relieve  the  carrier  from 
liability  for  damages  because  the 
goods  were  wet  when  finally  deliv- 
ered. Thyll  V.  New  York,  etc.,  R.  Co., 
84  N,  Y.  Supp.  175,  87  N.  Y.  Supp. 
345. 

Where  a  bill  of  lading  providing 
tha/t  the  carrier  should  not  be  liable 
for  loss  or  damage  not  occurring  on 
its  route,  or  on  its  proportion  of  the 
through  route,  etc.,  contained,  after 
the  description  of  the  property, 
which  was  perishable,  the  statement, 
"loe  when  needed,'  the  carrier  did 
not  thereby  obligate  himself  to  see 
that  the  goods  were  properly  iced  on 
all  connecting  routes.     Farnsworth  v. 


New  York  Cent.,  etc.,  R.  Co.,  «4  N.  Y. 
Supp.  658,  88  App.  Div.  (N.  Y.) 
320. 

Where  on  receiving  a  trunk  for 
transportation,  an  express  company 
gives  the  owner  a  receipt  therefor, 
containing  in  explicit  terms  an 
agreement  to  forward  the  trunk  to 
the  agents  of  the  company  nearest  to 
destination  only,  and  that  the  com- 
pany may  there  deliver  the  trunk  to 
another  express  company,  and  in  such 
case  the  company  to  which  the  trunk 
is  so  delivered  shall  be  regarded  as 
the  agent  of  the  owner,  and  liable  for 
damages  or  loss  thereafter,  such  con- 
tract is  binding  on  the  shipper 
whether  he  reads  the  receipt  or  not. 
Mills  V.  Weir,  «2  App.  Div.  (N.  Y.) 
3S6,  81  N.  Y.  Supp.  801. 

17.  S. — Deming  v.  Norfolk,  etc.,  E. 
Co.,  21  F«d.  35,  16  Am.  &  Eng.  R. 
Cas.  232;  Ogdensburg,  etc.,  R.  Co.  v. 
Pratt,  22  Wall.(  U.  S.)  133  Evans- 
ville,  etc.,  R.  Oo.  v.  Androscoggin 
Mills,  22  Wall.  (U.  S.)  594;  St.  John 
V.  Southern  Express  Co.,  1  Woods 
(U.  3.)    615. 

Cotton  unloaded  by  a  connecting 
carrier  at  its  pier,  without  giving 
any  notice  of  its  arrival  to  the  suc- 
ceeding carrier,  does  not  await  fur- 
ther conveyance,  within  the  meaning 
of  a  clause  in  the  bill  of  lading  re- 
lieving the  carrier  from  liability 
other  than  ae  a  warehouseman 
"while  the  said  property  awaits  fur- 
ther conveyance."  Texas,  etc.,  R.  Co. 
V.  Reiss,  183  U.  S.  631,  33  S.  Ot.  853, 
Adv.  S.  U.  S.  253. 
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a  bill  of  lading  that  no  connecting  carrier  shall  be  liable  for  any 


A  carrier  remains  liable  as  at  com- 
mon law  for  a  loss  of  cotton  by  fire 
while  in  its  possession,  although 
it  was  "  ready  for  delivery "  to  the 
next  carrier,  or  was  awaiting  fur- 
ther conveyance  within  the  meaning 
of  clauses  in  the  bill  of  lading  modi- 
fying its  commion-law  liability  for 
the  loss  of  goods  under  such  circum- 
stances, where  such  bill  of  lading  also 
declares  that  "  cotton  is  excepted 
from  any  clause  herein  on  the  subject 
of  fire,  and  the  carrier  shall  be  liable 
as  at  common  law  for  loss  or  dam- 
age of  cotton  by  fire,"  since  this  spe- 
cific clause  takes  effect  to  the  exclu- 
sion of  general  clauses  containing 
maitters  of  general  exemption. 
Texas,  etc.,  R.  Co.  v.  Callender,  183 
U.  S.  633,  22  S.  Ct.  257,  Adv.  S.  U. 
SS.  357. 

Ala. — Jones  v.  Oineinnati,  etc.,  R. 
Co.,  89  Ala.  376,  45  Am.  &  Eng.  R. 
Cas.  331,  where  the  shipper  could  not 
read  and  did  not  know  the  limita- 
tion was  in  the  bill  of  lading  when 
he  accepted  it.  Compare  Alabama  G. 
S.  R.  Co.  v.  Thomas,  83  Ala.  343. 

Ark. — Little  Rock,  etc.,  R.  Co.  v. 
Odom,  63  Ark.  326;  Taylor  v.  Little 
Rock,  etc.,  R.  Co.,  32  Ark.  393,  29 
Am.  Rep.  1,  17  Am.  Ry.  Rep.  251. 

Conn. — Mars  v.  New  York,  etc.,  R. 
Co.  (Conn.),  52  Atl.  610,  56  L.  R.  A. 
884. 

Ga. — Richmond,  etc.,  R.  Co.  v. 
Shomo,  90  Ga.  496;  Central  R.,  etc., 
Co.  V.  Avant,  80  Ga.  195,  33  Am.  & 
Eng.  R.  Cas.  475. 

III. — Elgin,  etc.,  R.  Co.  v.  Bates 
Mach.  Co.,  98  111.  App.  311,  but  in  the 
absence  of  such  limitation  its  liabil- 


ity will  extend  to  injuries  occurring 
on  the  lines  of  other  connecting 
roads;  Wabash  R.  Co.  v.  Harris,  55 
111.  App.  159;  Coles  v.  Louisville, 
etc.,  R.  Co.,  41  111.  App.  607;  Ohio, 
etc.,  R.  Co.  V.  Emerich,  24  111.  App. 
345;  Wabash,  etc.,  R.  Co.  v.  Jagger- 
man,  115  111.  407,  23  Am.  &  Eng.  R. 
Cas.  680;  Field  v.  Chicago,  etc.,  R. 
Co.,  71  lU.  458;  United  States  Ex- 
press Co.  V.  Haines,  67  111.  137;  Erie 
R.  Co.  V.  Wilcox,  84  111.  339,  35  Am. 
Rep.  451,  16  Am.  Ry.  Rep.  457;  Chi- 
cago, etc.,  R.  Co.  V.  Montfort,  60  111. 
175;  Illinois  Cent.  R.  Co.  v.  Franken- 
berg,  54  111.  88,  5  Am.  Rep.  92; 
Illinois  Cent.  R.  Co.  v.  Miller,  33  111. 
App.  259.  See  Chicago,  etc.,  R.  Co. 
v.  Simon,  57  111.  App.  503,  holding  a 
different  rule  under  the  Statute. 

Ind. — Lake  Erie,  etc.,  R.  Co.  v.  Con- 
don, 10  Ind.  App.  586;  United  States 
Express  Co.  v.  Rush,  34  Ind.  403. 

Iowa. — Hartley  v.  St.  Louis,  etc., 
R.  Co.  (Iowa),  89  N.  W.  88;  Mulli- 
gan V.  Illinois  Cent.  R.  Co.,  36  Iowa, 
181,  14  Am.  Rep.  514. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Rjchardson,  53  Kan.  157;  Berg.  v. 
Atchison,  etc.,  R.  Co.,  30  Kan.  561,  16 
Am.  &  Eng.  R.  Cas.  229;  St.  Louis, 
etc.,  R.  Co.  V.  Piper,  13  Kan.  505,  8 
Am.   Ry.    Rep.    204. 

Ky. — Louisville,  etc.,  R.  Co.  v.  S. 
D.  Chestnut  &  Bro.,  24  Ky.  L.  Rep. 
1846,  73  S.  W.  351;  Louisville,  etc., 
R.  Co.  V.  Tarter  (Ky.),  39  S.  W.  698. 

La. — Oakey  v.  Gordon,  7  La.  Ann. 
235. 

Mass. — Burroughs  v.  Norwich,  etc., 
R.  Co.,  100  Mass.  36,  1  Am.  Rep.  78 ; 
Pemberton  Co.  v.  New  York  Cent.  R. 
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loss  or  damage,  except  on  its  own  route,  limits  the  liability  of  each 


Co.,  104  Mass.  144;  Pendergast  v. 
Adams  Express  Co.,  101  Maas.  120; 
Sullivan  v.  Thompson,  99  Mass.  259. 
But  see  Black  v.  Fitchburg  R.  Co., 
139  M^ass.  308,  21  Am.  &  Eng.  R. 
Cas.  1. 

Mich. — ^Hope  v.  Delaware,  etc., 
Canal  Co.  (Mich.),  69  N.  W.  487; 
Smith  V.  American  Express  Co.,  66 
N.  W.  479;  Black  v.  Ashley,  80  Mich. 
90,  43  Am.  &  Eng.  R.  Gas.  428. 

Minn. — Ortt  v.  Minneapolis,  etc., 
R.  Co.,  36  Minn.  395. 

Miss. — ^Mobile,  etc.,  R.  Co.  v.  Fran- 
cis  (Miss.),  9  So.  508. 

Mo. — ^McOanu  v.  Eddy,  133  Mo. 
59;  Nines  v.  St.  Louis,  etc.,  R.  Oo., 
107  Mo.  475;  Winter  v.  Southern 
Kan.  R.  Co.,  56  Mo.  App.  282;  Hill 
V.  Missouri  Pac.  R.  Co.,  46  Mb.  App. 
517. 

Neh. — Fremont,  etc.,  R.  Co.  v.  New 
York,  etc.,  R.  Co.  (Neb.),  92  N.  W. 
131;  New  York,  etc.,  R.  Co.  v.  Fre- 
mont, etc.,  R.  Co.,  Id. 

S.  C. — Weinberg  v.  Albemarle,  etc., 
R.  Co.,  91  N.  C.  31,  18  Am.  &  Eng. 
R.  Cas.  597;  Phifer  v.  Carolina  Cent. 
R.  Co.,  89  N.  C.  311,  45  Am.  Rep.  687. 

Ohio. — Stevens  v.  Lake  Shore,  etc., 
R.  Co.,  11  O.  C.  D.  168,  30  Ohio  C.  C. 
R.  41;  Cincinnati,  etc.,  R.  Co.  v. 
Pontius,  19  Ohio  St.  231,  2  Am.  Rep. 
391. 

Or.— TafFe  v.  Oregon  R.  Co.  (Or.), 
67  Pac.  1015;  Taffe  v.  Oregon  R.  & 
Nav.  Co.   (Or.),  68  Pac.  732. 

Pa. — Keller  v.  Baltimore,  etc.,  R. 
Co.,  174  Pa.  St.  62,  38  W.  N.  C.  (Pa.) 
152;  American  Express  Co.  v.  Titus- 
vdlle  Second  Nat.  Bank,  69  Pa.  St. 
394,  8  Am.  Rep.  26;  Camden,  etc., 
R.   Co.   v.   Forsyth,   61   Pa.   St.   81; 


Pennsylvania  Cent.  R.  Oo.  v.  Schwar- 
zenburger,  45  Pa.  St.  208,  84  Am. 
Dec.    490. 

8.  C. — Dunbar  v.  Charleston,  etc., 
R.  Co.  (S.  C),  40  S.  E.  884;  Hill  v. 
Georgia,  etc.,  R.  Co.,  43  S.  C.  461; 
Dunbar  v.  Port  Royal,  etc.,  R.  Co., 
36  S.  C.  110,  31  Am.  St.  Rep.  860. 

Tenn.   —   Merchants'  Despatch 

Transp.  Co.  v.  Block,  86  Tenn.  393,  6 
Am.  St.  Rep.  857;  East  Tennessee, 
etc.,  R.  (3o.  V.  Brumley,  5  Lea 
(Tenn.),  401,  6  Am.  &  Eng.  R.  Cas. 
356. 

Tex. — McCarn  v.  International, 
etc.,  R.  Co.,  84  Tex.  352,  31  Am.  ft. 
Rep.  51,  55  Am.  &  Eng.  R.  Cas.  406, 
regardless  of  whether  the  shipment 
is  wholly  within  the  State  or  is  inter- 
state; Gulf,  etc.,  R.  Co.  V.  Harris 
(Tex.  Civ.  App.),  73  S.  W.  71,  but 
the  carrier  is  liable  for  the  negli- 
gence of  its  agent  in  billing  the 
freight  to  a  different  place  on  the 
line  of  the  connecting  carrier  from 
that  called  for  in  the  contract;  Ft. 
Worth,  etc.,  R.  Co.  v.  Wright  (Tex. 
Civ,  App.),  58  S.  W.  846;  Galves- 
ton, etc.,  R.  Co.  V.  Short  (Tex.  Civ. 
App.),  35  S.  W.  143,  but  the  carrier 
is  not  liable  for  any  injury  occurring 
on  a  connecting  line,  although  it  may 
not  have  been  chosen  the  through 
route  the  shipper  preferred;  Gulf, 
etc.,  R.  Co.  V.  Thompson  (Tex.  Civ. 
App.),  31  S.  W.  186;  New  York,  etc.. 
Steamship  Co.  v.  Wright  (Tex.  Civ. 
App.),  26  S.  W.  106;  San  Antonio, 
etc.,  R.  Co.  V.  Mayfield  (Tex.  App.), 
15  S.  W.  503;  Texas,  etc.,  R.  Co.  v. 
Hawkins  (Tex.  Civ.  App.),  30  S.  W. 
113:  Rogers  v.  Missouri,  etc.,  R.  Co. 
(Tex.    Civ.    App.),    38    S.    W.    1034; 
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carrier.^  A  clause  in  a  contract  of  a  common  carrier  limiting  its 
liability  for  goods  shipped  to  a  point  beyond  its  own  line  is,  in 
effect,  a  stipulation  to  carry  the  property  only  to  the  terminus  of 
its  own  line,  and  need  not  be  supported  by  any  other  consideration 


Gulf,  etc.,  R.  Co.  T.  EdlofF  (Tex.  Oiv. 
App.),  34  S.  W.  410;  Gulf,  etc.,  R. 
Co.  V.  Malone  (Tex.  Civ.  App),  35  S. 
W.  1077;  Gulf,  etc.,  R.  Co.  v.  Tennant 
(Tex.  Civ.  App.),  22  S  W.  761;  Gulf, 
etc,  R.  Co.  V.  Gatewood,  79  Tex.  89; 
Texas,  etc.,  R.  Co.  v.  Adams,  78  Tex. 
373 ;  B  unter  v.  Southern  Pac.  R.  Co., 
76  Tex.  195 ;  Fort  Worth,  etc.,  R.  Co. 
V.  Williama,  77  Tex.  121;  Interna- 
tional, etc.,  R.  Co.  V.  Campbell,  1 
Tex.  Oiv.  App.  509;  International, 
etc.,  R  Oo.  V.  Thornton,  3  Tex.  Civ. 
App.  1*7;  Gulf,  etc.,  R.  Oo.  v.  Cross- 
man,  11  Tex.  Oiv.  App.  633;  Inter- 
natioiial,  eitc.,  R.  Co.  v.  Mahula,  1 
Tex.  Civ.  App.  183;  Gulf,  etc.,  R. 
Co.  '/.  Wdlbanks,  7  Tex.  Oiv.  App. 
489.  Compare  Texas,  etc.,  R.  Co.  v. 
Scrivener,  3  Tex.  App.  Oiv.  Cas.  § 
32ji;  Gulf,  etc.,  R.  Co.  V.  Golding,  3 
Tex.  App.  Civ.  Cas.  §   33. 

When  the  connecting  lines  are 
really  partners  such  contracts  are  not 
valid.  Gulf,  etc.,  R.  Co.  v.  Wilson, 
7  Tex.  Civ.  App.  138.  Nor  where  the 
initial  line  leases  the  subsequent 
line.  International,  etc.,  R.  Co.  v. 
Anderson,  3  Tex.  Civ.  App.  8.  But 
such  a  contract  is  valid,  where  the 
connecting  carrier  was  not  sued  aa  a. 
partner,  even  though  the  agent  act- 
for  it  in  making  the  contract  was 
also  agent  on  the  other  connecting 
line.  Askew  v.  Gulf,  etc.,  R.  Oo. 
(Tex.  Oiv.  App.),  73  S.  W.  486. 

Vt. — Farmers',  etc.,  Bank  v.  Cham- 
plain  Transp.  Co.,  23  Vt.  186,  56  Am. 
Dec.  6S. 


Wis. — Tolman  v.  Abbot,  78  Wis. 
193;  Detroit,  etc.,  R.  Co.  v.  Farmers', 
etc.  Bank,  20  Wis  132;  Martin  v. 
American  Express  Co.,  19  Wis.  336. 

Eng. — ^Aldridge  v.  Great  Western 
R.  Co.,  15  C.  B.  N.  S.  582,  109  E.  C. 
L.  682;  Fowles  v.  Great  Western  R. 
Co.,  7  Exch.  699,  23  L.  J.  Exch.  76; 
Kent  V.  Midland  R.  Co.,  L.  R.  10  Q. 
B.  1;  Garside  v.  Trent,  etc.,  Nav.  Co., 
4  T.  R.  581. 

Can. — ^Neil  v.  American  Express 
Co.,  Rap.  Jud.  Que.  20  C.  S.  253;  La 
Pointe  V.  Grand  Trunk  R.  Co.,  36  U. 
0.  Q.  B.  479;  Canadian  Pac.  R.  Oo. 
V.  Charbonneau,  6  Montreal  L.  R.  Q. 
B.  387;  Brodie  v.  Northern  R.  Co., 
6  Ont.  Rep.  1«0;  Grand  Trunk  R. 
Co.  v.  McMillan,  16  Can.  Sup.  Ct. 
543,  43  Am.  &  Eng.  R.  Cas.  468,  15 
Ont.  App.  14;  Beaumont  v.  Canadian 
Pac.  R.  Co.,  5  Montreal  L.  R.  Super. 
Ct.  355.  Contra. — See  Chicago,  etc., 
R.  Co.  V.  Western  Hay  &  Grain  Co., 
(Neb.),  90  N.  W.  205. 

25.  Schiff  V.  New  York  Cent.,  etc., 
R.  Co.,  16  Hun  (N.  Y.),  378,  52  How. 
Pr.  (N.  Y.)  91,  afi'd  81  N.  Y.  638; 
Ricketts  v.  Baltimore,  etc.,  R.  Co., 
59  N.  Y.  637,  affg.  61  Barb.  (N.  Y.) 
18,  4  Laos.  (N.  Y.)  466,  notwith- 
standing previous  conversation  with 
defendant's  agent;  Weinberg  v.  Al- 
ibemarle,  etc.,  R.  Oo.,  91  N.  0.  31,  18 
Am.  &  Eng.  R.  Cas.  597.  Compare 
International,  etc.,  R.  Co.  v.  Ander- 
son, 3  Tex.  Civ.  App.   8. 
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tlian  the  contract  of  shipment.^  If  any  other  consideration  were 
necessary,  outside  of  the  contract  itself,  the  increased  facilities 
and  reduced  rate  of  transportation  would  afford  a  sufficient  con- 
sideration." A  limitation  of  the  liability  of  a  carrier  for  goods 
shipped  to  a  point  beyond  its  own  line,  appearing  only  in  the 
receipt  or  bill  of  lading  given  to  the  shipper,  however  clearly 
expressed,  is  not  conclusively  binding  upon  him  by  his  mere 
acceptance  without  objection,  unless  he  had  a  full  understanding 
of  the  limitation  at  the  time  and  intentionally  assented  to  it.^^ 
But  if  the  shipper  accepts  and  acts  upon  a  bill  of  lading  contain- 
ing such  a  limitation,  it  will  be  conclusively  presumed,  in  the 
absence  of  fraud  or  mistake,  that  he  knew  of  its  terms,  and  he 
will  not  be  permitted  to  plead  his  actual  ignorance  of  its  con- 
tents ;  ^'  or  if  it  appears  that  he  had  previously  shipped  like  art- 
icles under  similar  bills  of  lading.'"  The  liability  of  an  initial 
carrier  will  not  be  limited  by  a  custom  of  issuing  bills  of  lading 
in  exchange  for  the  freight  receipt,  where  the  shipper  is  not 
shown  to  have  had  any  knowledge  of  such  custom  and  did  not  in 
fact  obtain  such  bill  of  lading.'"-  A  carrier  which  contracts  for 
through  delivery,  either  expressly  or  impliedly,  as  where  the  ac- 
ceptance of  the  goods  marked  to  a  point  beyond  its  line  and  the 
receipt  of  freight  charges  for  the  entire  distance  is  held  to  imply 
a  contract  for  through  shipment,  although  it  may  limit  its  com- 

26.  Hanoe  v.  Wabash  Western  R.  29.  Chicago,  etc.,  R.  Co.  v.  Mont- 
Oo.,   56  Mo.  App.  476.  fort,    60    111.    175,    12    Am.    Ey.    Rep. 

27.  Phifer  v.  Carolina  Cent.  R.  Co.,  333;  Fortier  v.  Pennsylvania  Co.,  18 
89  N.  C.  319,  45  Am.  Rep.  687;  111.  App.  360;  Mulligan  v.  Illinois 
Western  R.  Co.  v.  Harwell,  97  Ala.  Cent.  R.  Co.,  36  Iowa,  181,  14  Am. 
341.  Ry.   Rep.   514,   3   Am.   Ry.   Rep.   333; 

28.  Wabash  R.  Co.  v.  Harris,  55  Patterson  v.  Kansas  City,  etc.,  R.  Co., 
111.  App.  159;  Louisville,  etc.,  R.  Co.  56  Mo.  App.  657.  Compare  Illinois 
V.  Meyer,  78  Ala.  597,  37  Am.  &  Eng.  Cent.  R.  Co.  v.  Carter,  165  111.  570. 
E.  Gas.  44;  Wild  v.  Merchants'  Des-  30.  East  Tennessee,  etc.,  R.  Co.  v. 
patch  Transp.  Co.,  47  Iowa,  347.  In  Brumley,  5  Lea.  (Tenn.)  401,  6  Am. 
the  lasit  two  cases  cited  the  bill  of  &  Eng.  R.  Cas.  356. 

lading  was  delivered  after  shipment  31.  Little   v.    Fargo,   43    Hun    (N. 

of  the  goods.  Y.),  233. 
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mon-law  liability  as  an  insurer  of  the  goods,  cannot  exempt  itself 
from  liability  for  loss  or  injnry  caused  by  its  negligence  or  the 
negligence  of  a  connecting  carrier.^" 

§  20.  When  connecting  carriers  entitled  to  benefit  of  limitations. 
A  contract  made  by  one  carrier  for  the  transportation  of 
goods  over  its  own  and  connecting  lines  for  an  agreed  price,  by 
authority,  express  or  implied,  of  all  the  carriers,  or  adopted  and 
acted  upon  by  the  other  carriers,  in  the  absence  of  any  authority 
in  advance,  or  any  usage  from  which  an  authority  might  be 
inferred,  inures  to  the  benefit  of  all  thus  ratifying  it  and  per- 
forming service  under  it.  In  such  cases  the  contract  has  respect 
to,  and  provides  for,  the  services  of  the  carriers  upon  the  con- 
necting routes,  and  they  are  entitled  to  the  benefit  of  any  and  all 
stipulations  limiting  the  liability  of  the  carrier,  in  the  absence  of 
an  express  provision  to  the  contrary.  This  rule  is  maintained  by 
the  weight  of  authority.^'    In  such  cases  there  is  held  to  be  suffi- 

32.  Condict  v.  Grand  Trunk  R.  Co.,  Man  v.  Cincinnati,  etc.,  R.  Co.,  3  Dis- 
54  N.  Y.    500;    Redmon  v.   Chicago,  ney    (Ohio),  248;   Texas,  etc.,  R.  Co. 
etc.,  R.  Co.,  90  Mo.  App.  68;   Jones  v.  Logan,  3  Tex.  Civ.  Gas.  §  186. 
V.  St.  Louis,  etc.,  R.  Co.,  89  Mo.  App.  33.  N.   Y.— VVhitworth   v.   Erie   R. 
653;  Western  Sash  &  Door  Co.  v.  Chi-  Co.,  87  N.  Y.  413,  6  Am.  &  Eng.  R. 
cago,   etc.,   R.   Co,    177   Mo.    641,   76  Cas.    349;    Maghee   v.   Camden,    etc., 
S.  W.  998;  Marshall  &  Michel  Grain  Transp.  Co.,  45  N.  Y.  514,  6  Am.  Rep. 
Co.  V.  Kansas  City,  etc.,  R.  Cto.,  176  124;   Babcock  v.  Lake  Shore,  etc.,  R. 
Mo.  480,  75  S.  W.  638,  or  for  a  con-  Co.,  49  N.  Y.  419,  43  How.  Pr.    (N. 
version    of   the   property   by    a   eon-  Y.)     317;     Lamb    v.     Camden,     etc., 
necting  carrier  p  Halliday  v.  St.  Louis,  Transp.  Co.,  46  N.  Y.  273,  7  Am.  Rep. 
etc.,  R.  Co.,  74  Mo.  159,  41  Am.  Rep.  327;   Schdff  v.  New  York  Cent.,  etc., 
311;   Cincinnati,  etc.,  R.  Co.  v.  Pon-  R.    Co.,    52   How.    Pr.    (N.   Y.)    91; 
tius,   19    Ohio   St.   221,   3   Am.   Rep.  Ricketts  v.  Baltimore,  etc.,  R.  Co.  59 
391;    Gulf,    etc.,   R.   Co.   v.  Leather-  N.  Y.  637,  affg.  4  Lans.   (N".  Y.)   446. 
wood    (Tex.    Civ.    App.),    69    S.    W.  In  a  through  contract  for  the  trans- 
119;   Galveston,  etc.,  R.  Co.  v.  Alii-  portation   of   goods   made  by   a  oar- 
son,  59  Tex.  193,  13  Am.  &  Eng.  R.  rier,  a  clause  exempting  it  from  lia- 
Oas.  38;  Grand  Trunk  R.  Co.  v.  Mc-  bility  "for  loss  or  damage  by  fire,  or 
Millan,  16  Can.  Sup.  Ct.  543,  43  Am.  other    casualty    while    in    depots    or 
St,   Eng.   R.   Cas.   468.     See  also  Fat  places  of  trans-shipment,"   inures  to 
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cient  privity  of  contract  between  tlie  shipper  and  the  subsequent 
lines  to  entitle  the  latter  to  the  benefit  of  the  original  contract, 
whether  the  initial  carrier  be  regarded  as  the  agent  of  the  subse- 
quent lines  in  making  the  contract  for  transportation,  or  the  sub- 
sequent lines  be  considered  as  the  agents  of  the  initial  carrier  for 
completing  the  transportation.^  On  the  other  hand,  where  a  com- 
mon carrier  contracts  to  transport  freight  over  its  route  and 
deliver  it  to  a  connecting  carrier  to  be  forwarded  to  its  destina- 
tion, under  a  special  contract  limiting  its  common-law  liability, 
it  has  no  authority  to  emter  into  a  special  contract  on  behalf  of 
the  owner  with  the  next  carrier  limiting  or  restricting  its  liabil- 
ity, and  the  fact  that  the  initial  carrier's  contract  fixes  the  price 
for  the  entire  carriage  does  not  entitle  the  connecting  carrier  to- 
the  benefit  of  exemptions  from  liability  contained  in  the  con- 
tract.^*    It  is  held  in  some  jurisdictions  that  where  the  contract 


the  benefit  of  a  connecting  carrier,  al" 
though  the  contract  expressly  ex- 
empted connecting  carriers  in  certain 
other  respects.  Manhattan  Oil  Go.  v. 
Camden,  etc.,  Transp.  Co.,  54  N.  Y. 
197,  6  Am.  Ry.  Rep.  1S9;  Deming  v. 
Norfolk,  etc.,  R.  Co.,  21  Fed.  25,  15 
Am.  &  Eng.  R.  Cas.  232. 

V.  S. — Fairbank  v.  Cincinnati,  etc., 
R.  Co.,  66  Fed.  471;  Evansyille,  etc., 
R.  Co.  V.  Androscoggin  Mills,  23 
Wall.  (U.  S.)  594,  11  Am.  Ry.  Rep. 
113;  Woodward  v.  Illinois  Cent.  R. 
Co.,  1  Biss.   (U.  S.)   447. 

Ala. — Western  R.  Co.  v.  Harwell, 
97  Ala.  341,  45  Am.  &  Eng.  R.  Cas. 
358 ;  Jones  T.  Cincinnati,  etc.,  R.  Co., 
89  Ala.  376. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Weakly,  50  Ark.  897;  St.  Louis,  eite., 
R.  Co.  V.  Lesser,  46  Ark.  235;  Taylor 
V.  Little  Rock,  etc.,  R.  Co.,  39  Ark. 
148. 

Gotm. — ^Mears  t.  New  York,  etc.,  R. 


Co.  (Conn.),  52  Atl.  610,  56  L.  R.  A. 
884. 

Ga. — Southern  Express  Co.  v.  Pal- 
mer, 48  6a.  85. 

Earn. — Kiff  ■«.  Atchison,  etc.,  R. 
Co.,  32  Kan.  363,  18  Am.  &  Eng.  R. 
Cas,  618. 

Mo. — Holliday  v.  St.  Louis,  etc.,  R. 
Co.,  74  Mo.  159,  41  Am.  Rep.  311. 

Pa. — Fairchild  v.  Philadelphia, 
etc.,  R.  Co.,  148  Pa.  St.  527.  But  see 
Camden,  etc.,  R.  Co.  v.  Forsyth,  61 
Pa.  St.  81. 

Tex. — International,  etc.,  R.  Co.  v. 
Mahula,   1  Tex.  Civ.  App.  183. 

Eng. — ^Hall  v.  Northeastern  R.  Co., 
L.  R.   10  Q.  B.  437. 

34.  See  oases  cited  last  note. 

35.  Babcock  v.  Lake  Shore,  etc.,  R. 
Co.,  49  N.  Y.  491,  43  How.  Pr.  (N. 
Y.)  317;  Aetna  Insurance  Oo.  v. 
Wheeler,  49  N.  Y.  fil6;  Merchants' 
Despatch  Transp.  Co.  v.  Bolles,  80 IIU 
473. 
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specially  provides  that  the  stipulations  of  the  contract  by  which 
the  liability  of  the  carrier  is  limited  shall  extend  to  and  inure  to 
the  benefit  of  the  connecting  carriers,  or  ihe  original  contract 
contemplated  the  employment  of  connecting  carriers  or  they  have 
been  designated  in  the  contract,  the  connecting  carriers  are  en- 
titled to  all  limitations  in  the  original  contract.^*  Where  the 
contract  is  silent  on  the  subject  and  does  not  provide  that  it  shall 
inure  to  the  benefit  of  subsequent  carriers,  or  designate  any  sub- 
sequent carriers,  but  designates  only  one  carrier,  and  the  contract 
is  solely  for  the  benefit  of  the  original  parties,  its  provisions 
apply  only  to  the  carrier  with  whom  the  contract  was  made ;  since 
there  is  no  privity  of  contract  between  the  owners  and  the  undesig- 
nated carriers,  and  it  cannot  be  justly  inferred  that  the  contract 
was  intended  for  the  benefit  of  all  who  perform  services  under 
it.'^  Such  special  limitations  of  liability  inure  only  to  the  benefit 
of  such  carriers  as  are  fairly  embraced  within  the  terms  of  the 
contract,^*  and  only  to  the  extent  provided  by  the  terms  of  the 
contract.^'  Where  a  railroad  company,  on  receiving  goods  from 
a  connecting  carrier,  gives  a  receipt  limiting  its  liability,  it  can- 
not be  made  liable,  in  an  action  by  the  owner,  for  loss  within  the 
terms  of  the  exception.*"    But  it  is  not  entitled  to  the  benefit  of 

36.  Evansville,  etc.,  R.  Co.  v.  An-  American  Express  Co.,  19  Wis.  336; 
droscoggin  Mills,  32  Wall  (U.  S.)  Crawford  v.  Great  Western  R.  Co.,  18 
594;    United    States   Express    Co.   v.      U.  C.  C.  P.  510. 

Harris,  51  Ind.  137;   Holiday  v.  St.  38.  Western,   etc.,   R.    Co.   v.   Har- 

Louis,  etc.,  R.  Co.,  74  Mo.  159;  Levy  well,   91   Ala.    340;    Merchants'   Des- 

V.  Southern  Express  Co.,  4  S.  C.  234.  patch  Transp.   Co.  v.   Bolles,   80  111. 

37.  Adams  Express  Co.  v.  Harris,  473. 

ISO  Ind.  73,  16  Am.  St.  Rep.  315,  40  39.  Liverpool,  etc.,  Steam  Co.  v. 
Am.  &  Eng.  E.  Cas.  151;  Bancroft  v.  Phenix  Insurance  Co.,  139  U.  S.  397, 
Merchants'  Despatch  Transp.  Co.,  47  37  Am.  &  Eng.  R.  Cas.  681,  a  steam- 
Iowa,  263,  39  Am.  St.  Rep.  483;  Bur-  ship  company  held  not  entitled  to 
roughs  V.  Grand  Trunk  R.  Co.,  67  benefit  of  provisions  specially  allowed 
Mich.  351,  33  Am.  &  Eng.  R.  Cas.  only  to  railroad  company. 
567;  Camden,  etc.,  R.  Co.  v.  Forsyth,  40.  Hinkley  v.  New  York  Cent.  R. 
61  Pa.  St.  81;  Wallingford  v.  Oo-  €«.,  3  T.  &  C.  (N.  Y.)  281,  aflFd.  60 
lumbia,  etc.,  R.  Co.,  26  S.  C.  258,  30  N.  Y.  644;  Chicago,  etc.,  R.  Co.  v. 
Am.  &  Eng.  R.   Cas.  40;   Martin  v.  Northern  Line  Packet  Co,  70  111.  217. 
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provisions  in  the  bill  of  lading  given  by  tbe  initial  carrier,  if  it 
makes  a  new  contract  upon  taking  tbe  goods  from  tbe  latter,  and 
gives  a  bill  of  lading  stating  tbe  extent  of  its  liability." 

§  21.  What  constitutes  delivery  to  a  connecting  carrier. 

Tbe  duty  of  any  carrier  is  discharged  and  its  liability  termin- 
ates, except  in  jurisdictions  where  the  initial  carrier  is  held  to 
liability  throughout  the  entire  journey,  when  within  a  reasonable 
time  it  has  carried  and  delivered  the  goods  to  and  at  the  freight 
house  of  the  succeeding  carrier,  or  to  the  consignee,  in  good 
order  and  condition,  or  in  the  same  condition  in  which  they  were 
received.*^  What  constitutes  delivery  in  a  given  case  depends 
largely  upon  the  circumstances.  Thus,  delivery  may  be  made  by 
a  transfer  of  the  goods  to  a  car  of  the  subsequent  carrier,  or  by 
delivery  of  the  car  itself  containing  the  goods,  in  good  order,  to 
the  subsequent  carrier.^^  There  must  be  an  actual  transfer  of 
the  possession.  A  deposit  in  its  warehouse  as  a  mere  accessory 
to  the  carriage  and  for  the  purpose  of  further  carriage,  without 
delivery  or  notice  to  the  next  carrier,  is  not  sufficient.^*     There 

41.  Browning  v.  Goodrich  Transp.  they  are  to  be  removed  to  their  final 
Co.,  78  Wis.  391,  23  Am.  St.  Rep.  destination  by  the  owner,  and  the 
414;  Gordon  v.  Great  Western  R.  Co.,  rules  applicable  in  such  a  case  are 
35  U.  C.  C.  P.  488.  those   which   govern   delivery   at   the 

42.  Thyll  V  New  York,  etc.,  R.  place  of  destination.  Fenner  v.  Buf- 
Co.,  93  App.  Div.  (N.  Y.)  513,  87  N.  falo,  etc.,  R.  Co,  44  N.  Y.  505,  i 
Y.  Supp.  345;  84  N.  Y.  Supp.  175;  Am.  Rep.  709;  Conkey  v.  Milwau- 
Peterson  v.  Case,  31  Fed.  885,  18  kee,  etc.,  R.  Co.,  31  Wis.  619,  11  Am. 
Am.  &  Eng.  R.  Gas.  578;   Condon  v.  Rep.  630. 

Marquette,  etc.,  R.  Co.,  55  Mich.  318,  43.  Hewett  v.  Chicago,  etc.,  R.  Co., 

54  Am.  Rep.  367;  Erie  R.  Co.  v.  Lock-  63  Iowa,  611,  18  Am.  &  Eng.  R.  Cas. 

wood,  28   Ohio  St.   358,   14  Am.  Ry.  568;   Newport  News,  etc.,  R.   Co.  v. 

Rep.  143.     See  also  James  S.  Davis  Mendell   (Ky.),  34  S.  W.  1081.     But 

Clothing  Co.  v.  Merchants'  Despatch  see  Patten  v.  Union  Pac.  R.  Co.,  39 

Transp.  Co.,  106  Mo.  App.  487,  71  S.  Fed.      590;       Merchants'      Despatch 

W.  236.  Transp.  Co.  v.  Hately,  14  Can.  Sup. 

A  railroad  is  not  an  intermediate  Ct.  573. 

carrier  where  the  goods  are  shipped  44.  I^due  v.  Griffith,  25  N.  Y.  364, 

by  it  to  a  certain  point  from  which  83   Am.    Dec.    360;    Condon   v.   Mar- 


:774 


THE  LAW  OF  CARRIERS. 


may  be  a  constructive  delivery,  by  express  agreement,  tbe  custom 
or  usage  of  trade,  or  previous  course  of  delivery,  wbicli  will  be 
binding  as  between  the  carriers,  but  such  a  delivery  is  not  binding 
upon  the  owner  of  the  goods.*'  Delivery  cannot  be  considered 
complete  if  something  remains  to  be  done  by  the  first  carrier  be- 
fore the  next  carrier  is  required  to  or  has  a  right  to  take  posses- 
sion of  the  goods."  Termination  of  liability  may  be  fixed  by 
special  contract,"  or  by  statute.** 

§  22.  Notice  to  connecting  arrier  of  arrival  of  goods. 

A  connecting  carrier  is  entitled  to  notice  of  the  arrival  of  goods 
for  the  purpose  of  shipment  over  its  line  before  it  can  be  charged 


quette,  etc.,  R.  Co.,  55  Mich.  218; 
Benniitt  v.  MiBsouri  Pac.  R.  Co.,  46 
Mo.  App.  656.  Compare  Pratt  v. 
Grand  Trunk  R.  Co.,  95  U.  S.  43. 

But  deposit  in  a  common  ware- 
house, with  notice  of  its  arrival  and 
destination,  is  sufficient  delivery. 
Aetna  Ins.  Co.  v.  Wheeler,  49  N.  Y. 
615,  3  Am.  Ry.  R«p.  390. 

45.  McDonald  v.  Western  R.  Corp., 
34  N".  Y.  497;  Michigan  Cent.  R.  Co. 
V.  Mineral  Springs  Mfg.  Co.,  16  Wall. 
(U.  S.)  318;  Packard  v.  Taylor,  35 
Ark.  402;  Reynolds  v.  Boston,  etc.,  R. 
Co.,  131  Mass.  391;  Irish  v.  Milwau- 
kee, etc.,  R.  Co.,  19  Minn.  375;  Erie 
R.  Co.  v.  Lockwood,  38  Ohio  St.  358; 
Louisville,  etc.,  R.  Co.  v.  Campbell,  7 
Heisk.  (Tenn.)  353;  Conkey  v.  Mil- 
waukee, etc.,  R.  Co.,  31  Wis.  619. 
But  see  Van  Santvoord  v.  St.  John, 
6  Hill  (N.  Y.),  157;  Converse  v. 
Norwich,  ^c,  Transp.  Co.,  33  Conn. 
166.  See  also  Dresbach  v.  California 
Pac.  R.  Co.,  57  Oal.  463;  Thomas  v. 
Boston,  etc.,  R.  Corp.,  10  Met. 
(Mass.)  478;  Gulf,  etc.,  R.  Co.  v.  In- 
surance   Co.    of    N.    A.     (Tex.    Civ. 


App.)  38  S.  W.  237;  Smith  v.  Mis- 
souri, etc.,  R.  Co.,  58  Mo.  App.  SO; 
Hermann  v.  Goodrich,  31  Wis.  536; 
Garside  v.  Trent,  etc.,  Nav.  Co.,  4  T. 
R.  581. 

46.  Livingston  v.  New  York  Cent., 
etc.,  R.  Co.,  76  N.  Y.  631;  Judson  v. 
Western  R.  Corp.,  4  Allen  (Mass.) 
520,  where  bill  of  expenses  was  not 
delivered;  Alabama  G.  S.  R.  Co.  v. 
Mt.  Vernon  Co.,  84  Ala.  173;  Mt. 
Vernon  Co.  v.  Alabama  G.  S.  R.  Co., 
92  Ala.  296,  no  shipping  directions 
g'iven;  Palmer  v.  Chicago,  etc.,  R. 
Co.,  56  Conn.  137,  freight  charges  no* 
paid;  Deming  v.  Norfolk,  etc.,  R.  Co., 
17  Phila.  (Pa.)  540,  goods  stored  by 
request  of  succeeding  carrier;  Mis- 
souri Pac.  R.  Co.  V.  Young,  25  Neb. 
651,  delivery  to  drayman  to  be  sent 
to  next  carrier  Kentucky,  etc.,  Ins. 
Co.  V.  Western,  etc.,  R.  Co.,  8  Baxt. 
(Tenn.)  368,  freight  not  examined 
and  checked. 

47.  McCann  v.  Baltimore,  etc.,  R. 
Co.,  20  Md.  202. 

48.  Sutton  V.  Chicago,  etc.,  R.  Co., 
(S.    D.)     84    N.    W.    396    Miller    v, 
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witli  liability.  Unloading  the  goods  and  storing  them  in  a  ware- 
house, without  delivery  or  notice,  or  any  attempt  to  deliver  to  the 
connecting  carrier,  will  not  relieve  the  prior  carrier  of  liability.*^ 
But  actual  notice  is  not  always  essential.  Notice  may  be  given, 
in  accordance  with  a  custom  between  the  carriers,  by  deposit  of 
a  written  notice  in  a  letter  box  at  its  freight  office  appropriated 
to  the  use  of  the  particular  carrier  whose  agents  are  accustomed 
to  get  such  notices  from  the  box,  and  this  will  be  regarded  as  suffi- 
cient notice.^"  The  liability  of  the  carrier  continues  until  the 
delivery  to  the  connecting  line,  or  such  notification  as  amounts  to 
a  tender  of  delivery.  If  the  goods  are  stored  by  an  intermediate 
carrier  at  the  end  of  its  route,  without  notice  to  the  connecting 
carrier,  in  case  of  their  destruction  or  injury,  the  carrier  in  whose 
possession  the  goods  still  remain  is  liable  as  a  carrier  to  the  owner 
or  consignee.^'' 


Soutli  Carolina  R.  Co.,  33  S.  C.  359, 
45  Am.  &  Eng.  R.  Gas.  332. 

49.  McDonald  v.  Western  R.  Corp., 
34  N.  Y.  497;  Louisville,  etc.,  R.  Co. 
V.  Bourne,  (Ky.)  39  S.  W.  975;  Irish 
V.  Milwaukee,  etc.,  R.  Co.,  19  Minn. 
376.  See  Hempstead  v.  New  York 
Cent.  R.  Co.,  38  Barb.  (N.  Y.)  485, 
as  to  presumption  in  favor  of  notice 
having  been  given. 

50.  Mills  V.  Michigan  Cent.  R.  Co., 
45  N.  Y.  633,  6  Am.  Rep.  153;  Shel- 
ton  V.  Merchants  Dispatch  Transp. 
Co.,  59  N.  Y.  358;  Bennitt  v.  Mis- 
souri Pac.  R.  Co.,  46  Mo.  App.  656. 

51.  N.  Y. — Thyll  v.  New  York,  etc., 
R  Co.,  93  -App.  Div.  (N.  Y.)  513, 
87  N.  Y.  Supp  345;  Mills  v.  Michi- 
gan Cent.  R.  Co.,  45  N.  Y.  633;  Fen- 
ner  v.  Buflfalo,  etc.,  R.  Co.,  44  N.  Y. 
505;  McDonald  v  Western  R.  Oopp., 
34  N.  Y.  497  Ladue  v.  Griffith;,  35 
K.  Y.   364:   Goold  v.  Cbapin,  30  N. 


Y.  266;  Miller  v.  Steam  Nav.  Co.,  10 
N.  Y.  431. 

U.  8. — Peterson  v.  Case,  21  Fed. 
885;  Michigan  Cent.  R.  Co.  v.  Min- 
eral Springs  Mfg.  Co.,  16  Wall.  (U. 
S.)  318;  Ayres  v.  Wesrtern  R.  Corp., 
14  Blatchf.   (U.  S.)   9. 

Ark. — Packard  v.  Taylor,  35  Ark. 
403. 

/Z«.— Illinois  Cent.  R.  Co.  v.  Mitch- 
ell, 68  111.  417;  Brown  v.  Louisville, 
etc.,  R.  Co.,  36  m.  App.  140,  but  a 
special  stipulation  as  to  liability  dur- 
ing trans-shipment  will  release  the 
carrier. 

Iowa. — Bancroft  v.  Merchants  Desr 
patch  Transp.  Co.,  47  Iowa  363. 

Kan.- — North  Missouri  R.  Oo.  v. 
Akers,  4  Kan.  453. 

Mich. — Condon  v.  Marquette,  etc., 
R.  Co.,  55  Mich.  218;  Moore  v.  Mich- 
igan Cent.  R.  Co.,  3  Mich.  33,  con- 
tract to  deliver  goods  "on  board"  re- 
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§  23.  Presumptions  and  burden  of  proof. 

The  law  presumes  that  a  fact,  continuous  in  its  character,  still 
continues  to  exist.  This  principle  is  applied  to  the  condition  of 
goods  delivered  to  be  transported  over  several  railroads.  The 
goods  delivered  in  good  order  in  such  case,  it  is  presumed  con- 
tinued so  until  they  came  to  the  possession  of  the  carrier  which 


quires  delivery  on  board  some  suit- 
able vessel.  But  see  Micbigan  Cent. 
R.  Co.  V.  Lantz,  32  Micb.  502;  Michi- 
gan Cent.  R.  Co.  v.  Hall,  6  Mich.  243. 

Minn. — Southard  v.  Minneapolis, 
etc.,  R.  Co.,  60  Minn.  382;  Irish  v. 
Milwaukee,  etc.,  R.  Co.,  19  Minn.  376; 
Lawrence  v.  Winona,  etc.,  R.  Co.,  15 
Minn.  390. 

Mo. — Larimore  v.  Chicago,  etc.,  R. 
Co.,  65  Mo.  App.  167;  Bennitt  v. 
Missouri  Pac.  R.  Co.,  46  Mo.  App. 
656. 

Mass. — Gass  v.  New  York,  etc.,  R. 
Co.,  99  Mass.  220,  entire  consign- 
ment must  be  delivered;  Darling  v. 
Boston,  etc.,  R.  Corp.,  11  Allen 
(Mass.)   295. 

Miss. — Merchants  Wharfboat  As- 
soc. V.  Wood,  64  Miss.  661. 

Pa. — Vanatta  v.  Central  R.  Co., 
154  Pa.  St.  262,  whole  shipment  must 
be  delivered. 

OAio.— Erie  R.  Co.  v.  Lockwood,  28 
Ohio  St.  358. 

Texas. — Gulf,  etc.,  R.  Go.  v.  Edins, 
7  Tex.  Civ.  App  116,  delivery  of 
stock  to  stock  yard. 

Vt. — Brintnall  v.  Saratoga,  etc.,  R. 
Co.,  33  Vt.  666. 

Wis. — Hermann  v.  Groodrieh,  21 
Wis.  536;  Conkey  v.  Milwaukee,  etc., 
R.  Co.,  31  Wis.  819;  Hooper  v.  Chi- 
cago, etc.,  R.  Co.,  37  Wis.  81.  But 
eee  Wood  v.  Milwaukee,  etc.,  R.  Co., 


27   Wis.   541;    Wood  v.   Crocker,    IS 
Wis.  pS. 

Can. — Mason  v.  Grand  Trunk  R. 
Co.,  37  U.  C.  Q.  B.  163. 

Notice  where  acceptance  is  refused. 
— An  intermediate  carrier  is  bound 
only  to  use  reasonable  diligence  to 
secure  further  transportation  of 
goods  by  tendering  them  to  the  con- 
necting line,  and,  if  acceptance  be 
refused,  then  to  notify  the  consignor 
or  consignee  without  unreasonable 
delay,  and  store  or  otherwise  care  for 
the  goods  while  awaiting  instruc- 
tions. Having  done  this,  its  liability 
as  a  carrier  will  cease,  and  liability 
as  a  warehouseman  be  substituted. 
Buston  V.  Pennsylvania  R.  Co.,  119 
Fed.  808,  116  Fed.  335;  Fisher  v. 
Boston  &  M.  E.  Co.,  99  Me.  338,  53 
Atl.   533. 

Notice  where  transportation  is  in- 
terrupted.— Where  the  prior  carrier  is 
notified  by  a  connecting  line  that  it 
is  unable  to  receive  the  goods,  on  ac- 
count of  a,  block  in  freight,  the  for- 
mer will  be  liable  for  damage 
caused  by  the  delay,  unless  it  notifies 
the  shipper  so  that  he  may  protect 
himself.  Johnson  v.  New  York  Cent. 
R.  Co.,  39  How.  Pr.  (N.  Y.)  127; 
Beming  v.  Norfolk,  etc.,  R.  Co.,  21 
Fed.  25;  Peterson  v.  Case,  21  Fed. 
885;  Louisville,  etc.,  R.  Co.  v.  Odil, 
96  Tenn.  61. 
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delivers  them  at  the  place  of  destination  in  a  damaged  condition. 
Where  property  is  delivered  to  one  carrier  to  be  transported  by  it 
and  other  carriers,  over  their  respective  roads,  to  its  place  of  des- 
tination, in  the  event  of  a  loss  or  injury  while  the  goods  are  en 
route,  the  burden  of  proof  is  on  the  shipper  or  owner  in  an  action 
against  the  company  delivering  the  property  or  any  intermediate 
carrier  to  recover  damages  for  negligence,  to  show  that  he  deliv- 
ered the  property  to  the  first  carrier  in  good  order,  and  its  receipt 
by  such  subsequent  carrier.  When  such  receipt  by  any  subsequent 
carrier  is  shown,  it  is  presumed  that  the  goods  were  then  in  the 
same  order  as  when  received  by  the  initial  carrier.  It  is  true  that 
the  owner  or  shipper  must  give  evidence  sufficient  to  show  that 
the  goods  were  in  good  condition  when  they  came  to  the  posses- 
sion of  the  defendant,  as  a  part  of  the  evidence  that  they  have 
been  injured  while  in  his  custody ;  but  this  may  be  shown  by  proof 
of  facts  and  circumstances  from  which  the  presumption  of  fact 
arises  that  the  goods  were  in  proper  condition  when  the  carrier 
received  them.  The  burden  is  then  cast  upon  the  company  de- 
livering the  goods  thus  injured,  or  the  initial  carrier  or  any  inter- 
mediate carrier  who  may  have  been  made  a  defendant,  of  proving 
that  they  were  not  injured  while  in  its  possession  and  were  de- 
livered in  good  order  to  the  next  carrier,  or  that  the  goods  were 
damaged  before  being  delivered  to  it  and  came  into  its  possession 
thus  injured.^^  A  question  for  the  jury  is  raised  in  an  action  by 
a  shipper  to  recover  for  injury  to  grain  while  in  transit  on  account 

52.  ]f.     Y. — Smith    v.    New    York  Fla. — Savannah,    etc.,     E.     Go.    v. 

Cent.  E.   Co.,  43  Barb.   (N.  Y.)    225,  Harris,  26  Fla.  152. 
affd.  41  N.  Y.  620.  Oa. — Forrester  v.  Georgia  R.,  etc., 

U.  8. — Dixon  v  Columbus,  etc.,  R.  Co.,  92  Ga.  699;   Central  R.  etc.,  Co. 

Co.,  4  BisB.   (U.  S.)   137.  V.  Bayer,  91  Ga.  115;  Georgia  E.  Co. 

Ate.— Louisville,     etc.,    R.    Co.    v.  v.  Gann,  68  Ga.  350;   Central  R.  Co. 

Jones,     100     Ala.     263;     Cooper     v.  v.  Eogers,  66  Ga.  351. 
Georgia   Pac.   R.    Co.,    92   Ala.    329;  III. — Lake    Erie,    etc.,    R.     Co.    v. 

Montgomery,  etc.,  E.   Co.  v.   Culver,  Oakes,  11  111.  App.  489. 
75  Ala.  587;   G«>rgia  Pac.  R.  Go.  v.  lovxi. — Beard   v.   Illinois   Cent.   E. 

Hughart,  90  Ala  36.  Co.,  79  Iowa,  518. 
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of  unsuitable  cars,  by  evidence  of  a  rule  and  universal  habit  of 
the  carrier  to  send  out  only  safe  cars,  vrhich  is  not  met  by  evidence 
that  when  the  grain  reached  its  destination  it  was  seriously  dam- 
aged by  water. ^^ 

§  24.  Connecting  lines  as  partners. 

Two  or  more  corporations,  each  carrying  over  a  portion  of  a  con- 
tinuous route,  may  enter  into  joint  contracts  for  transportation, 
or  form  a  partnership  or  association  for  the  purpose  of  through 
freight  and  passenger  traffic,^  although  they  have  no  power  to  form 
pools  or  associations  for  the  purpose  of  suppressing  competition.^ 


Minn. — ^Leo  v.  St.  Paul,  etc.,  R.  Oo., 
30  Minn.  438;  Shriver  v.  Sioux  City, 
etc.,  R.  Co.,  34  Minn.  506. 

Miss. — ^Faison  v.  Alabama,  etc.,  R. 
Co.,  69  Miss.  569;  Mobile,  etc.,  R. 
Co.  V.  Tupelo  Furniture  Mfg.  Co.,  67 
Miss.  35. 

Mo. — Flynn  v.  St.  Ixjuis,  etc.,  R. 
Oo.,  43  Mo.  App.  424;  Croueli  v. 
Louisville,  etc.,  R.  Co.,  43  Mo.  App. 
248;  Orr  v.  Cbicago,  etc.,  R.  Co.,  31 
Mo.  App.  333. 

N.  G. — Lindley  v.  Richmond,  etc., 
R.  Co.,  88  N.  C.  547;  Dixon  v.  Rich- 
mond, etc.,  R.  Co.,  74  N.  C.  438. 

R.  I. — Knight  v.  Providence,  etc., 
R.  Oo.,  13  R.  I.  573. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Tennessee  Brewing  Co.,  96  Tenn.  677. 

Tex. — Texas,  etc.,  R.  Co.  v.  Adams, 
78  Tex.  373;  Texas,  etc.,  R.  Co.  v. 
Eamhart,  5  Tex.  Civ.  App.  601;  In- 
ternational, etc.,  R.  Co.  V.  Wolf,  3 
Tex.  Civ.  App.  383. 

Vt. — Brintnall  v.  Saratoga,  etc.,  R. 
Co.,    32   Vt.    665: 

Wis. — Laughlin  v.  Chicago,  etc.,  R. 
Co.,  38  Wis.  304.  Compare  Swet- 
land  V.  Boston,  etc.,  R.  Co.,  103 
Mass.  276;  Farmington  Mercantile 
Co.  V.  PiMcnso.  efc.  R.  Co.,  116  Mass. 


154;  Marquette,  etc.,  R.  Co.  v.  Kirk- 
wood,  45  Mich.  51. 

For  a  complete  exposition  of  the 
law  as  to  Presumptions  and  Burden 
of  Proof,  consult  Chamberlayne's 
Modern  Law  of  Evidence,  Vol.  2, 
Chaps.  13  and  14,  one  of  the  latest 
and  best  authorities. 

53.  Searles  v.  Alabama,  etc.,  R. 
Co.,  69  Miss.  186,  13  So.  815. 

54.  Swift  v.  Pacific  Mail  Steam- 
ship Co.,  106  N.  Y.  206,  30  Am.  & 
Eng.  R.  Oas.  105;  Wylde  v.  North- 
ern R.  Co.,  53  N.  Y.  156;  St.  Louis 
Ins.  Co.  V.  St.  Louis,  etc.,  R.  Co  v. 
104  U.  S.  146;  Investment  Oo.  v. 
Ohio,  etc.,  R.  Co.,  41  Fed.  378;  Block 
V.  Pitchburg  R.  Co.,  139  Mass.  308; 
Aigen  v.  Boston  &  N.  R.  Co.,  133 
Mass.  423;  Gass  v.  New  York,  etc.,  R. 
Co.,  99  Mass.  220;  Philadelphia,  etc., 
E.  Co.  V.  State,  58  Md.  372;  Barter 
V.  Wheeler,  49  N.  H.  9;  Hot  Springs 
R.  Co.  V.  Trippe,  43  Ark.  465.  Con- 
tra: State  V.  Concord  R.  Corp.,  63,  N. 
H.  375;  Burke  v.  Concord  R.  Corp.  61 
N.  H.  160.  But  see  Nashua  Lock  Co. 
V.  Worcester,  etc.,  R.  Co.,  48  N.  H. 
339:  Stewart  v.  Erie,  etc.,  Transp. 
Co.,  17  Minn.  373. 

55.  Bissell    v.    Michigan    Southern 
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The  effect  of  such  a  relation  of  partnership  renders  them  jointly 
liable  and  each  liable  for  the  defaults  of  the  other.^*  Such  a  ];art- 
nership  is  constituted  when  the  connecting  roads  are  jointly  in- 
terested in  a  contract  for  the  carrying  of  goods,  in  the  running  of 
the  roads  and  the  operating  of  the  lines  and  share  in  the  profits, 
or  where  they  associate  and  form  what,  to  the  shipper,  is  a  con- 
tinuous line,  and  contract  to  carry  goods  through  for  an  agreed 
price,  which  the  shipper  pays  in  one  sum  and  the  carriers  divide 
between  them.  In  all  such  cases,  as  to  third  parties  with  whom 
they  contract,  they  are  liable  jointly  for  a  loss  taking  place  on  any 
part  of  the  whole  line."  And  the  word  "  partners  "  or  any  par- 
ticular similar  word  to  describe  the  relation  need  not  be  used  in 
the  declaration  or  petition.^^  It  is  held  by  some  authorities  that 
one  of  several  lines  in  a  partnership  or  association  may  by  express 
stipulation  relieve  itself  from  liability  except  for  losses  occurring 


R.  Co.,  32  N.  Y.  359;  Pearoe  v.  Mad- 
ison, etc.,  R.  Co.,  31  How.  (U.  S.) 
441. 

56.  N.  7.— Swift  V.  Pacific  Mail 
Steamship  'Co.,  106  N.  Y.  308;  Wylde 
V.  Northern  R.  Co.,  53  N.  Y.  156. 

Iowa. — Independence  Mills  Co.  v. 
Burlington,  etc.,  R.  Co.,  73  Iowa,  535. 
Mass. — Block  v.  Fitchburg  R.  Co., 
139  Mass.  308,  and  a,  special  stipu- 
lation will  not  be  construed  to  re- 
lieve from  such  liability,  unless  no 
other  reasonable  construction  is  pos- 
sible. 

Mo. — Coates  v.  United  States  Ex- 
press Co.,  45  Mo.  238;  Barrett  v.  In- 
dianapolis, etc.,  R.  Co.,  9  Mo.  App. 
226;  Wyman  v.  Chicago,  etc.,  R.  Co., 
4  Mo.  App.  35;  Rice  v.  Indianapolis, 
etc.,  R.  Co.,  3  Mo.  App.  37. 

A'e&. — Missouri  Pac.  R.  Co.  v. 
Twiss,  35  Neb.  267. 

N.  H. — Barter  v.  Wheeler,  49  N. 
H.   9. 


N.  C. — Washington  v.  Raleigh,  etc., 
R.  Co.,  101  N.  C.  239;  Phillips  v. 
North  Carolina  R.  Co.,  78  N.  C.  249. 
Tex. — Gulf,  etc.,  R.  Co.  v.  Wilson, 
7  Tex.  Civ.  App.  128;  Atchison,  etc., 
R.  Co.  V.  Grant,  6  Tex.  Civ.  App. 
674;  Miller  v.  Texas,  etc.,  R.  Co.,  83 
Tex.  518. 

57.  See  oases  cited  in  last  preced- 
ing note.  Rocky  Mount  Mills  v.  Wil- 
mington, etc.,  R.  Co.,  119  N.  C. 
693;  Felder  v.  Columbia,  etc.,  R.  Co., 
31  S.  C.  35;  Bradford  v.  South  Caro- 
lina R.  Co.,  7  Rich.  L.    (S.  C.)    201; 

Harris  v.  Cheshire  R.  Co.,   (R.  I.)   16 

Atl.  513;    Cincinnati,  etc.,  R.  Co.  v. 
Spratt,  2  Duv.    (Ky.)    4;   Gulf,  etc., 

R.  Co.  V.  Edloflf,   (Tex.  Civ.  App.)   34 

S.  W.  410,  35  S.  W.  144. 

58.  Wyman  v.  Chicago,  etc.,  R.  Co., 

4  Mo.  App.   39;    Barter  v.  Wheeler, 

49  N.  H.  35;   International,  etc.,  R. 

Co.  V.  Tisdale,  74  Tex.  8. 
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on  its  own  line;^*  but  other  authorities  hold  to  the  contrary.'" 
Where  one  railroad  company  projects,  constructs,  controls  and 
manages  another  railroad  for  the  purpose  of  a  local  line,  it  is  liable 
for  the  negligence  of  those  operating  the  local  line ;  but  otherwise, 
where  it  aids,  as  stockholder,  or  bondholder,  or  as  guarantor  of 
bonds,  another  company  in  constructing  its  own  road  in  its  own 
name."  Courts  will  not  take  judicial  notice  of  the  fact  that  any 
line  of  railroad  is  a  part  of  a  general,  system.  The  fact  must  be 
established  by  competent  proof. ^^  Where  connecting  lines  each 
have  exclusive  ownership  and  control  of  its  line,  mere  traffic  ar- 
rangements for  continuous  transportation  and  a  proper  division 
of  freight  charges  fro  rata,  or  otherwise  ;^^  or  an  association  for 
through  carriage  of  freight  and  a  division  of  receipts  according 
to  certain  stipulated  rates  ;^^  or  an  agreement  to  share  expenses 


59.  Milne  v.  Douglass,  4  McCrary, 
(U.  S.)   358,  13  Fed.  37. 

60.  Weinberg  v.  Albemarle,  etc..  R, 
Oo.,  ei  N.  C.  31;  Phifer  v.  Carolina 
Cent.  R.  Co.,  89  N.  C.  311. 

61.  Atchison,  eitc,  R.  Co.  v.  Davis, 
34  Kan.  209,  25  Am.  &  Eng.  R.  Oas. 
312;  International,  etc.,  R.  Oo.  v.  An- 
derson, 3  Tex.  Civ.  App.  6. 

62.  Brown  v.  Piper,  91  U.  S.  37; 
Georgia  Pao.  R.  Oo.  v.  Gaines,  88 
Ala.  377;  Evansville,  etc.,  R.  Oo.  v. 
Smith,  65  Ind.  93;  Miller  v.  Texas, 
etc.,  R.  Oo.,  83  Tex.  518. 

63.  Merrick  v.  Gordon,  20  N.  Y. 
96;  Deming  v.  Norfolk,  etc.,  R.  Co., 
21  Fed.  25;  Straiton  v.  New  York, 
etc.,  R.  Oo.,  2  E.  D.  Sm.  (N.  Y.) 
184,  certain  business  regulated  by  a 
joint  commit'tee;  St.  Louis  Ins.  Oo.  v. 
St.  Louis,  etc.,  R.  Co.,  104  U.  S.  146, 
contract  between  a  dispatch  company 
and  a  railroad  company;  St.  Louis, 
etc.,  R.  Cb.  V.  Neel,  56  Ark.  179,  one 
company  furnishing  facilities  to  an- 


o*her;  Ellsworth  v.  Tartt,  23  Ala. 
733,  doing  a  business  through  a  com- 
mon agent ;  Converse  v.  Norwich,  etc., 
Transp.  Co.,  33  Conn.  166;  Irvin  v. 
Nasihville,  eitc.,  R.  Co.,  92  111.  103; 
Burroughs  v.  Norwich,  etc.,  R.  Oo., 
100  Mass.  26;  Wehmann  v.  Minne- 
apolis, etc.,  R.  Ck}.,  5S  Minn.  22; 
Watkins  v.  Terre  Haute,  etc.,  R.  Oo., 
8  Mo.  Aipp.  570,  two  roads  dodng  a 
through  business  for  a  shipping  as- 
socia/tion  which  furnished  its  own 
cars  and  agents  and  distributed  the 
freight  receipts;  Washington  v. 
Raleigh,  etc.,  R.  Co.,  101  N.  0.  239; 
Galveston,  etc.,  R.  Co.  v.  Jolinson, 
(Tex.  Oiv.  App.)  37  S.  W.  243;  Fort 
Worth,  etc.,  R.  Oo.  v.  Johnson,  5  Tex. 
Civ.  A,pp.  24;  Croft  v.  Baltimore, 
etc.,  R.  Co.,  1  McArthur  (D.  C.)  492. 
64.  Irwin  v.  New  York  Cent.  R. 
Co.,  1  T.  &  C.  (N.  Y.)  473,  affd.  59 
N.  Y.  653;  Hot  Springs  R.  Oo.  v. 
Tripple,  42  Ark.  465;  Burroughs  v. 
Norwich  Transp.  Co.,  100  Mass.  26; 
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and  warehotise  facilities  j^  or  to  pay  damages  in  certain  cases  in 
certain  proportions,*^  do  not  constitute  the  several  carriers  part- 
ners, nor  render  one  of  them  liable  for  loss  or  injury  occurring  on 
another  line.  Where  there  was  no  joint  expense,  or  loss,  or  profit, 
except  that  where  a  loss  could  not  be  located  on  a  particular  road, 
a  pro  rata  share  of  the  loss  was  borne  by  all  who  carried  the  freight, 
there  was  no  partnership  created  thereby.*^ 

§  25.  Rights  of  connecting  carriers  as  to  charges. 

Where  the  initial  carrier  has  guaranteed  a  fixed  rate  of  freight 
over  connecting  lines,  it  is  liable  for  the  failure  of  the  connecting 
lines  to  make  the  rate  agreed,  and  the  shipper  has  a  right  of  action 
against  it  to  recover  for  charges  made  in  excess  of  the  guaranteed 
rate.**  But,  in  the  absence  of  proof  that  the  initial  carrier  was 
authorized  to  bind  the  connecting  carrier  by  a  contract  to  carry  at 
a  fixed  rate,  the  shipper  or  consignee  cannot  recover  such  excess 
charges  from  the  subsequent  carrier.*'    Each  connecting  carrier  is 

Grass  V.   New  York,  etc.,  R.   do.,   99  67.  Irwin  v.  Naahville,  etc.,  R.  Co., 

Mass.    220;    Darling   v.    Boston,    etc.,       93  III.  103,  34  Am.  Rep.  116. 
R.    Corp.,    11    Alien     (Jla^s.)     395;  68.  Little    Rock,    etc.,    R.    Co.    v. 

Phifer  V.  North  Carolina  Cent.  R.  Co.,      Daniels,    49    Ark.    352;    Little   Rock, 

89  N.  C.  311;   Fremont,  etc.,  R.  Oo.  etc.,  R.  Co.  v.  Odom,  63  Ark.  336,  but 

V.  Waters,    (Neb.)    70  N.  W.   325,   a  it  is  not  liable  for  the  conversion  of 

"sysitem''  is  not  a  partnership;  Brad-  the  consignmeni  by  the  last  carrier 

ford   V.    South    Carolina   R.    Co.,    10  by  a  refusal  to  deliver  except  upon 

Rich.   L.    (S.   C.)    321;    Fort  Worth,  the  payment  of  a  greater  rate.     See 

etc.,  R.  Co.  V.  Williams,  77  Tex   131;  also  Sherman,  etc.,  R.  Co.  v.  Beebe, 
Gulf,  etc.,  R.   Co.  v.   Baird,   73   Tex.       (Tex.  Civ.  App.)   39  S.  W.  1103;  Fry 

256;    Miller    v.    Texas,    etc.,    R.    Co.,  v.   Louisville,   etc.,   R.   Co.,    103   Ind. 

83    Tex.    518,   entire   freight   charges  265;    Baltimore,  etc.,  R.  Oo.  v.  Wil- 

oollected    by   one    line    under    agree-  kens,  44  Md.  11;  Tardos  v.  Chicago, 

ment.  etc.,  R.  Co.,  35  La.  Ann.  15. 

65.  Mohawk,  etc.,  R.  Co.  ■!.  Niles,  69.  Detroit,  e+c,  R  Co.  v.  McKen- 
3  Hill   (N.  Y.)   163.  zie,  43  Mich  609;  Mt.  Pleasant  Mfg. 

66.  Shiff  V.  New  York  Cent.,  etc.,  Co.  v.  Cape  Fear,  etc.,  R.  Co.,  106 
R.  C,  16  How.  (N.  Y.)  378,  affd.  N.  C.  207;  Schneider  v.  Evans,  25 
81  N.  Y.  638;  Aigen  v.  Boston,  etc.,  Wis.  341;  Gulf,  etc.,  R.  Co.  v.  Dwyer, 
E.  Co.,  132  Mass.  433.  75  Tex.  573. 
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entitled  to  charge  its  regular  rates  over  its  o-wn  line,  and  is  not 
bound  by  the  acts  of  any  previous  carrier,  unless  such  carrier  was 
authorized  to  act  for  it,  by  special  agreement  or  otherwise,  and 
may  recover  its  charges  from  the  shipper  or  consignee  although  in 
excess  of  the  amount  fixed  by  the  first  carrier."*  And  each  con- 
necting carrier  has  a  lien  upon  the  goods  for  his  unpaid  freight 
until  they  are  delivered  to  the  consignee.'^  Any  carrier  may  pay 
to  the  preceding  carrier  back  charges  due  for  transportation  to  its 
line,  and  recover  the  amount  of  such  advances,  together  with  its 
owp.  charges,  from  the  owner  of  the  goods  ;'^  and  may  recover  such 
advances,  ahhough  he  fails  to  perform  his  own  contract.'^  But  no 
intermediate  carrier  is  obliged  to  advance  charges  due  to  a  pre- 
ceding line,  or  to  assume  the  payment  of  such  charges,  in  the 
absence  of  an  express  contract,  or  evidence  of  some  usage,  custom 
or  settled  course  of  dealing  between  the  parties  from  which  a  con- 
tract might  be  implied.'* 

70.  Wells  V.  Thomas,  27  Mo.  17;  transportation  and  delivery  upon 
Georgia,  etc.,  R.  Co.  v.  Smith,  83  Ga.  payment  of  freight  and  charges  does 
626.  not  afteot  his  right. 

71.  Patten  v.  Union  Pac.  R.  Co.,  74.  New  York,  etc.,  R.  Co.  v.  Na- 
29  Fed.  590;  Price  v.  Denver,  etc.,  tional  Steamship  Co.,  137  N.  Y.  23, 
R.  Co.,  12  Colo.  402;  Lewis  v.  Rich-  affg.  63  Hun  (N.  Y.)  631,  14  N.  Y. 
mond,  etc.,  R.  Co.,  35  S.  C.  249;  Supp.  253;  Oregon  Short  Line,  etc.. 
Southern  Kansas  R.  Co.  v.  Duncan,  Co.  v.  Northern  Pac.  R.  Co.  51 
40  Kan.  503.  See  also  St.  Louis,  etc.,  F«d.  465,  51  Am.  &  Eng.  R.  Oas.  R. 
R.  Co.  V.  Lear,  54  Ark.  399.  145       See    also    Canfield    v.    North- 

72.  Bissel  v.  Price,  16  111.  408;  em  R,  Cb.,  18  Barb.  (N.  Y.)  586,  as 
White  V.  Vann,  6  Humph.  (Tenn.)  to  special  contract  for  deduction  of 
70.  damages  from  charges  by  consignee, 

73.  Western  Transp.  Co.  v.  Hoyt,  a  carrier  being  an  intermediate  con- 
69  N.  Y.  330,  35  Am.  Rep.  175,  and  signee. 

the  fact  that  his  bill  of  lading  is  for 


CHAPTER   XXI. 

Caeeiees  of  Live  Stock. 

Section    1.  Carriera  of  live  stock  are  common  carriers. 

2.  Nature  of  carrier's  duties  and  liabilities  in  general. 

3.  Duty  to  receive  and  carry. 

4.  Duties  in  respect  to  transportation. 

5.  Duty  in  respect  to  facilities  and  means  of  transportation. 

6.  Duties  as  to  mode  and  means  of  transportation. 

7.  Stock  pens  and  yards. 

8.  Duty  in  respect  to  loading  and  unloading  live  stock. 

9.  Shipper's  knowledge  of  defects  in  cars. 

10.  Duty  to  provide  food,  water,  and  rest  for  stock. 

11.  Duty  to  provide  food,  water  and  rest  under  Federal  28-hour  law. 

12.  Where  shipper  assumes  duty  of  caring  for  stock. 

13.  Other  duties  in  respect  to  transportation. 

14.  Statutes  limiting  confinement  of  cattle. 

15.  Liability  for  loss  or  injury. 

16.  Liability  for  loss  or  injury  of  stock  awaiting  transportation  or 

delivery. 
17. Inherent  nature,  propensities,  or  vices. 

18.  Commencement  and  termination  of  liability. 

19.  Liability  for  delay  in  transportation  or  delivery. 

20.  Delay  by  stoppage  for  food,  rest,  and  water. 

21.  Delivery  to  carrier. 

22.  Delivery   by   carrier. 

23.  Contributory  negligence  of  owner. 

24.  Loss  or  injury.     Proximate  cause. 

25.  Measure  of  damages. 

26.  Limitation  of  liability. 

27.  Stipulations  that  shipper  will  accompany  stock,  load  and  unload. 

28.  Injuries  caused  by  viciousness  of  animals  or  defects  in  cars. 

29.  Stipulations  as  to  claims  for  damages. 

30.  Limitation  of  liability  to  a  specified  amoimt. 

31.  Loss  or  injury  due  to  carrier's  negligence. 

32.  Stipulation  requiring  shipper  to  report  condition  of  stock. 

33.  Limitations  rendered  inoperative. 

34.  Waiver  of  notice  or  defects  therein. 

35.  Presumptions  and  burden  of  proof. 

36.  Liability  of  connecting  carriers. 
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37.  Connecting  carriers.    Loss  or  injury. 

38.  Delivery  to  connecting  carrier. 

39.  Food,  water,  and  rest  under  28-hour  law. 

40.  Delay  in  transportation  or  delivery. 

41.  Power  to  limit  liability. 

42.  Validity  of  contract  limiting  liability. 

43.  Operation  and  eflfect  of  limitation. 

44.  Liability  for  improper  loading  or  unloading. 

45.  Liability  for  animals  escaping. 

46.  Special  contract  for  transportation. 

47.  • Validity  of  contract. 

48.  Modification  or  merger. 

49.  Actions  against  carriers  of  live  stock.    Nature  and  form  of  action. 

50.  Rights  of  action. 

51.  Defenses. 

§  1.  Carriers  of  live  stock  are  common  carriers. 

Carriers  of  live  stock  are  common  carriers,  subject  to  all  tte 
duties,  responsibilities,  and  liabilities,  and  entitled  to  all  the  rights 
and  privileges,  of  a  common  carrier  of  merchandise  or  other  inani- 
mate property,  save  in  one  important  respect.  While  common  car- 
riers are  insurers  of  inanimate  property  against  all  loss  and  dam- 
age except  such  as  is  inevitable  or  attributable  to  the  act  of  God, 
or  caused  by  public  enemies,  and  except  that  they  are  not  held 
liable  for  losses  which  result  from  the  inherent  and  intrinsic  quali- 
ties of  the  goods  carried  by  them,  as  carriers  of  live  stock  they  are 
not  insurers  of  animals  against  injuries  arising  from  or  attribu- 
table to  the  natural  or  proper  vices,  or  the  inherent  nature,  pro- 
pensities and  habits  of  the  animals  themselves,  and  which  could 
not  be  prevented  by  foresight,  vigilance  and  care.^  In  Michigan 
the  rule  is  maintained  that  a  railroad  company  is  not  a  common 

1.  N.  T.— Mynard  v.  Syracuse,  etc.,  Co.,  107  U.  S.  103,  9  Am.  &  Eng.  R. 

R.  Co.,  71  N.  Y.  180,  37  Am.  Rep.  38 ;  Oas.   25. 

Penn  v  Buffalo,   etc.,  R.  Co.,   49   N.  Arfc.^Fordyoe  v.  McFlynn,  56  Ark. 

y.  304,  10  Am.  Rep.  355,  3  Am.  Ry.  434. 

Rep.   355;    Clarke  v.  Rochester,  etc.,  Ga. — Central    of    Ga.    Ry.    Co.    v. 

R.   Co.,   14  N.  Y.   570,  67  Am.  Dec.  Hall,  124  Ga.  333,  53  S.  E.  679,  4  L. 

805.  E-  A.   (N.  S.)   898,  110  Am.  St.  Rep. 

V.  8. — Myriek  v.  Michigan  Cent.  R.  170. 
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carrier  of  live  stock  unless  it  specially  assumes  to  act  as  such.^ 
Carriers  of  live  stock  include  all  who  hold  themselves  out  as  willing 
to  carry  such  stock  for  all  who  ask  for  their  service  and  offer  to 
pay  their  hire,  and  who  undertake  the  transportation  for  hire.' 
Live  stock  includes  swine,*  dogs,^  and  pigeons,^  as  well  as  all  cattle. 


§  2.  Nature  of  carrier's  duties  and  liabilities  in  general. 

As  we  have  stated  in  the  last  preceding  section,  in  the  absence 
of  contract  limiting  its  liability  in  jurisdictions  where  such  con- 
tracts are  valid,  a  carrier  is  an  insurer  against  such  loss  or  damage 
to  live  animals  received  for  shipment  as  do  not  arise  from  acts  of 
God  or  the  public  enemy,  or  acts  of  the  owner  himself,  or  from  the 
inherent  vicious  nature,  propensities,  and  habits  of  the  animals 
themselves,  against  which  due  care  could  not  provide.'     Carriers 


III. — Baltimore,  etc.,  R.  Oo.  v.  Fox, 
113  111.  App.  180;  Ooles  v.  Louisville, 
etc.,  R.  Co.,  41  111.  App.  607. 

Ind. — Chicago,  etc.,  R.  Co.  v.  Wood- 
ward, 164  Ind.  360,  72  N.  E.  558,  73 
N.  E.  810. 

Mo. — Cash  V.  Wabash  R.  Co.,  81 
Mo.  App.  109;  Leonard  v.  Chicago, 
etc.,  R.  Co.,  54  Mo.  App.  293;  Doan 
V.  St.  Louis,  etc.,  R.  Co.,  38  Mo.  App. 
408. 

Or. — Brown  v.  Oregon-Washington 
E.,  etc.,  Co.,  63  Or.  396,  128  Pae.  38. 

Tenn. — Baker  v.  Louisville,  etc.,  R. 
Co.,  10  Lea  (Tenn.)  304;  16  Am.  & 
Eng.  R.  Cas.  149;  Naghville,  etc.,  R. 
Co.  T.  Jackson,  6  Heiak.  (Tenn.) 
273. 

Tex. — ^Missouri  Pac.  R.  Oo.  v. 
Graves,  S  Tex.  App.  Civ.  Cas.,  §  675; 
Gulf,  etc,.  R.  Co.  v.  Ellison,  70  Tex. 
491. 

Vt. — Kimball  v.  Rutland,  etc.,  E. 
Co.,  26  Vt.  247,  62  Am.  Dec.  567. 

Eng. — Moffat  v.  Great  Western  E. 

49 


Co.,  15  L.  T.  N.  S.  630;  Hodgman  v. 
West  Maryland  R.  Co.,  5  B.  &  S.  173, 
117  E.  C.  L.  173,  13  W.  R.  758,  35 
L.  J.  Q.  B.  S5. 

See  also  cases  cited  §   15,  note  91. 

2.  Smith  V.  Michigan  Cent.  R.  Co., 
100  Mich.  148,  43  Am.  St.  Rep.  440; 
Lake  Shore,  etc.,  R.  Oo.  v.  Perkins,  25 
Mich.  329,  13  Am.  Rep.  375;  Michi- 
gan Southern,  etc,  R.  Co.  v.  McDon- 
ough,  21  Mich.  165,  4  Am.  Rep.  466; 
Great  Western  R.  Co.  v.  Hawkins,  18 
Mich.  437. 

3.  See  Common  Carriers,  chap.  2, 
§  3. 

4.  Central  R.  Co.  v.  Pickett,  87  Ga. 
734. 

5.  See  Common  Carriers,  cba/p.  2, 
§  41. 

6.  American  M.  U.  Express  Co.  v. 
Phillips,  29  Mich.  515. 

7.  4  ?(!.— Atlantic  Coast  Line  R. 
Co.  V.  Rice,  169  Ala.  265,  52  So.  918. 

Ark. — St.  Louis,  etc.,  R.  Oo.  v. 
Wood,   99  Ark.   363,   138   S.   W.  461, 
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of  live  stock  receive  and  hold  the  same  as  common  carriers.'  A 
carrier  of  live  stock,  unancompanied  by  the  shipper  or  his  agent, 
is  not  bound  to  exercise  the  highest  degree  of  care  to  avoid  injury 
to  the  stock  by  exposure  to  heat,  but  reasonable  care  is  sufficient.' 
A  carrier  is  not  required  to  keep  engines  and  cars  at  stations  at  all 
times  to  move  cattle  offered  for  shipment,  but  performs  its  whole 
duty  by  using  reasonable  care  to  furnish  transportation  after  the 
cattle  are  delivered.'"'  A  carrier  is  guilty  of  negligence  in  accept- 
ing stock  for  shipment  when  it  knows  or  ought  to  have  known 
that  it  could  not  handle  the  stock  to  destination  within  a  reason- 
able time.^^  Where  a  railroad  company  transporting  cattle  north 
of  the  quarantine  line  was  required  to  dip  the  cattle  in  crude 


holding  tJiEut  a  flood  which  washed 
out  the  track  of  the  carrier  was  an 
act  of  God,  and  that  the  carrier  was 
estopped  from  claiming  damages  out 
of  the  diversion  of  the  shipment. 

Iowa. — Gilbert  Bros.  v.  Chicago, 
etc.,  K.  Go.,  —  Iowa  — ,  136  N.  W. 
911. 

Ky. — Chesapeake  &  0.  R.  Co.  v. 
Magowan,  147  Ky.  432,  144  S.  W.  80. 
See  also  Cincinnati,  etc.,  R.  Co.  v. 
Greening,  30  Ky.  Law  Rep.  1180,  100 
S.  W.  .825 ;  Louisville  &  N.  R.  Oo.  v. 
Pedigo,  129  Ky.  661,  113  S.  W.  116. 

Mo. — ^Keyes-Marshall  Bros.  Livery 
Oo.  V.  St.  Louis  &  H.  Ry.  Co.,  105  Mo. 
App.  556,  80  S.  W  53. 

'Seb. — ^Church  v.  Chicago,  etc.,  R. 
Co.,  81  Neb.  615,  116  N.  W.\  530. 

Tex. — See  Missouri,  etc.,  R.  Co.  of 
Texas  v.  Lewellen  Bros.,  (Civ.  App.) 
Ill  S.  W.  773. 

Wis. — John  Schroeder  Lumber  Oo. 
V.  Chicago  &  N.  W.  Ry.  Co.,  135  Wis. 
575,  116  N.  W.  179,  subject  to  some 
restrictions  arising  out  of  the  in- 
stincts,   habits,    propensities,    wants, 


necessities,  vices,  or  locomotion  of  the 
animals. 

A  carrier  of  live  stock  is  not  ab- 
solutely bound  to  deliver  the  stock  in 
good  condition,  but  its  duty  is  to  use 
ordinary  care  and  diligence.  Texas  & 
P.  Ry.  Co.  V.  Stewart,  (Tex.  Civ. 
App.)    114  S.  W.  413. 

8.  Harden  v.  Chesapeake  &  O.  Ry. 
Co.,  157  N.  C.  238,  72  S.  E.  1042. 

9.  Wilke  V.  Illinois  Oen*.  R.  Co., 
153  Iowa,  695,  133  N.  W.  746. 

A  carrier  of  live  stock  accompan- 
ied by  the  shipper  is  not  bound  to 
use  ithe  highest  degree  of  care  to 
avoid  injury  to  the  stock  through 
freezing;  ordinary  care  is  sufficient, 
whether  the  shipper  accompanies  the 
shipment  or  not.  Colsch  v.  Chicago, 
etc.,  R.  Co.,  149  Iowa,  176,  137  N.  W. 
198,  reVg  judg.  117  N.  W.  281. 

10.  St.  Louis  &  S.  F.  R.  Co.  v. 
Vaughan,  88  Ark.  138,  113  S.  W. 
1035. 

11.  Tate  V.  Missouri  Poo.  Ry.  Co., 
157  111.  App.   105. 
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petroleum  oil  before  transshipment,  and  for  this  purpose  had  made 
a  contract  with  a  third  party  to  maintain  dipping  vats  and  do  the 
dipping,  such  work  constituted  no  part  of  the  contract  of  carriage 
so  as  to  make  the  carrier  liable  for  the  negligence  of  said  third 
party.*^  Where  the  fact  that  mares  received  by  a  carrier  were 
heavy  in  foal  was  a  fact  apparent  to  the  carrier,  it  was  chargeable 
with  notice  thereof  ;*'  but  in  the  absence  of  notice  or  of  facts  suffi- 
cient to  charge  a  carrier  with  knowledge  that  the  animals  shipped 
were  with  foal,  such  condition  is  a  hidden  or  concealed  defect,  and 
the  carrier  in  handling  the  shipment  will  not  be  charged  with 
greater  care  than  that  ordinarily  exercised  in  handling  such  ani- 
mals without  foal."  A  carrier  handling  a  shipment  of  live  stock 
in  the  usual  and  ordinary  course  of  business  complies  with  the 
law.-*^  If  a  carrier  or  its  employes  were  negligent  in  loading,  over- 
loading, handling,  feeding,  or  watering  live  stock,  and  waived 
notice  of  a  claim  for  damages  therefor,  required  by  the  shipment 
contract,  the  consignee  can  recover  for  the  injury  to  the  stock  from 
such  negligence."  The  common-law  liabilities  imposed  on  common 
carriers  are  applicable  to  interstate  shipments  of  live  stock." 

§  3.  Duty  to  receive  and  carry. 

Where  a  common  carrier  has  held  itself  out  as  a  carrier  of  live 
stock,  or  is  made  by  statute  a  common  carrier  of  all  personal  prop- 
erty, it  is  bound  to  accept  and  carry  all  live  stock  properly  tendered 
for  transportation,  and  will  be  liable  to  an  action  for  refusal  to 
receive  and  carry  stock  so  tendered.^*    Where  a  railroad  company 

12.  Clegg.v.  Gulf,  etc.,  Ey.  Co.,  104  adopting  opinion  154  Mo.  App.  420, 
Tex.  280,   137  S.  W.  109,  afif'g  judg.      134  S.  W.  665. 

(Tex.  Civ.  App.)   127  S.  W.  1098.  16.  Klair  v.  Pliiladelphia,   etc.,  R. 

13.  Bartelt  v.  Oregon  R.,  etc.,  Co.,  Co.,  —  Del.  Super.  — ,  78  Atl.  1085. 
Co.,  57  Wash.  16,  ICB  Pac.  487.  17.  Ficklin  v.  Wabash  R.  Co.,  117 

14.  Missouri,  etc.,  R.  Oo.  v.  Han-  Mo.  App.  321,  93  S.  W.  847. 

cock,  36  Okl.  254,  109  Pac.  220.  18.  South,  etc.,  R.  Co.  v.  Henlein, 

15.  Otrich  V.  St.  Louis,  etc.,  R.  Co.,  53  Ala.  606,  33  Am.  Rep.  578 ;  Wa- 
164  Mo.  App.   444,   144   P.  W.   1199,      bash,  etc.,  R.  Co.  v.  Black,  lllll.  App. 
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fails  to  furnish  stock  cars  within  a  reasonable  time  after  their 
being  ordered,  it  is  liable  to  the  shipper  for  the  expense  of  holding 
the  cattle  while  waiting  for  the  cars.^*  A  carrier  cannot  excuse 
its  failure  to  receive  and  carry  by  showing  that  the  stock  was 
tendered  by  a  connecting  line  on  Sunday,^  or  by  setting  up  an 
unconstitutional  statute  which  prohibited  the  transportation  of 
such  cattle  as  were  tendered.^'  An  undertaking  by  the  carrier  to 
transport  the  property  may  be  implied  from  the  circumstances 
under  which  it  comes  into  his  possession,  and  in  that  case  he  is 
charged  with  the  same  responsibility  for  its  safety  as  though  his 
obligation  to  transport  it  was  created  by  express  agreement.  An 
express  contract  to  carry  need  not,  therefore,  be  shown.^  The 
common-law  duty  of  a  carrier  compelled  it  to  furnish  cars  for  the 
transportation  of  live  stock  on  reasonable  demand  of  the  shipper ; 
and  a  shipper  may  sue  a  carrier  for  failure  to  furnish  cars,  as  a 
breach  of  a  common-law  duty,  without  any  contract  to  furnish 
them.^'  A  carrier  failing  to  furnish  cars  for  the  shipment  of  live 
stock  pursuant  to  its  agreement  is  liable  for  the  damages  proxi- 
mately resulting  therefrom.^*    It  is  the  duty  of  a  railroad  company 

465;  Ballentine  v.  North  Missouri  R.  22.  Aiken  v.  Chicago,  eto.i  R.  Co., 

Co.,  40  Mo.  491,  93  Am.  Dec.   315 ;  68  Iowa,  363,  25  Am.  &  Eng.  E.  Caa. 

Texas   Pac.   E.   Co.  v.  Fioholson,  61  378. 

Tex.  491.     See  Louisville,  etc.,  R.  Co.  23.  Baker  v.  St.  Louis  &  S.  F.  E. 

v.    Godman,    104    Ind.    490,    holding  Co.,  145  Mo.  App.  189,  139  S.  W.  436. 

failure     to     maintain      fences     and  Where  the  cause  of  the  delay  which 

shutes    in   good   order   by    reason    of  the  shipment  would  have  encountered 

which  cattle  escaped,  wag  insufficient  was  unavoidiable,  the  carrier  was  lia- 

to  constitute  a  refusal  to  carry.  ble  for  refusing  to  transport  the  ani- 

19.  Texas  &  P.  Ry.  Co.  v.  Smith  &  mal  unless  it  should  be  accompanied 
White,  34  Tex.  Civ.  App.  571,  79  S.  by  a  caretaker,  or  the  shipper  should 
W.  614.  sign   a  release  for  all   damages   and 

20.  Philadelphia,  etc.,  E.  Oo.  v.  liabilities.  Knight  v.  Quiney.  etc., 
Lehman,  56  Md.  309,  5  Am.  &  Eng..  E.  Co.,  130  Mo.  App.  311,  96  S.  W. 
R.    Oas.    194,   40   Am.   Ey.   Eep.   415;  716. 

Guinn  v.  Wabash,  etc.,  E.  Co.,  20  Me.  24.  San    Antonio,    etc.,    R.    Oo.    y. 

App.  453.  Broad-Davis    Cattle    Co.,    (Tex.    Civ. 

21.  Chicago,  etc.,  E.  Oo.  v.  Erick-  App.)  140  S.  W.  514;  Texas  &  P. 
son,  91  111.  613,  33  Am.  Eep.  70.  Ey.  Oo.  v.  W.  Scott  &  Co.,   (Tex.  Oiv. 
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engaged  in  tlie  business  of  transporting  freight  as  a  common  car- 
rier to  receive  cattle  for  transportation  upon  reasonable  notice  of 
the  time  and  place  where  such  tender  will  be  made,  and  it  is  liable 
for  failure  to  provide  means  of  transportation  after  such  notice.^ 
The  delivery  or  tender  of  freight  to  a  carrier  for  shipment  may 
be  made  in  accordance  with  such  arrangement  between  the  shipper 
and  the  carrier's  agent  as  they  may  choose  to  make  in  regard  to 
the  mode  of  delivery,  and  a  station  agent  has  authority  to  consent 
to  such  arrangement.^^  Live  stock  was  accepted  by  a  carrier  for 
shipment  when  it  gave  permission  to  load  it  on  its  cars,  whether 
or  not  it  was  so  accepted  when  it  allowed  the  stock  to  be  placed  in 
its  stock  pens.^'  It  is  a  defense  to  an  action  against  a  carrier  for 
damages  to  a  shipper  of  live  stock,  caused  by  delay  in  furnishing 
him  a  ear,  that  the  delay  was  caused  by  an  unexpected  and  unpre- 
cedented demand  for  cars ;  but  it  is  not  a  defense  that  at  the  time 
the  defendant  purchased  the  road  it  had  no  stock  cars,  and  was 
wholly  dependent  on  another  road  for  such  cars,  and  such  other 
road  failed  to  supply  it.^    An  answer  setting  up  as  an  excuse  "  an 

App.)  86  S.  W.  1065;  Baltimore,  etc.,  26.  St.  Louis,  etc.,  R.  Co.  v.  Ozier, 

R.  Co.  T.  Tison,  116  111.  App.  48..  86  Ark.  183,  110  S.  W.  593. 

Where  a  carrier  agreed  to  receive  TThere   was   a   sufficient   tender   of 

cattle  for  shipment,  it  waived  any  in-  live  stock  for  shipment  to  warrant  a 

formality    or    supposed    insufficiency  recovery  for  failure  to  furnish  ears, 

in  the  tender  of  the  cattle.      Red  River,  where  the  shipper,  acting  under   in- 

etc.,  R.  Co.  V.  Eastin  &  Knox,   (Tex.  structions  from  the  railroad's  agent. 

Civ.   Ap'p.)    88    S.   W.    530.  after  request  for  the  cars  was  made, 

25.  Baltimore     &    O.     R.     Co.     v.  kept   the   stock    ready    for   shipment 

Whitehill,  104  Md.  395,  64  Atl.  1033.  within   a  short  distance  of  the  sta- 

Where  a  carrier  receiving  an  order  tion;  there  being  no  accommodation 
for  a  live  poultry  car,  and  having  for  keeping  them  at  the  station.  Id. 
none,  immediately  ordered  a  oar  and  27.  Brown  v.  Oregon-Washington 
secured  it  four  days  later,  but  by  R.,  etc.,  Co.,  63  Or.  396,  laS  Pae.  3«. 
reason  of  an  accident  the  car  had  to  28.  Missouri,  etc.,  R.  Co.  v.  Sneed, 
be  repaired,  but  for  which  it  would  85  Ark.  293,  107  S.  W.  1183. 
have  arrived  at  the  point  desired  in  See  also  Texas  &  P.  Ry.  Co.  v.  Bar- 
time,  the  carrier  used  reasonable  dili-  row,  (Tex.  Civ.  Apip.)  94  S.  W.  176, 
gence.  Wenzel  v.  Great  Northern  R.  where  the  carrier's  cars  were  in  the 
Co.,  153  Wis.  418,  140  N.  W.  81.  hands  of  connecting  carriers. 
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unexpected  and  unprecedented  rush  of  business  "  was  insufficient 
in  a  suit  against  a  railroad  for  breach  of  a  contract  to  furnish  cars 
at  a  given  time  for  the  shipment  of  cattle.^'  If  the  carrier  induces 
the  shipper  to  believe  that  cars  will  be  in  readiness  at  a  particular 
time  and  place  and  he  in  reliance  on  such  conduct  was  present 
with  his  cattle  at  the  time  and  place  designated  and  found  no  cars, 
the  carrier  was  liable  for  damages  thereby  sustained  by  him.^" 
Where  a  shipper  of  live  stock  was  informed  before  the  stock  was 
loaded  that  there  could  be  no  through  billing  to  the  point  of  desti- 
nation other  than  by  a  particular  route,  he  could  not  select  a  differ- 
ent route  and  exact  a  through  billing,  when  the  carrier  was  not 
prepared  to  give  it,  and  the  shipper  had  been  informed  of  that 
fact.'^  A  carrier  is  not  negligent  in  failing  to  delay  its  regular 
freight  trains  in  order  to  handle  a  shipment  of  cattle.^ 

§  4.  Duties  in  respect  to  transportation. 

Where  a  railroad  company  receives  live  stock  and  undertakes 
to  transport  the  same  for  hire,  it  assumes  the  relation  of  a  common 
carrier  and  becomes  chargable  with  the  duties  incident  to  that 
relation,  except  so  far  as  such  duties  may  be  legally  modified  by 
special  contract.^'  As  such  carrier,  it  is  bound  to  provide  cars  fit 
and  suitable  under  existing  conditions,  and  exercise  due  care  to 

29.  Southern    Kansas    Ry.    Oo.    of  tion.    Illinois  Cent.  R.  Co.  v.  Holt,  39 
Texas  v.   Samples,    (Tex.  Civ.  App.)  Ky.  Law  Rep.  135,  93  S.  W.  540. 
109  S.  W.  417.  31.  Houston  &,  T.  C.  R.  Co.  v.  Bu- 

30.  Pittsburgh,  etc.,  R.  Co.  v.  Ra-  ohanan,  (Tex.  Civ.  App.)  94  S.  W. 
cer,  5  Ind.  App.  309,  31  N.  E.  853.  199. 

But  the  carrier  was  not  liable  for  32.  San    Antonio,    etc.,    R.    Co.    v. 

damages  resulting  to  a  shipment  by  Turner,    (Tex.  Civ.  App.)    94  S.  W. 

reason   of   delay   in   furniahing   oars,  214. 

where  it  had  made  no  positive  en-  33.  SumimerHn    v.     Seaboard     Air 

gagmeent  as  to  when  the  ears  would  Line  Ry.,   56   Fla.  687,   47   So.   557; 

be  there,  and  the  shipper  could  have  Chicago,  etc.,  R.  Co.  v.  Williams,  61 

learned  whether  the  cars  had  arrived  Neb.  608,  85  N.  W.  832,  55  L.  R.  A. 

before  bringing  his  bogs  to  the  sta-  389. 
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carry  safely.^*  A  carrier  receiving  live  stock  for  shipment  is 
bound  to  properly  care  for  the  same,  or  afford  the  shipper  reason- 
able opportunity  to  do  so.'^  Where  an  attendant  is  not  reasonably 
necessary  for  the  safe  transportation  of  an  animal,  a  carrier  is  not 
guilty  of  negligence  in  failing  to  provide  one.'*  A  carrier  is 
not  negligent  in  receiving  over-packed  crates  of  fowl  for 
shipment;  the  shippers,  but  not  the  carrier's  servants,  being  ex- 
pected to  be  expert  on  the  question  of  how  many  fowl  could  be 
safely  packed  in  a  crate."  A  railroad  receiving  hogs  for  shipment 
is  bound  to  use  reasonable  care  in  handling  and  caring  for  them 
on  the  journey  according  to  the  usual  course  of  business  in  such 
shipment,  and  on  failure  so  to  do  is  guilty  of  negligence,  rendering 
it  liable  to  the  shipper  for  any  loss  or  damage  he  sustains  thereby.'^ 
Where  plaintiff's  cattle  were  inspected  before  shipment  and  a  cer- 
tificate of  good  heahli  issued  by  a  United  States  inspector  which 
would  have  entitled  the  cattle  to  be  sent  North  and  sold  for  feeders 
at  a  higher  price  as  intended,  it  was  the  carrier's  duty  to  have  the 
inspection  certificate  required  by  the  regulations  of  the  agricul- 
tural department  accompany  the  shipment  to  destination  with  the 
proper  bill  of  lading.^'    In  the  absence  of  statute  or  provision  in 

34.  Chicago,  etc.,  R.  Co.  v.  Wil-  he  keep  the  employes  of  the  carrier 
Hams,  supra.  advised  of  the  condition  of  the  stock 

35.  Olds  V.  New  York  Cent.,  etc.,  that  they  may  apply  water  as  neces- 
R.  Co.,  94  N.  Y.  Supp.  924,  107  App.  sary,  but,  where  the  carrier's  em- 
Div.  ae.  ployes  know  the  state  of  the  weather 

36.  Ames  v.  Fargo,  99  N.  Y.  Supp.  and  that  hogs  in  transit  are  suflfer- 
994,   114  App.  Div.   666.  ing  from  heat,  the  shipper  is  not  re- 

37.  Cohn  V.  Piatt,  95  N.  Y.  Supp.  quired  to  call  attention  to  the  condi- 
535,  48  Misc.  Rep.  378.  tions  with  which  they  are  acquainted, 

38.  Illinois  Cent.  R.  Co.  v.  Holt,  but  may  rely  upon  them  to  discharge 
29  Ky.  Law  Rep.  135,  92  S.  W.  540.  their  plain  duty  of  showering  as  the 

The    duty   of    showering    stock   to  condition  of  the  stock  requires.    Peck 

keep    down   the    temperature   during  v.   Chicago   Great   Western   Ry.    Co., 

warm  weather  rests  upon  the  carrier  138  Iowa,  187,  115  N.  W.  1113. 
■who  has  control  of  the  facilities,  and  39.  Pecos,  etc.,  Ry.  Co.  v.  Jarman 

all  that  can  be  exacted  of  the  ship-  &  Arnett,    (Tex.   Civ.  App.)    138   S. 

per  accompanying  his  stock  is  that  W.  1131. 
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the  bill  of  lading  or  shipping  contract,  the  common-law  rule  as  to 
the  duty  to  care  for  live  stock  in  transportation  is  imported  into 
and  becomes  a  part  of  the  contract.^"  Though  at  common  law  in 
the  shipment  of  live  stock  the  duty  devolves  on  the  carrier  and 
not  on  the  shipper  to  give  the  necessary  care  and  attention,  the 
carrier  may,  to  an  extent  at  least,  absolve  itself  from  this  duty  by 
a  provision  in  the  bill  of  lading  or  shipping  contract,  and  impose 
the  duty  on  the  shipper,  if  the  latter  ^rees  to  the  provision  in 
the  shipping  contract."  A  shipper  of  live  stock  who  intends  to 
charge  the  carrier  with  the  duty  of  carrying  and  delivering  the 
stock  graded  and  classified  in  the  manner  in  which  he  loaded  them 
on  the  cars,  must  require  the  insertion  of  such  a  stipulation  in  the 
contract,  and  where  there  is  no  such  a  stipulation  and  it  was  not 
omitted  by  fraud  or  mistake,  the  carrier  need  not,  in  transporting, 
reloading,  and  delivering  the  stock,  maintain  the  grading  and 
classification  made  by  the  shipper  in  loading  them.^  An  express 
company,  which  carried  horses  under  a  bill  of  lading  which  speci- 
fied no  particular  route,  is  not  liable  to  the  consignee  for  depriving 
him  of  the  right  to  accept  delivery  at  a  point  at  which  he  requested 
that  his  horses  be  watered,  fed,  and  unloaded,  by  not  sending  them 
by  way  of  such  point.^^  A  shipper  accompanying  stock  may  rely 
on  the  route  specified  in  the  bill  of  lading." 

§  5.  Duty  in  respect  to  facilities  and  means  of  transportation. 

A  common  carrier  is  bound  to  employ  safe  and  sufficient  means 
of  carriage,  trustworthy  and  competent  servants,  and,  by  itself 
or  its  agents,  to  exercise  an  intelligent  supervision  over  the  system 
of  carriage  which  it  employs.  It  is  therefore  to  all  intents  and 
purposes  an  insurer  against  such  perils  of  transportation  as  it  is 

40.  Chicago,  etc.,  E,.  Co.  v.  Hos-  42.  Baltimore,  etc.,  E.  Co.  v.  Clift, 
tetter,    171    Ind.    465,   84   N.    E.    534,       143  Ky.  573,  134  S.  W.  917. 

rev'g  judg.  —  Ind.  App.  — ,  82  N.  E.  43.  Edwards   v.  American  Express 

1134.  Co.,  109  Me.  444,  84  Atl.  9S7. 

41.  Chicago,  etc.,  R.  Co.  v.  Hos-  44.  Stanley  v.  Chicago,  etc.,  R.  Co., 
tetter,  swpra.  154  Iowa,  60,  134  N.  W.  417. 


CAEEIEES  OF  LIVE  STOCK. 


793 


its  duty  to  provide  against ;  and  these  include  all  the  perils  of  the 
journey  except  such  as  arise  from  the  act  of  God  or  the  public 
enemies.'"  The  obligation  of  a  carrier  to  provide  cars  upon  de- 
mand is  the  same  in  respect  to  the  carriage  of  live  stock  as  of  mer- 
chandise." A  carrier  of  live  stock  is  bound  to  provide  cars  prop- 
erly constructed,  of  sufficient  strength,  safe,  fit  and  suitable  under 
existing  conditions  for  the  transportation  of  the  stock  tendered  for 
shipment,  due  consideration  being  given  to  the  kind,  character, 
and  value  of  the  stock,  and  to  exercise  due  care  to  carry  safely.^' 
It  has  been  held  that  the  cars  and  doors  must  be  absolutely  and 
actually  sufficient  to  prevent  cattle  breaking  through  and  escaping 
although  they  may  be  unruly  and  vicious.*^    On  the  other  hand  it 


45.  Trace  v.  Pennsylvania  R.  Co., 
26  Pa.  Super.  Ot.  466. 

46.  Newport  News,  etc.,  R.  Co.  v. 
Mercer,  96  Ky.  475;  White  v.  Mis- 
souri Pac.  R.  Co.,  19  Mo.  App.  400; 
Gulf,  etc.,  R.  Co.  V.  Hume,  87  Tex. 
211;  Lawrence  v.  Milwaukee,  etc.,  R. 
Co.,  84  Wis.  427.  This  duty  is  im- 
posed by  statute  in  Wisconsin  and 
other  States.  Ayres  v.  Chicago,  etc., 
E.  Co.,  71  Wis.  372,  75  Wis.  215. 

Cars  for  exclusive  use. — When  a 
shipper  requires  a  car  at  a  railroad 
station  for  his  exclusive  use,  he  must 
give  notice  to  the  railroad  company, 
after  whioh  it  will  have  a  reason- 
able time  in  which  to  furnish  the  car. 
Illinois  Cent.  R.  Co.  v.  Bundy,  97  111. 
App.  203.  Where  shippers  held  their 
cattle  at  a  certain  point  on  account 
of  a  railroad's  failure  to  furnish  cars 
at  an  agreed  time,  they  could  re- 
cover on  account  of  defects  in  the 
cars  finally  furnished  them,  whether 
they  demanded  other  cars  in  writing 
or  mot.  Gulf,  etc.,  R.  Oo.  v.  Irvine  & 
Woods.  (Tex.  Civ.  App.)  73  S.  W. 
540. 


47.  Western  R.  Oo.  v.  Harwell,  91 
Ala.  340;  Union  Pac.  R.  Co.  v. 
Rainey,  19  Colo.  225;  Indiana/polis, 
etc.,  R.  Co.  V.  Strain,  81  111.  540;  St. 
Louis,  etc.,  R.  Oo.  v.  Dorman,  72  111. 
504 ;  Betts  V.  Chicago,  etc.,  R.  Co.,  93 
Iowa,  343;  McDaniel  v.  Chicago,  etc., 
R.  Co.,  34  Iowa,  412;  Rhodes  v. 
Louisville,  etc.,  R.  Co.,  9  Bush  (Ky.) 
688;  Great  Western  R.  Co.  v.  Hawk- 
ins, 18  Mich.  437;  Harrison  v.  Mis- 
souri Pac.  R.  Co.,  74  Mo.  364;  East 
Tennessee,  etc.,  R.  Co.  v.  Whittle,  27 
Ga.  535;  Chicago,  etc.,  R.  Co.  v.  Wil- 
liams, 61  Neb.  608,  85  N.  W.  833; 
Blower  v.  Great  Western  R.  Co.,  L. 
R.  7  C.  P.  655,  41  L.  J.  C.  P.  268. 
See  also  the  Brantford  City,  29  Fed. 
373,  as  to  cattle  fittings  on  vessel. 

48.  Pratt  v.  Ogdensburg,  etc.,  R. 
Co.,  103  Mass.  557;  Smith  v.  New 
Haven,  etc.,  R.  Co.,  12  Allen  (Mass.) 
531,  90  Am.  Dec.  166;  Indianapolis, 
etc.,  R.  Co.  V.  Strain,  81  111.  504; 
Betts  V.  Chicago,  etc.,  R.  Co.,  92 
Iowa,  343. 
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has  been  held  that  it  is  enough  if  the  cars  are  reasonably  safe  and 
suitable  for  the  purpose  for  which  they  are  to  be  used,  and  that 
the  carrier  is  not  bound  to  provide  the  safest  and  most  approved 
cars  or  the  best  appliances  in  use.*'  In  an  action  to  recover  dam- 
ages the  shipper  must  prove  the  car  to  have  been  defective  or 
unsuitable/"  and  where  there  is  a  conflict  of  testimony  as  to 
whether  the  car  or  its  fixtures  were  suitable,  the  question  is  one 
for  the  jury.^^  The  fact  that  the  car  used  was  similar  to  those 
the  carrier  had  always  used  for  the  purpose  is  no  defense  if  the 
car  was  in  fact  defective."  The  carrier  is  liable  for  negligence  in 
failing  to  properly  bed  the  cars,  if  it  has  undertaken  to  supply 
bedding.^'  But  if  the  bedding  of  the  cars  was  included  in  the 
loading  to  be  done  by  the  shipper,^*  or  if  the  shipper  accepted  and 
loaded  a  car  without  objection,  knowing  that  it  was  not  "  bedded,^' 
or  was  present  when  the  cars  were  bedded  and  expressed  his  satis- 
faction therewith,  whereupon  the  carrier  ceased  to  bed  the  cars 
and  turned  them  over  to  the  shipper  to  be  loaded,^'  such  facts  if 
found,  constitute  a  defense.  Where  defendant  carrier  placed  a 
horse  delivered  to  it  for  transportation  in  a  car,  one  door  of  which 
could  not  be  closed,  and  the  car  was  put  in  a  train  without  being 
inspected,  and,  after  the  train  started,  the  horse  fell  out  of  the 
car  and  was  killed,  the  carrier  was  held  guilty  of  gross  negli- 
gence within  a  provision  in  the  contract  of  shipment  that  the  car- 
rier should  not  be  liable  except  for  gross  negligence.^^    The  char- 

49.  Illinois  Cent.  R.  Oo.  v.  Haynes,  52.  Leonard  v.  Fitcliburg  R.  Co., 
63  Miss.  485;    Selby  v.  Wilmington,       143  Mass.   307. 

etc.,  R.  Co.,  113  N".  C.  588.  53.  Powell  v.  Pennsylvania  R.  Co., 

50.  St.  Louis,  etc.,  R.  Co..  v.  Hen-  33  Pa.  St.  414,  75  Am.  Deo.  564. 
derson,   57   Ark.   403,  car  alleged  to  54.  Atchison    v.    Chicago,    etc.,    R. 
have  been  infected  with  Texas  fever;  Co.,   80  Mo.   313. 

Morrison  v.  Phillips,  etc.,  Constr.  Co.,  55.  East  Tennessee,  etc.,  R.  Co.  v. 

44   Wis.   405,   injury   caused   by   car  Johnson,  75  Ala.  596. 

wheel  breaking.  56.  Texas  Cent.  R.  Oo.  v.  O'Laugh- 

51.  Haynes  v.  Wabash  R.  Co.,  54  lin,  (Tex.  Civ.  App.)  72  S.  W.  610. 
Mo.  App.  583 ;  Armstrong  v.  United  57.  Root  v.  New  York,  etc.,  R.  Co., 
States  Express  Co.,  159  Pa.  St.  640. 
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acter  of  cara  to  be  provided  for  transporting  certain  classes  of  live 
stock  is  sometimes  provided  by  statute,  and  such  provisions  have 
been  held  to  be  reasonable  regulations  of  common  carriers  and 
constitutional.^*  It  is  not  necessary  to  plead  or  prove  the  defend- 
ant's negligence  in  an  action  against  a  carrier  for  injuries  to  a 
shipment  of  stock,  caused  by  its  failure  to  provide  proper  cars, 
since  it  is  responsible  for  such  injuries,  without  regard  to  the 
question  of  negligence.^' 

§  6.  Duties  as  to  mode  and  means  of  transportation. 

A  carrier  of  live  stock  must  provide  suitable  and  adequate  cars 
for  the  care  and  preservation  of  the  stock  during  transportation.** 
A  carrier  undertaking  to  furnish  a  car  for  the  transportation  of 
horses  must  supply  one  which  is  free  from  substantial  defects.*^ 
A  carrier  must  transport  live  stock  with  such  suitable  and  suiEcient 
means  as  it  must  provide  for  its  business.*^  A  live  stock  carrier 
must  furnish  a  car  reasonably  safe  and  suitable,  in  view  of  the 
kind,  character,  and  nature  of  the  stock  to  be  transported.*^  A 
carrier  of  live  stock  need  not  run  a  special  train  with  a  car  of  stock 
of  a  shipper.**  Cars  for  the  transportation  of  horses  or  mules 
should  be  bedded.*^     A  common  carrier  is  required  to  furnish 

83  Hun   (N.  Y.)  Ill,  31  N.  Y.  Supp.  for  not  doing  so,  though  the  shipper 

357.  examined  the  car  and  did  not  object 

58.  Emerson  v.  St.  Louis,  etc.,  R.  to  its  fitness. 
Co.,  Ill  Mo.  161,  as  to  statute  re-  61.  Blair  &  Jackson  v.  Wells  Far- 
quiring  double-decked  cars  for  sheep ;  go  &  Co.,  —  Iowa,  — ,  135  N.  W.  615. 
Paddock  v.  Missouri  Pac.  R.  Co.,  1  62.  St.  Louis,  etc.,  R.  Oo.  v.  Jones, 
Mo.  App.  Rep.  87,  as  to  statute  re-  93  Ark.  537,  125  S.  W.  1035. 
quiring  all  stock  cars  to  be  provided  63.  Berry  v.  Chicago,  etc.,  R.  Co., 
with  trap  doors.  24  S.  D.  611,  124  N.  W.  859. 

89.  International,    etc.,    R.    Co.    v.  64.  N'eedham   v.    Boston   &   M.   R. 

Pool,  34  Tex.  Civ.  App.  575,  59  S.  W.  Co.,  83  Vt.  518,  74  Atl.  226. 

911.  65.  Chicago,    etc.,    R.    Co.    v.    Cle- 

80.  Harden  v.  Chesapeake  &  0.  Ry.  ments.    (Tex.  Civ.  App.)    115   S.  W. 

Co.,    157   N.   C.   338,   73    S.   E.    1043;  664 

Gulf,  etc.,  R.  Co.  V.  Cunningham  (Tex.  A  carrier  of  live  stock,  having  un- 

Civ.   App.)     113    S.    W.    767,    and   a  dertaken   to   bed    the    ears,    whether 

carrier  is  not  relieved  from  liability  bound   to  or  not,   must   exercise   at 
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reasonably  safe  and  suitable  cars  for  the  transportation  of  horses 
tendered  for  shipment,  and  if  a  car  offered  a  shipper  can  only  be 
made  thus  safe  and  suitable  by  the  use  of  bedding,  it  is  the  duty 
of  the  carrier  to  furnish  it;  and  it  is  not  relieved  of  this  duty  by 
an  agreement  of  the  shipper  to  load  and  unload  his  stock,  and  to 
feed,  water,  and  care  for  it  in  transit.^*  Where  a  carrier  contracted 
to  transport  certain  horses  for  plaintiff,  the  carrier  was  bound  to 
furnish  suitable  cars,  provided  with  sufficient  facilities  for  ventila- 
tion.*' A  railway  company  was  not  liable  for  failure  to  furnish 
stock  cars  at  a  certain  station  on  the  same  day  they  were  ordered, 
where  it  appeared  that  none  were  available,  notwithstanding  four 
days  previously  the  shipper  informed  the  agent  at  a  station  four 
miles  distant,  that  they  would  want  the  cars  to  ship  live  stock  from 
there  to  the  former  station ;  it  appearing  that  the  agent  at  the  latter 
station  had  no  authority  to  order  cars  from  there  to  the  former 
station.*^  Where  one  of  the  plaintiffs  on  application  was  tendered 
a  single  car  in  which  to  transport  his  mules,  and  this  he  merely 
"  bedded  down,"  and  nailed  planks  around  to  prevent  the  mules 
from  getting  their  feet  through  the  openings,  he  did  not  thereby 
relieve  the  carrier  from  liability  for  injuries  to  one  of  the  mules 
by  reason  of  its  negligence  in  permitting  a  bolt  to  protrude  within 
the  car.'^  Defendant  railroad,  when  its  agent  saw  that  a  jack 
shipped  by  plaintiff  was  so  frightened  by  a  train  as  to  throw  him 
into  an  uncontrollable  fit  of  terror,  causing  him  to  fall  dovm  in 
his  crate,  so  that  he  could  not  get  up,  was  bound  to  use  ordinary 
care  to  protect  the  jack  from  further  injury,  and  if  to  do  so  re- 
quired him  to  be  unloaded  and  recrated,  or  otherwise  given  atten- 

least  ordinary  care  to  see  that  they  Chicago  &  N.  W.  Ry.  Co.,   135  Wis. 

are  properly  bedded.     Houston  &  T.  116  N.  W.  179. 

0.  R.  Do.  V.  Mayes,  (Tex.  Civ.  App.)  68.  Lake  Store,  etc.,  R.  Co.  v.  An- 

97   S.  W.   318.  575,  116  N.  W.  179. 

66.  Allen  v.  Chicago,  etc.,  R.  Co.,  82  derson,   39   Ind.   App.   112,   79  N.   R. 
Neh.  726,  118  N.  W.  655.  69.  St.  Louis  &  S.  F.  R.  Oo.  v.  Pro- 

67.  John  Sehroeder  Lumber  Oo.  v.  sius  &  Le  Compte,    (Tex.  Civ.  App.) 

105  S.  W.  1131. 


CAEEIEKS  OF  LIVE  STOCK.  797 

tion,  it  should  have  been  done  at  the  first  stopping  place  affording 
reasonable  facilities  for  that  purpose.™  Where  a  calf  was  injured 
in  the  racks  of  pens  provided  by  a  carrier,  during  transportation, 
through  the  negligence  of  the  carrier  in  making  the  racks  so  low 
that  the  calf  could  get  into  them  by  its  own  voluntary  action,  the 
carrier  is  not  relieved  from  liability.'^  While  it  is  the  duty  of  a 
common  carrier  engaged  in  the  business  of  carrying  live  stock  to 
furnish  suitable  and  safe  cars  and  facilities  therefor,  it  is  entitled 
to  a  reasonable  time  within  which  to  furnish  the  cars.'^  It  is  the 
duty  of  a  railroad  company  to  furnish  shippers  of  cattle  with  cars 
free  from  contagious  cattle  diseases,  and,  if  it  fails  to  do  so,  it  is 
liable  for  loss  of  cattle  caused  thereby." 

§  7.  Stock  pens  and  yards. 

A  railroad  company  as  a  carrier  of  live  stock  is  obliged  to  pro- 
vide necessary  and  proper  means  and  facilities,  such  as  good  and 
sufficient  stock  pens  and  yards  at  its  depot,  for  receiving  live  stock 
offered  it  for  shipment,  and  for  its  delivery  to  the  consignee,''* 
and  such  other  facilities  as  may  be  necessary  for  the  safe  and  con- 

70.  Kelly  v.  Adams  Express  Co.,  134  sloping  to  the  south  with  no  shade, 
Ky.  208,  119  S.  W.  747.  shelter  or  water  thereon,  and  an  em- 

71.  Gulf,  etc.,  E.  Co.  v.  Dunman,  bankment  to  the  south,  shutting  off 
(Tex.  Civ.  App.)   81  S.  W.  789.  the  breeze,  are  not  safe  pens  for  fat 

72.  Moore  v.  Baltimore  &  0.  R.  hogg  in  June;  Flint  v.  Boston,  etc., 
Co.,   103  Va.  189,  48  S.  E.  887.  R.  Co,  73  N.  H.  141,  59  Atl.  938,  duty 

73.  Illinois  Cent.  E.  Co.  v  Harris,  of  railroad  under  statute. 

184  111.  57,  56  N.  E.  316,  48  L.  E.  A.  Eailroad     companies     cannot     ab- 

175,  aff'g  judg.  84  111.  App.  463.  solve  themselves  from  their  statutory 

74.  Covington  Stock-Yards  Co.  v.  duty  to  keep  suitable  pens  for  the 
Keith,  139  U.  S.  128,  49  Am.  &  Eng.  shipment  of  cattle,  by  showing  that 
E.  Cas.  149,  35  L.  Ed.  73,  9  Ey.  &  they  were  so  badly  kept  or  con- 
Oorp.  L.  J.  383,  11  Sup.  Ot.  461;  stnicted  as  to  make  it  contributory 
St.  Louis  &  S.  F.  R.  Co.  v.  Cavender,  negligence  upon  the  part  of  the  ship- 
170  Ala.  601,  54  So.  54;  Lackland  v.  per  to  use  them.  Gulf,  etc.,  R.  Oo.  v. 
Chicago,  etc.,  Ey.  Co.,  101  Mo.  App.  Trawick,  SO  Tex.  370,  15  S.  W.  568; 
420,  74  S.  W.  505,  and  it  is  at  least  Gulf,  etc.,  E.  Co.  v.  Wood  (Tev.  Civ. 
open  to  the  jury  to  find  pens  on  ground  App.),  30  S.  W.  715;  Galveston,  etc.. 
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venient  loading  and  unloading  of  the  stock.''  But  a  railroad  com- 
pany, in  providing  pens  for  delivering  cattle  at  a  certain  point, 
is  only  required  to  have  such  a  number  of  pens  as,  according  to 
the  business  of  the  carrier  at  that  point,  is  sufficient  for  the  ordi- 
nary and  usual  volume  of  business,  and  the  business  of  other  car- 
riers there  is  immaterial.™  The  shipper  is  entitled  to  recover 
for  any  damages  caused  to  his  stock  by  reason  of  the  carrier's 
failure  to  provide  such  facilities  and  to  keep  them  safe,  or  to  pro- 
vide suitable  facilities  for  stock  unloaded  en  route  to  feed,"  or 
on  account  of  a  delay,'*  or  for  imloading  the  stock  after  the  trans- 
portation is  ended  and  keeping  them  until  called  for  by  the  ovsmer 
or  consignee."  Where  a  railroad  company  does  not  provide  suit- 
able facilities  for  the  delivery  of  live  stock  contracted  to  be  carried 
by  it,  it  may  be  compelled  to  deliver  through  facilities  furnished 
by  the  consignee.*"  The  carrier  cannot,  without  special  contract, 
require  compensation  from  the  shipper  or  consignee  for  provid- 
ing such  means  and  facilities  for  shipment,  transportation,  and 
delivery  in  addition  to  the  charges  for  transportation,  since  it  must 
at  all  times  be  in  proper  condition  both  to  receive  from  the  shipper 
and  to  deliver  to  the  consignee,  according  to  the  nature  of  the 

R.  Oo.  V.  Jaxjkaon    (Tex.  Civ.  App.),  McRae,  83  Tex.  614,  27  Am.  St.  Rep. 

37  S.  W.  255 ;  Mason  v.  Missouri  Pac.  926. 

R.  Co.,  25  Mo.  App.  473.  78.  F^inberg  v.   Delaware,  etc.,  R. 

75.  East  Tennessee,  etc.,  R.  Co.  v.  Lo.,  52  N.  J.  L.  451,  45  Am.  &  Eng. 
Herrman,  92  Ga.  384,  defective  plat-  R.  Gas.  848;  Chapin  v.  Chicago,  etc., 
form;  Atchison,  etc.,  R.  Oo.  v.  Allen,  R.  Co.,  79  Iowa,  582,  42  Am.  &  Eng. 
75  Kan.   190,   88   Pac.   966,   10  L.  R.  R.  Cos.  542. 

A.    (N.  S.)    576;   Owen  v.  Louisville,  79.  Myrick   v.   Michigan    Cent.    R. 

etc.,  R.  Co.,  87  Ky.  626;  Armstrong  Co.,  9  Biss.   (U.  S.)   44;   Chesapeake, 

V.  Chicago,  etc.,  R.  Co.,  45  Minn.  85;  etc.,  R.  Co.  v.  American  Exch.  Bank, 

Missouri,  etc.,  R.  Co.  v.  Wood   (Tex.  92   Va.   495;    Cook   v.   Kansas   City, 

Civ.  App.),  31  S.  W.  237.  etc.,  R.  Co.,  57  Mo.  App.  471;  Moses 

76.  Texas    &    P.    R.    Oo.    v.    Earn-  v.   Port  Townsend   Soilthern  R.   Co., 
brough,    (Tex.   Civ.  App.)    55   S.  W.  5   Wash.   595;    Gulf,   etc.,   R.   Co.   v. 
188;  Casey  v.  St.  Louis  S.  W.  Ry.  Co.  York,  3  Tex.  App.  Civ.  Oas.  §  813. 
(Tex.   Civ.  App.l,  83  S.  W.  20.  80.  Covington    Stock-Yards    Co.    v 

77.  International,    etc.,    R.    Oo.    v.  Keith,  supra. 
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property  to  be  transported."  But  it  may  charge  a  separate  item 
for  the  transfer  from  its  line  to  stockyards  not  on  its  line  over 
tracks  owned  by  the  stockyards  company,  where  the  printed  sched- 
ule shows  in  two  items  the  compensation  for  the  haul  over  its  own 
line  to  its  station,  and  that  exacted  for  the  transfer  from  its  station 
to 'the  place  of  delivery,  and  delivery  was  to  be  made  at  the  stock- 
yards.*^ It  is  the  duty  of  a  railway  company  to  keep  yards  pro- 
vided for  the  care  of  stock,  and  in  which  stock  in  transit  may  be 
unloaded  for  rest,  feed,  and  water,  with  their  approaches  and 
walks,  in  a  reasonably  safe  condition,  not  only  for  the  stock  placed 
therein,  but  also  for  persons  who  accompany  the  stock  as  care- 
takers, and  who,  in  the  performance  of  their  duties,  may  find  it 
necessary  to  go  into  or  through  the  yards.*'  A  carrier  must  main- 
tain its  stock  pens  in  a  reasonably  safe  condition  for  the  purposes 
for  which  they  are  intended,  and  it  must  use  ordinary  care  in  their 
construction.**  A  railroad  carrying  live  stock  is  required  to  fur- 
nish suitable  facilities,  such  as  stock  pens  and  yards,  and  for  the 
carriage  of  the  stock.*"  A  common  carrier  of  live  stock  is  required 
to  maintain  reasonably  safe  stock  pens  for  the  convenience  of 
shippers.*^  Where  a  carrier  of  live  stock  provides  stock  yards  at 
its  stations  to  receive  stock  for  shipment,  it  should  keep  them  in 
reasonably  safe  condition,  and  the  failure  so  to  do  is  negligence, 
and  the  carrier  is  liable  for  resulting  injuries.*'    Were  cattle  were 

81.  Oavington  Stock -Yards  Co.  v.  v.  Rogers,  (Tex.  Civ.  App.)  141  S. 
Keith,  supra.     See  also  Oregon  Short      W.  1011. 

Line,  etc.,  R.  Oo.  v.  Ilwaco  R.,  etc.,  85.  Colorado  &  S.  Ry.  Co.  v.  Breni- 

Co.,   51  Fed.   611,  50  Am.  &  Eng.  R.  man,  S3  Colo.  App.  1,  125  Pac.  855. 

Cas.    554.  86.  Reading  v.  Chicago,  etc.,  R.  Co., 

82.  Walker  v.  Keenan,  73  Fed.  755,  16>5  Mo.  App.  123,  145  S.  W.  11&6. 
34  U.  S.  App.  691,  19  C.  C.  A.  668.  87.  St.   Ijouis   &    S.    F.   R.   Oo.   v. 

83.  Atchison,  etc.,  R.  Oo.  v.  Allen,  Beets,  75  Kan.  295,  89  Pac.  683,  10 
75  Kan.  190,  88  Pac.  966,  10  L.  R.  A.  L.  R.  A.  (N.  S.)  571,  where  one  en- 
(N.  S.)   576.  tire   side  of   the   pen   fell    down   be- 

84.  Louisville  &  N.  R.  Co.  v.  cause  the  iposts  were  rotted  off,  and 
Thompson,   144  Ky.   765,   139   S.   W.  the  cattle  escaped. 

939;   Missouri,  etc.,  R.  Co.  of  Texas  A    railroad   negligently   failing   to 
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not  injured  by  being  unloaded  from  cars,  but  by  being  put  in  in- 
fected pens  after  unloading  and  after  the  carrier's  agent  had 
assured  the  shipper,  ignorant  of  the  danger  of  infection,  that  there 
was  no  danger,  the  fact  that  they  were  unloaded  in  violation  of 
the  regulations  of  the  United  States  Department  of  Agriculture 
did  not  defeat  a  recovery.^  A  carrier  of  live  stock  is  not  under 
the  absolute  duty  of  guaranteeing  cattle  against  injury  by  reason 
of  insufficient  pens,  and  the  true  test  is  whether  the  pens  under 
all  the  circumstances  were  such  as  a  person  of  ordinary  prudence 
would  have  provided.*^  It  is  the  duty  of  a  railway  company  to 
furnish  sufficient  suitable  pens  and  facilities  at  its  terminus  for 
delivering  cattle  shipped  over  its  line,  and  the  crowded  condition 
of  the  stockyards  at  its  terminus  will  not  relieve  it  from  liability 
for  damages  from  negligence  in  handling  a  shipment  of  cattle.'" 
Where  plaintiff  showed  that  he  would  have  cared  for  his  cattle  at 
a  junction  point,  either  in  the  yards  of  the  connecting  carrier  or 
elsewhere,  so  as  to  prevent  injury  received  while  standing  in  the 
cars,  but  for  the  assurance  of  defendant's  agent  that  the  cattle 
could  be  forwarded  at  once,  it  cannot  be  claimed  that  the  agent's 
representations  were  not  the  proximate  cause  of  the  injury  because 

maintain  adequate  pens  is  liable  for  and  are  for  the  protection  of  other 

damages     sustain^     in    consequence  cattle  at  the  point  of  destination,  and 

thereof,    whether    the    railroad    has  a  violation  of  such  regulations  by  a 

been  served  with  notice  that  its  ship-  carrier    of    cattle    from    a    northern 

ping   pens   were   inadequate   and   in-  state  through  Texas  to  Mexico  does 

sufficient,  or  not.    Texas  P.  Ey.  Co.  T.  not  defeat  a  recovery  in  the  absence 

Slator,    (Tex.  Civ.  App.)    102  S.  W.  of    evidence    that   cattle    in    Mexico 

156.  could  be  infected,  or  that  Mexico  was 

88.  International,   eitc.,    R.    Oo.   v.  a  territory  in  whose  favor  the  quar- 

McCuUough,  (Tex.  Civ.  App.)   118  S.  antine  was  established.     Id. 

W.  558.  89.  Chicago,   etc.,   R.   Oo.  v.   Cren- 

The  quarantine  regulations  of  the  shaw,    (Tex.   Civ.   App.)    136   S.   W. 

United   States   Department  of   Agri-  602. 

culture  as  to  where  oattle  may  be  un-  90.  Texas  &  P.  Ry.  Oo.  v.  Henson, 

loaded  in  Texas  refer  only  to  cattle  (Tex  Civ.  App.)   121  S.  W.  1137. 
shipped   from   one   state   to   another, 
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the  yards  of  the  connecting  carrier  would  not  have  held  all  the 
cattle." 

§  8.  Duty  in  respect  to  loading  and  unloading  live  stock. 

Railroad  companies  must  carry  live  stock,  and,  as  an  incident, 
furnish  reasonably  sufficient  facilities  for  loading  and  unloading.'^ 
It  is  the  duty  of  a  carrier  of  live  stock  to  furnish  a  safe  place  for 
their  unloading.^'  The  duty  to  load  live  stock,  in  the  absence  of 
a  special  contract  or  special  circumstances,  rests  primarily  on  the 
carrier.'*  The  carrier  is  primarily  bound  to  unload  stock  at  desti- 
nation, unless  the  shipper  is  required  to  do  so  by  special  contract.^ 
Where  a  carrier,  required  to  unload  stock  in  transit,  desires  to 
furnish  a  yard  away  from  the  tracks,  it  assumes  the  duty  to  make 
the  transfer  from  the  cars  to  the  yard,  and  is  liable  for  any  loss  or 
damage  while  so  doing.''  Where  a  carrier  is  required  to  unload 
stock  for  food  and  rest  during  transportation,  it  may  provide  a 
yard  other  than  the  stockyard,  if  reasonably  convenient  and  with- 
out expense  to  the  shipper ;  he  being  entitled  to  attend  to  the  feed- 
ing and  watering  himself."  Where  a  carrier  undertakes  to  dis- 
charge the  duty  of  loading  live  stock  without  notice  to  the  shipper 
or  his  agent,  it  will  be  liable  if  negligent  in  the  performance  of 
the  act,  notwithstanding  a  stipulation  in  the  contract  requiring 
the  loading  to  be  done  by  the  shipper.'*    If  a  carrier's  agent  ordered 

91.  St.  Louis,  etc.,  "E.  Co.  v.  of  unloading  cattle  at  the  place  of 
Vauglian,  (Tex.  Civ.  App.)  113  S.  destination,  they  are  liable  for  any 
W.  1035.  damage  resulting  from,  their  failure 

92.  Chicago,  etc.,  E,.  Co.  v.  Baugh,  to  do  so  in  a  proper  manner.  Mexi- 
175  Ind.  419,  94  N.  E.  571.  can  Nat.  R.  Co.  v.  Savage,  (Tex.  Oiv. 

93.  Letts   V.   Wabash   E.    Co.,    131  App.)   41  S.  W.  663. 

Mo.  App.  370,  111  S.  W.  138.  96.  Drake  v.  Great  Northern  E.  Co., 

94.  Indiana  Union  Traction  Co.  v.  34  S.  D.  19,  133  N.  W.  83. 
Eenadum,  43  Ind.  App.  131,  83  N.  E.  97.  Drake    v.    Great    Northern    R. 
361.  Co.,  34  S.  D.  19,  133  N.  W.  83. 

95.  Galveston,  etc.,  E.  Oo.  v.  Jones,  98.  Chicago,  etc.,  R.  Co.  v.  Pollock, 
(Tpx.  Civ.  App.)  133  S.  W.  737.  16  Wyo.  331,  93  Pae.  847. 

Where  carriers   assumed  the  duty 
50 
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plaintiff  to  unload  a  horse  at  a  place  where  no  proper  facilities 
were  provided  for  unloading,  it  was  immaterial,  upon  plaintiff's 
right  to  recover  for  injuries  caused  by  unloading  it  there,  whether 
the  carrier's  contract  was  to  imload  the  horses  at  that  point  or 
another  point.''  A  carrier  of  live  stock,  required  by  contract  or 
by  common  law  to  exercise  proper  care  for  the  preservation  of 
live  stock  in  transportation,  need  not  permit  the  shipper  to  unload 
the  stock  for  two  weeks,  to  improve  the  <etock  and  make  it  suitable 
for  market;  and  the  right  of  a  shipper  to  such  a  privilege  must 
be  expressed  in  his  contract  of  shipment.^  A  carrier  must  furnish 
reasonably  safe  pens  for  cattle  unloaded  en  route,  especially  where 
a  delay  is  caused  by  its  failure  to  make  connections.^  A  carrier 
of  live  stock  must  have  some  agent  at  its  office  with  authority  to 
transact  business  with  reference  to  the  handling  of  live  stock,  and 
a  carrier  employing  an  agent  for  that  purpose  must,  where  the 
agent  is  absent,  substitute  another  agent  in  his  place,  to  whom 
information  may  be  given  that  the  stock  is  suffering  from  want  of 
attention,  and  that  the  cars  must  be  transferred  to  a  suitable  place 
for  unloading.^  A  carrier's  duty  to  designate  the  car  in  which 
hogs  offered  for  shipment  shall  be  loaded  is  not  sufficiently  per- 
formed by  the  exercise  of  ordinary  care,  and  where  a  shipper  is 
directed  by  a  carrier's  agent  to  load  hogs  in  the  wrong  car,  the 
carrier  is  responsible  for  such  damages  as  naturally  result  from 
removal  of  the  hogs  required  by  the  carrier;  but  if  the  shipper 
loads  the  hogs  in  the  wrong  car,  without  inquiry  from  the  carrier's 
agent,  he  assumes  the  risk.*    A  carrier  is  liable  for  injuries  sus- 

99.  Louisville  &  N.  R.  Oo.  v.  Gorm-  a-t  a  station  with  the  assent  of  the 

ley,  —  Ky. — ,  121  S.  W.  965.  carrier    in    transacting    the   business 

1.  Banks  v.   Chicago,   etc.,  R.   Co.,  with   reference   to   freight'  held   suffi- 
153  App.  469,  134  S.  W.  1071.  cient  to  charge  the  carrier  with  the 

2.  International  &,  6.  N.  R.  Co.  v.  duty   of   transferring   the   cars   to   a 
McOullough,   (Tex  Civ.  App.)    118  S.  proper  place. 

W.  558.  4.  Weisinger   v.   Southern   Ry.   Co. 

3.  Westphalen  v.  Atlantic  N.  &  S.      in  Ky.,  33  Ky.  Law  Rep.  1038,  112  S. 
Ry.  Co.,  152  Iowa,  233,  132  N.  W.  57,       W.   660. 

notice    to    a   passenger   ticket    agent 
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tained  to  animals  shipped  while  being  unloaded,  in  consequence 
of  insufficient  facilities  used  by  it  in  unloading  the  stock.^  The 
ways  and  means  for  loading  cattle  to  be  shipped  being  in  proper 
condition,  and  the  duty  of  loading  being  upon  the  shipper,  it  is 
his  duty  to  have  the  car  loaded  so  that  the  train  which  is  to  move 
it  may  not  be  unreasonably  delayed.'  Where  a  carrier  contracts 
with  a  shipper  to  stop  its  cars  at  any  of  its  stations  for  watering 
and  feeding,  where  it  has  facilities,  whenever  requested  to  do  so 
in  writing,  it  must  make  known  to  the  shipper  in  a  reasonable  way 
and  time  where  such  facilities  are  to  be  had,  that  he  may  unload 
his  cattle  at  such  places  if  he  desires.'  An  express  company  was 
held  liable,  in  an  action  by  the  ovTner,  where  animals  were  kept 
in  the  car  without  food,  drink,  and  rest  for  forty-nine  hours,  in 
violation  of  the  federal  statute,  and  not  unloaded  on  request  of 
their  custodian  for  feed  and  water.^  Under  the  New  York  Penal 
Code,  making  it  a  misdemeanor  for  a  railroad  company  to  confine 
cattle  for  a  longer  period  than  twenty-four  consecutive  hours  in 
cars  in  the  course  of  transportation,  without  unloading  for  rest, 
water,  and  feeding,  defendant's  liability  was  held  established  by 
proof  that  the  cattle,  which  were  confined  in  the  car  without  un- 
loading during  the  thirty-five  hours  of  transportation,  were  injured 
by  such  criminal  cruelty,' 

§  9.  Shipper's  knowrledge  of  defects  in  cars. 

Where  the  owner  of  property  to  be  transported  makes  his  own 

5.  Braanon  &  Potts  v.  Atlanta  &  7.  Pecos,  etc.,  R.  Co.  v.  Evans- 
W.  P.  R.  Co.,  4  Ga.  App.  749,  62  S.  Snyder-Buel  Co.,  (Tex.  Civ.  App.)  93 
E.  468.  See  also  Gilliland  &  GaflF-  S.  W.  1024,  judg.  aff'd  lOO  Tex.  190, 
ney  v.  Southern  Ry.  Co.,  85  S.  C.  36,  97  S.  W.  466. 

67  S.  E.  20,  as  to  the  rule  in  Georgia  8.  Brockway  v.  American   Express 

as  to  the  loading  and  unloading,  vm-  Co.,  168  Mass.  257,  47  N.  E.  87. 

der   a   bill    of   lading   by   whioh   the  9.  Galloway  v.  Erie  R.  Co.,  95  N. 

shipper  contracts  to  load  and  unload  Y.  Supp.  17,  107  Aipp.  Div.  210,   17 

at  his  own  risk.  N.  Y.  Ann.  Oas.  209. 

6.  Louisville,   etc.,  R.  Co.  v.   God- 
inciii,  104  Ind.  490,  4  N.  E.  163. 
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selection  of  the  vehicles,  under  circumstances  which  charge  him 
with  full  knowledge  of  all  their  capabilities  and  defects,  the  carrier 
is  not  responsible  for  any  injury  which  raay  result  exclusively 
from  such  defects.  It  is  required  of  the  carrier,  however,  to  see 
that  the  owner  has  such  kaowledge.  The  carrier  need  not  point 
out  such  defects  as  are  palpable,  and  which  could  not  well  be  over- 
looked without  some  degree  of  negligence,  but  if  the  vehicle 
selected  have  defects  which  are  not  pointed  out,  it  is  incumbent 
upon  the  carrier  to  prove  affirmatively  that  they  were  open,  visible 
and  apparent."  The  shipper  is  not  to  be  charged  with  knowledge 
of  defects  not  patent  and  easily  recognized."  He  must  not  only 
have  known  of  the  defect  causing  the  loss,  but  must  have  expressly 
agreed  to  assume  the  risk  of  loss  therefrom,  and  mere  acceptance 
of  the  cars  is  not  a  waiver  of  the  defects ;"  nor  the  mere  presence 
of  the  shipper  while  the  stock  were  being  loaded,  he  having  no 
control  over  the  train  or  the  carrier's  servants.^^  A  provision  in 
a  contract  of  shipment  or  bill  of  lading  that  the  shipper  agrees  to 
accept  the  ears  furnished  him,  or  that  he  had  examined  the  cars 

10.  Harris  v.  Northern  Indiana  R.  them   without  advising   the   carrier; 

Co.,  30  N.  Y.  232,  but  the  selection  Chicago,  etc.,  E.  Co.  v.  Van  Dresar, 

by  the  shipper  of  defective  cars,  by  22   Wis.   511;   Miltimore  v.  Chicago, 

which  the  injury  was  caused,  did  not  etc.,    R.    Co.,     37    Wis.    190;    Great 

relieve  the  carrier   from   responsibil-  Western  R.  Co.  v.  Hawkins,  18  Mich, 

ity  in  the  case  of  an  improper  deten-  427. 

tion;  Illinois  Cent.  R.  Oo.  v.  Hall,  58  11.  Union  Pae.   R.   Co.   v.   Rainey, 

111.  409,  hogs  escaping  owing  to  de-  19  Colo.  225,  61  Am.  &  Eng.  R.  Cas. 

fects  in  the  fastenings  of  cars  of  an-  302;    Haynes  v.   Wabash   R.   Co.,   54 

other  company,  selected  by  the  ship-  Mo.  App.  582. 

per,  after  refusing  to  use  the  cars  of  12.  Ogdonsburg,     etc.,     R.     Co.    v. 

the  defendant   carrier;    Coupland   v.  Pratt,  23  Wall.  (U.  S.)   133,  49  How. 

Housatonie  R.  Co.,  61  Conn.  531,  55  Pr.   (U.  S.)   84,  103  Mass.  557;  Wal- 

Am.  &  Eng.  R.  Cas.  380,  shipper,  in-  lingford  v.  Columbia,  etc.,  R.  Co.,  26 

formed  of  defects,  offered  more  suit-  S.  C.  358;  Kansas  City,  etc.,  R.  Co. 

able  cars  at  a.  higher  and  not  unrea-  v.  Holland,  68  Miss.  351. 
sonable  rate,  which  he  refused;  Betts  13.  Peters  v.  New  Orleans,  etc.,  R. 

V.  Farmers'  L.  &  T.  Cb.,  31  Wis.  80,  Co.,   16  La.  Ann.   222,   79  Am.  Deo. 

91  Am.  Dec.  460,  shipper  recognizing  578. 
diefeots    and    attempting    to     repair 
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and  found  them  safe  and  suitable,  does  not  estop  tlie  shipper  to 
show  that  the  cars  were  in  fact  unsafe,  or  relieve  the  carrier  from 
liability  for  injuries  caused  by  its  negligence  in  supplying  defec- 
tive or  insufficient  cars.  The  carrier  has  the  burden  of  proving 
that  the  cars  were  suitable  vsrhere  there  is  evidence  on  both  sides 
of  the  question."  But  an  agreement  in  a  bill  of  lading  that,  in 
consideration  of  a  reduced  rate  of  shipment,  the  shipper  agrees  to 
examine  the  cars  and  assume  all  risks  of  injuries  through  inse- 
curity of  or  defects  in  the  cars,  will  be  binding  on  the  shipper,  if 
made  in  good  faith  and  an  opportunity  is  given  to  inspect  the  cars 
or  make  objection  to  them.^^  A  carrier  is  not  bound  to  carry  live 
stock  in  the  same  cars  in  which  it  received  them  from  a  connect- 
ing line,  and  the  fact  that  the  cars  used  belonged  to  and  were  fur- 
nished to  the  shipper  by  another  company  will  not  relieve  a  car- 
rier from  liability  caused  by  defects  in  such  cars.^^ 

§  10.  Duty  to  provide  food,  water,  and  rest  for  stock. 

In  the  absence  of  a  special  contract  of  shipment  providing  other- 
wise, a  carrier  transporting  live  stock  must  afford  proper  facilities 
and  reasonable  opportunities  for  feeding,  watering,  and  resting  the 
stock  during  the  transportation,  and  supply  food,  water,  and  rest, 
at  proper  intervals  along  the  route,  and,  if  necessary,  to  unload 
them  for  that  purpose."    But  it  is  not  required  to  supply  food, 

14.  Western  R.  Co.  v.  Harwell,  91  16.  Pennsylvania  Co.  v.  Roy,  102 
Ala.  340;  Gulf,  etc.,  R.  Co.  v.  Wil-  U.  S.  452;  St.  Louis,  etc.,  R.  Co.  v. 
helm,  3  Tex.  App.  Civ.  Oas.  §  457.  Henderson,   57   Ark.   402;    McAlister 

15.  Squire  v.  New  York  Cent.  R.  v.  Chicago,  etc.,  R.  Co.,  74  Mo.  351; 
Co.,  98  Mass.  239.  See  Welsh  v.  Wallingford  v.  Columbia,  etc.,  R.  Co., 
Pittsburgh,  ets.,  R.  Co.,  10  Ohio  St.  26  S.  C.  35«;  Louisville,  etc.,  R.  Co. 
65,  75  Am.  Dec.  490,  holding  that  it  v.  Dies,  91  Tenn.  177;  Combe  v.  Lon- 
is  not  competent  for  a  carrier  to  pro-  don,  etc.,  R.  Co.,  31  L.  T.  N.  S.  631. 
vide  by  special  contract  that  it  will  17.  Harris  v.  Northern  Indiana  R. 
not  be  responsible  for  its  negleot,  or  Co.,  20  N.  Y.  232;  Toledo,  etc.,  R. 
the  unsafe  condition  of  the  doors  of  Co.  v.  Hamilton,  76  111.  393;  Toledo, 
its  cattle  cars;  Gregory  v.  West  Mid-  etc.,  R.  Co.  v.  Thompson,  71  111.  434, 
land  R.  Co.,  2  H.  &  C.  944,  19  Cent,  and  it  is  no  excuse  that  a  pump  at 
L.   J.   165.  its   station  was   accidentally   out   of 
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water,  and  unload  for  rest  on  the  mere  request  of  the  shipper, 
without  regard  to  the  reasonableness  of  the  demand.**  The  carrier 
having  control  of  the  train  is  responsible  for  an  injury  to  stock 
from  their  not  being  watered  at  a  place  where  they  are  detained 
by  a  collision,  and  the  shipper  is  not  obliged  to  persist  in  attempt- 
ing to  water  the  stock  xmtil  forcibly  resisted,  nor  to  make  an  actual 
demand  that  the  train  should  proceed/^  It  is  the  duty  of  the  car- 
rier to  furnish  suitable  water  for  the  steck,  and  it  is  not  relieved 
from  liability  by  showing  that  unwholesome  water  furnished  was 
the  water  afforded  by  that  section,  where  water  for  the  people  at 
that  place  was  hauled  there,  so  that  it  was  not  impossible  by  reason- 
able effort  to  have  furnished  wholesome  water  for  the  stock. ^^  In 
some  States  statutes  provide  that  the  carrier  shall  feed  and  water 
cattle  being  transported  over  its  road,  and  in  case  of  default  shall 
be  liable  for  all  damages  resulting  therefrom,  and  also  for  a  fixed 
penalty.^*     The  law  does  not  require  absolutely  that  the  carrier 


order  unless  Lt  was  not  due  to  its 
negligence  and  there  were  no  other 
means  of  watering  the  stock;  Illi- 
nois Cent.  E.  Co.  v.  Adams,  42  III. 
474,  93  Am.  Dec.  85;  Dunn  v.  Han- 
nibal, etc.,  E.  Co.,  6i8  Mo.  268,  and 
to  unload,  feed  and  water  them  at 
the  journey's  end,  if  there  be  delay  in 
making  delivery,  and  the  health  of 
the  animals  requires  it;  Taylor,  etc., 
E.  Co.  V.  Montgomery,  4  Tex.  App. 
Civ.  Gas.  §  237,  16  S.  W.  178;  Gulf, 
etc.,  R.  Co.  V.  Wilhelm  (Tex.  App.), 
16  S.  W.  109;  Abrams  v.  Milwaukee, 
etc.,  E.  Co.,  87  Wis.  4S5;  Taflf  Vale 
E.  Co.  V.  Giles,  33  L.  J.  Q.  B.  43; 
Allday  v.  Great  Western  E.  Co.,  5 
B.  &  S.  903,  11  E.  C.  L.  903. 

18.  Missouri,  etc.,  Ey.  Co.  v.  Clark, 
35  Tex.  Civ.  App.  189,  79  S.  W.  827.   ' 

19.  Harris  v.  TSforthem  Indiana  E. 
Co.,  20  >;■.  Y.  233. 


20.  Chicago,  etc.,  Ey.  Co.  v.  Mit- 
chell (Tex.  Civ.  App.),  85  S.  W.  286. 
It  is  prima  facie  negligence  for  a  car- 
rier of  live  stock  to  give  the  stock 
alkaline  water  injurious  in  its  effect, 
and  it  does  not  devolve  on  the  ship- 
per to  know  that  the  carrier  did  not 
know  that  the  cattle  were  not  ac- 
customed to  such  water,  where  the 
carrier,  from  the  contract  of  ship- 
ment, must  have  known  that  the 
stock  came  from  a  place  outside  of 
the  alkaline  region.     Id. 

21.  Gulf,  etc.,  E.  Co.  v.  Gray,  87 
Tex.  313:  Galveston,  etc.,  E.  Co.  v. 
Thompson  (Tex.  Civ.  App.),  33  S. 
W.  930;  Good  v.  Galveston,  etc.,  E. 
Co.  (Tex.),  11  S.  W.  854;  Missouri 
Pae.  R.  Co.  v.  Texas,  etc.,  R.  Oo.,  41 
Fed.   913. 
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■unload,  rest,  feed,  and  water  cattle  en  route  on  an  intrastate  ship- 
ment, the  federal  statute  imposing  such  requirements  not  applying 
to  intrastate  shipments.^^  A  carrier  of  live  stock  must  furnish  all 
necessary  facilities  for  their  rest,  exercise,  and  refreshment,  though 
the  time  and  place  thereof  must  be  left  to  its  own  judgment.^'  A 
carrier  of  live  stock  must  afford  proper  facilities  for  having  the 
stock  watered  and  attended  to  during  transportation.^*  The  Texas 
statute,  requiring  a  railroad  company  to  erect  suitable  buildings 
or  inclosures  to  protect  freight  of  every  description,  does  not  im- 
pose on  a  carrier  the  duty  of  equipping  its  cattle  pens  with  facili- 
ties for  watering  stock  preparatory  to  loading.^^  It  is  the  duty 
of  carriers  of  live  stock  for  long  distances  to  feed,  water,  and  rest 
them  as  reasonable  necessity  requires.^^  The  refusal  of  a  carrier 
to  unload  live  stock  for  water  and  feed  on  the  oral  request  of  the 
shipper,  where  based  upon  the  ground  that  the  freight  thereon 


22.  Galveston,  etc.,  R.  Co.  v, 
Jones,  (Tex.  Oiv.  App.)  123  S.  W. 
73T. 

The  statute  requiring  tlie  carrier 
to  feed  and  water  stock  while  in  its 
custody  as  such  implies  that  the  car- 
rier must  be  informed  of  the  condi- 
tions rendering  it  necessary  to  feed 
and  water,  and  ordinary  care  only  is 
required,  and  the  carrier's  conduct  to 
constitute  negligence  depends  on  the 
surrounding  circumstances,  and, 
where  cattle  are  brought  to  the  car- 
rier for  shipment  in  apparently  good 
condition,  the  carrier  is  not  liable  for 
failing  to  furnish  opportunities  to 
^^•ater  them,  unless  it  is  notified  of 
the  necessity  thereof.  San  Antonio  & 
A.  P.  Ry.  Co.  V.  Chittim  (Tex.  Oiv. 
App.)    135  S.  W.  747. 

The  duty  of  watering  and  feeding 
the  cattle  in  the  pens  before  ship- 
ment, made  necessary  on  account  of 
delay  in  shipment,  was  upon  the  car- 


rier and  not  upon  the  shipper.  Trin- 
ity, etc.,  R.  Co.  V.  Crawford  (Tex. 
Civ.  App.),  146  S.  W.  329. 

23.  St.  Louis  S.  W.  R.  Co.  v.  Mitch- 
ell, 101  Ark.  289,  142  S.  W.  168,  and 
while  the  shipper  cannot  arbitrarily 
require  a  carrier  of  live  stock  to  un- 
load it  at  any  particular  town  or 
place  for  rest,  etc.,  if  the  carrier  has 
established  a  usage  of  unloading  for 
care  at  a  particular  place,  the  ship- 
per, in  absence  of  notice  to  the  con- 
trary, may  expect  that  such  usage 
will  be  observed  and  hold  the  carrier 
responsible  for  any  loss  from  its  non- 
observance. 

84.  Harden  v.  Oiesiapeake  &  0. 
Ey.  Co.,  157  N.  C.  238,  72  S.  E.  1042. 

25.  San  Antonio,  etc.,  R.  Co.  v. 
Broad-Davis  Cattle  Co.,  (Tex.  Civ. 
App.)  140  S.  W.  514. 

26.  Louisville  &  N.  R.  Co.  v.  Stiles, 
Gaddie  &  Stiles,  133  Ky.  786,  119  S. 
W.   786. 
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had  not  teen  paid,  waived  a  strict  compliance  with  the  clause  of 
the  contract  requiring  a  written  request."  Where  a  carrier  re- 
ceived a  stock  car  of  horses  from  a  connecting  carrier  after  they 
had  been  in  the  car  ten  hours,  and,  without  unloading  them,  carried 
them  to  their  destination,  keeping  them  in  the  car  over  forty-five 
hours  without  food,  and  part  of  them  without  water,  though  re- 
quests were  made  to  the  trainmen  and  of  train  dispatchers  and 
station  agents  at  different  points  that  t^e  car  be  sent  to  the  stock- 
yards, so  that  the  animals  could  be  cared  for,  the  carrier  was  negli- 
gent, independent  of  the  Federal  statute  forbidding  the  confine- 
ment of  animals  in  ordinary  stock  cars  longer  than  twenty-eight 
•consecutive  hours  without  unloading  for  rest,  water,  and  feeding.^' 
A  carrier,  accepting  sheep  for  transportation  from  Idaho  to  Ne- 
braska, must  stop  at  reasonable  intervals,  and  provide  reasonable 
facilities  for  resting,  feeding,  and  watering  the  sheep,  and  this 
duty  is  not  discharged  by  stopping  at  places  where  there  are  no 
such  facilities,  or  where  neither  food  nor  water  is  obtainable ;  and, 
where  it  is  unavoidably  delayed,  it  is  required  to  make  reasonable 
efforts  to  carry  the  sheep  to  some  point  where  reasonable  facilities 
to  feed  exist,  and  where  food  and  water  are  obtainable.^'  A  carrier 
is  bound  to  feed  and  water  cattle  shipped  over  its  lines,  and  the 
shipper  is  under  no  obligation  to  incur  expense  in  that  behalf, 
especially  where  the  cattle  are  being  unlawfully  held  at  destination 
by  the  carrier.'"  Damages  may  be  recovered  for  injury  to  cattle 
from  lack  of  water  and  food,  where  the  carrier  refused  to  permit 
the  shipper  to  feed  and  water  such  cattle.'^  Whether  an  express 
company  transporting  live  birds,  either  as  common  carriers  or  as 
ordinary  carriers  for  hire,  would  not,  in  *he  absence  of  express 

27.  St.   Louis    &   S.   F.   K.   Co.   v.  30.  Southern    Kansas    R.    Co.    of 
Copeland,  23  Okl.  837,  102  Pac.  104.      Texas   v.   J.   W.   Burgess   Co.,    (Tex. 

28.  Pierson   v.   Northern   Pac.   Ry.      Civ.  App.)   90  S.  W.  189. 

Co.,  52  Wash.  595,  100  Pac.  999.  31.  Missouri,    etc.,   E.    Co.   v.   Lei- 

29.  Groot  V.  Oregon  Short  Line  R.      bold,   (Tex.  Civ.  App.)   55  S.  W.  368. 
Co.,  34  Utah,  152,  96  Pac.  1019. 
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agreement  to  do  so,  be  impliedly  bound  to  supply  them  witb  food 
and  water,  so  far  at  least  as  was  essential  to  their  preservation — > 
quaereP 

§  11.  Duty  to  provide  food,  water,  and  rest  under  Federal  twenty- 
eight  hour  law. 
The  twenty-eight  hour  law,  Act  June  29,  1906,  prohibiting  in- 
terstate carriers  from  confining  animals  transported  in  interstate 
eommeree  for  more  than  twenty-eight  or  thirty-six  hours  without 
unloading  them  for  feed,  water,  and  rest,  applies  to  shipments 
passing  from  one  State  through  a  foreign  country  (Canada)  to 
another  State  ;^^  and  is  not  objectionable  as  extra-territorial  in 
operation,  since  the  offense  is  complete  by  continued  confinement 
only  after  the  statutory  time  has  expired,  it  being  immaterial  that 
a  part  of  the  time  has  been  consumed  by  transportation  in  a  foreign 
country.^*  Under  this  law,  where  animals  have  been  confined  for 
the  entire  statutory  period  before  being  delivered  to  a  connecting 
carrier,  it  is  not  necessary  that  a  new  period  equal  to  the  statutory 
time  must  again  expire  before  the  connecting  carrier  can  be  held 
guilty  of  violating  the  act;  the  liability  being  complete  on  the 
connecting  carrier  continuing  the  transportation  toward  the  desti- 
nation except  to  transport  them  to  the  yards  at  the  junction  point 
to  unload  them,  under  the  provision  that,  in  estimating  the  con- 
finement, the  time  consumed  in  loading  and  unloading  shall  not 
be  considered,  but  the  time  during  which  they  have  been  confined 
on  connecting  roads  is  to  be  included.^'     Tht  twenty-eight  hour 

32.  American  Merchants'  U.  Exp.  35.  United  States  v.  Lehigh  Valley 
Co.  T.  Phillips,  29  Mich.  515.  R.  Go.    (C.  C),  184  Fed.  971,  judg. 

33.  United  States  v.  Lehigh  Valley  affd.  Lehigh  Valley  R.  Co.  v.  United 
R.  Co.,    (C.  C.)    184  Fed.  971,  judg.  States   (C.  C.  A.),  187  Fed.  1006. 
aff'd  Iiehigh  Valley  R.  Co.  v.  United  The  time  consumed  in  loading  and 
States,    (C.  C.  A.)    187  Fed.  1006.  unloading  stock  is  not  to  be  consid- 

34.  United  States  v.  Lehigh  Valley  ered  as  a  part  of  their  confinement 
R.  Co..  (C.  C.)  184  Fed.  971,  judg.  in  the  cars  permitted  by  the  28-hour 
aff'd  Lehigh  Valley  R.  Co.  v.  United  law;  United  States  v.  Northern  Pac. 
States,    (C.  C.  A.)    187  Fed.  1006.  Term.  Co.,   (C.  C.)   186  Fed.  947,  and 
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law  provides  for  the  unloading  of  cattle,  etc.,  for  food,  water,  and 
rest  at  the  expiration  of  twenty-eight  consecutive  hours'  trans- 
portation, except  that  the  time  may  be  extended  to  thirty-six  hours 
by  the  written  request  of  the  shipper,  except  that  it  shall  not  be 
required  that  sheep  be  unloaded  in  the  nighttime;  but  where  the 
time  expires  in  the  night,  in  the  case  of  sheep,  the  same  may  be 
continued  in  transit  to  a  suitable  place  for  unloading,  subject  to 
the  thirty-six  hojir  limitation.  This  provision  has  been  held  not 
fatally  defective  for  uncertainty;  the  meaning  being  that  in  case 
of  sheep,  if  the  twenty-eight  hour  limit  expires  at  night,  the  transit 
may  be  continued  to  a  suitable  place  for  unloading,  without  the 
consent  of  the  ovmer  or  custodian,  except  that  in  no  case  shall 
the  thirty-six  hour  limit  be  exceeded.'^  Under  the  provision  pro- 
hibiting the  transportation  of  cattle  for  more  than  twenty-eight 
hours  without  unloading,  unless  the  owner  or  custodian  requests 
in  writing,  apart  from  any  printed  bill  of  lading  or  railroad  form, 
that  the  time  be  extended  to  thirty-six  hours,  the  shipper  of  cattle, 
to  justify  their  confinement  longer  than  twenty-eight  hours,  must 
file  a  written  request  for  each  shipment,  and  may  not  file  a  single 
general  request  applicable  to  all  future  shipments  of  his  cattle.'' 
Under  the  provision  forbidding  such  confinement  longer  than 
twenty-eight  consecutive  hours,  unless  prevented  by  storm  or  other 
accidental  or  other  unavoidable  unanticipated  causes,  provided  that 
on  the  written  request  of  the  owner  or  custodian  of  that  particular 
shipment,  separate  from  any  printed  bill  of  lading  or  any  other 
railroad  form,  the  time  maj  be  extended  to  thirty-six  hours,  it 

time  spent  in  switching  at  terminal  confinement  of  slieep  for  more  than 

yards  cannot  be  considered  as  a  part  36  consecutive  hours  in  any  case,  but 

of  the  loading  or  unloading.     United  applies    only   where   there    has    been 

States  V.   Northern   Pac.   Term.   Co.,  no  extension  at  request  of  the  ship- 

(C.  C.)    181  Fed.  879.  per  and  the  28-hour  period  expires  in 

36.  Southern    Pac.    Co.    v.    United  the     nighttime.     United     States     v. 

States,  171  Fed.  360,  96  C.  C.  A.  252,  Atchison,  etc.,  R.  Co.,   (C.  C.  A.)   185 

aff'g  judg.  United  States  v.  Southern  Fed.  105;    (D.  C.)    166  Fed.  160. 

Pac.  Co.,    (D.  C.)    162  Fed.  412.  37.   United    States    v.    Pere    Mar- 

The  proviso  does  not  authorize  the  quette  E.  Co.,   (C.  C.)    171  Fed.  586. 
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being  the  intent  of  the  act  to  prohibit  continuous  confinement  for 
more  than  twenty-eight  hours  except  "  upon  the  contingencies  here- 
inbefore stated,"  it  has  been  held  that  "  the  contingencies  herein- 
before stated  "  include  both  the  case  where  the  shipper  was  pre- 
^'ented  from  unloading  by  storm  or  other  accidental  or  unavoidable 
causes  and  the  contingency  of  the  owner  having  filed  a  written 
request  extending  the  time  of  confinement  to  thirty-six  hours.^* 
The  carrier,  in  order  to  bring  itself  within  the  exception  that, 
when  the  animals  are  carried  in  cars,  boats,  or  other  vessels  in 
which  they  can  and  do  have  proper  food,  water,  space,  and  oppor- 
tunity to  rest,  they  need  not  be  unloaded,  must  not  only  show  that 
the  animals  can  have  the  supplies  specified,  but  that  they  are  in 
fact  afforded  proper  food,  water,  space,  and  opportunity  to  rest.^' 
Transportation  of  cattle  in  cars  sufficiently  large  to  enable  them  all 
to  lie  down  at  different  times  is  not  sufficient  to  exempt  the  carrier 
from  the  duty  to  unload  for  rest,  under  the  twenty-eight  hour  law 
of  March  3,  1873,  and  June  29,  1906.*"    A  legal  request  for  ex- 

38.  United  States  v.  Pere  Mar-  and  an  opportunity  to  rest,  it  was  no 
quette  R.  Co.,   (C    C.)    171  Fed.  586.      answer  to  the  carrier's  lia.bility  that 

Failure  of  a  railroad  company  to  the  shipper  should  have  provided 
provide  unloading  stations,  congested  proper  attention,  and,  on  being  in- 
traffic  conditions  reasonably  to  be  an-  quired  of  en  route  as  to  how  he  was 
ticipated  from  past  experience,  and  faring,  stated  that  he  was  "all  right," 
breakdowns  en  route  resulting  from  and  that  he  could  feed  and  water  his 
negligent    operation    or    omission    to  stock. 

furnish    properly    equipped    and    in-  40.  Erie   R.   Co.   v.   United   States, 

spected  engines  and  cars  are  not  such  (C.  C.  A.)   200  Fed.  406. 

accidental   or   unavoidable  causes   as  Where    93     fat    beef    cattle    were 

will  relieve  the  carrier  from  liability  loaded  in  five  cars,  it  sufficiently  ap- 

for  a  violation  of  sucfh  act.     United  peared  that  the  cattle  were  not  af- 

States  V.  Atchison,  etc.,  R.   Co.,   116  forded  space  and  opportunity  to  rest 

Fed.  160.  go  as  to  relieve  the  carrier  from  the 

39.  United  States  v.  Chicago,  etc.,  obligation  of  unloading  at  the  end  of 
E.  Co.,  (D.  C.)  184  Fed.  984,  so  that  38  consecutive  hours,  as  provided  by 
where  animals  were  in  charge  of  the  the  statute.  Ecton  v.  Chicago,  etc. 
Shipper,  and  were  retained  in  the  R.  Co.,  135  Mo.  App  223,  102  S.  W. 
cars    for    a    longer    period    than    28  575. 

hours    without    proper    food,    water. 


812  THE  LAW  OF  CARRIERS. 

tension  of  time  of  confinement  of  shipment  of  cattle  from  twenty- 
eight  to  thirty-six  hours,  under  Act  June  29,  1906,  may  be  made 
by  the  authorized  agent  of  the  owner,  or  by  the  person  in  custody 
of  the  particular  shipment;*^  may  be  made  before  the  transporta- 
tion commences,  although  it  is  not  induced  by  any  unforseen  con- 
tingency;^ may  be  made,  though  not  induced  by  any  contingency 
arising  after  transportation  commences;*'  may  be  printed,  en- 
graved, or  stamped,  or  partly  printed*  or  stamped  and  partly  in 
handwriting ;"  and  may  be  made  on  a  railroad  form  separate  from 
the  printed  bill  of  lading,  or  other  railroad  form  than  one  which 
contains  the  request  alone.*^  The  twenty-eight  hour  law  does  not 
require  a  carrier  to  maintain  any  particular  kind  of  equipment  of 
its  stock  pens,  permanent  or  otherwise,  except  in  so  far  as  to  render 
them  suitable  for  the  humane  purpose  of  properly  feeding,  water- 
ing, and  resting  the  particular  shipment  of  stock  unloaded  into 
them/*  In  the  absence  of  Federal  decisions  on  the  question,  the 
I'ederal  twenty-eight  hour  law  regulating  interstate  shipments  of 
live  stock,  which  is  substantially  the  same  as  the  State  statute  regu- 
lating shipments  of  stock  within  the  State,  must  be  given  the  same 

41.  Atchison,  etc.,  R.  Co.  v.  United  States,  supra;  Missouri,  etc.,  R.  Co. 
States,  178  Fed.  12,  101  C.  C.  A.  v.  United  Startes,  supra;  Wabash  R. 
140;  Wabash  R.  Co.  v.  United  States,      Co.  v.  United  States,  supra. 

178  Fed.  5,  101  C.  C.  A.  133.  There  is  a  legal  presumption  that 

42.  Atchison,  etc.,  R.  Co.  v.  United  one  to  whom  an  owner  of  animals 
States,  178  Fed.  12,  101  C.  C.  A.  140;  (has  intriisted  their  possession  for  de- 
Missouri,  etc.,  R.  Co.  V.  United  livery  to  a  railroad  for  shipment  is 
States,  178  Fed.  15,  101  C.  C.  A.  143;  authorized  to  make  the  request,  and 
Wabash  R.  Co.  v.  United  States,  178  a  railroad  relying  on  this  presump- 
Fed.  5,  101  C.  C.  A.  133.  tion   cannot   be  held  to   have  know- 

43.  Missouri,  etc.,  R.  Co.  v.  United  ingly  violated  the  law  by  confining 
States,  178  Fed.  15,  101  C.  C.  A.  133 ;  animals  more  than  28  hours  and  less 
Wabash  R.  Co.  v.  United  States,  178  than  36  without  knowledge  of  any 
Fed.  5,  101  C.  C.  A.  133.  defect  in  the  authority  of  the  agent. 

44.  Atchison,  etc.,  R.  Co.  v.  United  Wabash  R.  Oo.  v.  United  States, 
States,  supra;  Missouri,  etc.,  R.  Oo.  supra. 

V.  United  States,  supra;  Wabash  R.  4G.  United  States  v.  St.  Louis,  etc. 

Co.  v.  United  States,  supra.  R.  Co.,  177  Fed.  305,  101  C.  C.  A.  375. 

45.  Atchison,  etc.,  R.  Co.  v.  United 
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construction  and  effect,  and  the  carrier  of  an  interstate  shipment  be 
held  liable  for  injuries  resulting  from  its  failure  to  supply  proper 
shelter  and  protection  when  stock  are  unloaded  to  be  fed  and 
watered.*^  A  stockyard  company  owning  stockyards  and  doing 
what  is  known  as  a  terminal  business,  having  switch  tracks  en- 
circling its  yards  and  connecting  therewith  and  with  trunk  line 
railroads  so  that  all  cars  of  stock  in  and  out  of  its  yards  must  pass 
over  its  tracks,  which  it  alone  operates  with  its  ovm  engines  and 
crews,  which  issues  no  bills  of  lading  and  receives  no  part  of  the 
freight  paid  the  trunk  line  railroads,  but  charges  a  fixed  price 
per  car  for  all  cars  moved  from  the  connection  therewith  to  its 
yards  or  to  packing  houses,  is  a  railroad  company  and  a  common 
carrier  of  freight  for  hire  with  the  right,  duties  and  obligations  of 
a  common  carrier  for  hire,  and  subject  to  the  provisions  of  Twenty- 
eight  Hour  Law,  June  29,  1906,  where  it  participates  in  the  car- 
riage of  an  interstate  shipment/*  A  railroad  in  carrying  an  inter- 
state shipment  of  stock  must  not  only  unload  at  the  times  mentioned 
in  the  statute,  but  provide  suitable  facilities  for  watering  and 
feeding.'"  The  carrier  is  not  made  an  absolute  insurer  of  the 
safety  of  sheep  in  transit,  but  its  duty  is  fully  performed  by  pro- 
viding pens  properly  equipped,  unless  it  has  notice,  or  by  reason- 
able diligence  could  have  discovered,  that  the  surrounding  condi- 
tions were  such  that  injury  to  the  sheep,  while  in  the  pens,  from 
dogs  or  wild  animals,  might  be  expected,  in  which  case  it  would 

47.  Gilliland  &  Gaffney  v.  South-  by  which  it  transported  live  stock 
sm  Ry.  Co.,  85  S.  iC.  26,  67  S.  E.  brought  to  the  Sioux  City  market  by 
20.  other    interstate    railroad   companies 

48.  United  States  v.  St.  Joseph  between  their  terminals  and  the 
Stockyards  Co.,  181  Fed.  625.  See  stockyards,  and  also  hauled  such  of 
also  United  Stages  v.  Sioux  City  the  products  or  freight  of  the  pack- 
Stock  Yards  Co.,  162  Fed.  556,  hold-  ing  houses  from  one  to  the  other  as 
ing  the  same  of  a  stockyards  com-  required,  and  cars  loaded  with  fuel 
pany,  which  constructed  and  main-  or  ice  to  such  houses  from  the  dif- 
tained  railroad  tracks  on  acquired  ferent  railroads  entering  the  city, 
real  estate  and  owned  or  leased  and  49.  St.  Louis  &  S.  F.  E.  Co.  v. 
operated  engines   and  cars  for  hire,  Piburn,  30  Okl.  262,  120  Pac.  923. 
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be  bound  to  make  reasonable  provision  for  their  safety. "''  In  an 
action  against  a  carrier  for  injuries  to  cattle  by  failure  to  promptly 
deliver,  plaintiff  is  entitled  to  show  that  the  injury  was  caused  by 
lack  of  food  and  water;  and  a  failure  of  a  shipper  to  feed  and 
water  cattle  in  transit  is  negligence  per  se,  imder  the  Act  June  29, 
1906.^°*  The  statute,  which  subjects  a  carrier  knowingly  and 
willfully  violating  its  provisions  to  a  penalty,  to  be  recovered  in 
a  civil  suit,  is  not  a  criminal  statute,  nor  subject  to  the  strict  rules 
of  construction  or  of  evidence  applied  in  criminal  prosecutions.^^ 
A  carrier  is  liable  under  the  statute  for  failure  to  furnish  food  and 
water  to  horses  for  forty-nine  hours,  where  the  car  was  delayed  by 
the  refusal  of  a  railroad  company  to  take  it  on  the  train  by  which 
it  was  expected  to  go,  and  on  this  account  it  lost  its  connection.'^ 
The  statute  does  not  relieve  a  carrier  from  liability  for  damages 
arising  through  failure  to  properly  feed  and  water  animals,  the 
transportation  of  which  is  delayed  by  an  act  of  God.^^  Failure  of 
a  carrier  to  comply  with  the  provisions  of  the  statute  constitutes 
actionable  negligence  at  the  suit  of  the  owner  injured  thereby; 
nor  does  the  fact  that  a  penalty  is  imposed  for  breach  of  such  duty 
prevent  an  action  for  negligence,  such  penalty  not  being  given  to 
the  injured  party  in  satisfaction  of  the  injury." 

§  12.  Where  shipper  assumes  duty  of  caring  for  stock. 

Where,  by  the  contract  for  carrying  the  stock,  the  shipper  agrees 
to  feed  and  water  it,  there  can  be  no  recovery  of  damages  against 
the  carrier  arising  from  failure  to  care  for,  feed,  and  water.^    A 

50.  Beekman  v.  Southern  Pac.  Co.,  patchers,  contrary  to  its  rules  and 
39  Utah,  272,  118  Pac.  118.  orders. 

50a.  Southern  Ry.  Co.  v.  Proctor,  3  52.  Brockway  v.  American  Express 

Ala.  App.  413,  57  So.  513.  Co.,  168  Mass.  357,  47  N.  E.  87. 

51.  Montana  Cent.  Ry.  Co.  v.  53.  Chicago,  etc.,  R.  Co.  v.  Slat- 
United   States,  164  Fed.  400,  and  it  tery,  76  Neb.  721,  107  N.  W.  1045. 

is  not  a  defense  to  such  a  suit  that  54.  Burns  v.  Chicago,  etc.,  R.  Co. 

such  violation  was  by  reason  of  the  104  Wis.  646,  80  N.  W.  927. 

"oversight,    forgetfulness    and    unin-  55.  Paul  v.  Pennsylvania  R.  Co..  70 

tentional   neglect"   of   its   train   dis-  N.  J.  Law,  442,  57  Atl.  139;  Western 
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contract  between  a  carrier  of  live  stock  and  the  shipper  that  ship- 
per shall  take  care  of  and  feed  and  water  the  cattle,  whether  de- 
layed in  transit  or  otherwise,  is  valid,  and  the  carrier  is  not  liable 
for  injuries  by  failing  to  feed  and  water.^^  But  under  a  contract 
of  shipment,  provided  that  the  shipper  shall  take  care  of,  feed, 
water,  and  tend  the  stock  during  transportation,  and  his  agent 
goes  along  with  them,  the  carrier  must  furnish  reasonable  facili- 
ties for  feeding  and  watering,  but  has  no  duty  to  feed  and  water." 
Upon  being  requested  by  the  owner,  the  carrier  is  bound  to  place 
the  cars  in  a  convenient  and  accessible  place,  if  practicable,  so 
that  the  owner  can  unload  and  take  care  of  the  cattle  and  reload, 
and  it  is  responsible  for  resultant  damages  from  its  failure  or 


R.  Co.  V.  Harwell,  91  Ala.  340; 
South,  etc.,  Alabama  R.  Co.  v.  Hen- 
lein,  52  Ala.  606;  Central,  eitc.,  R. 
Co.  V.  Bryant,  73  Ga.  723;  Duvcnick 
V.  Missouri  Pae.  R.  Co.,  57  Mo.  App. 
550;  Mobile,  etc.,  R.  Co.  v.  MuUins, 
70  Miss.  730,  it  is  a  question  for  the 
jury  whether  the  shipper  was  guilty 
of  contributory  negligence  where  the 
evidence  is  conflicting  as  to  whether 
he  was  prevented  from  feeding  and 
watering  the  stock  by  the  acts  of  the 
carrier's   servants. 

The  shipper  is  not  relieved  from 
duty  by  delay.  Eort  Worth,  etc.,  R. 
Co.  V.  Uaggebt,  87  Tex.  332.  Nor  by 
the  fact  that  his  agent,  in  charge  of 
the  cattle,  left  his  employ  and  be- 
came an  employe  of  the  carrier.    Id. 

56.  Cragin  v.  New  York  Cent.  R. 
Co.,  51  N.  Y.  61,  10  Am.  Rep.  559; 
Hcineman  v.  Grand  Trunk  R.  Co.,  31 
How.  Pr.  (N.  Y.)  430;  Lewis  v. 
Pennsylvania  R.  Co.  (N.  J.  Sup.),  56 
Atl.  128,  59  Atl.  1117;  Seaboard,  etc., 
R.  Co.  V.  Cauthen,  115  Ga.  432,  41 
S.  E.  653;  Georgia  R.,  etc.,  Co.  v. 
Eeid,  91  Ga.  377;  Boaz  v.  Central  R. 


Co.,  87  Ga.  463;   Louisville,  etc.,  R. 
Co.  V.  Trent,  11  Lea  (Tenn.)  «3. 

57.  Missouri  &  N.  A.  R.  Oo.  v.  Pul- 
len,  90  Ark.  183, 118  S.W.  702;  Texas, 
etc.,  R.  Oo.  V.  Byers  Bros.  (Tex.  Civ. 
App.),  73  S.  W.  427;  Louisville,  etc., 
R.  Co.  V.  Martin,  8  Ky.  L.  Rep.  432; 
Duvenick  v.  Missouri  Pae.  R.  Co.,  57 
Mo.  App.  550  The  carrier  is  liable 
for  damages  from  failure  to  furnish 
proper  facilities  for  feeding  and 
watering.  Wabash,  etc.,  R.  Co.  v. 
Pratt,  15  111.  App.  177;  Illinois  Cent. 
K.  Oo.  V.  Eblen,  34  Ky.  L.  Reip.  1609, 
71  S.  W.  919;  Smith  v.  Michigin 
Cent.  R.  Co.,  100  Mich.  148,  58  N.  W. 
651;  Fort  Worth,  etc.,  R.  Co.  v.  Dag- 
gett, 87  Tex.  332,  28  S.  W.  535;  Cb- 
mer  v.  Stewart,  97  Ga.  403;  Bryant 
V.  North  Western  R.  Co.,  68  Ga. 
805;  Feinberg  v.  Delaware,  etc.,  R. 
Co.,  63  N.  J.  L.  451;  Black  v.  Chi- 
cago, etc.,  R.  Co.,  30  Neb.. 197;  Low- 
enstein  v.  Wabash  R.  Co.,  63  Mo. 
App.  68;  Galveston,  etc.,  R.  Co.  v. 
Ivey  (Tex.  Civ.  App.),  33  S.  W.  321; 
Comer  v.  Columbia,  etc.,  R.  Co.,  53 
S.  C.  36;  Chesapeake,  etc.,  R.  Co.  v. 
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refusal  to  do  so.^  Whether  the  shipper  assumed  the  duty  of 
earing  for  the  stock  must  be  determined  from  the  written  contract 
or  from  the  circumstances  attending  the  shipment,  and  where 
there  is  a  conflict  of  evidence  as  to  the  facts  the  question  is  one 
for  the  jury.^'  The  mere  proof  of  a  custom,^  or  the  fact  of  the 
shipper's  accompanying  the  stock/^  is  not  conclusive  proof  that 
he  was  to  attend  to  their  safety  during  the  journey.  A  carrier 
cannot  transfer  to  the  shipper  the  duty  to  feed  and  water  stock 
during  transportation  by  a  custom  requiring  him  to  go  along  on 
the  same  train  with  the  stock  to  feed  and  water  them  at  his  own 
risk  and  expense,  since  a  custom  not  to  receive  for  transportation 
any  live  stock  unless  under  conditions  modifying  its  common  law 
liability  would  be  contrary  to  law  and  public  policy. ^^  Though  a 
contract  of  shipment  of  cattle  provided  that  the  shipper  should 
at  his  own  risk  feed  and  water  his  stock  while  en  route,  where  the 
carrier  undertook  to  perform  that  duty  against  the  protest  of 
plaintiff,  it  was  liable  for  damages  resulting  from  a  negligent  per- 
formance thereof.^    Where  a  carrier  transporting  live  stock  had 

The  American  Exchange  Bank,  93  Va.  City,  etc.,  R.  Co.,  100  Mo.  App.  674, 

495.  75  S.  W.   78i3.     A  shipper  of  cattle 

58.  Bills  V.  New  York  Cent.  E.  whose  contract  provided  that  he  as- 
Co.,  84  N".  y.  5,  3  Am.  &  Eng.  R.  sumed  all  risks  and  expenses  of  feed- 
Gas.  318;  Nashville,  etc.,  R.  Co.  v.  ing  and  waitering  them  while  in  cars 
Heggie,  86  Ga.  210;  Texas,  etc.,  R.  or  pens,  cannot  recover  for  damages 
Co.  V.  Stribling  (Tex.  Civ.  App),  34  to  them  from  want  of  water  while  at 
S.  W.  1003;  Norfolk,  etc.,  R.  Co.  v.  the  station  from  which  they  were 
Sutherland,  89  Va.  703.  shipped,    where   they    were    in     pens 

59.  Cincinnati,  etc.,  E.  Co.  v.  Dis-  from  the  forenoon  till  they  were  load- 
brow,  76  Ga.  253.  ed  during  the  night,  though  the  car- 

60.  Evansville,  etc.,  R.  Oo.  v.  rier's  agent,  when  asked  about  water- 
Young,  38  Ind.  516.  ing  them,  told  the  shipper  there  was 

61.  Clark  v.  Rochester,  etc.,  R.  no  water  in  the  pens;  the  shipper  not 
Co.,  14  N.  Y.  573,  67  Am.  Dee.  205;  testifying  that  he  aslced  for  water 
Richmond,"  etc.,  E.  Oo.  v.  Truesdale,  to  be  furnistied  him,  and  stating  that 
99  Ala.  389.  he    made   no   effort   to    water    them 

62.  Missouri  Pac.  R.  Co.  v.  Fagan,  there  because  he  did  not  think  they 
72  Tex.  137,  13  Am.  St.  Eep.  776,  3'5  were  suffering.  St.  Louis  South- 
Am.  &  Eng.  E.   Cas.  665.  western  Ey.  Co.   v.  Hun    (Tex.   Civ. 

C3.  101  Live  Stock  Oo.  t.  Kansas      App.),  81  S.  W.  333. 
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not  contracted  to  feed  and  water  the  stock,  and  it  was  accom- 
panied by  a  care  taker,  the  carrier  was  not  chargeable  with  neglect 
to  afford  an  opportunity  to  feed  and  water  them  until  it  was  re- 
quested by  the  care  taker  to  do  so  and  had  refused.^  Where  a 
carrier  furnishes  a  shipper  of  live  stock  with  free  transportation 
for  a  caretaker,  who  accompanies  the  stock  during  the  shipment, 
the  carrier  may  rely  upon  the  care  taker  to  notify  its  agents  when- 
ever he  thinks  it  necessary  to  unload  or  feed  and  water  such  stock. '^ 
Where  live  stock  was  shipped  under  a  contract  providing  that  the 
shipper  should  accompany  the  animals  and  care  for  them,  pro- 
vided that  on  his  failure  to  do  so  the  carrier  might  feed  and  care 
for  them  at  the  expense  of  the  shipper,  failure  of  the  shipper  to 
accompany  them  was  a  default  on  his  part,  and  he  could  not  re- 
cover for  resulting  danaages.^^  A  stipulation,  in  a  contract  for  an 
interstate  shipment  of  live  stock,  which  requires  the  shipper  to 
feed  and  water  the  stock,  is  only  reasonable  and  valid  so  long  as 
the  carrier  furnishes  reasonable  facilities  for  so  doing,  and  where 
no  reasonable  facilities  are  furnished  at  a  place  the  provision  is 
void  as  to  that  place,  and  the  carrier  must  feed  and  water  the  stock, 
and  it  is  liable  for  its  failure  so  to  do ;  and  the  shipper  is  not  re- 
quired to  procure  feed  and  water  elsewhere."  Where  during  a 
delay  in  the  transportation  of  plaintiff's  horses  at  a  junction,  the 
carrier's  agent  accepted  compensation  from  plaintiff  to  pay  for 
necessary  food  and  water  for  them,  the  carrier  was  responsible 
for  its  failure  to  perform  such  service,  whether  the  delay  was 
negligent  or  unavoidable,  and  notwithstanding  the  transportation 

64.  McKenzie  v.  Michigan  Cent.  Provision  in  a  contract  of  ship- 
E.  Co.,  137  Mieh.  112,  100  N.  W.  S60,  ment  tliat  (the  shipper  shall  unload 
11  Det.  L.  N.  314.  and  reload   and  feed   and  water  the 

65.  Jeffries  v.  Chicago,  etc.,  E.  Co.,  stock  will  be  held  reasonable,  in  the 
88  Neb.  368,  129  N.  W.  373.  absence  of  evidence  to  the  contrary. 

66.  Southern  Ry.  Co.  v.  ToUerson,  Houston  &  T.  C.  R.  Co.  v.  Mayes, 
135  Ga.  74,  68  S.  E.  798.  (Tex.  Civ.  App.)   97  S.  W.  318. 

67.  Gulf,  etc.,  E.   Co.  v.   Cunning- 
ham, (Tex.  Oiv.  App.)  113  S.  W.  767. 

51 
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contract  provided  that  plaintiff  assumed  tlie  risk  and  expense  of 
feeding,  water,  etc/*  A  carrier,  accepting  sheep  for  transporta- 
tion from  Idaho  to  Nebraska,  must,  on  the  shipper  failing  to  feed 
and  water  the  sheep,  do  so,  though  the  shipper  contracted  to  do 
so,  and  it  has  a  claim  on  the  sheep  for  any  reasonable  amount  ex- 
pended for  food  and  care.^'  A  carrier  is  not  relieved  of  its  statu- 
tory duty  to  feed  and  water  stock  transported  by  the  shipper's 
agreement  to  feed  and  water  them  himself,  where  it  furnished  him 
no  facilities  for  feeding  and  watering.™  A  carrier  transporting 
horses  under  a  special  contract  that  they  shall  be  unloaded  for  the 
purpose  of  feeding  by  the  shipper,  has  the  right  to  unload  and  feed 
the  horses,  even  against  the  shipper's  protest,  where,  unless  so  un- 
loaded and  fed,  the  horses  would  have  been  kept  in  the  cars  unfed 
for  a  longer  period  than  allowed  by  law."  Where  a  carrier  was 
aware  that  no  one  representing  the  shipper  was  traveling  with  cer- 
tain stock,  as  required  by  the  shipping  contract,  it  was  the  carrier's 
duty  to  feed,  water,  and  exercise  necessary  care  for  them.'^ 

§  13.  Other  duties  in  respect  to  transportation. 

A  railroad  company  undertaking  to  transport  live  stock  is  liable 
for  the  negligence  of  its  agents  and  servants,  but  not  as  insurer.'^ 
It  is  bound  to  exercise  reasonable  care  for  their  safe  transportation 

68.  Gilbert  v.  Chicago,  etc.,  R.  Co.,  72.  Louisville  &  N.  R.  Co.  v. 
132  Mo.  App.  697,  112  S.  W.  1002.  Smitha,  145  Ala.  686,  40  So.  117. 

69.  Groot  V.  Oregon  Short  Line  R.  73.  Louisville,  etc.,  R.  Co.  v. 
Co.,  34  Utah,  152,  96  Pac.  1019.  Harned,  23  Ky.  L.  Rep.  1651,  66  S. 

70.  Ft.  Worth,  etc.,  R.  Co.  v.  Poin-  W.  25.  Where  hogs  were  delivered 
dexter  (Tex.  Civ.  App.),  154  S.  W.  to  a  railroad  company,  as  directed  by 
581.  its  agent,  just  prior  to  the  schedule 

Tinder  the  Texas  statute,  it  is  not  time   for   arrival   of   the   train   upon 

sufficient  to  exercise  reasonable  care  which   they   were   shipped,   the   duty 

to  provide  reasonably  efficient  facili-  of  moving  them  without  unreasonable 

ties  for  watering  live  stock.    Kansas  delay   was    imposed   upon   defendant. 

City,  etc.,  R.  Co.  of  Texas  v.  Beck-  McCrary   v.   Missouri,    etc.,   Ry.   Co., 

ham,  (Tex.  Civ.  App.)  152  S.  W.  228.  99  Mo.  App.  518,  74  S.  W.  2. 

71.  Nashville,  etc.,  R.  Co.  v.  Par- 
ker, 123  Ala.  683,  27  So.  323. 
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and  to  take  such  precautions  against  injury  as  reasonable  prudence 
would  suggest.  Its  duty  of  general  supervision  over  the  stock  com- 
mitted to  its  charge  requires  it  to  keep  a  reasonably  careful  watch 
to  prevent  their  injuring  each  other  during  the  journey  by  crowd- 
ing, or  "  piling  up,'*  or  from  being  injured  by  suffocation,'^  or 
strangulation.'^  It  must  seasonably  cause  water  to  be  poured  on 
hogs  in  danger  of  becoming  overheated  during  the  transporta- 
tion." Where  stock  in  course  of  transportation  are  in  danger  of 
becoming  injured  or  killed  by  further  transportation,  because  of 
fright,  suffering,  need  of  rest,  or  an  unsafe  manner  of  loading, 
it  is  the  carrier's  duty  to  side-track  and  lay  off  the  car  and  unload 
it,  or  in  order  that  it  may  be  unloaded  by  the  shipper."  Such  un- 
loading, and  the  reloading  of  the  cars  by  either  the  carrier  or  the 
shipper,  are  governed  by  the  same  rules  as  to  negligence  as  apply 
to  the  original  loading  or  the  unloading  at  destination."  The 
carrier  is  liable  for  its  negligence  in  the  management  of  its  trains 
causing  injury  or  suffering  to  stock  transported,  as,  for  example, 
the  jolting  and  bruising  of  animals  by  unnecessary  switching,*" 
or  leaving  them  exposed  to  the  inclemency  of  the  weather.*^  [Not- 
withstanding provisions  in  the  bill  of  lading  that  the  shipper  as- 

74.  Kinnick  v.  Chicago,  etc.,  R.  Co.,  454;  Gulf,  etc.,  R.  Co.  v.  Kemp  (Tex. 
69  Iowa,  665.  Civ.  App.),  30  S.  W.  714. 

75.  Sturgeon  v.  St.  Louis,  etc.,  R.  79.  Feinberg  v.  Delaware,  etc.,  R. 
Co.,  65  Mo.  569.  Co.,  52  N.  J.  L.  451;   Alabama,  etc., 

76.  Harrison  v.  Missouri  Pac.  R.  R.  Co.  v.  Sparks,  71  Miss.  757;  In- 
Co.,  74  Mo.  364;  Heller  v.  Chicago,  ternational,  etc.,  R.  Co.  v.  McRae,  83 
etc.,  R.  Co.   (Mich.),  66  N.  W.  667.  Tex.    614.     Notwithstanding   stipula- 

77.  Toledo,  etc.,  R.  Co.  v.  Hamil-  tion  in  bill  of  lading  that  the  shipper 
ton,  76  111.  393;  Toledo,  etc.,  R.  Co.  shall  unload  the  stock,  the  carrier 
V.  Thompson,  71  111.  434;  Illinois  undertaking  to  do  this  without  notice 
Cent.  R.  Co.  v.  Adams,  42  111.  474;  to  the  shipper  is  liable  for  negligence 
Missouri  Pac.  R.  Co.  v.  Cornwall,  70  therein.  Normile  v.  Oregon  R.  & 
Tex.  611.  Nav.  Co.,  41  Or.  177,  69  Pac.  928. 

78.  Coupland  v.  Housatonic  R.  Co.,  80.  Atchison,  etc.,  R.  Co.  v.  Dit- 
61  Conn.   531;    Johnson  v.   Alabama,  mars,  3  Kan.  App.  459. 

etc.,   R.    Co.,   69   Miss.    191;    Illinois  81.  Corbett  v.  Chicago,  etc.,  R.  Co., 

Cent.    R.    Co.   v.    Peterson,    68    Miss.      86  Wis.  82. 
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sumes  the  risk  from  fire,  or  releasing  the  carrier  from  injury 
caused  by  the  burning  of  hay,  straw,  or  other  material  used  for 
feeding  said  animals  or  otherwise,  the  carrier  cannot  escape  lia- 
bility for  a  loss  caused  by  such  material  catching  fire  through  its 
negligence.*^ 

§  14.  Statutes  limiting  confinement  of  cattle. 

Under  the  United  States  statute,  a  railroad  company  transport- 
ing live  stock  from  one  State  to  another*  which  keeps  its  stock  upon 
the  cars  for  more  than  twenty-eight  consecutive  hours,  is  guilty  of 
negligence  per  se,  and  is  liable  not  only  for  the  penalty  prescribed, 
but  also  for  any  damages  or  injury  thereby  sustained  by  the  owner 
of  the  stock ;  and  the  failure  of  the  agent  in  charge  of  the  stock  to 
insist  upon  performance  of  the  carrier's  duty  does  not  excuse  the 
latter.*^  This  statute  has  been  held  to  be  constitutional,'*  but  to 
apply  only  to  interstate  shipments,'^  and  with  its  enforcement 
State  courts  are  in  no  way  concerned.'^  Under  this  statute  a  rail- 
road company  is  guilty  of  a  violation  of  the  statute  if  it  fails  to 
give  animals  rest,  feed  and  water  when  the  period  of  twenty-eight 
hours  from  the  time  they  were  last  fed  expires,  although  they  were 
in  the  possession  of  a  connecting  carrier  during  part  of  that 
period.*'  The  statute  does  not  relieve  the  carrier  from  any  negli- 
gence in  so  confining  the  stock  for  a  less  period  of  time,  but  such 

82.  Holsapple  v.  Rome,  etc.,  R.  Co.,  Chesapeake,  etc.,  R.  Co.  v.  American 
86  N.  Y.  275,  3  Am.  &  Eng.  R.  Cas.  Exchange  Bank,  92  Va.  495;  Galves- 
487;  McFadden  v.  Missouri  Pac.  R.  ton,  etc.,  R.  Co.  v.  Warnken  (Tex. 
Co.,  93  Mo.  343,  1  Am.  St.  Rep.  721;  Civ.  App.),  35  S.  W.  73. 

Powell   V.    Pennsylvania    R.    Co.,    33  84.   United   States  v.   Boston,   etc., 

Pa.  St.  414,  75  Am.  Dee.  564.  R.  Co.,  15  Fed.  309. 

83.  Nashville,  etc.,  R.  Co.  v.  Heg-  85.  United  States  v.  East  Tennes- 
gie,  86  Ga.  210,  12  S.  E.  363,  32  Am.  see,  etc.,  R.  Co.,  13  Fed.  643. 

St.  Rep.  453,  nor  will  the  fact  that  86.  Illinois  Cent.  R.  Co.  v.  Peter- 
its  stock  yards  at  an  intermediate  son,  68  Miss.  454. 
point  were  on  fire  when  the  train  ar-  87.  Cincinnati,  etc.,  R.  Co.  v.  Gregg, 
rived  excuse  the  carrier  in  such  a  35  Ky.  L.  Rep.  2329,  80  S.  W.  512 ; 
case.  See  also  Missouri  Pac.  R.  Co.  United  States  v.  Louisville,  etc.,  R. 
V.  Texas,  etc.,  R.  Co.,  41  Fed.  913;  Co.,  18  Fed.  480. 
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questions  are  still  left  as  at  common  law.**  Under  this  statute 
the  carrier  is  not  liable  where  it  is  prevented  from  unloading  the 
cattle  by  storm  or  other  accidental  causes/^  or  where  they  have 
proper  food,  water,  space,  or  opportunity  to  rest  in  the  cars.  In 
an  action  under  the  statute  the  plaintiff  must,  therefore,  allege  and 
the  proof  show  a  case  not  within  the  exceptions  of  this  statute.'" 


§  15.  Liability  for  loss  or  injury. 

The  general  rule  maintained  by  all  the  authorities  is  that  car- 
riers of  live  stock  are  liable  absolutely  for  loss  of  or  injury  to  stock 
intrusted  to  them  for  transportation,  like  other  common  carriers, 
unless  the  loss  or  injuries  were  occasioned  by  the  act  of  God,  or  the 
public  enemy,  or  the  negligence  of  the  shipper,  except  that  they  are 
not  liable  for  loss  or  injury  caused  by  the  "  proper  vice  "  or  natural 
propensities  of  the  animals  themselves,  and  not  by  any  negligence 
on  the  part  of  the  carriers."    A  bale  of  goods  or  other  inanimate 


88.  Missouri  Pac.  E.  Co.  v.  Ivy,  79 

Tex.  444. 

89.  Newport  News,  etc.,  E.  Co.  v. 
United  States,  61  Fed.  488,  an  acci- 
dent to  the  train  caused  by  the  car- 
rier's negligence  is  not  an  "  accidental 
cause."  See  also  The  Olympia,  61 
Fed.  130.  See  Chesapeake,  etc.,  R. 
Co.  V.  American  Exch.  Bank,  93  Va. 
495,  as  to  delay  by  storm. 

90.  Hale  v.  Missouri  Pac.  E.  Co., 
36  Neb.  366. 

91.  Covington  Stock- Yard  Co.  v. 
Keith,  139  U.  S.  138,  49  Am.  &  Eng. 
R.  Cas.  154;  North  Pennsylvania  R. 
Co.  V.  Commercial  Bank,  133  U.  S. 
727,  35  Am.  &  Eng.  R.  Cas.  556;  My- 
rick  V.  Michigan  Cent.  R.  Co.,  107 
U.  S.  103,  9  Am.  &  Eng.  R.  Cas.  25. 

If.  Y. — Holsapple  v.  Rome,  etc.,  R. 
Co.,  86  N.  Y.  275,  3  Am.  &  Eng.  R. 
Cas.  487;  Mynard  v.  Syracuse,  etc., 
R.  Co.,  71  N.  Y.  180,  27  Am.  Rep.  28; 


Cragin  v.  New  York  Cent.  R.  Co.,  51 
N.  Y.  61,  10  Am.  Rep.  559;  Heyman 
V.  Philadelphia,  etc.,  E.  Co.,  54  N.  Y. 
Super.  Ct.  158;  Kaplan  v.  Midland 
R.  Termina/1  Co.,  88  N.  Y.  Supp.  945. 

Ala. — Eichmond,  etc.,  R.  Co.  v. 
Trousdale,  99  Ala.  389;  Western  R. 
Co.  V.  Harwell,  91  Ala.  340;  East 
Tennessee,  etc.,  R.  Co.  v.  Johnston,  75 
Ala.  596;  South,  etc.,  Alabama  E. 
Co.  V.  Henlein,  52  Ala.  606. 

Cal. — Agnew  v.  Steamer  Contra 
Costa,  27  Cal.  435. 

Colo. — Union  Pac.  R.  Co.  v.  Rainey, 
19    Colo.   225. 

Conn. — Coupland  v.  Housatonic  R. 
Co.,  61  Conn.  531. 

Ga.— Mitchell  v.  Georgia  R.  Co., 
68  6a.  644;  Georgia  E.  Co.  v.  Spears, 
66  Ga.  489. 

III. — McCoUom  V.  Indianapolis,  etc., 
E.  Co.,  94  111.  534;  St.  Louis,  etc.,  R. 
Co.  V.  Dorman,   73  111.   504;   Illinois 
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chattel  may  be  so  stored  as  that  absolute  safety  may  be  attained, 
except  in  transportation  by  water,  where  the  carrier  usually  excepts 
the  perils  of  navigation,  and  except  in  cases  of  inevitable  accident. 


Cent.  K  Co.  v.  BreUford,  13  111.  App. 
251;  Chicago,  etc.,  R.  Co.  v.  Harmon, 
13  111.  App.  54;  Illinois  Cent.  R.  Co. 
V.  Morrison,  19  111.  136. 

Ind. — ^Lake  Shore,  etc.,  R.  Co.  v. 
Bennett,  89  Ind.  457. 

Iowa. — McCoy  v.  Keokuk,  etc.,  R. 
Co.,  44  Iowa,  434;  German  v.  Chi- 
cago, etc.,  R.  Co.,  38  Iowa,  137. 

Kan. — St.  Louis,  etc.,  R.  Co.  v. 
Clark,  48  Kan.  321;  St.  Louis,  etc., 
R.  Co.  V.  Piper,  13  Kan.  510. 

Ey. — Baltimore,  etc.,  R.  Co.  v.  Cllft, 
142  Ky.  573,  134  S.  W.  917;  Louis- 
ville &  N.  R.  Co.  V.  Cecil,  145  Ky.  271, 
140  S.  W.  186;  Louisville,  etc.,  R.  Co. 
V.  Hedger,  9  Bush  (Ky.)   645. 

La. — Peters  v.  New  Orleans,  etc., 
R.  Co.,  16  La.  Ann.  223. 

Me. — Dow  v.  Portland  Steam  Packet 
Co.,  84  Me.  490. 

Mass. — Evans  v.  Fitchburg  R.  Co., 
11  Mass.  143;  Squire  v.  New  York 
Cent.  R.  Co.,  98  Mass.  239. 

Mich. — Heller  v.  Chicago,  etc.,  R. 
Co.  (Mich.),  66  N.  W.  667,  carriers 
of  live  stock  liable  only  for  negli- 
gence. 

Minn. — Boehl  v.  Chicago,  etc.,  R. 
Co.,  44  Minn.  191;  Lindsley  v.  Chi- 
cago, etc.,  R.  Co.,  36  Minn.  539. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Scruggs,  69  Miss.  418. 

Mo. — ^Libby  v.  St.  Louis,  etc.,  R. 
Co.,  137  Mo.  App.  276,  117  S.  W.  659 ; 
St.  Louis,  etc.,  R.  Co.  v.  Cleary,  77 
Mo.  634 ;  Dawson  v.  St.  Louis,  etc.,  R. 
Co.,  76  Mo.  514;  Hance  v.  Pacific  Ex- 


press Co.,  48  Mo.  App.  179;  Clark  v. 
St.  Louis,  etc.,  R.  Co.,  64  Mo.  440. 

Neb. — Black  v.  Chicago,  etc.,  R.  Co., 
30  Neb.  197. 

N.  #.— Rixford  v.  Smith,  53  N.  H. 
355. 

N.  C. — Lee  v.  Raleigh,  etc.,  R.  Co., 
73  N.  C.  236. 

Ohio. — Welsh  v.  Pittsburg,  etc.,  R. 
Co.,  10  Ohio  St.  65. 

Pa. — Powell  V.  Pennsylvania  R.  Co., 
32  Pa.  St.  414. 

S.  G. — Bamberg  v.  South  Carolina 
R.  Cm.,  9  S.  C.  61. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Wynn,  88  Tenn.  230. 

Tex. — St.  Louis,  etc.,  R.  Co.  v. 
Franklin  (Civ.  App.),  123  S.  W.  1150; 
Galveston,  etc.,  R.  Co.  v.  Jones  (Civ. 
App.),  133  S.  W.  737;  St.  Louis  S. 
W.  R.  Co.  V.  Lewellen  Bros.  (Civ. 
App.),  116  S.  W.  116;  Texas  Cent.  R. 
Co.  V.  G.  W.  Hunter  &  Co.  (Civ. 
App.),  104  S.  W.  1075;  International, 
etc.,  R.  Co.  V.  Nowaski  (Civ.  App.), 
106  S.  W.  437;  Missouri  Pac.  R.  Co. 
V.  Fagan  (Civ.  App.),  27  S.  W.  887, 
39  S.  W.  1110. 

Vt. — Kimball  v.  Rutland,  etc.,  R. 
Co.,  26  Vt.  247. 

Va. — Virginia,  etc.,  R.  Co.  v.  Say- 
ers,  26  Gratt.   (Va.)   328. 

W.  Ta. — Maslin  v.  Baltimore,  etc., 
R.  Co.,  14  W.  Va.  180,  35  Am.  Rep. 
748. 

Wis. — Morrison  t.  Phillips,  etc., 
Constr.  Co.,  44  Wis.  405. 

Eng. — ^Kendall  v.  London,  etc.,  R. 
Co.,  L.  R.  7  Exch.  373,  20  W.  R.  886. 
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The  rule,  established  from  motives  of  policy,  which  charges  the 
carrier  in  almost  all  cases,  is  not,  therefore,  unreasonable  in  its 
application  to  such  property.  But  the  carrier  of  animals  by  a 
mode  of  conveyance  opposed  to  their  habits  and  instincts  has  no 
such  means  of  securing  absolute  safety.  They  may  die  of  fright 
or  by  refusing  to  eat,  or  they  may,  notwithstanding  every  pre- 
caution, destroy  themselves  in  attempting  to  break  away  from 
the  fastenings  by  which  they  are  secured  in  the  vehicle  used  to 
transport  them,  or  they  may  kill  each  other.  In  such  cases,  sup- 
posing all  proper  care  and  foresight  to  have  been  exercised  by 
the  carrier,  it  would  be  unreasonable  in  a  high  degree  to  charge 
him  with  the  loss.'^  But  the  carrier  is  bound  to  exercise  reason- 
able care  to  prevent  loss  or  injury  from  these  causes,  and  it  is  not 
excusable  from  liability  for  loss  or  injuries  so  resulting  which 
might  have  been  prevented  by  it  by  the  exercise  of  ordinary  care. 
In  order  to  relieve  it  from  liability,  it  must  appear  that  the  vice  or 
natural  propensities  of  the  animal  was  the  sole  proximate  cause  of 
the  loss  or  injury. '^  Unless  it  so  appears,  the  carrier  is  liable  as  an 
insurer,  even  in  cases  where  no  negligence  on  its  part  is  shown.'* 
A  common  carrier  of  chattels  does  not  insure  them  against  their 
own  fault  or  the  fault  of  their  owner,  nor  against  damages  caused 
by  an  inherent  defect  in  the  chattels  carried,  or  by  want  of  care 

92.  Clarke  v.  Rochester,  etc.,  R.  R.  Co.  v.  Adams,  43  111.  474;  Rhodes 
Co.,  14  N.  y.  570,  67  Am.  Dec.  205.  v.  Louisville,  etc,  R.  Co.,  9  Bush 
See  also  Evans  v.  Fitehburg  R.  Co.,  (Ky.),  688;  Evans  v.  Fitchburg  R. 
Ill  Mass.  143,  15  Am.  Rep.  19;  Co.,  Ill  Mass.  142;  Crow  v.  Chicago, 
Michigan  Southern,  etc.,  R.  Co.  v.  etc.,  R.  Co.,  57  Mo.  App.  135;  Moore 
McDonough,  31  Mich.  165,  4  Am.  Rep.  v.  Great  Northern  R.  Co.,  L.  R.  10 
466.  Ir.   95;    Gill  v.   Manchester,   etc.,   R. 

93.  Cragin  v.  New  York  Cent.  R.  Co.,  L.  R.  8  Q.  B.  186,  42  L.  J.  Q.  B. 
Co.,  51  N.  Y.  61;   Penn.  v.  Buffalo,  89. 

etc.,  R.  Co.,  49  N.  Y.  204 ;   Giblin  v.  94.  Kinnick  v.  Chicago,  etc.,  R.  Co., 

National  Steamship  Co.,  8  Misc.  Rep.  69  Iowa,  665,  27  Am.  &  Eng.  E.  Cas. 

(N.  Y.)   32,  38  N.  Y.  Supp.  69;  Con-  58;    Nugent  v.   Smith,   1   C.   P.   Div. 

ger  V.  Hudson  River  R.  Co.,  6  Duer  433,  45  L.  J.  C.  P.  Div.  697;  Kendell 

(N.  Y.),  375;  Toledo,  etc.,  R.  Co.  v.  v.  London,  etc.,  R.  Co.,  L.  R.  7  Exch. 

Thompson,  71  111.  434;  Illinois  Cent.  373,  41  L.  J.  Exch.  184. 
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which  the  owner  was  bound  to  exercise.''  Loss  or  injury  due  to  a 
want  of  inherent  vitality,  irrespective  of  any  fault  of  the  car- 
rier's servants,  will  not  render  the  carrier  liable.'^  The  carrier 
is  not  an  insurer  against  loss  or  injury  due  to  the  negligence  of 
the  shipper  or  his  servants,  where  the  shipper  undertakes  to  take 
charge  of  and  care  for  his  ovra  stock. '^  No  recovery  can  be  had 
for  injuries  to  a  horse  delivered  for  shipment,  caused  by  the  horse 
hitting  his  feet,  legs,  and  body  against  the  sides  and  back  of  the 
stall  upon  becoming  excited  and  frightened  by  the  usual  and 
ordinary  movements  and  noise  of  the  train.'^  An  express  com- 
pany's failure  to  tie  a  calf  shipped  by  express  in  a  crate  is  not 
negligence  in  an  action  for  loss  of  the  calf  by  breaking  out  of  the 
crate.^* 

A  carrier  is  bound  to  see  that  a  third  person  employed 
by  it  to  unload,  feed,  and  water  live  stock  performed  this  duty; 
and  for  a  conversion  by  him  of  two  of  the  animals  it  is  liable.^ 
That  the  owner  of  a  shipment  of  live  stock  accompanies  the  same 
does  not  relieve  the  carrier  of  its  common-law  liability,  in  the 
absence  of  a  specific  agreement  that  he  would  care  for  the  animals.^ 
It  is  no  defense  to  an  action  for  injuries  to  a  shipment  of  live 
stock  that  they  were  transported  on  the  first  scheduled  train  after 
their  arrival,  if  the  carrier  in  so  doing  was  guilty  of  negligence.* 
A  carrier,  which  received  horses  for  transportation  and  which 

95.  Rixford  v.  Smith,  52  N.  H.  355,  was  transported.  Green  v.  Chicago, 
13  Am.  Eep.  43.  etc.,  R.   Co.,  156  Mo.  App.  259,   13T 

96.  Chicago,  etc.,  E.  Co.  v.  Harmon,      S.  W.  611. 

12  111.  App.  54.  99.  Deake  v.  United  States  Express. 

97.  Hart  v.   Chicago,   etc.,  E.   Co.,  Co.,  172  Mich.  451,  138  N.  W.  196. 
69  Iowa,  485.         '  1.  Nashville,  etc.,  E.  Co.  v.  Hinds, 

98.  Adams  Express  Co.  v.  Scott,  113  5  Ala.  App.  596,  59  So.  670. 

Va.  1,  73   S.  E.  450.     But  a  carrier  2.  Midland  Valley  E.  Co.  v.  Pugh,. 

was    liable    for    injuries   to   a   mule,  33  Old.  648,  136  Pac.  759. 

caused  by  her  getting  her  leg  through  3.  Kansas  City,  etc.,  E.  Co.  of  Texas 

a  hole  left  by  the  breaking  of  a  de-  v.  Beckham   (Tex.  Civ.  App.),  152  S. 

fective  slat  in   the  car  in  which  she  W.  338. 
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negligently  struck  or  bumped  the  car  in  which  they  were  being 
hauled  against  its  engine  or  other  cars  so  as  to  cause  one  of  the 
lanterns  used  by  the  shipper's  attendants  to  set  fire  to  the  car  and 
kill  part  of  the  horses  and  injure  others,  is  liable  for  such  loss 
and  injury/  A  shipper  of  a  hog,  and  not  the  carrier,  assumes  the 
risk  of  the  hog  dying  from  being  overheated,  due  to  climatic  con- 
ditions.' A  railroad  company  was  not  liable  for  injury  to  mules 
en  route,  if  no  accident  happened  to  the  stock  train,  and  it  was 
properly  handled,  and  the  car  in  which  the  mules  were  was  prop- 
erly equipped.^  Where  the  loss  of  weight  of  cattle  in  shipment 
was  only  temporary,  due  to  the  effect  of  transportation,  and  was 
not  shown  to  be  due  to  any  negligence  of  the  company  in  failing  to 
ship  the  cattle  in  time,  the  shipper  could  not  recover  for  such 
loss  of  weight.''  The  mere  fact  that  a  veterinary  surgeon  might 
have  had  a  better  opportunity  of  saving  a  horse  injured  en  route 
if  he  had  been  called  sooner,  would  not,  of  itself,  make  the  carrier 
liable  for  the  horse's  death.*  That  an  express  company's  employe 
used  due  care  and  diligence  according  to  his  best  knowledge  does 
not  excuse  liability  for  death  of  part  of  fish  shipped;  the  com- 
pany's duty  being  fixed  by  law,  and  not  measurable  by  the  em- 
ploye's knowledge.*  A  carrier  of  live  stock  is  not  an  insurer  to 
the  extent  of  being  liable  for  loss  thereof  or  damage  thereto  from 
Texas  fever  contracted  in  transit,  in  the  absence  of  negligence  in 
exposing  the  stock  to  the  disease  i^"  and  it  is  absolved  from  liability 
by  showing  a  want  of  negligence  on  its  part  during  the  transporta- 

4.  Louisville  &  N.  R.  Co.  v.  Wood-  6.  Yazoo,   etc.,  R.  Co.  v.  Pope,  — 
ford,  152  Ky.  398,  153  S.  W.  722.  Miss.  — ,  61  So.  450. 

5.  Winn  v.  American  Express  Co.,  7.  Gulf,  etc.,  R.  Co.  v.  Cason   (Tex. 
—  Iowa,  — ,  140  N.  W.  427.     A  car-  Civ.  App.),  154  S.  W.  367. 

rier,   shipping  stock  accompanied  by  8.   Thompson  v.   Chicago  &  N.  W. 

the  owner,  is  not  liable  for  loss  oc-  R.  Co.,  —  Iowa,  — ,  139  N.  W.  557. 

casioned  by  excessive  heat  in  transit,  9.  Rick  v.  Wells  Fargo  Co.,  39  Utah, 

in  absence  of  evidence  of  negligence.  130,  115  Pac.  991. 

Cleve  V.  Chicago,  etc.,  R.  Co.,  84  Neb.  10.  Baltimore  &  O.  R.  Co.  v.  Dever, 

158,  120  N.  W.  959.  112  Md.  296,  75  Atl.  352. 
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tion  thereof."  A  carrier  of  live  stock  is  liable  for  the  results  of 
any  negligence  to  which  it  contributes,  though  its  conduct  may  not 
have  been  the  sole  cause  of  the  injury.^  Where  plaintiffs  re- 
quested defendant  railroad  to  ship  cattle  over  a  certain  route,  and 
defendant,  without  any  excuse,  refused  so  to  do,  it  became  liable 
for  all  losses  accruing  to  plaintiffs  by  reason  of  the  shipment  of 
the  cattle  over  a  longer  route.^'  A  railway  company  is  liable  for 
damages  resulting  from  its  negligently  carrying  cattle  beyond  the 
destination  specified  by  the  shipper."  When  a  carrier  failed  to 
carry  a  shipment  of  live  stock  within  a  reasonable  time  and  failed 
to  give  the  same  reasonable  care,  the  shipper  was  entitled  to  re- 
cover the  damages  resulting  from  the  delay  and  from  the  negligent 
care.^^ 

A  carrier  is  not  liable  for  loss  or  injury  to  live  stock  caused 
by  unprecedented  climatic  conditions  where  the  provisions  for  the 
protection  of  stock  are  sufficient  for  ordinary  conditions.^*  But 
where,  through  the  negligence  of  the  carrier,  the  cattle  were  so 
delayed  that  they  had  to  be  held  over  one  day  in  December  for  a 
market,  and  in  the  meantime  they  sustained  injuries  by  reason 
of  cold  and  rain,  the  carrier  was  liable  for  the  injuries  so  caused, 
since  cold  weather  in  that  month  was  not  an  act  of  God  which 
would  excuse  the  carrier."  Deviation  by  a  carrier  of  live  stock 
from  the  usual  and  most  direct  route  because  of  a  washout  on  a 
connecting  line,  and  the  bad  condition  of  its  own  tracks,  will  not, 
in  the  entire  absence  of  all  negligence  in  selecting  the  new  route, 
which  is  as  reasonably  direct  as  is  available  under  existing  condi- 

11.  Williams  &  Hawkins  v.  Golf,  15.  Cincinnati,  etc.,  R.  Co.  v.  Pen- 
etc,  R.  Co.  (Tex.  Civ.  App.),  135  S.  dleton  &  Hudson,  29  Ky.  Law  Rep. 
W.  390.  731,  96  S.  W.  434. 

12.  Wisecarver  &  Stone  v.  Chicago,  IG.  Louisville  &  N.  R.  Co.  v.  War- 
etc,  R.  Co.,  141  Iowa,  121,  119  N.  W.  field,  30  Ky.  Law  Rep.  352,  98  S.  W. 
532.  313. 

13.  Texas  &  P.  Ry.  Co.  v.  Eastin  &  17.  Texas  A  P.  Ry.  Co.  v.  Coggin 
Knox,  100  Tex.  556,  102,  S.  W.  105.  &  Dunaway    (Tex.   Civ.  App.),  99  S. 

14.  Missouri,  etc.,  R.  Co.  v.  Hayes,  W.  1058. 
74  Kan.  880,  88  Pac.  64. 
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tions  render  the  carrier  liable  for  a  loss  occasioned  by  a  flood  at  a 
point  on  such  new  route.^*  If  a  carrier,  while  transporting  a  car 
load  of  live  stock,  for  its  own  convenience  sets  the  car  out  on  a 
side  track,  and  leaves  it  for  several  hours  exposed  to  extreme  cold, 
its  obligation  to  take  the  necessary  steps  for  protecting  the  stock 
is  of  the  highest  order  known  to  due  care,  and  such  obligation  is 
not  modified  by  the  shipper  accompanying  the  stock  under  a  special 
contract,  which  requires  him  to  provide  feed  and  water. ^'  Where 
plaintiff's  horses  were  destroyed  by  a  conflagration  while  in  charge 
of  a  common  carrier,  the  loss  was  in  no  wise  connected  with  or  the 
result  of  any  infirmity  in  the  animals  themselves,  so  as  to  raise  the 
question  of  the  negligence  or  care  of  the  carrier,  but  was  one  falling 
under  the  common-law  rule,  which  makes  the  carrier  an  insurer 
of  the  safe  delivery  of  goods  committed  to  it  for  transportation.^' 
Where  a  carrier  agrees  to  ship  a  race  horse  over  its  line  and  the 
line  of  a  connecting  carrier,  it  is  its  duty  to  provide  a  suitable  car, 
and  to  transport  it  to  its  destination  safely  and  without  unreason- 
able delay ;  and,  if  it  carries  the  horse  out  of  the  way  so  as  to  cause 
unnecessary  delay,  and  by  reason  thereof  it  is  injured,  or  the 
owner  is  prevented  from  keeping  his  horse's  engagements  in  the 
races  in  which  it  was  entered,  and  the  purpose  for  which  it  was 
being  shipped  was  known  to  the  shipper,  it  is  liable  for  the  damage 
sustained  thereby.^  If  when  accepting  horses  for  transportation 
a  carrier  was  able  to  carry  them  to  their  destination  and  used 
reasonable  diligence,  no  recovery  can  be  had  for  damage  thereto 
ordinarily  incident  to  transportation,  resulting  from  being  con- 

18.  Empire  State  Cattle  Co.  v.  Atch-  21.  Louisville  &  N.  R.  Co.  v.  Gorm- 
ison,  etc.,  R.  Co.,  210  U.  S.  1,  28  Sup.  ley,  32  Ky.  Law  Rep.  803,  109  S.  W. 
Ct.  607,  52  L.  Ed.  931,  aff'g  judgs.  346.  A  car  stall  in  which  a  horse  was 
147  Fed.  457,  77  C.  C.  A.  601;  147  transported  by  a  carrier  is  "reason- 
Fed.  463,  77  C.  C.  A.  607.  ably  safe"  when  it  is  such  as  a  per- 

19.  Colsch  V.  Chicago,  etc.,  R.  Co.,  son  of  ordinary  prudence  would  pro- 
—  Iowa,  — ,  117  N.  W.  281.  vide.    Southern  Express  Co.  v.  Fox  & 

20.  Stiles,  Caddie  &  Stiles  v.  Louis-  Logan,  131  Ky.  257,  117  S.  W.  270. 
ville  &  N.  R.  Co.,  33  Ky.  Law  Rep. 

635.  110  S.  W.  820. 
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fined  in  the  cars  and  carried  contrary  to  their  natural  habits,  and 
from  unavoidable  delay.^  A  carrier  was  liable  for  damages  caused 
by  delivering  to  plaintiff's  consignee  cattle  other  than  those  shipped 
by  plaintiff,  irrespective  of  to  whom  such  other  cattle  belonged.^ 

§  16.  Liability  for  loss  or  injury  of  stock  awaiting  transportation 
or  delivery. 
A  railroad  company  which  constructs  yards  by  the  side  of  its 
track  to  facilitate  the  loading  and  unloading  of  stock  is  not  re- 
sponsible as  a  common  carrier  for  stock  placed  in  such  yards  by 
the  owner  to  await  shipment,  but  is  bound  only  to  the  exercise  of 
oirdnary  care  in  the  construction  and  maintenance  of  its  yards.^* 
It  is  not  responsible  as  a  carrier  for  stock  placed  in  such  yards 
for  future  shipment,  but  subject  to  the  right  of  the  shipper  to 
remove  for  feed  and  water,  before  the  shipment  is  actually  made ; 
but  the  liability  is  that  of  an  ordinary  bailee.^^  Where  defendant 
contracted  to  ship  five  dogs  for  plaintiff  on  a  particular  train,  and 
by  reason  of  their  being  shipped  on  an  earlier  train,  and  the 
consequent  failure  of  plaintiff  to  be  present  to  receive  them,  one 
of  them  died  from  the  long  confinement,  defendant  was  liable  for 
the  loss.^^  Where  a  shipper  placed  his  cattle  in  pens  for  shipment, 
when  he  knew  there  were  no  cars  there  in  which  to  ship  them,  and 
permitted  them  to  remain  in  the  pens  and  await  the  arrival  of  the 
cars  without  feeding  and  watering  them,  because  relying  on  the 
carrier's  representations  that  the  cars  would  soon  be  there,  the 
carrier  was  liable  for  injury  resulting  from  such  failure  to  furnish 
cars.^'    Where  cattle  were  unloaded  for  food,  etc.,  in  compliance 

22.  Wahle   v.    Great   Northern    R.  26.    Harrison   v.    Weir,    69    N.    Y. 
Co.,  41  Mont.  326,  109  Pae.  713.  Supp.  957,  34  Misc.  Rep.  519,  motion 

23.  Edwards  v.  Lee,  147  Mo.  App.  to   dismiss   appeal   denied,    73   N.   Y. 
38,  126  S.  W.  194.  Supp.  1119,  68  App.  Div.  25. 

24.  Missouri,  etc.,  R.  Co.  v.  Byrne,  27.   Gulf,  etc.,  R.   Co.  v.   House   & 
100  Fed.  359,  40  C.  C.  A.  402.  Watkins   (Tex.  Civ.  App.),  88  S.  W. 

25.  Chicago,  etc.,  R.  Co.  v.  Powers,  1110. 
73  Neb.  816,  103  N.  W.  678. 
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with  the  Federal  statute,  and  while  in  the  stockyards  were  burned 
without  any  negligence  of  the  carrier,  it  was  liable  for  the  loss.^* 
A  carrier's  common-law  duty  includes  the  unloading  of  a  horse 
transported  by  it;  its  common-law  liability  with  respect  to  the 
shipment  is  that  of  an  insurer,  so  that  its  liability  for  injury  in 
unloading  does  not  depend  upon  negligence.^*  A  shipper  who 
loaded  a  car  instead  of  waiting  for  a  better  car  next  day,  as  prom- 
ised by  the  carrier,  was  not  entitled  to  hold  the  carrier  liable  for 
defects  in  the  car.'"  A  carrier  of  live  stock  cannot  avoid  liability 
for  injury  to  a  shipment  after  it  was  received  for  transportation 
through  any  shortage  of  cars  or  relations  existing  thereafter  be- 
tween the  carrier  and  the  stockyards  company  at  whose  yards  the 
shipment  was  received.'^  Where  an  express  company,  having 
contracted  to  transport  a  shipment  of  horses,  assumed  care  of  them 
while  th6  car  into  which  they  had  been  loaded  was  being  repaired, 
it  was  bound  to  use  ordinary  care ;  and  it  was  no  answer  to  a 
charge  of  negligence  that  its  care  of  the  horses  was  voluntary.'^ 

§  17.  Inherent  nature,  propensities,  or  vices. 

While  a  common  carrier  is  an  insurer  of  inanimate  goods  against 
loss  and  injury,  except  such  as  is  caused  by  the  act  of  God,  the 
public  enemy,  or  the  negligence  of  the  shipper,  it  is  not  liable,  as 
an  insurer,  for  loss  or  injury  to  animals  transported  by  it  arising 
from  their  inherent  nature  and  propensities,  or  proper  vices,  and 
which  could  not  be  prevented  by  foresight,  vigilance,  and  care, 
being  relieved  from  responsibility  in  the  transportation  of  animals 
from  such  injuries  as  occur  from  or  in  consequence  of  their 

28.  Louisville  &  N.  E.  Co.  v.  Stilea,  30.  Otrich  v.  St.  Louis,  etc.,  E.  Co., 
Gaddie  &  Stiles,  133  Ky.  786,  119  S.  164  Mo.  App.  444,  144  S.  W.  1199, 
W.  786.  adopting  opinion,  154  Mo.  App.  420, 

29.  Creel  v.  Missouri  Pac.  E.  Co.,  134  S.  W.  665. 

137  Mo.  App.  37,  19  S.  W.  30,  and  its  31.  Colorado  &  S.  Ey.  Co.  v.  Breni- 

liability    is   not   shifted   by   the   con-  man,  32  Colo.  App.  1,  135  Pac.  855. 

signee's  servant,  sent  after  the  horse,  32.  Kimball  &  Nutter  v.  American 

participating  in  the  unloading.  Express  Co.,  76  N.  H.  81,  79  Atl.  493. 
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vitality. ''  A  carrier  of  live  stock  must  exercise  ordinary  care  to 
prevent  loss  or  injury  caused  from  the  natural  vice  or  propensities 
of  the  animal,  and  is  only  exempt  from  liability  for  injuries  so 
caused  where  it  appears  that  the  vice  or  natural  propensity  was 
the  sole  proximate  cause  of  the  loss  or  injury.^*  A  carrier  is  not 
liable  for  injuries  inflicted  by  animals  on  each  other  in  the  exercise 
of  their  natural  habits  and  propensities  f^  and  a  shipper  in  trans- 
porting animals  takes  the  risk  of  injuries  inflicted  upon  one  animal 
by  the  vicious  propensities  of  the  others.^*  Carriers  do  not  abso- 
lutely warrant  live  stock  against  the  consequences  of  their  own 
vitality,  and,  in  absence  of  negligence,  are  relieved  from  responsi- 


33.  U.  S. — Webster  v.  Union  Pac. 
R.  Co.,  200  Fed.  597,  it  is  a  sufficient 
defense  that  cattle  were  injured  be- 
cause of  their  inherent  propensities, 
habits,  dispositions,  and  condition. 

Del. — ^Klair  v.  Philadelphia,  etc., 
R.  Co.,  —  Del.  Super.  — ,  78  Atl.  1085, 
if  it  used  that  care  which  their  nature 
requires. 

Fla. — Summerlin  v.  Seaboard  Air 
Line  Ry.,  56  Fla.  687,  47  So.  557. 

Go. — Cooper  v.  Raleigh  &  G.  R.  Co., 
110  Ga.  659,  36  S.  E.  240. 

III. — Burke  v.  United  States  Ex- 
press Co.,  87  111.  App.  505. 

Ky. — McCampbell,  Figg  &  Burnett 
V.  Louisville  &  N.  R.  Co.,  150  Ky.  723, 
150  S.  W.  987. 

Mo. — Cunningham  v.  Wabash  R. 
Co.,  167  Mo.  App.  373,  149  S.  W.  1151 ; 
Green  v.  Chicago,  etc.,  R.  Co.,  156 
Mo.  App.  259,  137  S.  W.  611. 

Mont. — Heitman  v.  Chicago,  etc., 
R.  Co.,  45  Mont.  406,  123  Pac.  401,  by 
express  provision  of  statute. 

Tf.  J. — Lewis  V.  Pennsylvania  R. 
Co.,  71  N.  J.  Law,  339,  59  Atl.  1117, 
aff'g  judg.  70  N.  J.  Law,  132,  56  Atl, 
128. 


Jf.  C. — Harden  v.  Chesapeake  &  0. 
R.  Co.,  157  N.  C.  238,  72  S.  E.  1042,  a 
carrier  of  live  stock  must  make  proper 
provision  for  the  stock  respecting 
traits  or  conditions  of  which  it  has 
notice,  and  especially  when  the  carrier 
makes  stipulations  in  regard  to  such 
conditions. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Powers  (Tex.  Civ.  App.),  117  S.  W. 
459;  International,  etc.,  R.  Co.  v. 
Young  (Tex.  Civ.  App.),  72  S.  W.  68; 
Texas  &  P.  Ry.  Co.  v.  Snyder  (Tex. 
Civ.  App.),  86  S.  W.  1041.  A  carrier 
of  live  stock  is  not  liable  for  any 
"  gaunting,  scratching,  biting,"  etc. 
Hanley  v.  Chicago,  etc.,  R.  Co.,  154 
Iowa,  60,  134  N.  W.  417. 

34.  Galveston,  etc.,  R.  Co.  v.  Jones 
(Tex.  Civ.  App.),  123  S.  W.  737; 
Galveston,  etc.,  R.  Co.  v.  Powers  (Tex. 
Civ.  App.),  117  S.  W.  459. 

35.  Cleveland,  etc.,  R.  Co.  v.  Rudy, 
173  Ind.  181,  89  N.  E.  951,  rev'g  judg. 
—  Ind.  App.  — ,  87  N.  E.  555. 

36.  Foust  v.  Lee,  138  Mo.  App.  723, 
119  S.  W.  505. 
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bility  for  injuries  occurring  from  such  source  and  they  are  not 
insurers  against  injuries  arising  from  their  nature  and  propensi- 
ties, and  which  could  not  be  prevented  by  reasonable  care,  fore- 
sight, and  vigilance,  and  so,  where  injuries  occur  by  reason  of  the 
inherent  vices  or  natural  propensities  of  the  animals  themselves, 
a  carrier  is  relieved  from  responsibility,  if  he  can  show  he  pro- 
vided all  suitable  means  of  transportation,  and  exercised  the  degree 
of  care  the  nature  of  the  property  requires.^'  That  animals  con- 
tributed to  injuries  received  in  transportation  by  their  inherent 
vice,  etc.,  does  not  prevent  the  owner  from  recovering  for  injuries 
caused  by  the  carrier's  negligence;  there  being  no  issue  of  his 
contributory  negligence  in  placing  vicious  animals  in  the  car 
together.^  A  carrier  of  live  stock,  in  the  absence  of  negligence, 
is  not  liable  for  injuries  due  to  the  inherent  natural  propensities 
and  habits  of  the  stock,  notwithstanding  that  the  "  ordinary  of 
its  kind"  may  have  the  same  inherent  natural , propensity  or 
habit.^  That  a  carrier  may  avoid  liability  for  injury  to  horses 
during  transportation  on  the  ground  of  their  vices  and  natural 
propensities,  it  must  appear  that  the  injuries  occurred  by  reason 
of  such  vices  and  natural  propensities  alone,  or  in  conjunction  with 
some  innocent  cause,  and  the  burden  is  upon  the  carrier  to  prove 
that  fact.*"    Where  a  horse  became  frightened  while  in  the  custody 

37.  St.  Louis,  etc.,  R.  Co.  v.  Frank-  track  opposite  the  loading  chute.  Im- 
lin   (Tex.  Civ.  App.)   123  S.  W.  1150.  mediately     after     the     horses     were 

38.  Missouri,  etc.,  R.  Co.  of  Texas  loaded,  both  the  shipper  and  a  care- 
V.  Rich  (Tex.  Civ.  app.),  112  S.  W.  taker  departed,  and  about  an  hour 
114.  later    a    stranger    noticed    that    the 

39.  Texas  Cent.  R.  Co.  v.  G.  W.  horses  were  in  an  excited  condition. 
Hunter  &  Co.  (Tex.  Civ.  App.),  104  and  were  biting,  kicking  and  tramp- 
S.  W.  1075.  ling  each  other.     There  was  no  evi- 

40.  Chicago,  etc.,  R.  Co.  v.  Morris,  dence  that  the  carrier  had  negligently 
16  Wyo.  308,  93  Pac.  664.  A  carrier  operated  any  train  in  the  yards,  or 
notified  a  shipper  that  he  must  load  even  that  a  passing  train  had  fright- 
his  horses  by  a  certain  time,  or  the  ened  the  horses,  and  the  only  reason- 
car  would  not  be  included  in  a  train  able  inference  was  that  the  horses  had 
and  the  horses  were  loaded  as  di-  been  seized  with  "  ear  fright,"  in- 
rected;  the  car  remaining  on  the  side  duced  by  their   inherent  proposition. 
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of  the  carrier  and  ran  away,  but  no  fault  was  attributable  to  the 
carrier  as  to  either  the  place  where  or  the  means  by  which  the 
horse  was  fastened,  the  carrier  was  not  liable."  A  carrier's  lia- 
bility for  negligence  in  relation  to  a  consignment  of  horses  extends 
to  damages  due  to  the  fact  that  some  were  mares  with  foal,  and 
thus  predisposed  to  injury  from  its  negligence.^  Whatever  the 
condition  of  cattle,  the  carrier  is  bound  to  transport  them  with 
reasonable  diligence  and  care  ;*^  the  law  does  not  recognize  a  ship- 
ping condition,  as  contradistinguished  f  A)m  their  ordinary  or  gen- 
eral condition.** 

§  18.  Commencement  and  termination  of  liability. 

The  liability  of  the  carrier  for  stock  to  be  transported  over  its 
line  commences  when  the  animals,  at  the  direction  of  the  carrier's 
freight  agent,  are  placed  in  the  usual  place  for  receiving  them 
for  shipment  to  await  shipment,  the  agent  being  thus  notified 
thereof,  and  taking  directions  for  their  shipment.*^  A  carrier  is 
not  relieved  from  liability  for  injury  to  cattle  placed,  in  its  pens 
awaiting  transportation,  under  agreement  with  its  agents  that  they 
were  to  be  placed  therein  on  a  certain  day,  by  the  mere  fact  that 
the  carrier  did  not  have  actual  notice  of  the  cattle  having  been 
placed  in  the  pens  on  the  day  agreed  upon,  where  the  cattle  were 
put  in  the  pens  on  that  day,  and  injured  therein  because  of  negli- 

Held,  that  the  carrier  was  not  liable  Co.,  101  Mo.  App.  420,  74  S.  W.  505; 

to  the  shipper  for  his  loss.     Quinby  Norfolk,  etc.,   R.  Co.  v.  Harman,  91 

V.   Union   Pac.   R.  Co.,   83   Neb.   777,  Va.    601;    Galveston,   etc.,   R.   Co.   v. 

120  N.  W.  453.  Jackson    (Tex.  Civ.  App.),  37  S.  W. 

41.  Kaplan  v.  Midland  R.  Terminal  355 ;  Moffatt  v.  Great  Western  R.  Co., 
Co.,  88  X.  Y.  Supp.  945.  15  L.  T.  N.  S.  680.    But  a  mere  per- 

42.  Gulf,  etc.,  R.  Co.  v.  Staton  (Tex.  mission  of  the  carrier's  agent  to  use 
Civ.  App.),  49  S.  W.  377.  the  stock  pens,  no  contract  of  ship- 

43.  Texas  &  P.  Ry.  Co.  v.  Dawson,  ment   having   been    made    or    bill    of 
34  Tex.  Civ.  App.  240,  78  S.  W.  235.  lading    given,    is    insuflScicnt.      Fort 

44.  Felton  v.   Clarkson,   103   Tenn.      Worth,  etc.,  R.  Co.  v.  Riley  (Tex.  Civ. 
457,  53  S.  W.  733.  App.),  1  S.  W.  446,   27  Am.  &  Eng. 

45.  Lackland  t.   Chicago,  etc.,  Ry.      R.  Cas.  49. 
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gence  of  the  carrier.^^  The  mere  fact  that  cattle  shipped  died 
after  their  delivery  at  the  point  of  destination  is  not  sufficient  to 
relieve  the  carrier  of  liability  on  the  ground  that  the  damage  is  too 
remote,  if  the  death  of  the  cattle  resulted  solely  from  the  injuries 
received  by  reason  of  the  carrier's  negligence  while  transporting 
them.*'  A  shipment  of  live  stock  begins  when  the  cattle  are  received 
by  the  carrier  in  its  pens  preparatory  to  transportation.*'  A  rail- 
road company's  liability  as  a  common  carrier  for  damage  to  live 
stock  begins  when  it  receives  stock  for  transportation.*'  Where 
cattle  have  been  delivered  to  and  accepted  by  a  railroad  in  its 
loading  pens,  the  company  is  liable  as  a  coromon  carrier  for  dam- 
ages to  the  cattle  from  the  time  of  delivery.^"  A  carrier  is  liable 
for  damages  to  live  stock  to  be  transported  from  injury  caused  by 
the  negligence  of  its  servants  after,  but  not  before,  the  property 
was  received  by  it  for  transportation.^^  A  carrier  of  live  stock  is 
not  liable  for  damages  occurring  to  the  stock  after  the  delivery 
to  the  shipper  or  consignee.'^  Eesponsiblity  of  a  carrier  as  regards 
injury  to  a  shipment  of  live  stock  is  not  terminated  by  arrival 
at  destination,  but  continues  until  delivery,  actual  or  construc- 
tive, of  the  car  to  the  consignees,  or  until  they  have  had  a  reason- 
able time  after  knowledge  or  notice  of  arrival  to  call  for  and  re- 
ceive the  stock.  ^^ 

When    live    stock   is    delivered    to    a    carrier    for    transporta- 
tion,   its   liability    commences   when    the    stock    is   delivered    to 

46.  Ft.  Worth,  etc.,  R.  Co.  v.  Wag-  50.  Nelson  v.  Chicago,  etc.,  E.  Co., 
goner  Nat.   Bank,  36  Tex.  Civ.  App.      78  Neb.  57,  110  N.  W.  741. 

393,  81  S.  W.  1050.  51.  Seaboard  Air  Line  Ry.  v.  Fried- 

47.  Missouri    Pac.    R.    Co.    v.    Ed-  man,  138  Ga.  316,  57  S.  E.  778- 
wards,   78   Tex.   307,   14   S.   W.   607;  52.  Chicago,  etc.,  R.  Co.  v.  Young 
Missouri  Pac.  R.  Co.  V.  Heath  (Tex.),  &   Ball    (Tex.  Civ.  App.)    107  S.  W. 
18  S.  W.  477.     See  also  Delivery  by  127. 

Carrier,   §   22  post.  53.  Alabama  G.  S.  R.  Co.  v.  C.  C. 

48.  San  Antonio,  etc.,  R.  Co.  v.  Chit-      Gewin   &   Son.   5   Ala.   App.    584,   59 
tin   (Tex.  Civ.  App.),  135  S.  W.  390.        So.  553. 

49.  St.  Louis  S.  W.  R.  Co.  v.  Mitch- 
ell, 101  Ark.  289,  142  S.  W.  168. 
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it  at  its  stock  pens  or  warehouse  for  shipment."  When  live 
stock  is  placed  in  the  carrier's  pens  prepared  for  shipment,  the 
relation  of  shipper  and  carrier  begins  at  the  time  the  carrier's 
agent  receives  notice  that  the  stock  is  in  the  pens.^^  That  live 
stock  was  partly  loaded  and  the  remainder  placed  in  the  carrier's 
pens  shows  delivery  to  it/^  Where  horses  are  kept  in  a  carrier's 
stock  pens  for  a  long  time  under  conditions  during  that  period 
imposing  no  responsibility  on  the  carri§r,  when  they  are  actually 
surrendered  into  the  carrier's  possession  and  control,  though  with- 
out change  of  location,  and  the  carrier  accepts  them  for  transporta- 
tion, the  previous  facts  become  of  no  consequence  except  as  bearing 
on  the  question  of  the  time  of  delivery  and  when  the  carrier's  lia- 
bility began."  When  a  carrier  receives  live  stock  for  transporta- 
tion for  hire,  it  assumes  the  relation  of  common  carrier,  and  is 
chargeable  with  obligations  incident  to  that  relation,  except  so 
far  as  they  may  be  legally  modified  by  special  contraet.^^ 

§  19.  Liability  for  delay  in  transportation  or  delivery. 

The  general  rule  which  applies  to  carriers  of  goods  applies  to 
carriers  of  live  stock  and  a  carrier  receiving  live  stock  for  ship- 
L.ent  is  bound  to  use  reasonable  diligence  to  transport  them  to  their 
destination  and  deliver  them  within  a  reasonable  time.^'  What  is 
a  reasonable  time  in  a  given  case  must  be  determined  from  all 
the  circumstances  of  the  particular  case.^"  A  railroad  transport- 
ing live  stock  is  bound  only  to  transport  with  reasonable  dispatch, 

54.  Louisville  &  N.  R.  Co.  v.  Stiles,  Hinely-Stephens  Co.,  64  Fla.  175,  60 

Gaddie  &  Stiles.  133  Ky.  786,  118  S.  So.  749. 

W.   786.  59.   Glasscock  v.   Chicago,   etc.,   R. 

65.  Holland  v.  Chicago,  etc.,  R.  Co.,  Co.,  86  Mo.  App.  114;   Gulf,  etc.,  R. 
139  Mo.  App.  703,  123  S.  W.  987.  Co.  v.  Porter,  25  Tex.  Civ.  App.  491, 

66.  Moss  V.  Missouri,  etc.,  R.  Co.,  61  S.  W.  343;  International,  etc.,  R. 
153  Mo.  App.  602,  134  S.  W.  1070.  Co.  v.  Young  (Tex.  Civ.  App.),  72  S. 

67.  Chicago,  etc.,  R.  Co.  v.  Pollock,  W.  68.     See  also  Carriers  of  goods. 
16  Wyo.  321,  93  Pac.  847.  60.  Cincinnati,  etc.,  R.  Co.  v.  Case, 

58.  Atlantic  Coast  Line  R.  Co.  v.      132  Ind.  310,  23  N.  E.  797,  43  Am.  & 

Eng.  R.  Cas.  537. 
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and  the  shipper  assumes  the  risk  of  unavoidable  accidents  and 
delays.*^  Where  an  obstruction  to  traffic  occurs  from  a  cause  for 
which  the  carrier  is  not  responsible  it  is  bound  only  to  use  reas- 
onable diligence  to  procure  the  further  transportation  of  the 
stock. '^  A  railroad  company  cannot  be  exonerated  from  unreason- 
able delay  in  the  transportation  of  stock  on  the  ground  that  its 
regular  trains  did  not  connect  in  time  to  avoid  delay;*'  nor  on 
the  ground  that  a  heavy  dew  rendered  the  track  slippery  and  im- 
peded the  progress  of  the  train;  such  an  occurrence  being  an  or- 
dinary one,  against  the  effect  of  which  it  was  the  duty  of  the  com- 
pany to  provide.**  Where  a  written  contract  for  the  shipment  of 
live  stock,  as  expressed  in  the  bill  of  lading,  contains  no  stipula- 
tion as  to  the  time  within  which  the  stock  is  to  be  delivered,  the 
law  implies  a  reasonable  time,  and  the  undertaking  is  broken  if 
unusual  delay  occurs,  unless  the  carrier  shows  that  the  delay  was 
caused  by  something  beyond  its  control,  or  was  unavoidable,  or 
was  a  necessary  incident  to  the  prudent  and  proper  management 
of  its  business.*^  Delays  incident  to  ordinary  transportation  of 
stock  are  the  same  as  reasonable  delays.**  A  common  carrier  re- 
ceiving property  for  transportation  with  knowledge  of  the  exist- 
ence of  an  obstruction  on  its  road,  and  without  informing  the 
shipper,  cannot  offer  the  obstruction  as  an  excuse  for  not  making 
a  prompt  delivery  thereof,  though  the  obstruction  is  the  act  of 
God;  and  it  is  bound  to  take  notice  of  the  signs  of  approaching 
danger  liable  to  create  obstruction,  if  any  are  known  to  it.*'    The 

61.  McKenzie  v.  Michigan  Cent.  R.  G5.  Southern  Ry.  Co.  in  Ky.  v.  Railey 
Co.,  137  Mich.  112,  100  K.  W.  260,  11  Bros.,  26  Ky.  Law  Rep.  53,  80  S.  W. 
Det.  Leg.  N.  214.  786. 

62.  St.  Louis,  etc.,  R.  Co.  v.  Jones  66.  Southern  Pac.  Co.  v.  Arnett,  126 
(Tex.  Civ.  App.),  29  S.  W.  695.  Fed.  75,  61  C.  C.  A.  131.    ' 

63.  Gulf,  etc.,  R.  Co.  v.  Porter,  25  67.  Nelson  v.  Great  Northern  R. 
Tex.  Civ.  App.  491,  61  S.  W.  343.  Co.,  38  Mont.  297,  72  Pac.  642;  Gulf, 

64.  Missouri,  etc.,  R.  Co.  v.  Trus-  etc.,  R.  Co.  v.  McCorquodale,  71  Tex. 
kett,  186  U.  S.  480,  46  L.  Ed.  1259,  41. 

22   S.   Ct.   943,   aff'g  judg.   104   Fed. 
728.  44  C.  C.  A.  179. 
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refusal  of  a  shipper  of  live  stock  to  comply  with  the  provisions  of 
the  contract  of  shipment  requiring  that  some  one  accompany  the 
stock  to  care  for  them,  and  +\at  they  shall  be  loaded  and  imloaded, 
watered,  and  fed  by  the  shipper's  agent,  will  not  excuse  the  car- 
rier from  transporting  the  stock  to  their  destination  without  un- 
reasonable delay,  caring  for  them  at  the  shipper's  expense.^'  The 
refusal  of  a  railway  company  to  perform  its  admitted  duty  to 
place  a  car  of  horses  in  position  to  unload  promptly  on  arrival  at 
their  destination  is  negligence.^'  In  an  action  against  a  carrier  for 
injuries  to  stock,  evidence  that  defendants  stopped  at  stations  for 
unnecessary  lengths  of  time,  and  left  the  cars  in  which  the  cattle 
were  loaded  where  they  could  not  have  the  advantage  of  the 
breeze,  whereby  some  of  them  died  from  heat,  and  that  the  train 
was  delayed  by  standing  on  the  track  six  hours  in  a  distance  of 
two  hundred  miles,  was  sufficient  to  sustain-  a  verdict  in  favor  of 
plaintiff.'"*  But  a  delay  of  twelve  hours  in  transportation  of  live 
stock,  caused  by  holding  the  cattle  on  account  of  the  sickness  and 
death  of  one,  does  not  constitute  negligence,  where  the  remaining 
cattle  are  sent  forward  by  the  next  train.''^ 

A  shipper  of  live  stock  cannot  recover  damages  for  delay 
in  delivery  of  the  stock  where  it  is  consigned  in  the  name 
of  the  shipper  and  he  was  not  present  to  demand  delivery, 
and  delivery  was  made  to  his  employes  immediately  on  the 
carrier's  ascertaining  their  authority  to  receive  it.'^  An  agent 
of  a  connecting  carrier  of  live  stock  had  no  authority  to 
assure  a  shipper  that  his  check  would  be  accepted  at  the  other  end 
of  the  line,  and  the  carrier  was  not  liable  for  delay  in  getting  the 
stock  from  its  cars,  occasioned  by  refusal  of  the  company  there  to 
accept  the  check.'*    In  order  to  recover  for  delay  in  shipment  of 

68.  Spalding   v.    Chicago,    etc.,    R.  71.  Lewis  v.  Pennslyvania  R.   Co., 
Co.,  101  Mo.  App.  225,  73  S.  W.  374.      71  N.  J.  Law,  339,  59  Atl.  1117,  aflF'g 

69.  Toledo,  etc.,  R.  Co.  v.  Beery,  31      judg.  56  Atl.  128,  70  N.  J.  L.  132. 
Ind.  App.  556,  68  N.  E.  702.  72.  Moore  v.  Baltimore,  etc.,  R.  Co., 

70.  Minter  v.  Chicago,  etc.,  R.  Co.,      103  Va.  189,  48  S.  E.  887. 

83  Mo.  App.  130.  73.  Louisville,  etc.,  R.  Co.  v.  Ben- 
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live  stock,  it  is  necessary  to  show  the  length  of  time  ordinarily  re- 
qnired  for  the  transportation,  and  that  a  longer  time  was  actually 
consumed  than  was  necessary  for  the  purpose.'*  In  an  action  for 
injuries  to  heef  cattle  from  delay  in  transportation  the  time  neces- 
sarily lost  in  stopping  the  cattle  for  food  and  rest  under  a  Federal 
statute  should  not  he  included  in  the  jury's  computation  of  negli- 
gent delay. '^  If  the  proximate  cause  of  a  loss  is  negligent  delay  in 
transportation,  although  the  loss  is  partly  due  to  the  inherent 
propensities  of  the  animals,  the  carrier  will  be  liable.'^  And  a 
stipulation  in  the  contract  of  shipment  will  not  relieve  the  car- 
rier when  the  delay  was  due  to  its  negligence."  The  carrier  is 
absolutely  liable,  under  a  special  contract  fixing  the  time  within 
which  delivery  is  to  be  made,  for  a  failure  to  deliver  within  the 
time,  unless  the  failure  was  due  to  the  shipper's  negligence.™  Car- 
riers of  live  stock  are  held  to  a  stricter  rule  than  carriers  of  goods 
in  the  determination  of  what  is  a  reasonable  time  for  the  trans- 
portation and  delivery,  owing  to  the  character  of  the  property  and 
the  greater  injury  liable  to  result  from  a  delay  in  its  transporta- 
tion and  delivery."     But,  in  the  absence  of  a  special  contract 

nett  &  Morgan,  25  Ky.  L.  Eep.  834,  ring  (Tex.  Civ.  App.),  36  S.  W.  129; 

76  S.  W.  408.     The  fact  that  a  ship-  Missouri  Pac.  E.  Co.  v.  Paine,  1  Tex. 

per  tendered  a  check  instead  of  money  Civ.  App.  621. 

for  freight  charges  did  not  relieve  the  77.  Ball  v.  Wabash,  etc.,  E.  Co.,  83 

carrier  of  liability  for  injuries  to  live  Mo.  574. 

stock  due  to  delay  in  permitting  the  78.   Galveston,  etc.,  E.  Co.  v.  Eut- 

shipper  to  take  the  animals,  v^here  it  ledge  (Tex.  Civ.  App.),  37  S.  W.  176; 

appeared  that  the  money  if  tendered  Galveston,    etc.,    E.    Co.    v.    Jackson 

would  have  been   refused.     Cunning-  (Tex.  Civ.  App.),  37  S.  W.  255. 

ham  V.  Wabash  E.  Co.,  167  Mo.  App.  79.  U.  8. — Myrick  v.  Michigan  Cent. 

273,  149  S.  W.  1151.  E.  Co.,  107  U.  S.  102;  The  Caledonia, 

72.  Johnston  v.  Chicago,  etc.,  E.  Co.,  50  Fed.  567 ;  Goldsmith  v.  Tower  Hill 

70  Neb.  364,  97  N.  W.  479.  Steamship  Co.,  37  Fed.  806. 

75.  St.  Louis,  etc.,  E.  Co.  v.  Car-  N.  Y.— Michaels  v.  New  York  Cent, 
lisle,  34  Tex.  Civ.  App.  268,  78  S.  W.  E.  Co.,  30  N.  Y.  564 ;  Hastings  v.  New 
553.  York,  etc.,  E.  Co.,  6  N.  Y.  Supp.  836. 

76.  Galveston,  etc..  E.  Co.  v.  Her- 
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fixing  the  time,  a  delay  resulting  from  unavoidable  accident  and 
without  fault  on  the  part  of  the  carrier  will  not  render  it  liable.'" 
A  shipper  cannot  recover  damages  for  breach  of  carrier's  special 
agreement  by  which,  contrary  to  Interstate  Commerce  Act  Feb.  4, 
1887,  §§  3,  6,  and  Act  Feb.  19,  1903,  it  undertook,  for  the  joint 
through  rate,  to  expeditate  a  railroad  shipment  of  horses,  though 


Ala. — Richmond,  etc.,  E.  Co.  v. 
Trousdale,  99  Ala.  389. 

Ind. — Pennsylvania  E.  Co.  v.  Clark, 
3  Ind.  App.  146;  Louisville,  etc.,  E. 
Co.  V.  Godman,  104  Ind.  490. 

III. — Wabash,  etc.,  R.  Co.  t.  Mc- 
Casland,  11  111.  App.  491;  Illinois 
Cent.  R.  Co.  v.  Waters,  41  111.  73; 
Ohio,  etc.,  R.  Co.  v.  Dunbar,  20  111. 
633. 

Iowa. — Kinnick  v.  Chicago,  etc.,  R. 
Co.,  69  Iowa,  665;  Frazier  v.  Kansas 
City,  etc.,  R.  Co.,  48  Iowa,  571. 

Kans. — -Atchison,  etc.,  R.  Co.  v.  Dit- 
mars,  3  Kan.  App.  459. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Brin- 
ley  (Ky.),  29  S.  W.  305;  Louisville, 
etc.,  R.  Co.  V.  Robinson  (Ky.),  36  S. 
W.  6. 

Md. — Philadelphia,  etc.,  R.  Co.  v. 
Lelunan,  56  Md.  209. 

Mich. — Michigan  Southern,  etc.,  R. 
Co.  v.  McDonough,  21  Mich.  165; 
Cleveland,  etc.,  R.  Co.  v.  Perkins,  17 
Mich.  296;  Sisson  v.  Cleveland,  etc., 
R.  Co.,  14  Mich.  489. 

Miss. — Alabama,  etc.,  R.  Co.  v. 
Sparks,  71  Miss.  757;  Illinois  Cent. 
R.  Co.  V.  Haynes,  64  Miss.  604. 

Mo. — Guinn  v.  Wabash,  etc.,  R.  Co., 
20  Mo.  App.  453;  Sturgeon  v.  St. 
Louis,  etc.,  R.  Co.,  65  Mo.  569 ;  Tucker 
V.  Pacific  R.  Co.,  50  Mo.  385;  Doug- 
lass v.  Hannibal,  etc.,  R.  Co.,  53  Mo. 
App.  473. 


N.  C— McAbsher  v.  Richmond,  etc., 
R.  Co.,  108  N.  C.  344;  Hamilton  v. 
Western  North  Carolina  R.  Co.,  96 
N".  C.  398. 

Tenn. — Adams  Express  Co.  v.  Jack- 
son, 92  Tenn.  326;  East  Tennessee, 
etc.,  R.  Co.  V.  Hale,  85  Tenn.  69. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Pratt  (Tex.  Civ.  App.),  32  S.  W.  705; 
International,  etc.,  R.  Co.  v.  Hynee, 
3  Tex.  Civ.  App.  30;  Gulf,  etc.,  R.  Co. 
V.  Ellison,  70  Tex.  491. 

W.  Va. — ^Maslin  v.  Baltimore,  etc., 
R.  Co.,  14  W.  Va.  180. 

Wis. — Abrams  v.  Milwaukee,  etc., 
R.  Co.,  87  Wis.  485;  Ayres  v.  Chicago, 
etc.,  R.  Co.,  75  Wis.  315. 

Bng. — Briddon  v.  Great  Northern 
R.  Co.,  33  L.  T.  94,  28  L.  J.  Exch.  51. 

80.  Woodford  v.  Baltimore  &  0.  R. 
Co.,  70  W.  Va.  195,  73  S.  E.  390. 

Delay  due  to  snow  storms. — Pruitt 
V.  Hannibal,  etc.,  R.  Co.,  62  Mo.  527; 
Ballentine  v.  North  Missouri  R.  Co., 
40  Mo.  491;  Black  v.  Chicago,  etc.,  R. 
Co.,  30  Neb.  197;  Vencill  v.  Quincy, 
etc.,  R.  Co.,  133  Mo.  App.  723,  112  S. 
W.  1030. 

Telegraph  line  down. — Interna- 
tional, etc.,  R.  Co.  V.  Hynes,  3  Tex. 
Civ.  App.  20. 

Unusual  press  of  business. — Inter- 
national, etc.,  R.  Co.  V.  Lewis  (Tex. 
Civ.  App.),  33  S.  W.  323. 
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the  shipper  did  not  know  that  the  established  schedules  did  not 
provide  for  such  special  service.^^ 

A  carrier  is  not  liable  for  delay  unless  occasioned  by  its 
negligence/^  While  a  carrier  need  not  provide  in  advance  for  an 
unexpected  rush  of  business,  and  is  not  liable  for  delay  in  receiving 
and  forwarding  unless  the  congested  condition  can  be  removed  in 
the  usual  course  of  business,  a  carrier  which  receives  live  stock 
for  transportation,  knowing  its  facilities  are  such  that  loss  will 
result  to  the  shipper,  is  negligent  in  undertaking  the  shipment, 
making  it  liable  for  resulting  loss.*^  A  carrier  is  not  liable  for  the 
death  of  a  horse  due  to  the  length  of  time  taken  in  transportation, 
where  it  arrived  at  its  destination  substantially  on  schedule  time, 
and  there  is  no  evidence  that  there  were  faster  freight  trains  by 
which  the  destination  could  have  been  sooner  reached ;  the  failure 
to  accelerate  the  movement  by  attaching  the  freight  car  to  a  pas- 
senger train  not  being  negligence.^*  Where  plaintiff  predicated 
his  right  to  recover  for  delay  of  his  cattle  in  transit  on  a  breach 
of  defendant's  contract  to  ship  the  cattle  by  a  specified  train  to 
arrive  for  a  particular  market,  plaintiff  was  not  bound  to  show 
that  the  delay  at  the  starting  point  was  caused  by  defendant's 
negligence,  but  it  was  sufficient  to  show  that  defendant  had 
breached  its  contract,  and  that  thereby  he  had  been  injured  in  the 

81.  Chicago  &  A.  R.  Co.  v.  Kirby,  cumstances  tending  to  show  negli- 
225  U.  S.  155,  32  Sup.  Ct.  648,  56  L.  gence  are  sufficient.  Muir  v.  Missouri, 
Kd.  1033,  rev'g  judg.  Kirby  v.  Chicago  etc.,  R.  Co.,  —  Mo.  App.  — ,  154  S.  W. 
&   A.   R.   Co.,   242   111.   418,   90   N.   E.  877. 

252.  If  a  delay  is  caused  by  the  carrier's 

82.  Otrich  v.  St.  Louis,  etc.,  R.  Co.,  negligence  and  contributes  to  the  in- 
164  Mo.  App.  444,  144  S.  W.  1199,  jury  of  the  stock,  it  constitutes  a 
adopting  opinion  134  S.  W.  655,  154  proximate  cause  and  is  ground  for 
Mo.  App.  420,  and  a  carrier  acting  in  damages.  Chicago,  etc.,  R.  Co.  v. 
good  faith  and  to  protect  the  ship-  Morris,  16  Wyo.  308,  93  Pac.  664. 
ment  is  not  negligent.  83.  St.  Louis  S.  W.  R.  Co.  v.  Mitch- 

A  mere  delay  in  a  shipment  of  live  ell,  101  Ark.  289,  142  S.  W.  168. 

stock  will  not  support  a  recovery,  al-  84.   Pine  Bros.  v.  Chicago,  etc.,  R. 

tl^ongh  from  the  nature  of  the  rela-  Co.,  153  Iowa,  1,  133  N.  W.  128. 
tiin  of  carrier  and  shipper  slight  cir- 
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amount  claimed.^'  "No  recovery  can  be  had  for  injury  caused  by 
delay  in  shipment  of  an  animal  by  an  express  company,  where 
sucli  delay  was  caused  by  the  refusal  of  the  owner  to  accept  freight 
movement.^  It  was  not  sufficient  excuse  for  a  delay  of  a  shipment 
of  horses  for  twenty-four  hours  at  an  intermediate  station  that 
the  carrier  had  on  that  day  annulled  a  regular  freight  train  sched- 
uled to  leave  a  connecting  point  an  hour  before  the  arrival  of  the 
horses,  and  had  sent  out  an  extra  at  an  earlier  hour."  Though  a 
carrier  of  live  stock  is  not  bound  to  transport  the  same  for  any 
special  market  or  by  the  utmost  dispatch,  it  is  bound  to  carry  the 
stock  by  some  train  in  such  time  as  would  obtain  arrival  within 
a  reasonable  time.^  In  the  absence  of  an  express  contract,  it  is 
the  duty  of  a  carrier  to  transport  and  deliver  cattle  received  by 
it  within  a  reasonable  time  thereafter,  and  it  is  liable  for  negli- 
gence in  so  doing.*'    In  the  absence  of  contract,  a  carrier's  responsi- 


85.  Ft.  Worth,  etc.,  R.  Co.  v.  White- 
side (Tex.  Civ.  App.),  141  S.  W.  1037, 
and  plaintiff  was  not  estopped  to  re- 
cover damages  by  the  fact  that  he 
knew  when  the  cattle  were  shipped 
that  they  could  not  arrive  in  time  for 
the  market  contracted  for,  and  the 
carrier  was  liable,  irrespective  of 
whether  it  furnished  cars  for  the  ship- 
ment within  a  reasonable  time;  and 
it  was  no  defense  that  the  delay  was 
caused  by  another  negligent  delay  on 
another  part  of  its  road,  or  by  an  un- 
expected or  unprecedented  rush  of 
business,  disorganizing  its  train  ser- 
vice. 

86.  Adams  Express  Co.  v.  Scott,  113 
Va.   1,  73  S.  E.  450. 

87.  Jeffries  v.  Chicago,  etc.,  R.  Co., 
88  Neb.  268,  129  N.  W.  273. 

88.  Lay  v.  Chicago,  etc.,  R.  Co.,  157 
Mo.  App.  467,  138  S.  W.  884;  Siem- 
onsma  v.  Chicago,  etc.,  R.  Co.,  137 
Iowa,  607,  115  N.  W.  230;  St.  Louis, 


etc.,  E.  Co.  V.  Vaughan,  84  Ark.  311, 
105  S.  W.  573 ;  St.  Louis,  etc.,  R.  Co. 
V.  Jones,  93  Ark.  537,  125  S.  W.  1025. 

Delivery  in  time  for  market. — De- 
livery by  a  carrier  of  live  stock  at  the 
stockyards  at  2:20  P.  M.  is  suflS- 
ciently  early  to  permit  the  cattle  be- 
ing placed  on  the  market  at  the  yards 
before  the  close  of  the  market  at  3 
P.  M.  Chicago,  etc.,  R.  Co.  v.  Young 
(Tex.  Civ.  App.),  107  S.  W.  127. 

89.  III. — St.  Louis  Merchants'  B.  T. 
R.  Co.  V.  Tassey,  122  Ind.  App.  339. 

Ey. — Illinois  Cent.  R.  Co.  v.  Holt, 
29  Ky."  Law  Rep.  135,  92  S.  W.  540. 

Md. — Baltimore  &  O.  R.  Co.  v. 
Whitehill,  104  Md.  295,  64  Atl.  1033. 

Mo. — Thompson  v.  Quincy,  etc.,  R. 
Co.,  136  Mo.  App.  404,  117  S.  W.  1193. 

Utah. — Groot  v.  Oregon  Short  Line 
R.  Co.,  34  Utah,  152,  96  Pac.  1019. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Turner  (Tex.  Civ.  App.),  04  S.  W. 
214. 
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bility  for  prompt  delivery  of  live  stock  is  that  of  an  ordinary  bailee 
for  hire,  and  if  damaged  by  unreasonable  delay,  or  if  it  arrives 
too  late  for  the  market,  recovery  may  be  had  for  negligence  only, 
and  not  on  the  ground  that  it  is  an  insurer  as  to  time.'"  The  test 
of  liability  of  a  carrier  on  the  question  of  delay  in  transportation 
of  cattle  is  not  whether  the  run  made  by  it  was  reasonable,  but 
whether  it  used  reasonable  care  to  transport  in  a  reasonable  time; 
and  the  reasonable  care  can  be  considered  from  all  the  circum- 
stances.**  What  is  a  reasonable  time  for  transporting  live  stock  is 
determined  by  the  length  of  the  journey,  the  mode  of  conveyance, 
the  state  of  the  roads,  the  season  of  the  year,  the  nature  of  the 
stock,  and  other  circumstances  shown.'^ 

A  shipper  suffering  loss  by  the  decline  in  market  and 
shrinkage  of  his  cattle,  occasioned  by  the  carrier's  negligent 
delay    in    transit,    can    recover    the    loss    suspained.^^      Where 


90.  Iowa. — Tiller  &  Smith  v.  Chi- 
cago, etc.,  R.  Co.,  142  Iowa,  309,  120 
N.  W.   672. 

i\'e6. — Nelson  v.  Chicago,  etc.,  R. 
Co.,  78  Neb.  57,  110  N.  W.  741,  the 
liability  for  unnecessary  delay  is  the 
same  whether  the  contract  was  a  writ- 
ten or  an  oral  one. 

Tex. — Trout  &  Newbury  v.  Gulf, 
etc.,  R.  Co.  (Tex.  Civ.  App.),  Ill  S. 
W.  220;  Houston,  etc.,  R.  Co.  v. 
Roberts  (Tex.  Civ.  App.),  126  S.  W. 
890. 

In  order  to  recover  damages  for 
an  alleged  delay  in  shipment  of  live 
stock,  it  is  necessary  to  show  the 
length  of  time  ordinarily  required  to 
transport  the  shipment  from  the  place 
where  received  to  the  point  of  de- 
livery, and  that  a  longer  time  was 
actually  consumed  than  was  neces- 
sary. Cleve  V.  Chicago,  etc.,  R.  Co., 
77  Neb.  166,  108  N.  W.  982. 


Where  the  run  between  two  points 
could  be  reasonably  made  in  36  hours, 
there  was  an  unreasonable  delay 
where  it  took  62  hours  for  the  run. 
St.  Louis,  etc.,  R.  Co.  v.  Gunter  (Tex. 
Civ.  App.),  99  S.  W.  152. 

A  delay  of  13  hours  was  unreason- 
able. Rogers  v.  Texas  &  P.  Ry.  Co. 
(Tex.  Civ.  App.),  94  S.  W.  158. 

91.  St.  Louis,  etc.,  R.  Co.  v.  Hurst 
&  Riley  (Tex.  Civ.  App.)  135  S.  W. 
599.  See  also  Ratliff  v.  Quincy,  etc., 
R.  Co.,  118  Mo.  App.  644,  94  S.  W. 
1005. 

92.  Tiller  &  Smith  v.  Chicago,  etc., 
R.  Co.,  142  Iowa,  309,  120  N.  W.  672. 
See  also  Pecos,  etc.,  R.  Co.  v.  Evans- 
Snider-Buel  Co.,  100  Tex.  190,  97  S. 
W.  466,  aff'g  judg.  93  S.  W.  1024. 

93.  Libby  v.  St.  Louis,  etc.,  R.  Co., 
137  Mo.  App.  276,  117  S.  W.  659. 
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cattle  were  held  in  shipping  pens  for  any  period  of  time 
after  a  carrier  had  agreed  that  cars  should  be  ready  for 
their  shipment,  the  carrier  was  liable.**  Where  a  portion  of  the 
delay  in  the  transportation  of  cattle  is  unavoidable  and  a  portion 
is  negligent,  there  can  be  no  recovery,  if,  notwithstanding  the 
negligent  delay,  the  cattle  would  not  have  reached  their  destina- 
tion in  time  for  the  market  for  which  shipped.'^  But  where  cattle 
were  shipped  to  be  delivered  in  time  for  a  particular  auction  sale, 
and,  but  for  the  carrier's  prior  delay,  would  have  passed  the  point 
of  an  obstruction  resulting  from  an  act  of  God  before  the  obstruc- 
tion occurred,  the  fact  that  they  were  further  delayed  by  such 
obstruction  was  no  defense  to  the  carrier's  liability  for  the  dam- 
ages sustained.'^  Where  a  carrier,  with  knowledge  of  a  shortage 
in  the  coal  supply,  contracted  to  transport  cattle  without  stipu- 
lating against  delays  therefrom  or  notifying  the  shipper  that  such 
delays  might  be  encountered,  the  carrier  assumed  the  risk  of  delays 
arising  from  such  cause,  and  it  could  not  escape  liability  for  such 
delays.^^  A  carrier  of  live  stock  cannot  escape  liability  for  a  delay 
because  the  engineer  refused  to  continue  the  transportation  for 
lack  of  rest,  and  the  carrier  used  ordinary  care  to  secure  another 
engineer;  the  act  of  the  first  mentioned  engineer  being  that  of 
the  company.'*  Where  the  injury  to  an  engine  which  caused  a 
delay  in  the  transportation  of  cattle  was  due  either  to  negligence 
of  the  carrier's  employes  in  making  couplings  or  to  a  defective 
engine  end  sill,  and  there  was  no  evidence  that  the  engine  had 
been  properly  inspected  before  it  left  defendant's  division  point, 

94.  Southern  Kansas  Ry.  Co.  of  etc.,  R.  Co.,  132  Mo.  App.  697,  113  S. 
Texas  v.  Morris  (Civ.  App.),  99  S.  W.  W.  1002,  wherein  the  carrier  was  held 
433,  judg.  aff'd  100  Tex.  611,  102  S.  liable,  where  at  least  half  of  an  un- 
W.  396 ;  Texas  &  P.  Ry.  Co.  v.  Moore,  usual  delay  in  transportation  was  ap- 
(Tex.  Civ.  App.),  119  S.  W.  697.  parently  inexcusable. 

95.  Galveston,  etc.,  R.  Co.  v.  Noelke  97.  Holland  v.  Chicago,  etc.,  R.  Co., 
(Tex.  Civ.  App.),  125  S.  W.  969.  139  Mo.  App.  702,  133  S.  W.  987. 

96.  Chicago,  etc.,  R.  Co.  v.  Miles,  92  98  Missouri,  etc.,  R.  Co.  v.  Woods 
Ark.  573,  123  S.  W.  775;   Id.,  124  S.  (Tex.  Civ.  App.),  117  S-.  ^Y.  196. 

W-  1043.    See  also  Gilbert  v.  Chicago, 
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defendant  was  responsible  for  such  delay,  under  the  rule  that 
only  such  causes  as  cannot  be  reasonably  anticipated,  controlled, 
or  avoided  by  reasonable  care  will  excuse  a  carrier's  unusual 
delay.''  A  carrier  is  required  to  inform  the  shipper  of  necessary 
delay  that  the  shipper  may  exercise  his  own  discretion  as  to  the 
propriety  of  making  the  shipment.^  The  fact  that  the  carrier  had 
no  knowledge  that  floods  would  delay  the  shipment  of  horses  at  the 
time  the  shipment  commenced,  did  not  relieve  the  carrier  from 
liability  as  to  a  portion  of  the  shipment  loaded  at  an  intermediate 
point.^  Where  a  carrier  is  guilty  of  negligent  delay  in  shipping 
cattle,  though  the  negligent  act  must  be  the  proximate  cause  of  the 
injury  to  hold  the  carrier  responsible,  yet,  if  the  injury  follows 
as  a  direct  consequence  of  the  negligent  act,  it  cannot  be  said  that 
the  carrier  is  not  responsible  because  the  particular  injury  could 
not  have  been  anticipated.^  A  carrier  is  liable  for  delay  in  the 
shipment  of  live  stock  caused  by  the  failure  of  water  supply  for 
the  operation  of  trains,  resulting  from  a  drought  which  was  known 
to  the  carrier  at  the  time  it  undertook  to  transport  the  stock  ;*  and 
v.'here  it  unconditionally  agrees  to  transport  cattle  at  a  given  time, 
it  cannot  excuse  its  nonperformance  on  the  ground  that  its  train 
broke  down,  etc'  A  carrier  is  liable  for  injury  to  cattle  by  delay 
in  transit  where  the  delay  is  caused  by  interference  of  strikers  in 
the  movement  of  the  trains  only  when  it  fails  to  exercise  reasonable 
diligence  to  expediate  the  shipment.' 

§  20.  Delay  by  stoppage  for  food,  water,  and  rest. 

Stoppage  of  a  shipment  of  cattle  for  food,  water,  and  rest  re- 

99.  Vencill  v.  Quincy,  etc.,  R.  Co.,  3.   Gillespie  v.   Louisville  &  N".   R. 

132  Mo.  App.  732,  112  S.  W.  1030.  Co.,  144  Mo.  App.  508,  129  S.  W.  277. 

1.  St.  Louis,  etc.,  R.  Co.  v.  Vaughan,  4.  Cincinnati,  etc.,  R.  Co.'s  Receiver 
88  Ark.  138,  113  S.  W.  1035.  See  also  v.  Webb,  20  Ky.  Law  Rep.  330,  103 
Kansas,  etc.,  R.  Co.  v.  Ayers,  63  Ark.  Ky.   705,  46  S.  W.  11. 

331,  38  S.  W.  515.  5.  Gann  v.  Chicago  G.  W.  R.  Co., 

2.  Thero  v.  Missouri  Pac.  Ry.  Co.,      72  Mo.  App.  34. 

144  Mo.  App.  161,  129  S.  W.  266.  G.  Sterling  v.  St.  Louis,  etc.,  R.  Co. 

(Tex.  Civ.  App.),  86  S.  W.  665. 
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quired  by  Interstate  Conunerce  Act  June  29,  1906,  is  no  defense 
to  an  action  for  damages  resulting  from  negligent  delay  in  trans- 
portation, wliere,  but  for  such  delay,  the  cattle  could  have  been 
transported  to  destination  before  the  expiration  of  the  thirty-six 
hours  provided  by  that  act  as  the  limit  of  confinement.'  Where  a 
reasonable  time  for  the  transportation  of  an  interstate  shipment 
of  cattle  exceeded  twenty-eight  hours,  which  was  the  longest  time 
the  carrier  was  authorized  to  keep  thejcattle  in  the  cars  without 
unloading  for  rest,  food,  and  water,  as  provided  by  Rev.  St.  TI.  S., 
§  4386,  and  if  time  had  not  been  lost  by  delays  the  transportation 
period  would  not  have  been  less  than  twenty-eight  hours,  delay 
caused  by  the  carrier's  unloading  cattle  in  transit  for  rest,  food, 
and  water  under  such  act  was  not  negligence.'  Where  the  neces- 
sary time  for  the  trip  is  over  twenty-eight  hours,  a  carrier  is  not 
chargeable  with  negligence  because  of  delay  in  transportation  of 
cattle  due  to  its  compliance  with  Eev.  St.  U.  S.,  §§  4386-4388.' 
Under  Act  Jime  29,  1906,  it  was  held  that  a  carrier  must  stop  a 
shipment  of  cattle  for  rest,  water,  and  feeding  at  a  proper  place 
which  it  can  select,  if  not  unreasonably  or  arbitrarily  done,  when 
it  becomes  apparent  that  it  cannot  be  delivered  at  destination  in 
the  usual  course  of  business  within  the  twenty-eight  hour  limit, 
and  where  the  person  in  charge  refuses  to  sign  the  thirty-six  hour 
release  and  cattle  were  shipped  from  Arkansas  through  Missouri 

7.  Lay  v.  Chicago,  etc.,  R.  Co.,  157  cerned;  and  that,  where  the  freight 
Mo.  App.  467,  138  S.  W.  884.  train,  by  which  the  cattle  were  trans- 

8.  Ecton  V.  Chicago,  etc.,  R.  Co.,  ported,  before  arriving  at  the  point 
135  Mo.  App.  223,  102  S.  W.  575,  also  where  the  cattle  were  taken  up,  killed 
holding  that  where  the  contract  did  a  man  who  suddenly  appeared  on  the 
not  provide  for  transportation  within  track,  and  the  train  was  delayed  by 
any  given  time,  nor  for  any  particular  the  efforts  of  the  crew  in  taking  the 
day's  market,  the  carrier  was  only  body  from  the  track  and  carrying  it 
bound  to  complete  the  shipment  with-  back  to  a  station,  such  delay  was  not 
in  a  reasonable  time;  that  the  time  negligence,  but  the  result  of  accident 
customarily   made   by    a   carrier    for  or  misfortune. 

shippers    of    cattle    between    certain  9.  St.  Louis,  etc.,  R.  Co.  v.  Smith 

points  will  be  considered  a  reasonable       (Tex.  Civ.  App.),  135  S.  W.  597. 
time  so  far  as  such  shippers  are  con- 
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to  East  St.  Louis,  and  upon  arrival  at  a  point  in  Arkansas,  it 
became  apparent  that  the  shipment  could  not  be  carried  to  destina- 
tion within  the  prescribed  twenty-eight  hours,  a  thirty-six  hour 
release  having  been  refused,  and  it  was  unlawful  to  unload  such 
cattle  in  Missouri,  the  carrier  was  not  negligent  in  unloading  in 
a  pen,  the  cattle  at  the  Arkansas  point  reached,  resulting  in  a  delay 
in  their  delivery  at  destination,  where  the  only  train  which  they 
could  have  been  shipped  on,  which  passed  through  the  place  of 
feeding  after  a  lapse  of  the  five-hour  period,  was  a  slow  train 
which  reached  destination  at  the  same  time  as  did  the  faster  train 
upon  which  they  were  carried.''"'  Under  the  Texas  statute  requir- 
ing carriers  to  feed  and  water  stock,  if  exercise  of  ordinary  care 
required  stock  to  be  unloaded,  fed,  watered,  and  rested,  the  carrier 
was  not  liable  for  damages  resulting  from  any  reasonable  inci- 
dental delay."  Since  it  is  the  usual  custom  of  drovers  to  feed 
and  water  cattle  before  placing  them  on  the  market,  where  a  car- 
rier contracted  to  ship  cattle  in  time  for  the  market  at  their  desti- 
nation on  the  succeeding  day,  it  was  no  defense  to  an  action  for 
breach  of  such  contract  that  the  cattle  arrived  in  time  for  such 
market  if  they  had  been  offered  for  sale  at  once  on  arrival  without 
taking  time  for  feeding  and  watering,  it  not  appearing  that  at 
the  time  of  delivery  they  were  then  in  proper  condition  to  go  on 
the  market  with  the  expectation  of  best  results  without  feeding 
and  watering.^  That  a  delay  in  transporting  cattle  was  due  to  an 
accident  to  the  carrier's  engine  did  not  avoid  its  liability  for  its 
refusal  to  give  the  shipper  an  opportunity  to  unload  for  food, 
water,  and  rest,  where  there  were  other  engines  available  to  move 
the  cars  to  a  place  for  unloading.''  Where  an  interstate  carrier,  in 
order  to  comply  with  a  Federal  statute  and  a  State's  Sunday  law, 

10.  St.  Louis,  etc.,  R.  Co.  v.  Daven-  12.  Ft.  Worth,  etc.,  R.  Co.  v.  Albin 
port.  97  Ark.  82,  133  S.  W.  186.  (Tex.  Civ.  App.)   142  S.  W.  933. 

11.  Galveston,  etc.,  R.  Co.  v.  Jonea,  13.  Kansas  City,  etc.,  R.  Co.  v.  West 
104  Tex.  93, 134  S.  W.  328,  rev'g  judg.  (Tex.  Civ.  App.),  149  S.  W.  206. 
(Civ.  App.),  123  S.  W.  737. 
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Stopped  a  shipment  of  mules,  unloading,  feeding,  and  holding 
them  in  stock  pens  for  a  day  and  a  half,  the  delay  ^as  excusable." 
Where  the  basis  of  an  action  against  a  railroad  is  its  negligence 
in  failing  to  transport  cattle  with  reasonable  diligence,  unless 
negligence  in  that  respect  is  shown,  no  recovery  can  be  had,  though 
defendant  was  negligent  in  maintaining  stock  pens  at  a  certain 
point  where  the  cattle  were  unloaded  in  such  condition  that  the 
cattle  could  not  be  fed  there.^  Wher#  there  was  evidence  from 
which  the  jury  might  have  found  that  the  necessity  for  stopping 
cattle  by  a  carrier  at  a  certain  place  for  feed  and  rest,  in  obedience 
to  statute,  was  brought  about  by  the  negligence  of  the  shipper, 
the  shipper  could  not  escape  the  damages  incident  to  the  delay 
thereby  caused." 

§  21.  Delivery  to  carrier. 

Delivery  of  live  stock  to  a  railroad  company  is  complete  and  its 
liability  as  a  carrier  attaches  when  the  stock  are  received  in  its 
pens  for  transportation,  and  there  has  been  a  change  of  possession 
of  the  stock  from  the  shipper  to  the  carrier,  the  shipper  reserving 
no  right  of  control.  It  then  becomes  bound  to  carry  them  promptly 
and  is  liable  for  a  loss  or  injury  to  them."  Actual  transportation 
need  not  have  been  commenced.''*  But  a  mere  permission  to  the 
shipper  to  use  stock  pens  does  not  amount  to  a  change  of  posses- 
sion." When  the  shipper  specially  contracts  to  take  charge  of 
his  stock  over  the  entire  route,  there  is  no  complete  delivery,  and 
the  carrier  is  not  liable  except  for  defects  in  the  ears  furnished 

14.  Louisville  &  N.  R.  Co.  v.  Cecil,  R.  Co.  v.  Trawick,  80  Tesc  270.  See 
145  Ky.  271,  140  S.  W.  186.  Carriers  of  Goods.    Conunencement  of 

15.  St.  Louis,  etc.,  R.  Co.  v.  Crow-      Liability.     Also  §  18,  ante. 

der,  82  Ark.  562,  103  S.  W.  172.  18.  Mason  v.  Missouri  Pac.  R.  Co., 

16.  Texas  &  P.  Ry.  Co.  v.  Young-      25  Mo.  App.  473. 

blood  (Tex.  Civ.  App.),  132  S.  W.  898.  19.  Fort  Worth,  etc.,  R.  Co.  v.  Riley 

17.  Pruitt  V.  Hannibal,  etc.,  R.  Co.,  (Tex.  App.),  1  S.  W.  446,  27  Am.  & 
62  Mo.   527;   Louisville,  etc,  E.  Co.      Eng.  R.  Cas.  49. 

V.  Godman,  104  Lid.  490;  Gulf,  etc. 
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or  in  the  management  of  its  trains.^"  Actual  loading  upon  the 
cars/'  or  the  giving  of  a  bill  of  lading/^  if  there  has  been  a  change 
of  possession,  is  not  necessary  to  complete  the  delivery  and  render 
the  carrier  liable  for  the  stock.  But  delivery  must  be  made  to  an 
authorized  agent  of  the  carrier  and  at  a  proper  place  in  order  to 
bind  the  carrier.^^ 

§  22.  Delivery  by  carrier. 

The  general  rules  governing  delivery  by  a  carrier  of  goods  stated 
elsewhere^*  ^Pply  ^  delivery  by  carriers  of  animals.  But  what 
constitutes  a  sufficient  delivery  must  largely  be  determined  by  the 
facts  of  each  particular  case.^^  For  example,  where  a  railroad 
company  contracts  to  deliver  cattle  to  a  consignee  at  the  public 


20.  Illinois  Cent.  K.  Co.  v.  Mor- 
rison, 19  111.  136. 

21.  Bowie  V.  Baltimore,  etc.,  E.  Co., 
1  MacArthur    (D.  C),  609. 

22.  See  Carriers  of  Goods. 

23.  Slim  V.  Great  Northern  R.  Co., 
14  C.  B.  647,  78  E.  C.  L.  647.  See 
Carriers  of  Goods. 

24.  See  Carriers  of  Goods.  Where 
animals  are  killed  by  accident  while 
being  transported  the  carrier  is  not 
liable  for  not  delivering  the  carcasses. 
Lee  V.  Marsh,  43  Barb.  (N.  Y.)  102, 
28  How.  Pr.   (N.  Y.)   275. 

25.  Gulf,  etc.,  E.  Co.  v.  Eddins,  7 
Tex.  Civ.  App.  116,  carrier  respon- 
sible for  cattle  escaping  from  a  stock- 
yards company  to  which  it  had  deliv- 
ered them  at  an  intermediate  station 
where  a  connecting  line  was  to  re- 
ceive them;  Cleveland,  etc.,  E.  Co.  v. 
Sargent,  19  Ohio  St.  438,  where  the 
consignor  and  consignee  found  the 
animals  shipped  in  a  stable  at  the 
place  of  destination  and  directed  the 
owner  of  the  stables  to  keep  them 
until    they    returned    later,    and    the 


animals  in  the  meantime  were  de- 
stroyed, there  was  held  to  be  a  suffi- 
cient delivery  to  discharge  the  carrier. 
Under  Texas  Statute  a  railroad  is 
required  to  have  at  each  place  of  un- 
loading freight  suitable  buildings  and 
inclosures  to  protect  the  same  from 
damages.  The  evidence  showed  that 
plaintiff's  cattle  reached  their  destin- 
tion  at  midnight,  and  were  then  of- 
fered him  upon  payment  of  the  freight. 
He  did  not  have  the  money  with  him, 
and  refused  to  receive  the  cattle  that 
night,  whereupon  they  were  unloaded, 
and  put  in  the  company's  pens.  The 
weather  was  cold  and  wet,  and  the 
plaintiff,  who  was  a  stranger  in  the 
city,  did  not  know  where  to  take  his 
cattle.  Held,  that  the  evidence  sup- 
ported the  finding  that  the  plaintiff 
was  not  obliged  to  receive  the  cattle 
when  tendered  under  such  circum- 
stances, and  accordingly  the  com- 
pany's liability  as  a  carrier  did  not 
cease  upon  the  unloading  of  the  cattle. 
Houston,  etc.,  Ry.  Co.  v.  Trammell, 
28  Tex.  Civ.  App.  312,  68  S.  W.  716. 
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stock  yards,  and  receives  the  through  freight,  it  cannot  claim  that 
it  only  undertook  to  deliver  them  at  its  station,  and  its  liability 
continued  until  the  cattle  were  delivered  at  their  destination.^' 
Where  a  shipper  of  live  stock  agrees  with  the  company's  agent  that 
on  reaching  its  destination  the  car  shall  be  backed  down  to  the 
cattle  chute,  which  is  in  fact  done,  for  the  purpose  of  delivery, 
it  constitutes  a  delivery,  though  there  is  no  formal  turning  over 
of  the  car  by  the  conductor  to  the  shipper.^^  The  carrier  is  re- 
quired to  unload  the  stock  and  place  them  in  stock-pens  from  which 
they  may  be  removed  by  the  consignee,  unless  there  is  a  special 
contract  providing  otherwise.^*  Where  by  the  terms  of  a  special 
contract  the  carrier  is  bound  to  unload  the  stock,  its  duty  in  this 
respect  will  not  be  affected  by  a  local  usage  or  general  regulation 
of  the  carrier  requiring  consignee  to  unload  live  stock.^*  Where 
the  shipper,  under  a  special  contract,  is  bound  to  unload  his  stock, 
he  is  responsible  for  all  injuries  occurring  during  the  unloading, 
except  where  the  carrier  has  failed  to  provide  proper  facilities, 
in  which  case  the  carrier  is  responsible.^"  It  is  the  duty  of  the 
carrier  to  unload  stock  promptly  upon  their  arrival  at  their  desti- 
nation and  it  is  liable  for  injuries  resulting  from  failure  so  to 
do.  This  duty  is  important  owing  to  the  danger  to  which  animals 
crowded  in  a  car  while  the  car  is  at  rest  are  subjected.^^  The 
carrier  is  also  required  to  promptly  deliver  the  stock,  after  they 
are  imloaded,  to  the  consignee,^^  or  to  a  connecting  carrier,'^  and 

26.  Jones  v.  St.  Louis,  etc.,  E.  Co.,  31.  Lake  Erie,  etc.,  R.  Co.  v.  Ro- 
89  Mo.  App.   653.  senberg,   31  111.  App.   47. 

27.  Brown  v.  Pontiac,  etc.,  E.  Co.  32.  San  Antonio,  etc.,  R.  Co.  v. 
133  Mich.  371,  94  N.  W.  1050,  10  Det.  Pratt  (Tex.  Civ.  App.),  32  S.  W.  705; 
Leg.  N.  173.  St.  Louis  Southwestern  R.  Co.  v.  Wil- 

28.  Benson  v.  Gray,  154  Mass.  391;  liams  (Tex.  Civ.  App.),  32  S.  W.  225; 
Gill  V.  Manchester,  etc.,  E.  Co.,  L.  E.  Corbett  v.  Chicago,  etc.,  E.  Co.,  86 
8  Q.  B.  186,  21  W.  E.  525.  Wis.  82 ;  Gordon  v.  Great  Western  E. 

29.  Myrick  v.  Michigan  Cent.  E.  Co.,  8  Q.  B.  Div.  44,  3  Am.  &.  Eng. 
Co.,   9   Biss.    (U.   S.)    44;    Benson  v.  R.  Cas.  619. 

Gray,  154  Mass.  391.  33.  Rock  Island,  etc.,  R.  Co.  v.  Pot- 

30.  Owen  v.  Louisville,  etc.,  R.  Co.,      ter,  36  111.  App.  590. 
87  Ky.  626,  35  Am.  &  Eng.  R.  Caa. 

687. 
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is  liable  for  any  delay  or  wrongful  detention.  It  is  held  in  some 
cases  that  no  notice  to  the  consignee  of  the  arrival  of  the  stock 
is  necessary;^  but  other  cases  hold  to  the  contrary.'^  Where  a 
railroad  company  has,  by  building  stock  yards,  or  by  contract  with 
a  stockyard  company,  made  adequate  provision  for  the  discharge  of 
its  duty  as  a  common  carrier  with  respect  to  live  stock  shipped 
over  its  line  to  a  city,  it  is  not  required  by  the  common  law  to 
make  delivery  of  stock  consigned  to  such  city  to  connecting  roads 
for  delivery  at  other  stock  yards  therein.'' 

It  is  the  duty  of  a  carrier  of  live  stock  to  deliver  the  same  to  the 
consignee  in  inclosed  yards,  convenient  to  the  place  of  unloading." 
Where  a  consignor  directed  the  agent  of  a  railway  company  in  writ- 
ing to  ship  hogs  to  consignee  named,  and  a  bill  of  lading  was  fur- 
nished to  the  consignor,  naming  the  persons  designated  by  the  con- 
signor as  consignees,  and  there  was  no  change  in  the  contract,  but 
the  hogs  were  not  delivered  to  the  consignees,  but  to  a  stockyards 
company,  third  parties,  it  constituted  a  conversion  and  the  carrier 
is  liable  for  their  value.'*  It  is  the  duty  of  a  carrier  of  live  stock 
to  provide  suitable  pens  for  the  delivery  of  cattle,  whether  delivery 
is  made  to  the  owner  or  to  a  connecting  carrier,  and  it  cannot  shift 

34.  Chicago,  etc.,  E.  Co.  v.  Pratt,  193  U.  S.  568,  24  S.  Ct.  339,  48  L.  Ed. 
13  III.  App.  477.  565. 

35.  See  Carriers  of  Goods.  Where  37.  Reynolds  v.  Great  Northern  Ry. 
a  chattel  mortgagee  consigned  a  ship-  Co.,  40  Wash.  163,  83  Pac.  161,  111 
ment  of  cattle  to  a  commission  firm  Am.  St.  Rep.  883. 

to  protect  the  payment  of  his  mort-  38.  Southern  Ry.  Co.  v.  Webb,  148 

gage   debt,   and   on   payment   thereof  Ala.  661,  41  So.  420,  143  Ala.  304,  39 

directed  the  delivery  of  the  shipment  So.  262,  111  Am.  St.  Rep.  45,  and  it 

to  the  firm  designated  by  the  mort-  was   immaterial  to  the  carrier's  lia- 

gagor,  no  action  will  lie  against  the  bility  that  it  was  entitled  to  retain 

carrier  for  non-delivery  to  the  party  the  hogs  until  the  freight  was  paid, 

designated  by  the  mortgagor.     John-  and  failure  of  the  shipper  to  accom- 

ston  V.  Chicago,  etc.,  R.  So.,  70  Neb.  pany  the  hogs  and  unload  them  on  ar- 

364,  97  N.  W.  479.  rival  at   destination,   as  provided   in 

36.  Central  Stock  Yards  Co.  v.  the  contract  of  affreightment,  did  not 
Louisville,  etc.,  E.  Co.,  118  Fed.  113,  relieve  the  carrier  from  liability  for 
55  C.  C.  A.  63,  63  L.  E.  A.  213,  aff'd  misdelivery. 
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its  responsibility  by  showing  delivery  in  pens  provided  by  a  stock- 
yards company.^^  Cattle  shipped  were  delivered  to  the  consignee 
when  they  were  receipted  for  and  taken  charge  of  by  its  agent,  so 
that  the  carrier  would  not  thereafter  be  responsible  for  them.^" 
A  stockyards  company  under  no  duty,  and  having  no  contract 
relation  with  the  owners,  was  not  liable  for  an  injury  to  a  ship- 
ment of  bulls,  though  it  gave  no  notice  of  their  arrival."  A  carrier 
of  horses  removing,  during  transit,  horses  injured  by  a  fire  to 
have  them  treated,  is  not  guilty  of  converting  the  horses,  though 
the  removal  was  made  over  the  objection  of  the  shipper,  and  the 
evidence  was  conflicting  on  the  question  whether  the  horses  could 
have  been  carried  to  their  destination  without  greater  suffering 
than  they  endured,  especially  where  one  of  the  horses  died  from 
the  effects  of  its  injuries  within  a  few  days  after  its  removal,  and 
the  other  was  finally  cured  and  shipped  to  its  destination  and 
offered  to  the  shipper,  who  refused  to  receive  it/^  Where  cattle 
were  shipped  to  the  Union  Stockyards  in  Chicago,  a  delivery  at 
the  unloading  platforms  in  the  yards  constituted  a  full  perform- 
ance of  the  carrier's  contract  as  to  delivery,  and  relieved  it  from 
responsibility  for  damages  subsequently  accruing/'  The  consignor 
of  a  stallion  shipped  from  one  point  to  another,  which  will  necessi- 
tate ehipment  over  connecting  carriers  on  the  arrival  of  the  stallion 
at  the  connecting  point  may  decline  to  ship  further,  and,  on  pay- 
ment of  the  charges  of  the  first  carrier,  demand  a  redelivery;  and 
in  such  case  it  is  the  carrier's  duty  to  redeliver  the  stallion  without 
unreasonable  delay."  There  can  be  no  recovery  against  a  carrier 
for  breach  of  contract  in  delivering  cattle  to  the  consignees  without 

39.  Texas  &  P.  Ry.  Co.  v.  Felker  Northern  Express  Co.,  55  Wash.  545, 
(Tex.  Civ.  App.),  99  S.  W.  439.  104  Pac.  794. 

40.  Edwards  v.  Lee,  147  Mo.  App.  43.  RatliflF  v.  Quincy,  etc.,  R.  Co., 
38,  136  S.  W.  194.  131  Mo.  App.  118,  110  S.  W.  606. 

41.  Union  Stock  Yards  Co.  v.  Ho-  44.  Wente  v.  Chicago,  etc.,  R.  Co., 
vencamp  (Tex.  Civ.  App.),  144  S.  W.  79  Neb.  179.  115  N.  W.  859,  15  L.  R. 
704.                    ■  A.  (N.  S.)   756,  rev'g  judg.  112  N.  W. 

42.  Spokane    Grain    Co.    v.    Great      300. 


CARRIERS  OF  LIVE  STOCK.  851 

collecting  the  price,  where  the  consignors  after  the  delivery  com- 
promised with  the  consignees,  and  accepted  from  them  an  amount 
less  than  that  claimed,  as  the  settlement  would  either  preclude  the 
carrier  from  recovering  against  the  consignees  in  the  event  of  judg- 
ment against  it,  or  would  greatly  ohstruct  it  in  its  effort  to  do  so/^ 
Where  cattle,  on  their  arrival  at  their  destination,  were  unloaded 
by  the  carrier  and  dipped  in  oil  and  turned  into  another  pen  and 
held  there  after  the  consignee  had  demanded  possession,  and  it 
was  alleged  that  while  in  that  pen  they  drank  crude  oil  and  died, 
there  had  been  no  delivery  until  the  consignee  was  permitted  to 
remove  them  from  the  pen/' 

§  23.  Contributory  negligence  of  owner. 

Where  the  contributory  negligence  of  the  owner  is  the  proximate 
cause  of  the  loss,  whether  such  negligence  arises  from  his  failure 
to  discharge  the  duties  which  he  has  assumed  by  contract,  or  those 
which  are  imposed  upon  him  by  law,  it  is  a  good  defense,  either  in 
an  action  for  breach  of  contract  or  ex  delicto,  and  will  prevent  re- 
covery.*' Where  the  owner  of  live  stock  was  at  fault  in  loading  too 
many  animals  into  a  car  by  reason  of  which  they  were  injured  by 
overcrowding  ;**  where  he  failed  to  comply  with  his  special  contract 

45.  Louisville  &  N.  R.  Co.  v.  Arnold,  cars  -without  the  knowledge  of  the 
23  Ky.  Law  Rep.  199,  56  S.  W.  809.  carrier;   Hutchinson  v.  Chicago,  etc., 

46.  Midland  Valley  R.  Co.  v.  Ezell,  R.  Co.,  37  Minn.  534,  shipper  negli- 
—  Okl.  — ,  129  Pac.  734.  gently    leaving   car    door   open   after 

47.  Hart  v.  Chicago,  etc.,  R.  Co.,  putting  horse  in  car.  Compare  Root 
69  Iowa,  485,  where  stock  was  v.  New  York,  etc.,  R.  Co.,  83  Hun  (N. 
burned  by  fire  started  in  the  bedding  Y.),  Ill,  31  N.  Y.  Supp.  357;  Newby 
through  negligence  of  shipper's  v.  Cliicago,  etc.,  R.  Co.,  19  Mo.  Apj>. 
agent;  Myers  v.  Wabash,  etc.,  R.  391;  Powell  v.  Pennsylvania,  etc.,  R. 
Co.,  90  Mo.  98,  stock  injured  through  Co.,  33  Pa.  St.  414;  Paddock  v.  Mis- 
failure  of  shipper  to  care  for  stock  souri  Pac.  R.  Cto.,  60  Mo.  App.  328; 
after  being  unloaded  at  their  destina-  Chesapeake,  «*e.,  R.  Co.  t.  American 
tion,   under   special   oontraot;    Pratt  Excli.  Bank,  93  Va.  495. 

V.  Ogdensburg,  etc.,  R.  Co.,  102  Mass.  48.  Texas  &  P.  Ry.   Co.  v.   Edina 

557,    shipper's   wrongful    conduct    in      36  Tex.  Civ.  App.  639,  83  S.  W.  253. 
putting  combustible  material   in  the 
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to  accompany  the  stock  and  water,  feed  and  attend  it  and  damage 
resulted;**  where  he  placed  cattle  in  the  pens  some  hours  before 
the  train  agreed  upon  with  the  carrier  for  their  shipment ;'"  where, 
under  a  special  contract  to  load  and  unload  it  at  his  own  risk,  he 
undertook  to  unload  the  cattle  before  daylight,  without  notice  to 
the  carrier,  and  in  so  doing  used  a  chute  which  he  knew  to  be  de- 
fective;'^ he  was  guilty  of  contributory  negligence  and  could  not 
recover.  But  failure  on  the  part  of  the  shipper  to  unload  and 
properly  feed  and  water  cattle  merely  precludes  him  from  recov- 
ering such  damages  as  resulted  therefrom,  but  does  not  bar  a  re- 
covery for  damages  that  were  proximately  caused  by  the  negli- 
gence of  the  carrier.'^  And  where  want  of  care  prior  to  trans- 
portation is  set  up  as  a  defense,  it  must  be  shovra  that  the  ship- 
per's prior  treatment  of  the  stock  proximately  caused,  or  contrib- 
uted to  cause,  the  injuries  complained  of,  in  order  to  preclude  re- 
covery. ^^  But  a  shipper  of  live  stock  is  not  guilty  of  contributory 
negligence  in  putting  them  in  the  pens  furnished  by  the  carrier 
therefor  till  they  are  loaded  for  transportation,  unless  they  are  so 
obviously  unsafe  as  to  make  it  reasonably  certain  that  injury  to 
the  animals  must  inevitably  result.'*  Shippers  having  a  contract 
for  a  certain  rate  for  carrying  cattle  are  not,  by  refusing,  for  a 
time,  to  pay  a  higher  rate  demanded  at  their  destination,  pre- 
vented from  recovering  damages  for  injuries  to  the  cattle  from 
ill  treatment  while  they  are  being  detained  till  such  rate  shall  be 
paid.''    Failure  of  a  shipper  to  notify  a  railroad  company  to  stop 

49.  Central  of  G-a.  Ey.  O.  v.  52.  Missouri,  etc.,  E.  Oo.  v.  Chit- 
James,  117  Ga.  832,  45  S.  E.  223;  tin  (Tex.  Civ.  App.),  60  S.  W.  284. 
Central  of  Ga.  Ry.  Co.  v.  Rogers,  111  53.  Fort  Worth,  etc.,  R.  Co.  v. 
Ga.  865,  36  S.  E.  946:  Cihicago,  etc.,  Alexander  (Tex.  Civ.  App.),  81  S. 
E.  Co.  V.  Schuldt   (Neb.),  92  N.  W.  W.  1015. 

162.  54.  Lackland   v.    Chicago,   etc.,    R. 

50.  International,  etc.,  R.  Oo.  v.  Co.,  101  Mo.  App.  420,  74  S.  W.  505. 
Earnest  &  Bost,  (Tex.  Civ.  App.),  77  55.  Gulf,  etc.,  E.  Oo.  v.  Leather- 
S.  W.   29.  wood,  29  Tex.  Civ.  App.  507,  69  S.  W. 

51.  Candee   v.   ffew   York,   e(tc.,  E.  119. 
Co.,  73  Conn.  667,  49  Atl.  17. 
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a  train,  so  that  he  can  water,  feed,  and  rest  the  cattle  before  they 
have  been  confined  on  the  cars  more  than  twenty-eight  hours,  in 
violation  of  the  statute,  is  not  necessarily  fatal  to  his  right  to  re- 
cover for  damages  caused  by  the  negligent  delay  and  confinement 
of  the  cattle,  if  he  has  not  consented  thereto. ^° 

A  shipper  accompanying  a  shipment  of  horses  is  not  guilty 
of  contributory  negligence,  where  he  fed,  watered,  and 
blanketed  the  horses  on  the  first  appearance  of  sickness, 
and  telegraphed  ahead  for  a  veterinary  surgeon. ''  Where 
a  shipper  accompanied  horses  in  a  car,  and  only  undertook 
to  look  after  them  to  a  limited  extent,  the  carrier  was  not 
relieved  from  using  due  care  to  prevent  injuries  in  switch- 
ing the  car,  etc.^*  As  it  is  the  duty  of  a  railroad  company  to  pro- 
vide a  safe  pen  for  unloading  stock  at  a  junction  point,  a  shipper 
could  rely  on  the  pen  being  sufficient  without  inspecting  it.^'  The 
refusal  of  plaintiff's  caretaker  to  consent  to  the  confinement  of 
plaintiff's  cattle  longer  than  twenty-eight  hours,  under  Act  June 
29,  1906,  necessitating  their  being  unloaded  in  infected  pens  in 
quarantine  territory,  resulting  in  injury  from  dipping,  was  con- 
tributory negligence,  precluding  recovery  from  the  carrier.^ 
Where  a  carrier  accepts  a  car  load  of  stock,  after  inspection,  with 
full  knowledge  of  the  number  and  weight  of  the  cattle,  and  issues 
its  bill  of  lading  showing  such  facts,  it  cannot,  in  a  subsequent 
action  for  damages  received  during  the  transportation,  show  that 

56.  Southern  Pac.  Co.  v.  Arnett,  136  59.  El  Paso,  etc.,  R.  Co.  v.  Lumley, 
Fed.  75,  61  C.  C.  A.  131.  (Tex.  Civ.  App.)    ISO  S.  W.  1050. 

57.  Blair  &  Jackson  v.  Wells  Fargo  60.  Kansas  City,  etc.,  R.  Co.  of 
&  Co.,  —  Iowa,  — ,  135  N.  W.  615,  Texas  v.  McCunningham,  (Tex.  Civ. 
a  shipper  is  entitled  to  assume  that  App.)  149  S.  W.  420,  negligence  of 
a  carrier  undertaking  ito  furnish  a  federal  officers  in  dipping  caAtle  in 
car  for  transportation  of  horses  per-  an  improper  mixture,  and  not  of  de- 
formed its  legal  duty,  hut  he  cannot  fendant  carrier  in  failing  to  provide 
remain  silent  where  the  car  is  mani-  noninfected  pens,  held  the  proximate 
festly  unfit.  cause  of  their  injury. 

58.  Thompson   v.   Chicago,  etc.,  R. 
Co.,  —  Iowa,  — ,  139  N.  W.  557. 
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the  ear  was  overloaded.^  It  is  not  negligence  for  a  live  stock 
shipper,  accompanying  the  stock  to  feed,  water,  unload,  and  take 
care  thereof,  not  to  remain  in  the  car  with  the  stock  while  the 
train  is  in  motion,  to  prevent  or  extinguish  any  fire  which  may 
occur,  where  the  contract  provides  that  the  shipper  shall  remain 
seated  in  the  caboose  while  the  train  is  in  motion.^^  A  shipper's 
default  in  failing  to  perform  the  duties  required  of  him  by  a  live 
stock  transportation  contract  was  no  defense  to  the  carrier's  lia- 
bility for  its  default,  unless  the  default  of  the  shipper  was  one 
of  the  causes  of  the  damage.^'  A  shipper  of  live  stock  is  not  guilty 
of  contributory  negligence  in  simply  having  his  stock  at  the  point 
of  shipment  at  what  is  in  fact  a  reasonable  time  after  a  demand 
for  cars.'*  Where  plaintiff  shipped  certain  hogs  over  defendant's 
railroad  to  a  fine  stock  show,  he  did  not  assume  the  risk  of  the 
exposure  of  the  hogs  to  cholera  in  an  infected  zone  wherein  he 
knew  cholera  to  exist,  where  there  was  no  necessity  for  diverting 
the  car  containing  the  hogs  into  such  infected  zone.*^  That  a 
shipper  of  dogs  delivered  them  to  a  carrier  in  a  crate  which  was 
insufficient,  so  that  a  dog  escaped,  was  not  negligence,  exonerating 
the  carrier ;  the  defense  of  contributory  negligence  not  being  avail- 
able in  such  case.^  When  a  carrier  agrees  to  furnish  a  certain 
car  for  a  particular  purpose,  which  is  known  to  him,  and  fails,  his 
negligence  is  not  waived  by  the  shipper's  acceptance  of  the  car 
furnished ;  and  where  a  shipper  of  horses  ordered  an  Arms  palace 
car,  and  was  given  an  inferior  kind,  he  did  not  waive  the  negli- 
gence of  the  carrier  in  using  the  one  sent,  and  the  carrier  is  liable 
for  injuries  to  the  horses  because  of  the  inferior  car.*^     The  fact 

Gl.  Colsch  V.  Chicago,  etc.,  R.  Co.,  65.  Council  v.  St.  Louis  &  S.  F.  R. 

—  Io\va,  — ,  117  N.  W.  aSl.  Co.,    123   Mo.   App.   433,    100  S.   W. 

62.  Chicago,  etc.,  R.  Co.  v.  Wehr-      57. 

man,  25  Okl.  147,  105  Pac.  828.  66.  Atlantic   Coast  Line  R.   Co.  v. 

63.  Drake   v.   Great  Northern  Ry.      Rice,  169  Ala.  265,  52  So.  918. 

Co.,  34  S.  D.  19,  133  N.  W.  82.  67.  Louisville  &  N".  R.  Co.  v.  J.  R. 

64.  Galveston,  etc.,  R.  Co.  v.  Word,      Rash  &  Co.,  141  Ky.  225,  132  S.  W, 
(Tex.   Civ.  App.)    134   S.  W.  478.  653. 
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that  an  owner  of  sheep  'vras  guilty  of  contributory  negligence  in 
overcrowding  a  car  for  their  transportation  did  not  relieve  the 
carrier  from  liability  for  its  negligence  in  keeping  the  car,  without 
unloading,  an  unreasonable  length  of  time  at  a  feeding  station.^ 
A  shipper  accompanying  a  shipment  of  live  stock  must  give  notice 
that  the  stock  requires  attention  which  he  cannot  give,  and  he 
must  notify  the  carrier  to  transfer  the  cars  to  a  suitable  place  for 
unloading  where  unloading  is  necessary,  but  in  the  absence  of 
any  showing  to  the  contrary  he  may  assume  that  an  agent  trans- 
acting business  in  the  office  of  the  carrier  where  freight  and  pas- 
senger business  is  transacted  is  the  proper  agent  to  whom  his 
request  may  be  directed.''  Where  a  railroad  company  receives  a 
car  of  hogs  from  a  shipper  and  undertakes  to  carry  them  in  spite 
of  the  fact  that  they  were  overcrowded  in  loading,  it  is  liable  for 
the  injuries  sustained  by  the  hogs  through  its  failure  to  use  due 
care  and  reasonable  means  to  protect  them  from  overheating.'"'  A 
shipper  of  horses  is  not  required  to  inspect  a  car  furnished  by  a 
carrier  for  their  transportation  to  see  if  it  is  properly  equipped.'^ 
Where  the  carrier  knew  that  pens  into  which  cattle  were  placed 
were  infected,  and  that  the  agent  in  charge  of  the  shipment  did 
not,  but  acted  on  the  assurance  of  the  carrier,  the  shipper  was  not 
guilty  of  contributory  negligence.'^  Contributory  negligence  of 
the  shipper  will  preclude  recovery  against  the  carrier,  even  con- 
ceding negligence  on  its  part."    Other  cases  in  which  contributory 

68.  Moore  v.  Chicago,  eitc.,  R.  Co.,  MoCrary,  (Tex.  Civ.  App.)  131  S.  W. 
151  Iowa,  353,  131  N.  W.  30.  1163. 

69.  Westphalen  v.  Atlantic  N.  &  S.  Where  the  attendants  in  charge  of 
E.  Co.,  152  Iowa,  233,  133  N.  W.  57.  a  shipment  of  horses  were  guilty  of 

70.  Lake  Shore  &  M.  S.  Ry.  v.  Gib-  any  negligence  proxdmaAely  con- 
Bon,  ZS  Ohio  Cir.  Ct.  R.  538.  tributing  to  the  loss  and  injury   to 

71.  Chicago,  etc.,  R.  Co.  v.  Morris,  such  horses  from  the  burning  of  the 
16  Wyo.  308,  93  Pac.  664.  car  by  a  lantern,  the  carrier,  though 

72.  International,  etc.,  R.  Co.  v.  negligent  in  handling  the  car,  was 
McCuUoch,  (Tex.  Civ.  App.)  118  S.  not  liable.  Louisville  &  N.  R.  Co.  v. 
W.  558.  Woodford,   153   Ky.   398,    153    S.   W. 

73.  International,    etc.,    R.    Oo.   ▼.  722. 
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negligence  of  the  shipper  was  considered  are  cited  in  the  note 
below.'* 

§  24.  Loss  or  injury. — Proximate  cause. 

Where  on  a  carrier's  failure  to  promptly  furnish  cars  for  the 
transportation  of  cattle,  plaintiffs  placed  the  cattle  in  a  wagon 
yard  not  belonging  to  the  carrier  nor  under  its  control,  where  they 
remained  two  nights  and  until  the  afternoon  of  the  second  day, 
plaintiffs  knowing  that  the  yard  was  too  small  to  hold  the  cattle 
safely,  and  that  they  would  be  likely  to  injure  each  other,  the 
plaintiffs'  act  in  so  crowding  the  cattle  into  the  pen  was  the  inter- 
vening proximate  cause  of  the  injuries  sustained  by  the  cattle 
before  delivery  to  the  carrier,  for  which  injuries  the  carrier  was 
not  responsible  because  of  its  failure  to  promptly  provide  cars.'^ 
Where  a  carrier  receiving  dogs  for  shipment  by  a  certain  train 
ships  them  by  an  earlier  train,  and,  no  one  being  present  to  receive 
them,  returns  them  to  the  place  of  shipment,  and  the  shipper, 
learning  of  their  return,  directs  them  to  be  reshipped  on  the  next 
day,  without  in  any  way  providing  for  them,  he  is  not  entitled 
to  damages  for  the  death  of  one  of  the  dogs,  resulting  from  his 
long  confinement;  the  proximate  cause  of  the  death  being  the 
neglect  of  the  shipper  to  have  the  dogs  attended  to  before  their 
reshipment.''*    A  carrier  is  not  liable  for  the  loss  of  horses  through 

74.  Contributory       negligence       of  7  L.  E.  A.  44;   Trexler  v.  Baltimore 

shipper  barred  recovery.     St.  Louis,  &  0.  R.  Co.,  28  Pa.  Super.  Ct.  198; 

etc.,  R.  Co.  V.  Law,  68  Ark.  218,  57  Missouri,    etc.,    R.    Co.    of    Texas   v. 

S.  W.  258;  Susong  v.  Florida  Cent.,  Ohittim,  24  Tex.  Civ.  App.  599,  60  S. 

etc.,   R.   Co.,   115   Ga.   361,   41   S.   E,  W.    284;    Missouri,    etc.,    R.    Co.    of 

566;  Missouri,  etc.,  R.  Co.  of  Texas  v.  Texas  v.  Kyser  &  Sutherland,    (Tex. 

Belcher,    (Tex.  Civ.  App.)    41   S.  W.  Civ.  App.)    95   S.  W.   747;   Burns  v. 

706.  Chicago,  etc.,  R.  Co.,   104  Wis.  646, 

Shipper   not  chargeable  with   con-  80  N.  W.  927. 
tributory  negligence:  Wabash  R.  Co.  75.  Missouri,  etc.,  R.  Oo.  of  Texas 

V.   Campbell,   219   111.  312,   76  N.  E.  v.  Lewellen  Bros.,    (Tex.  Civ.  App.) 

346,  3  L.  R.  A.   (N.  S.)   1092;  White  111  S.  W.  773. 

V.  Cincinnati,  etc.,  R.  Co.,  89  Ky.  478,  76.  Harrison    v.    Weir,    75    N.    Y. 

11  Ky.  Law  Rep.  689,  12  S.  W.  936,  Supp.   909,   71   App.   Biv.   248,   rev'g 
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sickness,  where  it  did  not  appear  that  such  sickness  was  caused 
by  the  negligence  of  the  carrier."  Where  plaintiff  delivered  to 
defendant  carrier  certain  cattle,  to  be  transported  in  a  freight 
train,  but  while  in  transit  the  train  was  caught  in  a  blizzard,  and 
the  cattle  froze  to  death,  the  proximate  cause  of  the  loss  was  an 
act  jof  God,  exempting  the  carrier  from  liability.'*  Where  plain- 
tiffs, who  were  experienced  shippers  of  live  stock,  knew  before 
they  began  loading  certain  cars  with  sheep,  that  the  cars  were  too 
small,  but  voluntarily  took  the  risk  of  overcrowding,  by  which 
five  of  the  sheep  were  killed,  presumably  from  suffocation  before 
the  transportation  was  begun,  the  proximate  cause  of  the  death 
of  such  sheep  was  the  negligence  of  the  plaintiffs.™  Where  plain- 
tiff shipped  cattle  over  defendant's  road,  under  a  contract  requir- 
ing plaintiff  to  load,  unload,  and  reload  the  stock ;  a  car  was  over- 
loaded, and  plaintiff  requested  that  the  stock  be  reloaded  before 
the  car  started,  and  made  a  similar  request  several  times  while 
the  car  was  in  transit,  which  was  refused  by  the  defendant,  and 
several  of  the  cattle  were  killed  and  injured  in  consequence  thereof, 
the  defendant  was  liable,  since  the  injury  was  caused  by  a  failure 
to  furnish  proper  cars,  and  not  from  negligence  in  loading.*" 
Though  a  carrier  was  responsible  for  delay  in  the  shipment  of 
stock  at  the  place  of  shipment,  it  cannot  be  held  liable  to  the  con- 
signor in  damages  resulting  from  injury  to  his  stock,  the  proxi- 

judg.   69  N.  Y.  Supp.  957,  34  Misc.  receired      in      the      transportation. 

Rep.  519,  appeal  dismissed  73  N.  Y.  Southern  Express  Co.  v.  Ashford,  12S 

Supp.   1119.  Ala.  591,  38  So.  733. 

In  an  action  against  a  carrier  for  77.  Schoenfeld   v.   Louisville   &   N. 

damages  to  a  dog  in  transportation,  R.  Co.,  49  La.  Ann.  907,  31  So.  592. 

an    instruction   to    find    for   the    de-  78.  Jones  v.   Minneapolis,  etc.,   R. 

fendant  if  the  consignee  receipted  for  Co.,  91  Minn.  339,  97  N.  W.  893,  103 

the  dog  in  good  condition,  and  after  Am.  Rep.  507. 

such   receipt  the  dog   developed   dis-  79.  Fieklin   &   Son   v.   Wabash   R. 

ease  from  v^hieh  it  died,  is  properly  Co.,  115  Mb.  App.  633,  92  S.  W.  347. 

refused,  since  such  request  did  not  in-  80.  International,    etc.,    R.    Co.    v. 

elude  as  a  necessary   element  of  de-  Pool,  24  Tex.  Civ.  App.  575,  59  S.  W. 

fiendant's   nonliability   that   the   dia^  911. 
case   did   not   originate   from   injury 
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mate  cause  of  which  was  exposure  to  a  severe  storm  that  began 
after  the  stock  left  the  place  of  shipment.^^ 

§  25.  Measure  of  damages. 

The  rules  as  to  the  measures  of  damages  stated  in  reference  to 
carriers  of  goods  generally  apply  to  carriers  of  live  stock.*^  The 
measure  of  damages  to  a  shipment  of  cattle  resulting  from  negli- 
gence of  the  carrier  in  transportation  is  the  difference  in  their 
market  value  at  the  place  of  destination  in  the  condition  in  which 
they  should  have  been  delivered,  and  the  condition  in  which  they 
were  delivered,*'  and  not  necessarily  the  difference  in  net  value 
at  destination  immediately  before  and  after  the  injury.**  The 
measure  of  damages  recoverable  against  connecting  carriers  for 
improper  treatment  of  cattle  shipped  over  their  lines  is  the  differ- 
ence between  their  market  value  at  their  final  destination  and 
what  it  would  have  been  but  for  the  improper  treatment,  and  the 
fact  that  each  carrier  limited  its  liability  to  its  own  line,  and  that 
none  of  them  carried  the  cattle  to  the  place  of  final  destination,  is 
immaterial.*'  The  measure  of  damages  for  failing  to  deliver 
cattle  within  a  reasonable  time  is  the  difference  between  the  market 
price  at  the  place  of  destination  when  they  should  have  arrived, 
and  the  price  received  at  the  sale  made  on  the  first  available 
market,**  or  between  their  market  value  in  the  condition  in  which 

81.  Herring  v.  Chesapeake  &  W.  R.       85   S.  W.  302;   Gulf,  etc.,  R.   Co.  v. 
Co.,  101  Va.  778,  45  S.  E.  322.  Ware  &  Walker,   34  Tex.   Civ.  App. 

82.  See  Carriers  of  Goods.     Meas-       455,   78   S.   W.   961. 

ure  of  Damages.  84.  St.  Louis,  etc.,  E.  Co.  v.  Burns 

83.  Gulf,  etc.,  R.  Co.  v.  Butler,  26  (Tex.  Civ.  App.),  80  S.  W.  104. 
Tex.  Civ.  App.  494,  63  S.  W.  650;  85.  Gulf,  etc.,  R.  Co.  v.  Houghton 
Texas,  etc.,  R.  Co.  v.  Murtishaw,  34  (Tex.  Civ.  App.),  63  S.  W.  718. 
Tex.  Civ.  App.  447,  78  S.  W.  953;  86.  Perry  v.  Chicago,  etc.,  R.  Co., 
Cleveland,  etc.,  R.  Co.  v.  Patton,  203  89  Mo.  App.  49 ;  Sloop  v.  Wabash  R. 
111.  376,  67  N.  E.  804;  International,  Co.,  93  Mo.  App  605,  67  S.  W.  955; 
etc.,  R.  Co.  V.  Young  (Tex.  Civ.  Chicago,  etc.,  R.  Cb.  v.  Halsell  (Tex. 
App.),  72  S.  W.  68;  San  Antonio,  Civ.  App.),  61  S.  W.  1241;  Southern 
etc.,  R.  Co.  V.  Dolan  (Tex.  Civ.  App.),  Kansas  R.  Co.  v.  Crump   (Tex.  Civ. 
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they  were  delivered  and  their  market  price  if  seasonably  delivered, 
disregarding  any  depreciation  in  value  necessarily  resulting  from 
the  transportation.*^  It  is  not  error  to  take  as  the  basis  for  com- 
putation of  damages  the  difference  in  the  market  price  of  the 
cattle  in  the  market  to  which  they  were  being  shipped,  where  the 
destination  was  known  to  the  defendant,  although  its  contract 
covered  their  transportation  only  over  its  own  line,  and  their 
delivery  to  a  connecting  carrier  for  the  remainder  of  the  ship- 
ment.*' The  measure  of  damages  for  cattle  dying  in  transit 
through  the  negligence  of  a  carrier  is  the  reasonable  net  value  of 
such  cattle  at  their  destination.**  Where  cattle  were  delivered  by 
a  carrier  in  a  condition  which  rendered  them  unsalable  for  food, 
expenses  incurred  by  plaintiff  in  restoring  them  so  as  to  make 
them  marketable,  which  redounded  to  the  benefit  of  defendant  by 
enhancing  the  price  of  the  animals,  were  proper  elements  of  plain- 
tiff's damages.'"  The  only  damage  shown  being  deterioration  in 
the  weight  and  condition  of  the  cattle,  an  instruction  that  the 
measure  of  damages  would  be  the  difference  between  the  market 

App.),  74  S.  W.  335.     See  also  Helm  the  market,   and  sue  for  the  differ- 

V.  Missouri  Pac.  R.  Co.   (Mo.  App.),  ence  between  their  market  value  then 

73  S.  W.  148.  and  there   and   what   it   would   have 

87.  Galveston,  etc.,  R.  Co.  v.  been  with  proper  transportation.  St. 
Botts  (Tex.  Civ.  App.),  70  S.  W.  113.  Louis  S.  W.  Ry.  Co.  v.  Hunt    (Tex. 

See  also  Glasscock  v.  Chicago,  etc..  Civ.  App.),  81  S.  W.  323. 

R.  Co.,  86  Mo.  App.  114.  89.  St.  Louis,  etc.,  R.  Co.  v.  Burns 

88.  Missouri,  etc.,  R.  Co.  v.  Trus-  (Tex.  Civ.  App.),  80  S.  W.  104;  Gulf, 
kett,  186  U.  S.  479,  23  S.  Ot.  943,  46  etc.,  R.  Co.  v.  Butler  (Tex.  Civ. 
L.  Ed.  1259.  A  shipper  of  cattle  App.),  73  S.  W.  84,  where  an  owner 
damaged  in  transit  may  put  them  of  cattle,  which  died  from  injuries 
on  the  market  for  sale  at  their  place  in  transit,  sold  the  same  at  the  poinjt 
ot  destination,  and  is  not  required  to  of  destination,  the  amount  received 
seek  some  other  market.  St.  Louis,  therefor  should  be  deducted  from 
etc.,  Ry.  Oo.  v.  Honea  (Tex.  Civ.  damages  recovered  against  the  car- 
App.),  84  S.  W.  267.  rier  for  injuries  to  the  cattle. 

A   shipper  of  cattle  for  sale  need  90.  Chicago,  etc.,  R.  Co.  v.  Wood- 
not  hold  and  feed  them,  to  obviate  ward,  164  Ind.  360,  72  N.  E.  558,  73 
the   effect   of   a  carrier's   negligence,  N.  E.  810. 
but  may  dispose  of  them  at  oiux  in 
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value  when  the  cattle  should  have  arrived,  and  when  they  did 
arrive,  and  such  damages  as  they  might  have  sustained  by  the 
negligent  delay  in  furnishing  the  cars,  was  erroneous,  as  author- 
izing double  damages.'^  In  an  action  against  a  railroad  company 
for  delay  in  shipping  cattle,  plaintiff  was  entitled  to  recover  what 
he  paid  for  extra  feed  because  of  the  delay,  and  the  difference 
between  the  value  of  the  cattle  in  the  condition  they  were  in  when 
delivered,  and  the  condition  they  woul^  have  been  in  had  the 
delay  not  occurred.'^  It  is  the  duty  of  the  carrier  to  inquire  of 
the  shipper  whether  an  animal  possesses  any  special  value,  and. 
the  shipper  is  entitled  to  recover  its  full  value,  although  the  car- 
rier was  not  informed  of  it.  in  the  absence  of  misrepresentations 
inducing  the  carrier  to  give  a  lower  freight  rate  or  to  exercise 
less  care.'^  The  carrier  is  likewise  bound  to  examine  into  the 
condition  of  cattle,  and  it  is  not  relieved  of  liability  because  it 
was  not  informed,  in  the  absence  of  misrepresentation,  or  the 
actual  condition  of  the  animal  not  being  apparent,  as  that  a  cow 
was  pregnant,  or  a  mare  with  foal.*^ 

91.  St.  Louis  S.  W.  R.  Co.  v.  Mu-  for  the  full  amount  of  damages  de- 
sick  (Tex.  Civ.  App.),  80  S.  W.  673;  manded  was  rendered  against  one 
Nelson  v.  Great  Northern  R.  Co.,  28  road,  the  verdict  ie  excessive,  the  evi- 
Mont.  297,  72  Pac.  642.  dence    tending    to    show   both    roads 

92.  Hendrix  v.  Wabash,  etc.,  R.  negligent.  Gulf,  etc.,  R.  Co.  v.  Lee 
Co.  (Mo.  App.),  80  S.  W.  970.  See  (Tex.  Civ.  App.),  65  S.  W.  54. 
Kansas  City,  etc.,  R.  Co.  v.  Barnett,  In  an  action  against  a  railroad 
69  Ark.  150,  61  S.  W.  919,  as  to  re-  company  for  failure  to  deliver  certain 
covery  of  reasonable  expenses  of  col-  live  stock  alleged  to  have  been  re- 
lecting  cattle  which  had  escaped  and  eeived  by  defendant  as  carrier,  plain- 
holding  them  for  shipment;  Texas,  tiff  could  not  recover  freight  charges, 
etc.,  R.  Co.  V.  Powell,  34  Tex.  Civ.  in  the  absence  of  any  evidence  that 
App.  575,  79  S.  W.  86,  expenses  for  such  charges  had  been  paid.  John- 
pasturage,  feeding,  and  care  of  cattle  son  v.  Alabama  Great  Southern  R. 
reasonably     necessary,     where    there  Co.,  (Ala.)  37  So.  236. 

was    a     negligent    delay    to    furnish  93.  Chicago,   etc.,   R.    Co.   v.   Har- 
oars,  are  recoverable.  mon,  12  111.  App.  54;  Melendy  v.  Bar- 
Where     two     connecting     carriers  hour,  78  Va.  544. 
were  sued  for  injuries  to  cattle  car-  94.  New  York,  etc.,  R.  Co.  v.   Es- 
ried   over  both  roads,  an-d  a  verdict  till,  147  U.  S.  591;  McCune  v.  Bur- 
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A  carrier  is  responsible  for  all  such  damages  as  naturally 
and  proximately  follow  as  a  result  of  its  failure  to  perform 
its  duty,  no  matter  whether  apprehended  by  it  or  not.^' 
The  measure  of  damage  for  negligent  injury  to  live  stock 
in  transit  is  the  difference  between  their  value  as  damaged 
and  what  it  would  have  been  if  delivered  in  good  order,  with  in- 
terest from  the  date  of  the  delivery  of  the  stock  by  the  carrier, 
subject  to  valuation  agreed  upon  in  the  shipment  contract.^^ 
Where  a  carrier  contracted  to  transport  certain  thoroughbred 
cattle  to  an  auction  sale  with  notice  that  the  sale  had  been  adver- 
tised for  a  particular  day,  it  had  no  right  to  assume  that  the  sale 
would  continue  from  day  to  day,  or  that  the  cattle  could  be  as 
profitably  sold  on  a  different  day,  and  hence,  in  case  of  its  negli- 
gent failure  to  deliver  the  cattle  in  time  for  the  sale,  it  was  liable 
for  whatever  damages  the  shipper  suffered  by  a  failure  of  the 
cattle  to  arrive  in  time  for  such  sale.*^     In  an  action  to  recover 


lington,  etc.,  R.  Co.,  53  Iowa,  SOO; 
Missouri  Pac.  R.  Co.  v.  Fagan  (Tex. 
Civ.  App.),  27  S.  W.  SST. 

95.  Wiseearver  &  Stone  v.  Chicago, 
etc.,  R.  Co.,  141  Iowa,  121,  119  N.  W. 
53&,  and  it  need  not  be  shown  that 
the  damages  to  be  recoverable  were 
in  the  minds  of  the  parties  when  the 
relation  of  carrier  and  shipper  arose. 

96.  Klair  v.  Philadelphia,  etc.,  R. 
Co.,  —  Del.  Super.  — ,  78  Atl.  1085. 

97.  Chicago,  etc.,  R.  Oo.  v.  Miles, 
92  Ark.  573,  133  S.  W.  775;  Id.,  124 
S.  W.  1043,  and  where  there  was 
proof  that  the  cattle  on  hand  did  not 
exhaust  the  demand,  the  measure  of 
damages  was  the  difference  between 
the  price  that  could  have  been  got 
for  the  cattle  at  the  auction  and 
the  price  plaintiff  succeeded  in  get- 
ting for  the  caittle  at  private  sale. 

Where  a  railroad  agent,  who  had 
been    requested    to    furnish    cars    for 


the  shipment  of  live  stock,  knew  that 
the  stock  had  been  brought  to  within 
a  short  distance  of  the  station  and 
were  there  being  kept,  the  railroad 
was  liable,  in  an  action  for  failure  to 
furnish  the  oars,  for  special  damages 
for  the  expense  of  keeping  the  stock 
during  the  period  of  delay.  St.  Louis, 
etc.,  R.  Co.  V.  Ozier,  86  Ark.  183,  110 
S.  W.  593. 

In  order  to  recover  for  the  shrink- 
age in  weight  because  of  delay  in 
shipment,  such  shrinkage  must  be  due 
to  the  unreasonable  and  negligent  de- 
lay of  the  carrier,  so  that  it  could 
not  be  an  element  of  damages  that, 
because  the  carrier  unloaded  and  fed 
the  stock  during  transportation,  they 
would  not  eat  their  "fill"  on  delivery, 
thereby  reducing  their  weight.  St. 
Louis,  etc.,  R.  Co.  v.  Washum,  95  Ark. 
384,  131  S.  W.  959. 

Where  a  eattl?  transportat'on  cm- 
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damages  resulting  from  unreasonable  delay  and  negligence  in  the 
shipment  of  a  car  containing  horses  and  mules,  the  true  measure 
of  damages  is  the  difference  in  value  between  what  the  animals 
were  worth  upon  the  arrival  of  the  car  at  the  point  of  destination 
in  the  condition  in  which  they  then  were  and  when  they  were 
received  by  the  carrier.'^  In  an  action  against  a  carrier  for  in- 
juries to  thoroughbred  colts,  shipped  for  sale  at  an  auction,  by 
alleged  negligent  transportation,  the  measure  of  damages  was  the 
difference  between  the  fair  market  value  of  the  colts  in  the  con- 
dition they  would  have  been  in  if  they  had  been  transported  with 
ordinary  care  and  within  a  reasonable  time  and  the  condition 
they  were  actually  in  when  delivered,  and  it  was  therefore  error 
for  the  court  to  authorize  the  jury  to  award  the  difference  between 
the  value  of  the  colts  as  they  would  have  been  if  properly  trans- 
ported and  the  amount  they  sold  for  at  the  public  sale.''    Where, 


tract  limited  the  damages  recorerable 
to  $16  a  head,  and  it  appeared  that 
20  of  the  cattle  died,  and  276  were 
seriously  injured,  and  depreciated  in 
value  to  the  amount  of  $872,  as  plain- 
tiff testified,  a  verdict  allowing  plain- 
tiff $734,  which  the  court  reduced  to 
$600,  was  not  ■excessive.  St.  Louis 
&  S.  F.  Ry.  Co.  V.  Vaughan,  88  Ark. 
138,  113  S.  W.  1035. 

98.  Chicago  &  E.  I.  R.  Co.  v.  Igo, 
130  111.  App.  373. 

An  expenditure  for  care  of  a  race 
horse  not  growing  out  of  or  occa- 
sioned by  reason  of  the  delay  charged 
was  not  a  proper  element  of  damage. 
Igo  V.  Cleveland,  etc.,  R.  Co.,  156  111. 
App.   190. 

A  shipper  who  claimed  damages 
for  failure  to  transport  cattle  within 
a  reasonable  time  is  limited  in  his  re- 
covery to  the  amount  claimed  of  the 
carrier   in    his   first   presentment   of 


claim  thereto.  Pinnell  v.  Cleveland, 
etc.,   R.   Co.,   146   111.   App.   150. 

If  the  car  stall  in  which  a  race 
horse  was  transported  was  reason- 
ably safe,  the  carrier  was  not  re- 
sponsible for  injuries  to  the  horse 
in  consequence  of  its  kicking  the  stall 
loose  because  of  fright.  Southern  Ex- 
press Co.  V.  Fox  &  Logan,  131  Ky. 
257,  115  S.  W.  184,  117  S.  W. 
370. 

99.  Southern  Ry.  in  Ky.  v.  Graddy, 
33  Ky.  Law  Rep.  183,  109  S.  W. 
881. 

The  measure  of  damages  against 
the  initial  carrier,  limiting  its  liabil- 
ity for  injures  on  its  own  line,  for  in- 
juries to  coits  while  in  transit  on  its 
line,  is  the  difference  between  the  fair 
market  value  of  any  colt  in  the  con- 
dition when  received  by  the  carrier 
and  its  fair  market  value  in  the  con- 
dition  in  which   it  was  delivered  at 
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in  an  action  against  a  carrier  for  negligent  delay  in  transporting 
cattle  resulting  in  loss  through  a  decline  in  the  market  price,  it 
appeared  that  the  cattle  should  have  reached  Kansas  City  on  a 
certain  day  in  time  for  the  market,  but  that  owing  to  the  delay 
the  first  opportunity  plaintiff  had  to  sell  on  the  market  was  the 
next  day,  an  instruction  that  the  measure  of  damages  was  the 


the  end  of  the  line.  Cincinnati,  etc., 
R.  Co.  V.  Logan  &  Hundley,  29  Ky. 
Law  Rep.  1123,  90  S.  W.  910. 

In  an  action  for  injuries  to  a  race 
horse  during  transportation,  the  jury 
in  estimating  damages  should  take 
into  consideration  the  difference  be- 
tween the  fair  market  value  of  the 
horse  immediately  before  the  injury 
and  afterwards,  and  award  such  sum 
as  will  reasonably  compensate  the 
owner  for  any  injury  the  horse  sus- 
tained resulting  directly  from  the 
injury  he  received,  including  the  ex- 
penses incurred  in  caring  for  the 
horse  because  of  the  injuries,  but  a 
recovery  cannot  be  had  for  loss  sus- 
tained on  account  of  inability  to  keep 
racing  engagements.  Louisville  &  N. 
R.  Co.  V.  Gormley,  33  Ky.  Law  Rep. 
802,  111  S.  W.  289,  rehearing  33  Ky. 
Law  Rep.  188,  109  S.  W.  346,  de- 
nied. 

An  instruction  limiting  the  dam- 
ages to  such  injuries  as  were  ascer- 
tainable immediately  after  the  acci- 
dent was  not  prejudicial  to  defend- 
ant, since  plaintiff  was  entitled  to  re- 
cover, if  at  all,  for  all  injury  which 
was  tlie  direct  result  of  the  accident, 
and,  in  order  to  properly  ascertain 
the  extent  of  this  injury,  it  would 
be  competent  to  show  the  horse's  con- 
dition, not  immediately  after  the  ac- 


cident, but  down  to  the  date  of  the 
trial.     Id. 

Horses  escaping  from  stock  pens. — 
The  measure  of  damages  for  injuries 
to  horses  while  escaping  from  stock 
pens  preparatory  to  loading  is  the 
difference  between  the  market  value 
of  the  horses  in  their  damaged  con- 
dition, and  what  their  value  would 
have  been  if  they  had  not  been  in- 
jured. Louisville  &  N.  R.  Co.  v. 
Tliomp.son,  144  Ky.  765,  139  S.  W. 
939. 

Damages  where  contract  limits  lia- 
bility.— Where  in  an  action  against 
a  railroad  for  injuries  to  live  stock 
shipped  under  a  contract,  by  which 
defendant  was  only  liable  for  dam- 
ages between  the  towns  of  L.  &  M., 
though  the  destination  of  the  stock 
was  A.,  some  200  miles  beyond  M.,  the 
evidence  showed  that  the  injuries 
were  received  between  L.  and  M.,  the 
court  properly  instructed  that  the 
measure  of  damages  was  to  be  based 
on  the  condition  of  the  stock  on  ar- 
rival at  A.  Illinois  Cent.  R.  Co.  v. 
Curry,  32  Ky.  Law  Rep.  513,  106  S. 
W.  294. 

Estoppel. — Where  the  carrier  knows 
that  the  shipment  is  worth  more  than 
the  value  stated  by  the  shipper,  no 
estoppel  will  arise  in  its  favor. 
Chesapeake  &  0.  Ry.  Co.  v.  Jlagowan, 
147  Ky.  432,   144  S.  W.   80. 
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were  to  be  delivered  in  Kansas  City  and  their  market  value  on 
difference  between  the  market  value  at  the  usual  time  the  cattle 
the  succeeding  day  was  proper.^  In  an  action  against  a  carrier 
of  live  stock  for  failure  to  promptly  receive  and  transport  cattle, 
defendant's  prayer  limiting  plaintiff's  recovery  to  nominal  dam- 
ages was  properly  denied,  where  there  was  proof  of  actual  loss 
by  reason  of  the  detention  of  the  cattle.^  Where  a  carrier  departs 
from  the  method  of  shipment  of  live  stock  specified  in  the  con- 
tract, and  the  shipper  seeks  to  recover  damages  done  to  the  horses, 
and  not  the  value  of  them,  even  if  trover  is  the  only  remedy,  the 
amount  recoverable  is  the  value  of  the  horses  when  converted,  less 
their  value  when  redelivered  to  plaintiff.'  Where  a  railway 
company  carries  cattle  beyond  the  place  to  which  they  are  billed, 
and  delivers  them  to  the  consignee  at  another  place,  the  latter 
may  recover  as  damages  the  difference  between  the  value  of  tho 
cattle  where  they  should  have  been  delivered  and  at  the  place 
where  they  were  actually  delivered,  and  any  sum  which,  in  order 
to  get  possession  of  the  cattle,  he  was  required  to  pay  as  freight 
for  carriage  beyond  their  proper  destination.*  A  shipper's  meas- 
ure of  damages  for  loss  caused  by  the  carrier's  delay  in  transport- 
ing live  stock  is  the  difference  in  the  market  price  when  the  cattle 

1.  Missouri,  etc.,  Ry.  Co.  v.  Fry,  79  Co.   v.   Lieurance,   80  Kan.   434,   103 

Kan.  21,  98  Pac.  305.     See  also  Mis-  Pac.  842. 

souri,  etc.,  Ry.  Co.  v.  Fry,   74  Kan.  2.  Baltimore  &  0.  R.  Oo.  v.  White- 

546,  87  Pac.   754.  hill,   104  Md.   395,   64  Atl.   1033. 

Where  animals  shipped  to  the  end  3.  McKahan   v.   American   Express 

of  a  railroad   line  and  there  turned  Co.,  209  Mass.  370,  95  N.  E.  785. 

over  to  a  connecting  carrier  are  neg-  4.  Falkne   v.   Great   Northern   Ry. 

ligently  injured  on  the  road  of  the  Co.,  106  Minn.  64,  118  N.  W.  58. 

original  carrier  and  unloaded  at  its  In    an    action    for    injuries    to    a 

terminus,  the  shipper  can  make  the  racing  horse  in  shipment,  an  award 

measure  of  his  recovery  the  difference  of  $400   damages   was   held  justified 

between  their  market  value  as  deliv-  by  the  evidence.     Wood  v.  Ohioago  & 

red  at  such  terminus  and  what  they  N.  W.  Ry.  Co.,  118  Minn.   363,   136 

would  have  been  worth  if  no  injury  N.  W.  1095. 
tad  occurred.     St.  Louis  &  S.  F.  R. 
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should  have  been,  and  when  they  were,  delivered.'  A  shipper 
of  cattle  is  entitled  to  recover  compensation  for  the  actual  loss 
on  account  of  the  negligent  delay  of  the  carrier,  which  losses  may 
consist  of  depreciation  in  market  value,  of  I'iss  in  weight,  and  loss 
on  account  of  the  stale  appearance  of  the  animals.' 

The  measure  of  damages  in  a  shipper's  action  for  negligent  car- 
riage of  live  stock  is  such  amount  as  will  compensate  for  all  damage 
proximately  caused  by  the  negligence.'  Where  the  agent  of  a  carrier 


5.  Bennett  v.  Chioago,  etc.,  R.  Co., 
151  Mo.  App.  S93,  131  S.  W.  770. 

6.  Dawson  v.  Quincy,  etc.,  R.  Co., 
138  Mo.  App.  365,  122  S.  W.  335;  De 
Lisle  T.  St.  Louis  &  S.  F.  R.Co.,  149 
Mo.  App.  8,  129  S.  W.  252. 

Where  a  carrier,  being  unable  to 
carry  the  snipment  of  live  stock  be- 
cause of  a  wreck  on  its  road  result- 
ing from  its  negligence,  returned  the 
stock  to  the  shipper,  and  he  employed 
another  carrier  to  take  the  shipment 
to  its  destination  with  reasonable  ex- 
pedition, the  defaulting  carrier  is 
liable  for  actual  loss,  such  as  shrink- 
age dn  weight  of  the  animals,  decline 
in  the  market,  and  expense  incurred 
on  account  of  the  reshipment.  Hahn 
V.  St.  Louis,  K.  C.  &  C.  R.  Co.,  135 
S.  W.   1185,   141  Mo.  App.  453. 

In  an  action  against  a  carrier  for 
damages  by  delivering  inferior  cattle 
to  plaintiff's  consignee  in  place  of 
those  shipped  by  plaintiff,  the  meas- 
ure of  damage  was  the  difference  in 
the  market  value  per  hundred  weight 
or  head  at  destination  between  the 
cattle  shipped  and  those  delivered  as 
plaintiff's.  Edwards  v.  Lee,  147  Mo. 
App.  38,  126  S.  W.  194. 

Admissibility  of  evidence. — In  an 
action  against  a  railroad  for  injur- 
54 


ies  to  plaintiff's  shipment  of  hogs, 
resulting  from  defendant's  wrongful 
exposure  of  them  during  transporta- 
tion to  a  virulent  disease,  evidence 
that  subsequent  to  the  transporta- 
tion the  hogs  communicated  the  dis- 
eaaie  to  other  hogs  was  admissible. 
Council  V.  St.  Louis  &  S.  F.  E.  Co., 
123  Mo.  App.  432,  100  S.  W.  57. 

Damages  under  special  contract. — 
Where  a  carrier  contracted  with 
plaintiff  to  carry  hogs  to  Kansas 
City  and  deliver  them  to  a  connecting 
carrier  for  shipment  to  a,  commis- 
sion company  at  another  point,  and 
the  carrier  unloaded  the  hogs  at  Kan- 
sas City  where  they  had  to  be  sold 
because  of  a  stock  quarantine  which 
prevented  their  reshipment  after  be- 
ing unloaded,  plaintiff  was  damaged 
by  breach  of  the  contract  unless  he 
realized  as  much  by  the  sale  in  Kan- 
sas City  as  he  would  have  realized 
from  the  expected  sale  at  destina- 
tion, notwithstanding  the  prospective 
buyer  had  agreed  not  to  claim  dam- 
ages because  of  the  nondelivery  of 
the  hogs.  Wilson  v.  St.  Louis  &  S.  F. 
R.  Co.,  129  Mo.  App.  347,  108  S.  W. 
613. 

7.  Heitman  v.  Chicago,  etc.,  R.  Co., 
45  Mont.  406,  123  Pac.  401. 
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knows  that  a  horse  shipped  is  a  race  horse  and  valuahle,  and  there 
is  no  limitation  of  liability  in  the  bill  of  lading,  or  any  reference 
to  any  classification  under  which  the  horse  was  shipped,  and  the 
shipper  did  not  know  of  the  classification,  the  carrier's  liability 
for  injuries  to  the  horse  is  not  limited,  regardless  of  the  classifi- 
cation.^ In  a  suit  for  damages  to  an  interstate  shipment  of 
sheep,  for  failing  to  unload  them  for  water,  food,  and  rest,  as 
required  by  the  Federal  statute,  the  measure  of  damages  is  the 
difference,  if  any,  in  the  fair  market  value  at  the  point  of  desti- 
nation in  the  condition  they  were  delivered  and  what  it  would 
have  been,  if  they  had  been  properly  xmloaded  for  food  and  water.* 
The  measure  of  damages  for  the  injury  of  animals  by  a  carrier 
during  transportation  is  the  difference  between  their  market  value 
at  destination  uninjured  by  the  carrier  and  their  value  there  as 
injured."  What  horses  would  have  sold  for  on  the  horse  market, 
and  what  they  did  sell  for,  is  a  proper  method  of  determining  the 
difference  in  value  between  sound  and  injured  animals,  in  an 

8.  Kessenger  v.  Fitzgerald,  152  N.  Co.,  84  S.  C.  393,  66  S.  E.  405.  Where 
C.  247,  67  S.  E.  588.  a  statute  regulating  common  carriers 

9.  St.  Louis  &  S.  F.  R.  Co.  v.  Pi-  provided  that  in  case  of  loss  or  dam- 
burn,  30  Okl.  262,  120  Pae.  923.  age   to   goods   not   settled  within   60 

In  an  action  for  injury  by  delay  days  a  carrier  should  be  liable  for  the 

to  shipment  of  cattle,  where  the  evi-  amount  of  such  loss  and  damage,  with 

denee  showed  damages  slightly  in  ex-  interest  thereon  from  the  date  of  the 

cess  of  .$90,  a  verdict  for  $175  is  ex-  filing  of  the  claim,  and  that,  unless, 

cessive.      Midland   Valley   R.    Co.   v.  the  consignee   recover   in   the  action 

George.  —  Okl.  — ,   127  Pae.  871.  .  the  full  amount  claimed,  no  penalty 

10.  Davis  Bros.  v.  Blue  Ridge  Ry.  shall  be  recovered,  interest  on  the 
Co.,  81  S.  C.  466,  52  S.  E.  856.  amount  of  the  actual  loss  established 

A  shipper  was  not  entitled  to  puni-  is  recoverable  from  the  time  of  filing 
tive  damages  for  delay  in  delivering  the  claim,  whether  the  amount  of  the- 
a  horse  caused  by  necessary  repair  of  loss  be  greater  or  less  than  the 
a  trestle.  Darlington  County  Fair  &  amount  claimed,  though  no  penalty 
Driving  Ass'n  v.  Atlantic  Coast  Line  can  be  assessed  unless  the  full 
R.  Co.,  90  S.  C.  436,  73  S.  E.  790.  For  amount  claimed  is  recovered.  Wins- 
circumstances  under  which  exemplary  low  Bros.  &  Co.  v.  Atlantic  Coast 
damages  could  not  be  awarded  by  the  Line  R.  Co.,  79  S.  C.  344,  60  S.  E. 
jury,   see   Mayfield   v.   Southern   Ry.  709. 
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action  against  a  carrier  for  delay  in  their  transportation  and  for 
their  negligent  injury,  as  what  property  actually  sells  for  on  the 
open  market  is  prima  facie  evidence  of  its  real  market  value." 
The  difference  in  the  market  value  of  live  stock  in  an  injured  and 
an  uninjured  condition  is  the  owner's  measure  of  recovery  against 
carriers  for  injuring  them  in  transporting  them.^^  In  an  action 
for  damages  for  defendant's  delay  in  transporting  sheep  to  market, 
plaintiff  may  recover  for  the  loss  resulting  from  unreasonable 
delay  in  transit,  by  which  the  sheep  did  not  reach  the  market  in 
time  for  sale,  necessitating  holding  them  over  for  several  days  in 
order  to  sell  them.*'  A  shipper's  measure  of  damages  for  injuries 
to  cattle  is  the  difference  between  the  market  value  at  the  time 
they  arrived  at  destination  and  what  would  have  been  their 
market  value  had  they  arrived  without  delay."     The  measure  of 


11.  Berry  v.  Chicago,  etc.,  Ky.  Co., 
34  S.  D.  611,  134  N.  W.  859. 

12.  Missouri,  etc.,  R.  Co.  of  Texas 
V.  Rich  (Tex.  Civ.  App.),  112  S.  W. 
114. 

13.  St.  Louis  &  S.  F.  R.  Co.  ▼.  Wil- 
helm  (Tex.  Civ.  App.),  108  8.  W. 
1194,  the  condition,  weight,  etc.,  of 
the  sheep  when  sold,  and  the  price 
at  which  they  sold,  were  properly 
considered  in  arriving  at  plaintiff's 
measure  of  damages. 

14.  St.  Louis  &  S.  F.  R.  Co.  v.  Knox 
(Tex.    Civ.    App.),    151    S.    W.    902; 

Texas  &  P.  Ry.  Co.  v.  Isenhower  (Tex. 
Civ.  App.),  131  S.  W.  397;  St.  Louis, 
etc.,  R.  Co.  V.  Murphy  &  Kay  (Tex. 
Civ.  App.),  131  S.  W.  306;  Oiicago, 
etc.,  R.  Co.  V.  Young  &  Ball  (Tex. 
Oiv.  App.),  107  S.  W.  137;  Ft. 
Worth,  etc.,  R.  Co.  t.  Richards  (Tex. 
Oiv.  App.),  105  S.  W.  336;  El  Paso, 
etc.,  R.  Co.  V.  Lumhley  (Tex.  Civ. 
App.),  120  S.  W.  1050;  Chicago,  etc., 
R.  Co.  V.  Jones  (Tex.  Civ.  App.),  118 


S.  W.  759;  St.  Louis,  etc.,  R.  Co. 
V.  Adams  (Tex.  Civ.  App.),  118 
S.  W.  1155;  Texas,  etc.,  R.  Co.  v. 
Moore,  119  S.  W.  697. 

Where,  in  an  action  against  initial, 
connecting,  and  terminal  carriers  for 
delay  in  the  transportation  of  live 
sitock,  the  evidence  showed  delay  by 
the  connecting  and  terminal  carriers, 
the  terminal  carrier  was  liable  only 
for  the  proportion  of  loss  occasioned 
by  its  negligent  delay.  St.  Louis, 
€(tc.,  R.  Co.  V.  Landa  &  Storey  (Tex. 
Civ.  App.)    149  S.  W.  393. 

As  against  a  stockyards  company, 
the  measure  of  damages  for  injury  to 
a  shipment  of  stock  was  the  differ- 
ence beawcen  their  market  value  as 
delivered  to  the  stockyards  company 
and  their  value  as  actually  delivered 
to  the  owner.  Union  Stock  Yards 
Co.  V.  Hovencamp  (Tex.  Civ.  App.), 
144  S.  W.  704. 

Measure  of  damages  for  injuries  to 
a    race    horse    during    transportation 
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damages  for  injuries  to  a  shipment  of  cattle  during  transportation, 
whether  they  are  for  immediate  market  or  to  be  held  for  feeding 
and  fattening  and  thereafter  to  be  sold  on  the  market,  is  the  differ- 
ence between  the  market  price  in  the  condition  in  which  they  were 
delivered  and  what  their  market  price  would  have  been  at  destina- 
tion if  proper  care  had  been  exercised  during  their  shipment.'' 


defined.  Galveston,  etc.,  Ry.  Co.  v. 
Crippen  (Tex.  Civ.  App.),  147  S.  W. 
361. 

Damages  wlien  tliere  was  no  mar- 
ket.— It  being  proved,  in  an  action 
for  delay  in  transporting  cattle,  that 
there  was  no  market  of  the  cattle  at 
their  destination,  and  there  being  evi- 
dence of  their  real  or  intrinsic  value 
there,  the  jury  are  properly  charged 
to  find  as  damages  the  difference  be- 
tween their  intrinsic  value  when,  but 
for  the  carrier's  n-egHgenee  they 
would  have  arrived  there,  and  such 
value  when  they  were  actually  deliv- 
ered. Pecos  &  N.  T.  Ry.  Co.  v. 
Crews  (Tex.  Civ.  App.),  139  S.  W. 
1049;  Missouri,  etc.,  R.  Co.  v.  Woods 
(Tex.  Civ.  App.),  117  S.  W.  196. 

Carrier  liable  for  the  cost  of  feed. 
— Where  it  became  necessary  to  feed 
plaintifiF's  cattle  in  transit,  solely  on 
account  of  defendant's  delay  in  ship- 
ment, defendant  was  liable  to  the 
plaintiff  for  the  cost  of  the  feed.  Ft. 
Worth,  etc.,  Ry.  Co.  v.  Whiteside 
(Tex.  Civ.  App.),  141  S.  W.  1037.  See 
also  Southern  Ry.  Co.  of  Texas  v. 
Samples  (Tex.  Civ.  App.),  109  S.  W. 
417;  Wallace  v.  Pecos,  etc.,  R.  Co. 
(Tex.  Civ.  App.),  110  S.  W.  162; 
Groot  V.  Oregon  Short  Line  R.  Co.,  34 
Utah,  152,  96  Pac.  1019. 

Damages  accruing  from  necessary 
unloading. — ^In  an  action  for  delay  in 
transporting  cattle,  damages  accuring 


from  the  necessary  unloading  of  the 
cattle  for  food,  water,  and  rest  in 
transit,  unless  the  cattle  were  held  at 
the  unloading  pens  for  an  unreason- 
able length  of  time,  under  the  circum- 
stances of  the  shipment,  is  not  to  be 
considered,  it  being  the  carrier's  duty 
to  hold  the  cattle  in  the  pens  for  a, 
period  of  not  less  than  five  hours  ex- 
clusive of  the  time  required  for  un- 
loading and  reloading.  Pecos,  etc., 
Ry.  Co.  V.  Jarman  &  Arnett  (Tex. 
Civ.  App.),  138  S.  W.  1131. 

15.  Missouri,  etc.,  R.  Co.  of  Texas 
V.  Golson  (Tex.  Civ.  App.),  133  S.  W. 
456,  and  in  an  action  for  such  dam- 
ages, evidence  as  to  what  a  part  of 
the  cattle  in  question  sold  for  three 
or  four  months  after  the  time  of  ship- 
ment at  a  different  market  was  inad- 
missible. See  also  Galveston,  etc.,  R. 
Co.  V.  Cobb  &  McCrory  (Tex.  Civ. 
App.),  136  S.  W.  63;  Houston  &  T. 
C.  R.  Co.  V.  Roberts  (Tex.  Civ.  App.), 
126  S.  W.  890;  Southern  Kansas  Ry. 
Co.  of  Texas  v.  O'Loughlin  Land  & 
Cattle  Co.  (Tex.  Civ.  App.),  137  S.  W. 
568;  Scott  V.  Texas  Cent.  R.  Co.  (Tex. 
Civ.  App.),  127  S.  W.  849.  It  was 
error  to  instruct  that  the  meas- 
ure of  damages  for  injury  to 
stock  at  an  intermendiate  point  in 
transit  was  the  difference  between 
their  market  value  at  the  destination 
just  before  and  just  after  the  injury. 
Missouri,  etc.,  R.  Co.  of  Texas  v.  Ay- 
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The  measure  of  damages  for  delay  in  furnishing  cars  for  the  ship- 
ment of  cattle  is  the  same  as  for  injuries  in  transportation,  and 
in  either  case  is  the  difference  between  the  market  value  at  destina- 
tion, at  the  time  of  arrival,  in  their  then  condition,  and  their 
market  value  if  they  had  not  been  delayed  or  had  not  been  injured 
en  route,  and  this  measure  of  damages  obtains  although  the  cattle 
were  not  to  be  sold  immediately  upon  their  arrival  at  destination.^' 
Where  a  shipper  of  live  stock  claimed  damages  for  negligent  delay 
and  rough  handling,  and  for  the  refusal  of  an  agent  of  the  initial 
carrier  to  route  the  stock  over  a  direct  route  demanded  by  the 
shipper,  but  routing  the  stock  over  a  longer  route,  the  damages 
recoverable  for  the  misrouting  were  extra  expense  of  feed  charges 
and  switching  charges  caused  by  the  shipper  being  forced  to  take 
the  longer  route;  and  a  charge  authorizing  a  recovery  of  damages 


cock  (Tex.  Civ.  App.),  135  S.  W.  198. 

The  measure  of  damages  for  live 
stock  dying  as  the  result  of  injuries 
caused  by  the  negligence  of  the  car- 
rier is  their  market  value  at  the  place 
of  destination  at  the  time  they  should 
have  arrived  there.  San  Antonio,  etc., 
R.  Co.  V.  Chittim  (Tex.  Civ.  App.), 
135  S.  W.  747. 

Damage  to  cattle  not  owned  ex- 
clusively by  the  plaintiffs  is  recover- 
able to  the  extent  of  their  interest. 
Eastern  Ry.  of  New  Mexico  v.  Little- 
field  (Tex.  Civ.  App.),  135  S.  W.  1086. 

16.  Pecos  &  N.  T.  Ry.  Co.  v.  Bivins 
(Tex.  Civ.  App.),  130  S.  W.  210.  See 
also  Missouri,  etc.,  R.  Co.  of  Texas  v. 
Light  (Tex.  Civ.  App.),  117  S.  W. 
1058,  but  the  carrier  is  liable  only  for 
such  difference  as  was  caused  by  its 
negligence;  Gulf,  etc.,  R.  Co.  v.  Gil- 
lespie &  Carlton  (Tex.  Civ.  App.),  118 
S.  W.  628;  Chicago,  etc.,  R.  Co.  v. 
Kapp  (Tex.  Civ.  App.),  117  S.  W. 
904;  Gulf,  etc.,  R.  Co.  v.  Cunningham 


(Tex.  Civ.  App.),  113  S.  W.  767;  Ft. 
Worth,  etc.,  R.  Co.  v.  Word  (Tex.  Civ. 
App.),  Ill  S.  W.  753;  Galveston,  etc., 
R.  Co.  V.  Karrer  (Tex.  Civ.  App.), 
109  S.  W.  440. 

Where  cattle  were  injured  by  being 
dipped  in  oil. — If  cattle  had  been  in- 
jured before  shipment  by  being  dipped 
into  crude  oil,  the  fact  that  they  were 
further  injured  by  rough  handling 
would  not  maKe  the  carrier  liable  for 
the  entire  damage.  Quanah,  etc.,  R. 
Co.  V.  Galloway  (Tex.  Civ.  App.),  140 
S.  W.  368. 

Cannot  recover  for  loss  of  prize 
money. — On  injury  to  the  shipment, 
shippers  of  cattle  for  exhibition  at  a 
stock  show  and  for  sale  were  not  en- 
titled to  recover  from  the  carrier  for 
loss  of  prize  money  which  might  have 
been  won  at  the  show.  Ft.  Worth  & 
D.  C.  Ry.  Co.  V.  Willie  S.  &  J.  B. 
Ikard  Co.  (Tex.  Civ.  App.),  140  S. 
W.  602. 
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through  injury  and  death  of  the  stock  on  both  grounds  pleaded 
was  objectionable  as  allowing  double  damages."  Where  a  car- 
rier accepted  live  stock  for  shipment  to  a  point  where  there  was 
a  market,  with  notice  that  they  had  been  contracted  for  delivery 
within  a  specified  time,  and  the  purchaser  refused  to  accept  the 
shipment  because  of  a  negligent  delay  in  transportation,  the  car- 
rier was  liable  for  the  shipper's  expense  in  holding  the  cattle  until 
a  purchaser  could  be  secured,  for  their  loss  of  flesh,  and  for  a 
decline  in  the  market  price.^*  The  difference  in  the  market  value 
of  cattle  at  the  time  when  they  were  actually  delivered  and  at  the 
time  when  they  should  have  been  delivered  is  an  element  of  dam- 
ages, in  an  action  against  the  carrier  for  unreasonable  delay  in 
making  delivery.^'  Where  a  shipper  agreed  to  pay  a  through 
charge  for  the  delivery  of  horses  at  a  point  beyond  the  initial 
carrier's  line,  the  measure  of  damages  for  injuries  to  the  horses 
on  the  initial  carrier's  line  was  to  be  based  on  the  value  of  the 
horses  at  the  point  of  destination.^" 

§  26.  Limitation  of  liability. 

The  general  rules  by  which  limitation  of  the  carrier's  liability 
is  governed  as  discussed  in  carriers  of  goods  apply  as  well  to 

17.  St.  Louis,  etc.,  E.  Co.  v.  True  of  time,  while  affecting  the  weight  of 
Bros.  (Tex.  Civ.  App.),  140  S.  W.  837.  the  testimony,  not  affecting  its  admis- 

18.  Texas  &  P.  Ry.  Co.  v.  Arnett  sibility.      Southern    Express    Co.    v. 
(Tex.  Civ.  App.),  101  S.  W.  834.    See  Jacobs,  109  Va.  27,  63  S.  E.  17. 
also  Gulf,  etc.,  R.  Co,  v.  Looney  (Tex.  20.  Southern  Express  Co.  v.  Jacobs, 
Civ.  App.),  115  S.  W.  268.  109  Va.  27,  63  S.  E.  17. 

19.  Woodford  v.  Baltimore  &  0.  R.  Where  horses  were  injured  in  trans- 
Co.,  70  W.  Va.  195,  73  S.  E.  290.  portation  by  reason  of  the  defective 

Admissibility   of    evidence. — In    an  condition   of   the   car   and   delay    in 

action  against  a  railroad  for  injuries  transportation,   $295   damages,   being 

to  horses  in  transportation,  testimony  within  the  evidence,  and  not  exclud- 

of  a  witness,  who  had  seen  the  horses  ing  the  limit  of  value  in  the  contract 

immediately  before  shipment  and  six  of  shipment,  was  held  not  excessive, 

weeks  afterwards,  as  to  the  condition  Chicago,   etc.,   R.    Co.   v.   Morris,    10 

of  the  horses,  and  their  value  at  the  Wyo.  308,  93  Pac.  664. 
latter  date,  was  admissible ;  the  length 
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carriers  of  live  stock.^'  Wliere  written  contracts  for  the  trans- 
portation of  cattle,  executed  en  route,  limited  the  carrier's  liability 
to  its  own  lines,  but  did  not  purport  to  cover  shipments  beyond, 
by  virtue  of  an  oral  agreement  made  at  the  instance  of  the  car- 
rier's agent  to  conceal  the  real  destination  of  the  cattle,  such 
carrier  was  estopped  to  contend  that  its  liability  was  limited  to 
injuries  occurring  on  its  own  line.^^  Where  at  the  time  of  a  parol 
contract  between  a  shipper  of  live  stock  and  the  carrier,  the  ship- 
per expected  to  sign  a  written  contract,  and  he  subsequently  did 
so,  he  was  not  in  position  to  avoid  the  force  of  provisions  in  the 
written  contract  limiting  the  liability  of  the  carrier  to  damages 
occurring  on  its  own  line.^  Where  plaintiffs  had  been  engaged 
in  shipping  cattle  over  other  lines  for  years,  and  had  been  execut- 
ing limited  liability  contracts  therefor,  they  were  bound  by  the 
legal  provisions  of  a  similar  contract  entered  into  with  defendants 
for  the  shipment  in  question.^*  The  granting  of  rates  specified 
in  a  schedule  filed  with  the  Interstate  Commerce  Commission  is 
not  a  consideration  for  a  contract  limiting  the  railroad  company's 
liability  for  delay  in  the  transportation  of  live  stock,  though  the 
company  had  a  schedule  of  other  and  higher  rates  which  was  not 
filed  with  the  commission.^^  Where  a  shipper  of  live  stock  signed 
a  special  contract,  in  consideration  of  the  reduced  freight  rate, 
that  the  defendant  should  be  liable  only  as  a  private  carrier  for 
hire,  in  an  action  for  damages  to  live  stock,  it  was  error  to  charge 
that  the  railroad  company  was  bound  to  exercise  extraordinary 
diligence.^  A  special  written  contract  limiting  the  carrier's 
common-law  liability  which  has  been  extorted  from  a  shipper 
rightfully  declining  to  sign  the  same  by  refusal  to  transport  cattle 

21.  See   Carriers   of  Goods;    Limi-  24.   Texas   &   P.   Ry.   Co.   v.   Byera 
tation  of  Liability.  Bros.  (Tex.  Civ.  App.),  84  S.  W.  1087. 

22.  Chicago,  etc.,  R.  Co.  v.  Carroll  25.  Summers  v.  Wabash  R.  Co.,  114 
36  Tex.  Civ.  App.  359,  81  S.  W.  1020.  Mo.  App.  452,  79  S.  W;  481. 

23    Chicago,  etc.,  R.  Co.  v.  Halsell  26.  Central  of  Ga.  Ry.  Co.  v.  Glas- 

36  Tex.  Civ.  App.  522,  81  S.  W.  1243.      cock  &  Warfield,  117  Ga.  938,  43  S.  E. 

981. 
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already  in  the  carrier's  possession,  unless  such  a  contract  was 
signed,  is  voidable  at  the  shipper's  election."  Where  defendant 
railroad  company  furnished  cars  for  shipping  horses,  without 
demanding  the  execution  of  a  written  contract,  until  after  the 
horses  were  loaded  and  the  train  was  about  to  move,  when  it 
presented  contracts  to  the  shipper,  or  his  agent,  who  signed  them 
without  knowing  their  contents  and  without  having  time  to  read 
them,  in  order  to  secure  passage  to  accompany  the  shipment,  the 
contracts  were  not  binding  on  the  shipper  so  as  to  make  limitations 
upon  the  carrier's  liability  contained  therein  applicable  to  him.^* 
The  execution  and  delivery  to  the  carrier,  after  the  animal  ship- 
ped was  dead,  of  a  paper  called  "  Limited  liability  live  stock 
contract,"  which  does  not  purport  to  be  a  release  of  damages,  does 
not  affect  the  shipper's  right  to  recover  the  loss.^'  Limitations  of 
liability  contained  in  a  bill  of  lading  will  not  defeat  recovery 
where  it  does  not  appear  that  the  terms  of  such  bill  of  lading  were 
assented  to  by  the  shipper.'"  A  carrier  and  shipper  may  make  a 
special  contract  limiting  the  carrier's  liability  for  the  transporta- 
tion of  animals,  provided  the  limitations  are  not  illegal  or  un- 
reasonable.'^ Limitation  of  liability  of  a  carrier  of  live  stock 
provided  for  in  the  shipment  contract  does  not  apply  to  injuries 
occurring  before  the  contract  was  signed,  there  being  nothing  to 
show  the  contract  was  or  was  intended  to  be  retrospective.'^ 

27.  St.  Louis  &  S.  r.  R.  Co.  v.  Gor-  So.  749,  and  acceptance  by  the  ship- 
man,  79  Kan.  643,  100  Pae.  647.  per  or  his  agent  of  a  receipt  or  bill  of 

S8.  Southern  Pae.  Co.  v.  W.  T.  Mea-  lading,  containing  a  limitation  of  the 

dors  &  Co.,  104  Tex.  469,  140  S.  W.  carrier's  liability,  is  binding  on  him. 

427,    rev'g   judg.     (Tex.    Civ.    App.),  32.  Colorado  &  S.  R.  Co.  v.  Breni- 

129  S.  W.  170.  man,  22  Colo.  App.  1,  125  Pae.  855, 

29.  Southern  Express  Co.  v.  Ramey,  and  a  provision  in  a  live  stock  ship- 
164  Ala..  205,  51  So.  314.  ment  contract  waiving  and  releasing 

30.  Toledo,  etc.,  R.  Co.  v.  Boaz,  130  all  causes  of  action  in  favor  of  the 
111.  App.  17.  shipper  under  any  prior  verbal  agree- 

31.  Atlantic  Coast  Line  R.  Co.  v.  ments  or  written  contract  la  void. 
Hinely-Stephens  Co.,   64  Pla.  175,  60 
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§  27.  Stipulations  that  shipper  will  accompany  stock,  load  and 
unload. 
A  common  carrier  has  a  right  to  limit  its  liability  by  a  special 
contract  that  the  shipper  or  his  representative  shall  accompany, 
take  care  of  in  transit,  prevent  the  escape  of,  and  feed  and  water 
live  stock  transported  by  it,  proper  facilities  being  supplied  by 
the  carrier,  and  thus  relieve  itself  of  these  duties.  Under  such 
a  contract  the  shipper  is  liable  for  any  loss  or  damage  resulting 
from  his  failure  to  comply  with  these  provisions.^'  The  carrier 
may  also  contract  for  nonliability  for  loss  or  injury  in  loading, 
unloading  and  reloading  of  the  stock,  and  impose  these  duties 
upon  the  shipper,  in  which  event  the  latter  will  be  liable  for  all 
injuries  except  such  as  result  from  the  carrier's  own  negligence 
in  failing  to  provide  proper  facilities.'*  But  such  a  provision 
does  not  apply  where  the  carrier  itself  assumes  control  of  such 


33.  Baltimore,  etc.,  R.  Co.  v.  Fox, 
113  111.  App.  180;  Ormsby  v.  Union 
Pac.  R.  Co.,  4  Fed.  706,  2  McCrary 
(U.  S.),  48;  Chicago,  etc.,  R.  Co.  v. 
Schuldt  (Neb.),  92  N.  W.  162;  St. 
Louis,  etc.,  R.  Co.  v.  Weakly,  50  Ark. 
307;  Georgia  R.,  etc.,  Co.  v.  Reid,  91 
Ga.  377;  Betts  v.  Farmers'  L.  &  T. 
Co.,  21  Wis.  80;  Gannell  v.  Ford,  5 
L.  T.  N.  S.  604;  Harrison  v.  London, 
etc.,  R.  Co.,  2  B.  &  S.  122,  110  E.  C. 
L.  122.  Under  a  statute  prohibiting 
common  carriers  from  contracting  for 
relief  from  any  liability  imposed  on 
them  by  law,  provisions  in  a  bill  of 
lading  for  stock  that  the  shipper 
should  feed,  water,  and  attend  to  the 
stock  at  his  own  risk  while  in  transit 
do  not  relieve  the  carrier  of  its  duty 
to  look  after  the  stock.  Cincinnati, 
etc.,  Ry.  Co.  v.  Sanders  &  Russell,  118 
Ky.  115,  25  Ky.  Law  Rep.  2333,  80 
S.  W.  488. 

34.  Candee  v.  New  York,  etc.,  R. 


Co.,  73  Conn.  667,  49  Atl.  17,  where 
the  shipper  had  entered  into  a  uni- 
form live  stock  contract,  which  al- 
lowed a  lower  rate  in  consideration 
of  his  loading  and  unloading  at  his 
own  risk,  he  could  not  recover  for  in- 
juries to  cattle  while  being  unloaded, 
by  reason  of  a  defective  chute;  Morse 
V.  Canadian  Pac.  R.  Co.,  97  Me.  77, 
53  Atl.  874;  Robert  C.  White  Live 
Stock,  etc.,  Co.  V.  Chicago,  etc.,  R.  Co., 
87  Mo.  App.  330;  Myers  v.  Wabash, 
etc.,  R.  Co.,  90  Mo.  98;  Terre  Haute, 
etc.,  R.  Co.  V.  Sherwood,  132  Ind.  129, 
31  N.  E.  781,  17  L.  R.  A.  339,  32  Am. 
St.  Rep.  239;  Illinois  Cent.  R.  Co.  v. 
Peterson,  68  Miss.  454;  Texas  &  P. 
R.  Co.  V.  Edins,  36  Tex.  Civ.  App.  639, 
83  S.  W.  253.  See  also  Central  R., 
etc.,  Co.  V.  Smitha,  8'5  Ala,  47;  Atchi- 
son, etc.,  R.  Co.  V.  Mason,  4  Kan.  App. 
391;  Chicago,  etc.,  R.  Co.  v.  Van 
Dresar,  22  Wis.  511. 
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matters.''  Under  the  Act  of  Congress  June  29,  1906,  a  carrier 
may  not  contract  to  relieve  itseK  from  the  duty  to  feed  and  water 
animals  in  transit.'*  A  stipulation  in  a  contract  for  transporta- 
tion of  live  stock  that  the  shipper  will  load,  feed,  and  water,  and 
unload  and  reload  at  feeding  and  transfer  points,  and  will  care 
for  the  stock  while  in  cars,  and  will  relieve  the  carrier  from  any 
liahility  while  in  his  charge,  is  void  for  limiting  the  carrier's 
common-law  liability.'^  A  carrier  of  live  stock  cannot  contract  to 
avoid  liability  for  its  negligent  failure  to  provide  suitable  yards, 
feed,  and  water  at  such  times  and  places  as  the  law  requires." 
Where  a  shipper  of  live  stock  agrees  to  accompany,  water,  and 
feed  them,  he  cannot  recover  for  injuries  from  failure  to  supply 
them  with  food  and  water,  if  he  voluntarily  abandons  them  en 
route,  especially  where  there  was  a  stock  pen  where  the  carrier 
is  alleged  to  have  committed  the  breach  of  duty,  and  there  was 
no  demand  made  upon  the  carrier.''  A  carrier  was  liable  for  in- 
juries to  live  stock,  where  it  failed  or  refused  to  give  the  shipper 
an  opportunity  and  facilities  to  unload  them  for  food,  water  and 
rest,  though  he  had  agreed  to  load  and  unload  them,  and  assumed 
the  risk  and  expense  of  feeding  and  watering  them.*'  A  carrier 
cannot  exempt  itself  from  liability  for  its  negligent  failure  to 
unload  hogs  at  a  certain  place  by  contract  with  the  shipper  made 
before  or  after  the  hogs  were  delivered  for  transportation.**^     The 

35.  San  Antonio,  etc.,  R.  Co.  v.  38.  Ward  v.  Chicago,  etc.,  R.  Co., 
Dolan  (Tex.  Civ.  App.),  85  S.  W.  302.      87  Kan.  843,  126  Pac.  1083. 

36.  Southern  Ry.  Co.  v.  Proctor,  3  39.  Weaver  v.  Southern  Ry.  Co.,  6 
Ala.  App.  413,  57  So.  513.  A  carrier  Ga.  App.  34,  70  S.  E.  322;  11  Ga. 
of  live  stock  may  make  a  special  con-      App.  355,  75  S.  E.  447. 

tract  with  the  shipper,  whereby  the  40.  Kansas  City,  etc.,  R.  Co.  v.  West 

latter  assumes  the  duty  of  guarding  (Tex.  Civ.  App.),  149  S.  W.  306;  San 

the  stock  against  such  risks  as  might  Antonio,  etc.,  R.  Co.  v.  Chittim  (Tex. 

be  incurred  by  a  lack  of  proper  bed-  Civ.  App.),  135  S.  W.  747.     See  also 

ding  in  the  car.     Louisville  &  S.  R.  Gulf,  etc.,  R.  Co.  v.  Kimble  (Tex.  Civ. 

Co.  V.  Shepherd,  —  Ala.  App.  — ,  61  App.),  109  S.  W.  234. 

So.  14.  41.  St.  Louis  S.  W.  Ry.  Co.  v.  Mitch- 

37    Pecos,   etc.,    R.   Co.   v.   Brooks  ell,  101  Ark.  289,  142  S.  W.  163. 
(Tex.  Civ.  App.),  145  S.  W.  649. 
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use  by  a  shipper  of  a  contract  for  the  transportation  of  animals, 
providing  that  he  shall  accompany  them,  and  feed,  water,  and 
attend  them,  and  his  compliance  with  such  provision  does  not 
estop  him  from  denying  the  validity  of  a  provision  therein  limit- 
ing the  carrier's  common-law  liability.''^  The  Hepburn  Act, 
§  7,  does  not  prevent  a  carrier  of  cattle  from  one  State  to  another 
to  exempt  itself  by  contract  from  liability  until  the  cattle  are 
loaded  on  its  cars,  since  a  carrier  need  not  take  possession  of 
property  before  the  same  is  placed  on  its  cars  for  transportation ; 
but  the  carrier  is  liable  for  damages  incurred  by  the  shipper  be- 
cause of  the  failure  to  furnish  cars  within  a  reasonable  time  after 
demand  therefor.**  A  stipulation  in  a  contract  for  the  shipment 
of  live  stock  that  the  shipper  will  load,  unload,  and  reload  the 
stock  at  his  own  risk,  and  will  feed,  water,  and  tend  the  same 
at  his  own  risk,  while  the  same  are  in  any  stockyard,  is  binding 
on  the  shipper.**  A  contract  for  shipment  of  live  stock,  providing 
that  the  shipper  should  load  and  unload  the  stock  at  his  risk,  would 
not  exempt  the  carrier  from  liability  for  failure  to  prepare  proper 
chutes  for  unloading  the  stock,  especially  where  it  waived  the  pro- 
vision by  unloading  the  stock  itself  and  without  insisting  upon 
its  performance  by  the  shipper.*^     A  carrier  of  live  stock  may 

42.  Atchison,  etc.,  R.  Co.  v.  Rodgers,  57   Wash.   16,   106  Pac.  487,  holding 
16  N.  M.  130,  113  Pac.  805.  also  that  a  carrier  of  live  stock  may 

43.  St.  Louis,  etc.,  R.  Co.  v.  Jones,  not  exempt  itself   from   liability   for 
93  Ark.  537,  135  S.  W.  1025,  holding  any    negligent    act    transporting    the 

also   that   a    stipulation   in   a   cattle  same.      See    also    Reynolds   v.   Great 

shipping  contract  that,  in  considera-  Northern  R.   Co.,   40  Wash.    163,   82 

tion  of  a  reduced  rate,  voluntarily  ac-  Pac.  161,  111  Am.  St.  Rep.  883,  hold- 

cepted  by  the  shipper,  he  will  assume  ing  a  contract  exempting  the  carrier 

all  risk  and  expense  in  caring  for  the  from  liability  for  loss  by  reason  of  a 

stock,  and  will  load  and  unload  the  violation   of   its   duty  to  unload   the 

same  at  his  expense,  is  valid,  and  the  stock,  etc.,  void. 

carrier  does  not  become  liable  for  the  45.  Atlantic  Coast  Line  R.  Co.  v. 

stock   until   they   are    loaded   on   its  Dothen  Mule  Co.,  161  Ala.  341,  49  So. 

train.    See  also  St.  Louis  S.  W.  R.  Co.  882,  holding  also  that,  while  a  carrier 

V.  Butler,  82  Ark.  469,  103  S.  W.  378.  of  live  stock  may  by  special  contract 

44.  Bartelt  v.  Oregon  R.,  etc.,  Oo.  with  the  shipper  qualify  its  common- 
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exempt  itself  by  contract  from  liability  for  injuries  occurring  to 
the  stock,  apart  from  the  operation  of  the  train,  such  as  injury 
from  loading,  unloading,  overloading,  suffocation,  heating,   and 
the  like,  or  from  the  weakness,  escape,  or  viciousness  of  the  stock ; 
but  such  a  contract  will  not  relieve  it  from  liability  for  gross 
negligence.^'    A  carrier  may  stipulate,  in  a  contract  for  the  trans- 
portation of  live  stock,  that  the  shipper  or  his  representative  shall 
accompany  the  stock  and  assume  the  -duty  and  responsibility  of 
the  care  thereof,  and  to  the  extent  that  the  responsibility  is  thus 
assumed  the  carrier  cannot  be  made  liable;  but  the  assumption 
of  responsibility  on  the  part  of  the  shipper  cannot  be  extended 
beyond  the  terms  of  the  contract  expressed  or  reasonably  to  be 
implied.^'     A  carrier,  though  prohibited  from  limiting  its  lia- 
bility, is  not  deprived  of  the  right  to  make  a  special  contract  with 
the  owner  of  live  stock  tendered  for  transportation,  requiring  such 
owner  to  see  that  the  stock  is  properly  loaded.**     A  provision  in 
a  contract  that  a  shipper  of  cattle  is,  at  his  own  risk,  to  load, 
transfer,  and  unload  them,  with  the  assistance  of  the  carrier's 
agents,  exempts  the  carrier  from  liability  for  its  own  negligence, 
and  is  therefore  void,  although  in  pursuance  of  it  the  cattle  are 

law  liability,  both  as  to  risk  of  acci-  per  shall  assume  the  risk  and  expense 

dent  and  as  to  the  amount  of  dam-  of  feeding  and  watering  and  caring 

ages,  if  the  limitation  is  made  to  se-  for  the  stock  while  in  the  cars,  yards, 

cure  a  reasonable  and  just  proportion  etc.,  and   shall  load   and  unload  the 

between  liability  and  compensation,  it  same  at  his  own  expense  and  risk,  is 

cannot  contract   for   immunity   from  invalid.     Wiscarver  &   Stone  v.   Chi- 

liability  for  the  loss  of,  or  injury  to,  cago,  etc.,  R.  Co.,  141  Iowa,  121,  119 

property  resulting  from  its  own  or  its  N.  W.   533.     See  Powers  v.  Chicago, 

servant's  negligence.  etc.    R.    Co.,     130    Iowa,     615,     105 

46.  St.  Louis  &  S.  F.  R.  Co.  v.  Cope-  N.  W.  345 ;  Burgher  v.  Chicago,  etc., 
land,  23  Okl.  837,  102  Pac.  104.  R.  Co.,  105  Iowa,  335,  75  N.  W.  192; 

47.  Colsch  V.  Chicago,  etc.,  R.  Co.,  Grieve  v.   Illinois   Cent.  R.   Co.,   104 
—  Iowa,  — ,  117  N.  W.  281.     A  con-  Iowa,  659,  74  N.  W.  192. 

tract  for  the  shipment  of  horses,  stip-  48.  Cleveland,  etc.,  R.  Co.  v.  Patter- 

ulating  that  the  stock  is  not  to  be  son,  69  111.  App.  438;  Lewis  v.  Penn- 

transported  or  delivered  at  any  par-  sylvania  R.  Co.,  71  N.  J.  Law,  339,  59 

ticular   time,  nor   in   season  for  any  Atl.  1117,  aff'g  judg.  70  N.  J.  Law, 

particular  market,  and  that  the  ship-  132,  56  Atl.  128. 
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loaded  exclusively  by  the  shipper.'"  An  agreement  of  owners  of 
horses  to  load  them  onto  a  car  did  not  preclude  a  recovery  for 
their  escaping  from  improper  pens  provided.™  When  a  railroad 
company  failed  to  maintain  pens  for  unloading  stock,  so  as  to 
comply  with  the  act  of  Congress  prohibiting  the  confinement  of 
live  stock  during  transportation  for  more  than  twenty-eight  hours 
without  unloading,  and  a  conductor  of  a  stock  train  stated  to  the 
shipper  that,  unless  he  would  sign  a  written  release  extending  the 
time  to  thirty-six  hours,  he  would  unload  the  cattle  without  pens, 
and  the  shipper  signed  the  release  to  prevent  such  unloading, 
the  release  was  not  invalid  as  having  been  obtained  by  duress  of 
property.^*  The  rule  that,  where  live  stock  is  accompanied  by 
a  caretaker  as  required  by  the  contract  of  transportation,  the  car- 
rier is  not  liable  for  failure  to  feed  or  water  the  stock  during  the 
transportation,  unless  it  fails  to  furnish  to  the  caretaker  proper 
facilities  therefor,  does  not  relieve  it  from  liability  for  negligent 
delay  in  transporting  the  stock  which  the  caretaker  may  not 
prevent  in  the  exercise  of  diligence.'^  A  carrier  aware  that  no 
one  is  accompanying  live  stock  must  give  the  necessary  attention, 
regardless  of  the  agreement  of  the  shipper  in  the  transportation 
contract  that  he  or  his  agents  would  care  for  the  stock  and  tend 
to  the  feeding  and  watering.''  A  release  of  a  carrier  by  a  shipper 
of  live  stock  from  liability  for  delay  in  transportation  is  void,  in 
so  far  as  it  applies  to  delays  after  the  stock  is  loaded  and  ready 
for  shipment.^  A  provision  in  a  contract  for  the  shipment  of 
live  stock  to  the  effect  that,  in  the  event  of  any  unusual  delay 
owing  to  the  carrier's  negligence,  the  shipper  shall  accept  as  full 
compensation  the  amount  expended  in  the  purchase  of  food  and 

49.  Crawford  v.  Southern  Ey.  Co.,  52.   McMillan   v.   Chicago,    etc.,   R. 
56  S.  C.  136,  34  S.  E.  80.  Co.,  147  Iowa,  596,  134  N.  W.  1069. 

50.  Holland  v.  Chicago,  etc.,  R.  Co.,  53.  Patterson  v.  Missouri,  etc.,  R. 
163  Mo.  App.  351,  146  S.  W.  1181.  Co.,  34  Okl.  747,  lo4  Pac.  31. 

51.  Kansas  City,  etc.,  R.  Co.  v.  Gra-  54.  Texas  &  P.   Ry.  Co.  v.  Moore 
ham  &  Price  (Tex.  Civ.  App.),  145  S.  (Tex.  Civ.  App.),  119  S.  W.  697. 

W.   633. 
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water,  does  not  prevent  recovery  in  a  case  where  the  shipper 
during  the  period  of  delay  was  unable  to  obtain  food  and  water, 
and  in  consequence  of  the  delay  some  of  the  cattle  died,  but  only 
contemplates  a  case  where  the  shipper  can  feed  and  water  the 
cattle  during  the  delay,  and  thereby  save  them,  and  does  so.^°  A 
provision  in  a  contract  for  the  shipment  of  cattle,  exempting  the 
carrier  from  liability  for  injuries  resulting  from  delay,  except 
for  the  amount  expended  by  the  shipper,  in  the  purchase  of  food 
and  water,  is  invalid,  when  the  cause  of  the  delay  is  the  negligence 
of  the  carrier/^ 

§  28.  Injuries  caused  by  viciousness  of  animals  or  defects  in 
cars. 
A  shipper  can  by  special  contract,  in  consideration  of  special 
freight  rates,  assume,  and  relieve  the  carrier  from,  all  liability 
for  injuries,  loss  or  damage  which  live  stock  transported  may 
sustain  as  a  result  of  their  viciousness  or  inherent  propensities.^' 
But  such  a  stipulation  will  not  protect  the  carrier  from  liability 
for  a  loss  caused  by  its  own  negligence,^'  or  where  the  carrier's 
negligence  was  the  proximate  cause,  although  the  injuries  resulted 
from  the  viciousness  of  the  animals.^'  The  shipper  may  likewise 
relieve  the  carrier  from  liability  for  injuries  to  stock  caused  by 
defects  in  the  cars  which  have  been  examined  by  him,'°  unless  the 

55.  Galloway  v.  Erie  R.  Co.,  116  58.  Texas,  etc.,  R.  Co.  v.  Davis,  2 
App.  Div.  (N.  Y.)  777,  102  N.  Y.  Tex.  App.  Civ.  Cas.,  §  190.  In  New 
Supp.  25.                                                         York    it   will,    if   specially   provided, 

56.  Davis  v.  Wabash  R.  Co.,  122  Mo.  protect  from  the  negligence  of  the  ear- 
App.  637,  99  S.  W.  17.  rier's  servants.     Wilson  v.  New  York 

57.  Ragsdale,   Harper   &   Weathers      Cent.,  etc.,  R.  Co.,  97  N.  Y.  87. 

V.  Southern  Ry.  Co.,  119  Ga.  627,  46  59.  Loeser  v.  Chicago,  etc.,  R.  Co. 

S.   E.   832;    Illinois   Cent.   R.   Co.   v.  (Wis.),  69  N.  W.  372. 

Morrison,  19  111.  139 ;  Central  R.,  etc.,  60.  Lake  Erie,  etc.,  R.  Co.  v.  Hol- 

Co.  V.  Smitha,  85  Ala.  47;  Lake  Shore,  land,  162  Ind.  406,  69  N.  E.  138,  63 

etc.,  R.  Co.  V.  Bennett,  89  Ind.  457;  L.   R.   A.   948;    Ragsdale,   Harper   & 

Grand  Trunk  R.  Co.  v.  Vogel,  11  Can.  Weathers  v.  Southern  Ry.  Co.,  119  Ga. 

Sup.  Ct.  612,  27  Am.  &  Eng.  E.  Cas.  627. 
18. 


CAERIEKS  OF  LIVE  STOCK.  879 

carrier  knew  the  cars  to  he  unsafe,  and  tlie  shipper  failed  to  dis- 
cover the  unsoundness  by  reason  of  the  defect  being  hidden.  Proof 
of  these  facts  would  charge  the  carrier  with  damages  accruing 
therefrom,  notwithstanding  a  special  contract  released  it  from 
liability."  A  provision  that  the  shipper  accepts  the  cars  tendered, 
and  agrees  that  they  are  satisfactory,  does  not  relieve  the  carrier 
from  liability  for  defects  therein.*^  In  ISTew  York  a  contract 
releasing  the  carrier  from  liability  occasioned  by  the  insecurity 
of  its  cars,  or  by  the  negligence  of  its  servants,  is  valid,  and  will 
prevent  the  shipper  recovering  for  injuries  thus  occasioned.*'  A 
common  carrier  is  not  an  insurer  of  animals  from  injuries  arising 
from  their  vicious  nature  and  propensities  and  which  could  not 
have  been  prevented  by  the  exercise  of  foresight,  vigilance,  and 
care,  so  that  an  express  company  is  entitled  to  limit  its  liability 
in  that  respect.**  A  carrier  cannot  relieve  itself  of  its  failure  to 
provide  a  suitable  car  by  a  stipulation  in  the  bill  of  lading  devolv- 
ing upon  the  shipper  the  duty  of  selecting  a  suitable  car.*^  A 
provision  that  the  shipper  of  live  stock  shall  inspect  the  cars  and 
stockyards  and  satisfy  himself  that  they  are  sufficient,  and  report 
any  visible  defects,  and  that  the  fact  of  his  loading  his  stock  in 
the  cars,  or  occupying  the  yards,  shall  be  an  acknowledgment  of 
their  suitability,  to  be  valid  can  only  be  construed  as  requiring 
the  shipper  to  use  reasonable  diligence  to  discover  visible  defects.** 
A  carrier  is  bound  to  furnish  cars  suitably  equipped  to  safely 

61.  Lake  Erie,  cte.,  R.  Co.  t.  Hoi-  64.  Adams  Express  Co.  v.  Scott, 
land,  supra,  and  the  shipper's  failure       113  Va.  1,  73  S.  E.  450. 

to  send  an  attendant  with  the  stock  65.  Berry  v.  Chicago,  etc.,  K.  Co., 

shipped  would  not  relieve  the  carrier  24  S.  D.  611,  124  N.  W.  859. 

from  liability.  66.  Buck  v.  Oregon  R.,  etc.,  Co.,  53 

62.  San  Antonio,  etc.,  E.  Co.  v.  Wash.  113,  101  Pac.  491,  and,  where  a 
Dolan  (Tex.  Civ.  App.),  85  S.  W.  302.  shipper  with  his  stock  was  taken  to 
See  also  Potts  v.  Railway  Co.,  17  Mo.  yards  at  night,  and  but  one  pen  was 
App.  394;  Welsh  v.  Railroad  Co.,  10  unoccupied,  and  he  walked  about  this 
Ohio  St.  65 :  75  Am.  Dec.  490.  one  and  observed  the  sufficiency  of  the 

63.  Wilson  v.  New  York  Cent.,  etc.,  fence,  and  that  the  gate  was  fastened, 
E.  Co.,  97  N.  Y.  87.  such   contract   did   not   require    such 
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transport  horses  to  their  destination,  and  it  is  liable  for  injuries 
to  them  from  a  failure  to  do  so."  Where  one  of  plaintiff's  mulea 
was  injured  by  a  protruding  bolt  in  a  car  in  which  they  were 
confined  for  shipment,  which  was  defective  in  that  respect,  the 
carrier  was  not  relieved  from  liability  by  the  shipper's  failure 
to  accompany  and  care  for  the  mules  during  the  entire  journey, 
as  provided  by  the  contract  of  shipment.** 


§  29.  Stipulations  as  to  claims  for  damages. 

A  provision  in  a  contract  for  the  shipment  of  live  stock  that  any 
claim  for  injury  or  damages  shall  be  made  by  the  owner  or  con- 
signee before  the  stock  is  removed  from  the  station  at  the  place  of 
destination,  has  been  held  in  some  jurisdictions  to  be  reasonable 
and  valid, *'  while  in  other  jurisdictions  it  has  been  held  to  be 
unreasonable  and  invalid.™     Where  the  carrier  has  no  agent  at 


careful  Inspection  as  would  reveal 
that  the  hook  fastening  the  gate  was 
bent  so  that  it  might  not  hold  against 
pressure.  But  see  Adams  v.  Colorado 
&  S.  Ry.  Co.,  49  Colo.  475,  113  Pac. 
1010,  holding  such  a  provision,  and 
that  the  carrier  should  not  be  liable 
for  damages  caused  by  delay,  etc.,  was 
unreasonable,  as  an  attempt  by  the 
carrier  to  limit  its  liability  for  its 
own  negligence. 

67.  Chicago,  etc.,  R.  Co.  v.  Morris, 
16  Wyo.  308,  90  Pac.  6.64. 

G8.  St.  Louis,  etc.,  R.  Co.  v.  Brosius 
&  Le  Compte  (Tex.  Civ.  App.),  105 
S.  W.  1131. 

69.  Arlc. — Kansas,  etc.,  R.  Co.  v. 
Ayers,  63  Ark.  331,  38  S.  W.  516.  See 
also  St.  Louis,  etc.,  R.  Co.  v.  Jacobs, 
70  Ark.  401 ;  St.  Louis,  etc.,  E.  Co.  v. 
Franklin  (Tex.  Civ.  App.),  139  S.  W. 
181. 

fra.— Southern  Ry.  Co.  v.  Adams, 
115  Ga.  705,  43  S.  E.  35. 


Kan. — ^Missouri,  etc.,  E.  Co.  v.  Kirk- 
ham,  63  Kan.  355,  65  Pac.  261;  At- 
chison, etc.,  E.  Co.  V.  Dill,  48  Kan. 
210;  Witchita,  etc.,  E.  Co.  v.  Koch,  47 
Kan.  753;  Sprague  v.  Missouri  Pac. 
E.  Co.,  34  Kan.  347;  Goggin  v.  Kan- 
sas Pac.  E.  Co.,  12  Kan.  416. 

Mo. — Eice  v.  Kansas  Pac.  R.  Co., 
63  Mo.  314;  St.  Louis,  etc.,  E.  Co.  v. 
Cleary,  77  Mo.  634. 

N.  C. — ^Kime  v.  Southern  Ey.  Co., 
153  N.  C.  398,  69  S.  E.  364;  Selby  v. 
Wilmington,  etc.,  R.  Co.,  113  N.  C. 
588. 

N.  D. — Hatch  v.  Minneapolis,  etc., 
R.  Co.,  15  N.  D.  491,  107  N.  W.  1087. 

Tex. — Galveston,  etc.,  R.  Co.  v.  Har- 
man,  3  Tex.  App.  Civ.  Cas.,  §  135; 
Texas  Cent.  E.  Co.  v.  Morris,  1  Tex. 
App.  Civ.  Cas.,  §  373. 

70.  III. — Coles  V.  Louisville,  etc.,  R. 
Co.,  41  111.  App.  608.  Compare  Black 
V.  Wabash,  etc.,  R.  Co.,  Ill  111.  351. 

Ey. — Ohio,  etc.,  R.  Co.  v.  Tabor,  93 
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the  place  of  destination,  or  he  cannot  be  found,"  or  the  circum- 
stances of  the  case  were  such  that  it  was  not  possible  to  discover 
the  damage  or  its  extent  for  some  time,'^  such  a  stipulation  is  un- 
reasonable, and  failure  to  give  the  required  notice  or  present  the 
claim  will  not  defeat  the  shipper's  right  of  action.  In  Texas  the 
carrier  must  allege  and  prove  the  reasonableness  of  such  stipu- 
lation.'^ In  other  jurisdictions  the  shipper  having  assented  to 
the  stipulation  must  prove  that  the  stipulation  is  unreasonable." 
A  reasonable  and  substantial  compliance  with  the  stipulation  is  all 
that  is  required.'^  A  stipulation  limiting  the  time  in  which  claims 
for  damages  may  be  presented  is  binding  on  the  shipper,  when 
voluntarily  and  understandingly  entered  into  by  him,  as  the  mani- 
fest object  of  such  a  provision  is  to  force  those  claiming  to  be 
damaged  by  the  carrier's  negligence  to  promptly  present  their 
claims  for  adjustment,  while  the  facts  and  circumstances  on 
which  they  are  based  are  fresh  in  the  memories  of  the  parties  and 
witnesses,  and  to  prevent  the  company  from  being  harrassed  or 
imposed  upon  by  dishonest  claimants.'"  A  provision  that  the 
carrier  shall  not  be  liable  for  damages  on  account  of  injury  or 


Ky.  503,  32  S.  W.  168,  36  S.  W.  18. 
Compare  Owen  v.  Louisville,  etc.,  R. 
Co.,  87  Ky.  626. 

Minn — Engesether  v.  Great  North- 
ern R.  Co.,  65  Minn.  168,  68  N.  W.  4. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Wynn,  88  Tenn.  320;  Smitha  v.  Louis- 
ville, etc.,  R.  Co.,  86  Tenn.  198. 

Tex. — Pecos,  etc.,  R.  Co.  v.  Evans- 
Snyder-Buel  Co.,  100  Tex.  190,  93  S. 
W.  1024,  97  S.  W.  466;  Railroad  Co. 
V.  Stanley,  89  Tex.  42,  33  S.  W.  109; 
Gulf,  etc.,  R.  Co.  V.  Yatea  (Tex.  Civ. 
App.),  32  S.  W.  355. 

71.  Carpenter  v.  Eastern  R.  Co.,  67 
Minn.  188,  69  N.  W.  720;  Engesther 
V.  Great  Northern  R.  Co.,  65  Minn. 
168. 

72.  Ormsby  v.  Union  Pac.  R.  Co., 

55 


2  McCrary  (U.  S.),  48;  Louisville, 
etc.,  R.  Co.  V.  Steele,  6  Ind.  App.  183 ; 
Oxley  V.  St.  Louis,  etc.,  R.  Co.,  65  Mo. 
629;  Gulf,  etc.,  R.  Co.  v.  Stanley 
(Tex.),  33  S.  W.  110. 

73.  Ft.  Worth,  etc.,  R.  Co.  v.  Great- 
house,  82  Tex.  104,  49  Am.  &  Eng.  R. 
Cas.  165. 

74.  Louisville,  etc.,  R.  Co.  v.  Sowell, 
90  Tenn.  17.     See  Carriers  of  Goods. 

75.  Nelson  v.  Great  Northern  R.  Co., 
28  Mot.  397,  72  Pac.  642;  Western 
R.  Co.  V.  Harwell,  97  Ala.  341;  At- 
chison, etc.,  R.  Co.  V.  Temple,  47  Kan. 
7 ;  Rice  v.  Kansas  Pac.  R.  Co.,  63  Mo. 
314;  Gulf,  etc.,  R.  Co.  v.  York,  3  Tex. 
App.  Civ.  Cas.,  §  812. 

76.  Baltimore,  etc.,  R.  Co.  v.  Ross, 
105  111.  App.  54. 
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damage  to  the  property  shipped,  unless  a  claim  therefor,  verified 
by  affidavit,  shall  be  presented  to  it  or  its  agent  within  thirty 
days  after  the  property  is  delivered,  is  reasonable  and  valid;  and 
the  presentation  of  such  claim  thereunder  is  a  condition  precedent 
to  the  right  of  the  shipper  to  maintain  an  action,  and  must  be 
alleged  in  his  complaint."     But  it  has  been  held  that  a  special 
contract  with  a  carrier  for  transportation  of  live  stock,  reciting 
that  no  claim  for  damages  shall  be  allowed  unless  a  claim  is  made 
and  delivered  to  its  agent  within  five  days  after  removal  of  the 
stock  from  the  car,  is  void  as  against  public  policy ;  such  provision 
being  a  limitation  on  the  carrier's  liability.'*     So,  of  a  provision 
fixing  a  limit  of  ten  days.™     And  a  limit  for  one  day  has  been 
held  invalid  under  the  Texas  Statute.*"     The  stipulation,  in  a 
contract  of  shipment  of  live  stock,  that  any  action  against  the 
carrier  for  recovery  of  any  claim  by  virtue  of  the  contract  must 
be  brought  within  six  months  after  the  cause  of  action  accrues, 
is  not  unreasonable  or  against  public  policy,  and  does  not  abridge, 
modify,  limit,  or  abrogate  any  common-law  duties  or  liabilities 
of  the  carrier,  but  simply  affects  the  remedy  for  enforcement  of 
any  right.*^     A  provision  in  a  carrier's  cattle  contract  that  any 
suit  for  loss  or  damages  to  the  cattle  shall  be  brought  within 

77.  Metropolitan  Trust  Co.  v.  To-  v.  Butler,  82  Ark.  469,  102  S.  W.  378 ; 
ledo,  etc.,  R.  Co.,  107  Fed.  628 ;  Harms  St.  Louis  &  S.  F.  R.  Co.  v.  Beets,  75 
V.  Hunt.     Id.  Kan.  295,  89  Pac.  683,   10  L.  R.  A. 

78.  Baltimore,  etc.,  R.  Co.  v.  Hub-  (N.  S.)  571,  and  such  provision  re- 
bard,  25  Ohio  Cir.  Ct.  R.  477.  lates  only  to  such  injuries  as  occur 

79.  Illinois  Cent.  R.  Co.  v.  Radford,  while  the  stock  is  in  transit,  and  does 
23  Ky.  L.  Rep.  886,  64  S.  W.  511.  not   apply   to   damages   sustained  by 

80.  Chicago,  etc.,  R.  Co.  v.  Mitchell  the  escape  of  the  stock  from  the  stock- 
(Tex.  Civ.  App.),  «5  S.  W.  286.    But      yards  while  awaiting  shipment.     See 

such   a   limit  is  valid   in  Oklahoma.  also  Howze  v.  New  Orleans,  etc.,  R. 

St.  Louis  &  S.  F.  R.  Co.  v.  Ladd,  33  Co.,  91  Miss.  695,  45  So.  837,  where  it 

Okl.  160,  124  Pac.  461.  was  held  tbat  delay  in  handling  iplain- 

81.  Hafer  v.  St.  Louis  S.  W.  R.  Co.,  tiff's  claim  operated  as  a  waiver  of 
101  Ark.  310,  142  S.  W.  176;  St.  Louis  such  stipulation;  Atchison,  etc.,  R. 
A-  S.  F.  R.  Co.  V.  Pearee,  82  Ark.  339,  Co.  v.  Baldwin,  53  Colo.  418,  128  Pae. 
101  S.  W.  763;  St.  Louis  S.  W.  R.  Co.  449. 
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ninety  days  after  the  same  occurred,  and  not  afterwards,  is  reason- 
able and  valid.*^  A  stipulation  in  a  contract  for  the  shipment 
of  live  stock,  requiring  that,  as  a  condition  precedent  to  any  right 
to  recover  for  loss  or  injury  to  the  live  stock,  written  notice  of 
the  claim  therefor  shall  be  given  before  said  live  stock  is  removed 
or  intermingled  with  other  live  stock,  is  reasonable  and  valid.*' 
The  object  of  a  stipulation  in  a  bill  of  lading  requiring  written 


82.  Adams  v.  Colorado  &  S.  Ry.  Co., 
49  Colo.  475,  113  Pao.  1010;  Mis- 
souri, etc.,  R.  Co.  V.  Hancock,  2fi  OVl. 
254,  109  Pac.  230;  Missouri,  etc.,  R. 
Co.  V.  Hanoock  &  Goodbar,  Zo  oKi. 
365,  109  Pac.  333. 

83.  Ariz. — Atchison,  etc.,  R.  Co.  v. 
Coffin,  13  Ariz.  144,  108  Pac.  48». 

Colo. — Atchison,  etc.,  R.  Co.  v.  Bald- 
win, 53   Colo.  416,   128  Pac.  44n. 

Ga. — Roberts  v.  Georgia  S.  &  F.  Ry, 
Co.,  10  Ga.  App.  100,  72  S.  E.  \)iZ; 
Arnold  v.  Louisville  &  N.  R.  Co..  4 
Ga.  App.  519,  61  S.  E.  1050,  it  may  be 
waived  or  rendered  unreasonable  by 
conduct  of  carrier;  Southern  Ry.  Co. 
V.  Tollerson,  139  Ga.  647,  59  S.  E. 
799;  Louisville  &  N.  R.  Co.  v.  War- 
field  &  Lee,  6  Ga.  App.  550,  65  S.  E. 
308,  it  is  not  applicable  where  an 
animal  dies  in  transitu  and  is  never 
delivered. 

Kan. — Hayes  v.  Missouri,  etc.,  R. 
Co.,  84  Kan.  1,  113  Pac.  431;  Mis- 
souri, etc.,  R.  Co.  V.  Frogley,  75  Kan. 
440,  89  Pac.  903,  it  does  not  apply  to 
animals  that  are  dead  when  they  ar- 
rive at  destination,  killed  by  carrier's 
negligence;  Atchison,  etc.,  R.  Co.  v. 
Poole,  73  Kan.  466,  87  Pac.  465,  it 
does  not  apply  to  damages  such  as 
loss  of  market  or  depreciation  in  the 
market  price  of  live  stock  occasioned 
by  the  carrier's  negligent  delay;  Cor- 
nelius  V.   Atchison,   etc.,   R.   Co.,    74 


Kan.  599,  87  Pac.  751,  it  does  not  cover 
damages  which  arise  after  the  trans- 
portation has  ended ;  Missouri,  etc.,  R. 
Co.  V.  Fry,  74  Kan.  546,  87  Pac.  754. 

Okl. — 'Missouri,  etc.,  R.  Co.  v.  Davis, 
24  Okl.  677,  104  Pac.  34 ;  Patterson  v. 
Missouri,  etc.,  R.  Co.,  24  Okl.  747, 104 
Pac.  31,  it  does  not  apply  to  animals 
that  died  in  transit  and  were  not  de- 
livered; St.  Louis  &  S.  F.  R.  Co.  v. 
Phillips,  17  Okl.  264,  87  Pac.  470; 
Chicago,  etc  R.  Co.  v.  Conway,  34 
Okl.  356,  125  Pac.  1110;  Atchison, 
etc.,  R.  Co.  V.  Robinson,  —  Okl.  — , 
129  Pac.  30,  as  to  what  is  a  sub- 
stantial compliance  with  the  con- 
tract. 

Mo. — Shelton  v.  St.  Louis  &  S.  F. 
R.  Co.,  131  Mo.  App.  560,  110  S.  W. 
627;  Hancock  v.  Chicago,  etc.,  R.  Co., 
131  Mo.  App.  491,  111  S.  W.  519. 

2f.  C. — Austin-Stephenson  Co.  v. 
Southern  Ry.  Co.,  151  N.  C.  137,  65 
S.  E.  757;  Kime  v.  Southern  Ry.  Co., 
153  N.  C.  398,  69  S.  E.     264. 

Tenn. — Mobile  &  0.  R.  Co.  v. 
Brownsville  Livery,  etc.,  Co.,  123 
Tenn.  298,  130  S.  W.  788. 

Wash. — Pierson  v.  Northern  Pac. 
Ry.  Co.,  61  Wash.  450,  112  Pac.  509, 
but  is  unreasonable  and  inapplicable 
where  the  nature  and  extent  of  the 
injury  could  not  be  ascertained  with 
any  degree  of  certainty  within  the 
limited  time. 
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notice  by  the  shipper  of  injury  to  stock  is  not  to  relieve  the  carrier 
of  liability,  but  to  enable  it  by  proper  investigation,  while  the 
occurrence  is  recent,  to  protect  itself  against  unjust  claims;  and 
a  railroad  company  cannot  claim  to  have  been  injured  by  lack 
of  notice  of  injury  to  cattle  where  it  had  ample  opportunity  to 
make  fuU  investigation  of  their  condition,  and  did  so  before  they 
were  commingled  with  the  other  stock."  A  contract  for  the  car- 
riage of  live  stock,  requiring  the  shipper,  as  a  condition  precedent 
to  a  claim  for  loss  or  damage,  to  notify  the  carrier  thereof  within 
a  specified  time,  is  supported  by  a  sufficient  consideration  and  is 
reasonable;  but  it  refers  solely  to  loss  or  damage  to  the  animals 
themselves,  and  not  to  damages  for  extra  feed  and  loss  of  market 
or  loss  resulting  from  decline  in  the  market  price  of  cattle  suffered 
because  of  delay  in  transportation.*'  A  special  contract  by  the 
shipper  in  consideration  of  a  reduced  rate,  requiring  him  to  give 
notice  to  some  general  officer  of  the  carrier  or  the  nearest  station 
agent,  or  agent  at  destination,  of  delay,  or  loss  or  injury,  en  route, 
before  removal  of  the  stock  from  the  point  of  shipment,  or  one 
day  after  the  delivery  of  the  stock,  at  destination,  and  making 
failure  to  comply  therewith  a  bar  to  any  claim  for  delay,  is  valid  ;^ 

84.  Kime  v.  Southern  Ry.  Co.,  153  85.  AuU  v.  Missouri  Pac.  Ry.  Co., 

N.   C.   398,  69   S.  E.   264;   Adams  v.  136  Mo.  App.  291,  116  S.  W.  1123; 

Colorado   &   S.  Ry.  Co.,  49   Colo.  475,  Libby  v.  St.  Louis,  etc.,  R.  Co.,  137 

113   Pac.   1010;   Holland  v.   Chicago,  App    376,   117   S.  W.   659,  the  mere 

etc.,  R.  Co.,  139  Mo.  App.  702,  123  S.  fact  that  the  action  against  the  car- 

W.  987.     Shrinkage  in  the  weight  of  rier  of  live  stock  sounds  in  tort  does 

cattle  due  to  confinement  in  cars  for  not  avoid  the  effect  of  the  special  con- 

an   unnecessary   length    of   time    for  tract  of  carriage,   if   pleaded.     Mis- 

which  the  shipper  seeks  damages  be-  souri,    etc.,    R.    Co.     v.     Hancock     & 

cause  of  the  negligent  delay  is  within  Goodbar,  26  Okl.  265,   109  Pax;.  233. 

the  stipultion  of  a  shipping  contract  86.  Moore  v.  St.  Louis  &  S.  F.  R. 

making  a  notice  of  loss  to  the  railway  Co.,  143  Mo.  App.  675,  127  S.  W.  921 ; 

company  before  the  intermingling  of  Harrington  v.   Chicago,   etc.,   R.   Co., 

the  cattle  with  other  stock  a  condi-  143  Mo.  App.  418,  128  S.  W.  807,  but 

tion  precedent  to  recovery  for  loss  or  it  was  not  necessary  to  give  notice  of 

injury  to  cattle.     Atchison,  T.  A  S.  loss,    where    there    was    none    before 

F.  Ry.  Co.  V.  Wright,  78  Kan.  94,  95  leaving  the  point  of  shipment,  and  the 

Pac.  1132.  stock  never  reached  the  place  of  desti- 


CARRIERS  OF  LIVE  STOCK. 


885 


but  is  not  binding  on  the  shipper  where  there  was  no  considera- 
tion for  the  agreement,  though  the  contract  recited  the  rate 
charged  was  less  than  that  charged  for  shipments  at  the  carrier's 
risk."  Notice  of  injury  to  cattle  in  transit  given  to  an  employe 
of  defendant's  stockyards,  who  had  charge  of  the  unloading  and 
delivery  of  cattle  for  railroads,  is  notice  to  the  carrier.**  A 
stipulation  between  a  shipper  and  a  carrier  of  live  stock  for  notice 
of  the  claim  for  damages  within  a  specified  time  is  not  to  be  con- 
strued strictly  as  against  the  shipper,  but  liberally  in  his  favor.** 
In  a  contract  to  transport  live  stock,  a  provision  requiring  notice 
of  a  claim  for  damages  to  be  made  within  a  stipulated  time  is 
valid.'"  A  stipulation,  in  a  cattle  transportation  contract,  re- 
quiring written  notice  of  any  claim  for  damages  to  be  given  to 
the  carrier  within  ninety-one  days,  is  reasonable  and  valid.'^     A 


nation,  and  the  carrier  took  posses- 
sion of  the  stock  and  sold  a  part  of 
it,  and  also  negotiated  for  a  settle- 
ment. Where  a  verbal  notice  of  a 
shipper's  claim  for  injury  to  live  stock 
was  given  to  the  carrier's  claim  agent 
at  destination  on  the  day  of  arrival, 
and  the  agent  refused  to  investigate 
the  claim  and  instructed  the  person 
giving  the  notice  to  sell  the  stock  and 
put  in  a  claim  for  damages,  delivery 
of  written  notice  of  claim  on  the  first 
day  after  arrival  as  required  by  the 
bill  of  lading  was  waived,  and  the 
carrier  could  not  escape  liability  on 
the  ground  that  the  written  notice 
was  not  given  until  the  second  day. 
Clubb  V.  St.  Louis  &  S.  F.  R.  Co.,  136 
Mo.  App.  1,  117  S.  W.  110. 

87.  George  v.  Chicago,  etc.,  E.  Co., 
214  Mo.  551,  113  S.  W.  1099.  Where 
notice  of  loss  was  not  given  within 
one  day  after  arrival  at  destination, 
because  the  extent  of  the  loss  was  not 
manifest  until  several  days  thereafter. 


the  stipulation  requiring  notice  was 
no  defense  to  an  action  on  the  con- 
tract. McKinstry  v.  Chicago,  etc.,  R. 
Co.,  153  Mo.  App.  54«,  134  S.  W. 
1061;  Burns  v.  Chicago,  etc.,  R.  Co., 
151  Mo.  App.  573,  132  S.  W.  1. 

88.  Southerland  v.  Atlantic  Coast 
Line  E.  Co.,  158  N.  C.  327,  74  S.  E. 
102. 

89.  Chicago,  etc.,  R.  Co.  v.  Spears, 
81  Okl.  469,  122  Pac.  238,  and  where 
a  shipper  of  live  stock  could  not,  by 
ordinary  diligence,  have  discovered 
the  injury  thereto,  and  its  extent,  be- 
fore the  animals  were  removed,  notice 
within  reasonable  time  was  a  sub- 
stantial compliance  with  stipulation 
requiring  notice  before  the  stock 
should  be  removed  with  others. 

90.  Eckert  v.  Pennsylvania  R.  Co., 
311  Pa.  267,  60  Atl.  781,  107  Am.  St. 
Rep.  571;  George  v.  Chicago,  etc.,  R. 
Co.,  314  Mo.  551,  113  S.  W.  1099,  if 
given  for  a  lawful  consideration. 

91.  International  &  G.  N.  R.  Co.  v. 
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provision  that  the  carrier  shall  not  be  liable  for  damages  on  ac- 
count of  injury  or  damage  to  the  property  shipped,  unless  a  claim 
therefor,  verified  by  affidavit,  shall  be  presented  to  it  or  its  agent 
.within  thirty  days  after  the  property  is  delivered,  is  reasonable 
and  valid;  and  the  presentation  of  such  claim  thereunder  is  a 
condition  precedent  to  the  right  of  the  shipper  to  maintain  an 
action,  and  must  be  alleged  in  his  complaint.'^  A  provision  in  a 
contract  for  the  transportation  of  live  stock  that  no  claim  for  a 
loss  shall  be  allowed  unless  a  written  claim  therefor  is  made 
within  ten  days  from  the  time  the  stock  is  removed  from  the  cars, 
is  valid,  so  that  the  shipper  can  not  recover  for  loss  where  no 
notice  is  given.''  A  contract  by  a  shipper,  in  consideration  of  a 
reduced  rate  exempting  a  carrier  from  liability,  tinless  a  written, 
verified  notice  of  the  loss  or  injury  be  mailed  to  the  general  freight 
agent  of  the  company  within  ten  days  from  the  time  of  unloading, 
is  reasonable  and  valid.'*     The  condition,  in  a  contract  for  the 


Heittner  (Tex.  Civ.  App.),  94  S.  W. 
189;  Midland  Valley  R.  Co.  v.  Ezell, 
29  Okl.  40,  116  Pac.  163.  See  Peoos 
&  N.  T.  Ry.  Co.  V.  Crews  (Tex.  Civ. 
App.),  139  S.  W.  1049,  as  to  when 
provision  does  not  apply;  Southern 
Kansas  R.  Co.  v.  Curtis  Bros.  (Tex. 
Civ.  App.),  99  S.  W.  566. 

92.  Metropolitan  Trust  Co.  of  N. 
Y.  V.  Toledo,  etc.,  R.  Co.,  107  Fed. 
628;  Harms  v.  Hunt,  Id. 

93.  Bellows  v.  Wabash  R.  Co.,  118 
Mo.  App.  500,  94  S.  W.  577 ;  Williams 
V.  Yazoo  &  M.  V.  R.  Co.,  93  Miss.  77, 
46  So.  399 ;  Frank  L.  Smith  Meat  Co. 
V.  Oregon  E.  &  Nav.  Co.,  59  Or.  206, 
117  Pac.  303.  Such  a  provision  is 
held  to  be  a  violation  of  the  State 
Constitution  in  Kentucky  and  Ne- 
braska. Brovm  v.  Illinois  Cent.  R. 
Co.,  100  Ky.  535,  18  Ky.  Law  Rep. 
974,  38  S.  W.  863;  Illinois  Cent.  R. 
Co.  V.  Radford,  33  Ky.  Law  Rep.  886, 


64  S.  W.  511;  Cook  v.  Chicago,  etc., 
R.  Co.,  78  Neb.  64,  110  N.  W.  718; 
Union  Pac.  R.  Co.  v.  Thompson,  75 
Neb.  464,  106  N.  W.  598. 

In  Illinois  it  is  held  that  such  a 
provision  could  not  be  said,  as  a  mat- 
ter of  law,  to  be  reasonable,  where  the 
nature  of  the  injury  was  such  that 
the  actual  damage  could  not  by  any 
reasonable  degree  of  diligence  have 
been  discovered  and  sworn  to  within 
ten  days  after  the  stock  were  un- 
loaded. Wabash  R.  Co.  v.  Thomas, 
323  111.  337,  78  N.  E.  777,  7  L.  R.  A. 
(N.  S.)  1041.  See  also  Burgher  v. 
Wabash  R.  Co.,  139  Mo.  App.  62,  120 
S.  W.  673. 

94.  Letts  V.  Wabash  R.  Co.,  131  Mo. 
App.  270,  111  S.  W.  138,  holding  also 
that  the  shipper  is  required  to  give 
the  notice,  though  the  injury  com- 
plained of  was  suffered  by  a  horse 
after  it  left  the  car,  since  the  injury 
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carriage  of  live  stock,  that  a  verified  claim  for  damages  shall  be 
filed  with  the  carrier's  agent  within  five  days  from  the  date  of 
the  removal  of  the  stock  from  the  cars,  is  a  valid  condition  prece- 
dent to  the  shipper's  right  to  sue  for  damages.'^  A  contract  of 
carriage  providing  that,  as  a  condition  precedent  to  a  recovery  of 
any  damages  for  delay,  loss  or  injury  to  live  stock  covered  by  the 
contract,  the  shipper  must  give  notice  in  writing  of  his  claim 
therefor  to  the  carrier  within  one  day  after  the  delivery  of  the 
stock  at  destination  is  reasonable  and  binding,  and  if  the  shipper 
fails  to  do  so,  and  fails  to  show  any  cause  therefore  or  any  waiver 
of  the  condition,  he  cannot  recover.'^    Where  no  place  of  delivery 


was  one  "under  the  contract;  that  a 
notice  directed  to  the  general  claim 
agent  was  insufficient;  and  that, 
though  it  is  a  rule  that,  where  a  ship- 
per's contract  provides  for  notice  of 
injury  to  stock  in  a  stated  time,  no 
notice  need  be  given  where  the  ship- 
per could  not  know  the  extent  of  his 
damage  within  that  time,  still  the 
rule  requires  the  giving  of  notice  in 
a  reasonable  time.  See  also  Vencill 
V.  Quincy,  etc.,  R.  Co.,  132  Mo.  App. 
723,  112  S.  W.  1030;  Carstens  Pack- 
ing Co.  V.  Southern  Pac.  Co.,  58  Wash. 
339,  108  Pac.  613,  as  to  what  notice 
substantially  complies  with  the  pro- 
visions of  the  contract.  See  also  Meri- 
wether V.  Quincy,  etc.,  R.  Co.,  128 
Mo.  App.  647,  107  S.  W.  434;  Houtz, 
V.  Union  Pac.  R.  Co.,  33  Utah,  175, 
93  Pac.  439,  as  to  application  of 
provision. 

95.  Cleveland,  etc.,  R.  Co.  v.  Rudy, 
173  Ind.  181,  89  N.  E.  951,  rev'g  Ind. 
_4pp.  — ^  87  N.  E.  555.  Contra:  Balti- 
more, etc.,  R.  Co.  V.  Hubbard,  25  Ohio 
Cir.  Ct.  Rep.  477,  holding  such  a  pro- 
vision void  as  against  public  policy, 
being  a  limitation  on  the  carrier's  lia- 


bility. See  Hancock  v.  Chicago,  &  A. 
R.  Co.,  131  Mo.  App.  401,  111  S.  W. 
519,  as  to  what  is  sufficient  compli- 
ance with  such  a  contract  as  to  the 
giving  of  notice.  See  also  Kime  v. 
Southern  Ry.  Co.,  156  N.  C.  451,  72 
S.  E.  485,  holding  such  a  provision 
valid;  Chesapeake  &  0.  R.  Co.  v. 
Ruckman,  —  Va.  — ,  76  S.  E.  278, 
holding  notice  within  30  days  suffi- 
cient to  preserve  shipper's  rights  not- 
withstanding a  provision  requiring 
notice  within  five  days. 

96.  St.  Louis  &  S.  F.  R.  Co.  v. 
Pearce,  82  Ark.  353,  101  S.  W.  760; 
St.  Louis  &  S.  F.  R.  Co.  v.  Puckett,  82 
Ark.  603,  101  S.  W.  562;  Schonhoff  v. 
St.  Louis  &  S.  F.  R.  Co.,  135  Mo.  App. 
705,  117  S.  W.  113;  St.  Louis  S.  W. 
R.  Co.,  V.  Grayson  &  Seitz,  89  Ark. 
154,  115  S.  W.  933.;  Kansas  &  A.  V. 
R.  Co.  V.  Ayers,  63  Ark.  331,  38  S.  W. 
515;  St.  Louis  &  S.  F.  R.  Co.  v.  Ladd, 
33  Okl.  160,  124  Pac.  461.  Contra: 
Chicago,  etc.,  R.  Co.  v.  Mitchell  (Tex. 
Civ.  App.),  85  S.  W.  286,  such  a  pro- 
vision held  invalid  because  in  conflict 
with  the  statute  of  Texas.  See  George 
V.  Chicago,  etc.,  R.  Co.,  214  Mo.  551, 
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■was  named  in  the  contract,  a  shipper  of  stock  has  the  right  in 
course  of  unloading  the  same  to  take  it  to  some  place  for  its  care, 
which  is  within  a  reasonable  distance  of  the  car,  before  it  can  be 
said  that  there  is  a  complete  removal,  within  the  provision  of 
the  contract,  reciting  that  as  a  condition  precedent  to  recovery 
for  damages  for  delay,  loss,  or  injury,  the  shipper  should  give 
notice  in  writing  of  the  claim  therefor  to  the  agent  at  destination, 
before  such  stock  is  removed  from  thg  point  of  shipment  or  from 
the  place  of  destination."  Filing  claim  for  injuries  to  freight 
with  the  cashier  of  the  office  of  defendant  at  the  destination  of  the 
shipment,  who  was  in  charge  of  the  business  in  the  absence  of 
the  agent  having  general  charge,  was  a  sufficient  compliance  with 
the  statute  requiring  the  claim  to  be  filed  with  the  agent  of  the 
carrier  at  the  point  of  destination.^'  A  stipulation  in  a  shipping 
contract  that,  in  consideration  of  a  lower  rate  granted  him,  the 
shipper  will  in  case  of  loss  give  notice  in  writing  of  his  claim 
before  the  property  is  removed  from  the  place  of  destination,  is 
reasonable  and  will  be  enforced.''     Under  an  express  provision 

113  S.  W.  1099,  holding  such  a  pro-  same;  that  the  removal  of  stock  to 
vision  not  binding  on  the  shipper  the  shipper's  farm,  1%  miles  from  the 
where  there  was  no  consideration  for  car,  was  not  an  unreasonable  distance, 
the  agreement,  though  the  contract  and  that  a  day  and  a  half  was  not  an 
recited  that  the  rate  charged  was  less  unreasonable  time  for  removing  the 
than  that  charged  for  shipments  at  same;  and  that  while  the  shipment 
the  carrier's  risk.  See  also  St.  Louis  was  made  in  one  car,  the  carriage  of 
&  S.  F.  R.  Co.  V.  Young,  30  Okl.  588,  the  same  was  indivisible  and  was  not 
120  Pac.  999,  holding  such  a  provision  completed  until  there  was  a  delivery- 
valid,  but  a  substantial  compliance  at  the  destination,  so  that  the  delivery 
with  its  terms  is  sufficient;  St.  Louis  of  no  part  was  completed  until  the 
&  8.  F.  R.  Co.  V.  Kimberlin  (Tex.  Civ.  delivery  of  the  entire  shipment  was 
App.),  Ill  S.  W.  671,  holding  such  a  made,  provided  the  same  was  removed 
provision  unreasonable  and  unsup-  within  a  reasonable  time, 
ported  by  considerations.  98.  Walker  v.  Southern  Ry.  Co.,  76 

97.  Missouri,  etc.,  R.  Co.  v.  Pullen,  S.  C.  308,  56  S.  E.  953. 
90  Ark.  182.  118  S.  W.  702,  also  hold-  99.  Jones-Lane  Co.  v.  Atlantic  Coast 

ing  that  a  shipper  of  household  goods  Line  R.  Co.,  148  X.  C.  580,  63  S.  E. 

and  live  stock  is  entitled  to  a  reason-  701,  but  it  will  not  avail  the  carrier, 

able    time    in    which    to    remove    the  where  the  property  was  injured  while 
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of  the  Alabama  Code  1907,  a  shipper's  failure  to  give  notice  in 
writing  of  a  claim  for  loss  or  injury  to  live  stock  before  removing 
it  or  intermingling  it  with  other  live  stock,  does  not  defeat  his 
action  therefor.^ 

§  30.  Limitation  of  liability  to  a  specified  amount. 

The  rules  governing  the  validity  of  stipulations  fixing  a  speci- 
fied amount  beyond  which  the  carrier  shall  not,  in  any  event,  be 
liable,  are  the  same  with  respect  to  carriers  of  live  stock  as  in  re- 
spect to  carriers  of  goods.^  Such  contracts  are  common  in  the 
transportation  of  live  stock,  and  their  reasonableness  is  held  to  "be 
specially  demonstrated  when  applied  to  this  class  of  property, 
because  the  agents  of  common  carriers  are  not  expected  to  be,  and 
usually  are  not,  experts  as  to  the  special  or  peculiar  value  of  par- 
ticular animals,  and  ordinarily  must  rely  on  the  shipper's  state- 
ment, such  value  not  being  usually  apparent  from  mere  inspection.^ 
Where  such  a  contract  is  fairly  and  freely  entered  into,  in  consid- 
eration of  a  reduced  freight  rate,  the  shipper  is  bound  thereby, 
and  the  measure  of  the  liability  of  the  carrier  for  damages  result- 
ing from  a  breach  of  its  duties  is  the  amount  of  the  actual  damages, 
not  exceeding  the  amount  stipulated  in  the  contract  as  the  true 
value  of  the  stock.^    Where  there  is  no  evidence  of  a  reduction  in 

in  its  custody  and  before  delivery  to  3.   Alair  v.  Northern  Pac.   R.   Co., 

the  shipper.    Where  the  railroad  com-  53  Minn.  160,  54  N.  W.  1072,  19  L.. 

pany's  agent  was  standing  by  when  E.  A.  764,  39  Am.   St.  Rep.  588,  55 

stock  was  unloaded  in  a  damaged  con-  Am.  &  Eng.  R.  Cas.  360;  Duntley  v. 

dition,  failure  of  the  shipper  to  com-  Boston,   etc.,  R.   Co.,   66  N.  H.   263; 

ply  with  a  provision   in   the  bill  of  Johnstone  v.  Richmond,  etc.,  R.  Co., 

lading  requiring  five  days'  notice  of  39  S.  C.  55;  Loeser  v.  Chicago,  etc., 

injuries    was    no    defense.      Kime    v.  E.  Co.  (Wis.),  69  N.  W.  372;  Melendy 

Southern  Ry.  Co.,  160  N.  C.  457,  76  v.  Barbour,  78  Va.  544. 
S.  E.  509.  4.  Metropolitan  Trust  Co.  v.  Toledo, 

1.  Northern  Alabama  Ry.  Co.  v.  etc.,  R.  Co.,  117  Fed.  628;  Jennings 
Bidgood,  5  Ala.  App.  658,  59  So.  «80;  v.  Smith,  160  Fed.  139,  45  C.  C.  A. 
Nashville,  etc.,  R.  O).  v.  Hinds,  5  249;  O'Malley  v.  Great  Northern  R. 
Ala.  App.  596,  80  So.  409.  Co.,    86    Minn.    580,    90    N.    W.    974, 

2.  See  Carriers  of  Goods.  whether   the   limitation    as   to   value 
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the  rate  charged  for  a  shipment  of  live  stock,  there  was  no  con- 
sideration for  the  limitation  of  the  carrier's  liability  in  the  con- 
tract, and  such  limitation  is  no  defense.'  But  a  stipulation  that 
in  case  of  loss  the  value  should  be  fixed  as  at  the  time  and  place 
of  shipment,  is  valid,  though  there  is  nothing  to  show  that  the 
transportation  was  at  a  reduced  rate.^  Where  a  shipper  executed 
a  contract  of  shipment  of  live  stock,  containing  a  stipulation  limit- 
ing its  value,  it  will  be  presumed,  in  the,absence  of  fraud,  mistake, 
imposition,  or  incapacity,  and  no  protest  having  been  made  by  him, 
that  he  knew  and  consented  to  its  terms.'  Evidence  of  custom 
of  a  carrier  in  issuing  contracts  for  the  transportation  of  live  stock 
is  inadmissible  to  impose  a  limitation  of  the  carrier's  liability  not 
provided  for  in  the  contract  of  shipment.'  A  recital  in  a  con- 
tract to  carry  live  stock,  that  the  rate  is  a  reduced  rate,  is  prima 
facie  evidence  of  such  fact,  and  such  reduced  rate  is  a  sufficient 
consideration  for  a  release  of  liability  in  excess  of  the  declared 
value.'    A  stipulation  in  a  shipping  contract  limiting  the  carrier's 

■was  honestly  made  as  a  basis  for  the  App.),  84  S.  W.  Ill;  Rice  v.  Wabash 

carrier's  compensation  was  a  question  R.  Co.   (Mo.  App.),  80  S.  W.  976. 

for  the  jury;   Normile  v.  Oregon  R.  6.    101   Live   Stock   Co.   v.   Kansas 

&  Nav.  Co.,  41  Or.  177,  69  Pac.  928;  City,  etc.,  R.  Co.,  100  Mo.  App.  674, 

Nelson  v.  Great  Northern  R.  Co.,  28  75  S.  W.  782. 

Mont.  297,  72  Pac.  642 ;  Hart  v.  Penn-  7.  Evansville,  etc.,  R.  Co.  v.  Keve- 

sylvania  R.  Co.,  112  U.  S.  331 ;  Starnes  kordes   (Ind.  App.),  69  N.  E.  1022. 

V.  Railroad  Co.,  91  Tenn.  516;  Louis-  8.   McMillan  v.   American   Express 

ville,  etc.,  R.  Co.  v.  Frazee,  24  Ky.  L.  Co.   (Iowa),  98  N.  W.  6S9. 

Rep.  1273,  71  S.  W.  437,  the  shipper  9.  Hancock  v.  Chicago  &  A.  R.  Co., 

is     not     limited     to     the     stipulated  131   Mo.   App.   401,   111   S.   W.   519; 

amount,   where   there  was  no   agree-  Shelton  v.  St.  Louis  ac  8.  F.  R.  Co., 

ment  that  the  amount  so  stated  should  131   Mo.   App.   560,   110   S.   W.   627; 

be  treated  as  the  value  of  the  animals ;  Bowring  v.   Wabash  R.   Co.,   90   Mo. 

Chicago,  etc.,  R.  Co.  v.  Calumet  Stock  App.  324. 

Farm,  194  111.  9,  61  N.  E.  1095,  but  Shippers  entitled  to  proportional  re- 
shipper  is  not  bound  by  a  stipulation  covery. — Where  a  contract  between  a 
unless  he  assented  thereto.  Contra:  shipper  of  horses  and  the  carrier  pro- 
Illinois  Cent.  R.  Co.  v.  Radford,  23  vided  that  the  latter  should  be  liable 
Ky.  L.  Rep.  886,  64  S.  W.  511.  only  to  the  extent  of  actual  damage, 
5.    Sloop   v.   Wabash    R.    Co.    (Mo.  which   should  in  no  case  exceed  the 
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liability  in  case  of  the  loss  of,  an  interstate  shipment  of  cattle  to 
the  agreed  value  for  each  animal,  made  to  secure  the  lower  of  two 
rates  on  file  with  the  Interstate  Commerce  Conmiission,  was  not 
forbidden  by  the  provisions  of  the  Carmack  amendment  of  June 
29,  1906,  to  the  Act  of  Feb.  4,  1887,  prohibiting  exemptions  from 
the  liability  imposed  by  that  act,  although  the  true  value  of  the 
cattle  greatly  exceeded  this  valuation,  where  they  were  loaded  by 
the  shipper,  and  were  not  seen  by  the  company's  agent,  and  it  is 
not  claimed  that  he  was  informed  of  their  value  or  quality.^"  The 
valuation  named  in  a  shipping  contract  signed  by  the  shipper 
is  as  much  an  agreed  valuation  within  the  meaning  of  the  rule 
that  a  carrier,  when  its  rates  are  graduated  by  value,  may,  under 
the  Carmack  amendment,  limit  its  liability  for  the  loss  of  an 


valuation  of  the  shipment  declared  by 
the  shipper,  and  there  was  a  partial 
loss,  but  the  horses  thereafter  brought 
the  full  declared  value,  the  carrier 
was  not  exempt  from  liability,  but 
the  shipper  was  entitled  to  recover 
such  a  proportion  of  the  actual  loss 
as  the  declared  value  of  the  shipper 
bore  to  the  actual  value.  United 
States  Express  Co.  v.  Joyce  (Ind.), 
72  N.  E.  865,  aff'd  76  N.  E.  1117, 
rev'g  judg.  36  Ind.  App.  1,  69  N.  E. 
1015. 

Where  value  stated  is  srreatlv  be- 
low true  value. — Where  the  bill  of 
lading  contains  a  stipulation  that,  in 
consideration  of  reduced  rates,  lia- 
bility of  the  carrier  shall  be  limited 
to  the  value  expressed  therein,  such 
stipulation  is  void  as  against  public 
policy  in  case  the  value  so  stated  is 
greatly  below  the  true  value,  whether 
the  carrier  is  informed  of  the  true 
value  or  not.  Southern  Ry.  Co.  v. 
Jones,  132  Ala.  437,  31  So.  501;  Nash- 
ville, etc.,  R.  Co.  V.  Stone  &  Haslett 


112  Tenn.  348,  79  S.  W.  1031,  105  Am. 
St.  Rep.  955. 

Conflict  of  laws. — Where  a  con- 
tract for  the  carriage  of  a  dog,  made 
in  Ohio,  limiting  the  carrier's  com- 
mon law  liability,  would  have  been 
invalid  in  Kentucky,  under  Const.,  § 
196,  forbidding  carriers  to  contract 
away  their  common  law  liability,  the 
carrier  should  show,  in  order  to  pro- 
tect itself  under  such  contract,  not 
only  that  the  contract  was  valid  un- 
der the  law  of  Ohio,  but  that  the  loss 
of  the  dog,  constituting  the  non-per- 
formance of  the  contract,  also  occur- 
red there,  Adams  Exp.  Co.  v.  Walker, 
26  Ky.  Law  Rep.  1025,  83  S.  W.  106, 
67  L.  R.  A.  412. 

10.  Missouri,  etc.,  R.  Co.  v.  Harri- 
man  Bros.,  227  U.  S.  657,  33  Sup.  Ct. 
397,  57  L.  Ed.  — ,  rev'g  128  S.  W.  932 
(Tex.  Civ.  App.)  ;  Webster  v.  Union 
Pac.  R.  Co.,  200  Fed.  597.  Contra: 
Kansas  City  S.  R.  Co.  v.  Nixon-Mc- 
Clintock  Co.,  —  Ark.  — ,  154  S.  W. 
205;  Betts  v.  Chicago,  etc.,  R.  Co., 
150  Iowa,  252,  129  N.  W.  962. 
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interstate  shipment  to  the  agreed  or  declared  value,  as  though 
the  shipper  had  stated  the  value  on  inquiry."  A  stipulation  in 
a  live  stock  shipment  contract,  limiting  the  carrier's  liability  for 
negligence  to  an  inadequate  valuation,  without  good  faith  intent 
to  arrive  at  the  actual  value,  is  unenforceable,  though  the  classifi- 
cation and  rate  made  in  the  bill  of  lading  has  been  approved  by 
the  Interstate  Commerce  Commission."  A  special  contract  for 
carriage  of  live  stock,  which  provides  fpr  a  reduction  of  common 
law  liability  on  the  part  of  the  carrier,  must  be  supported  by  a 
consideration  to  be  valid,  and,  if  the  consideration  is  recited  to 
be  a  reduced  rate,  the  rate  must  be  in  fact  a  reduced  one;  and 
hence  where  a  bill  of  lading  which  reduced  the  carrier's  liability 
recited  that  such  reduction  was  in  consideration  of  a  reduced 
freight  rate,  and  also  recited  that  the  rate  charged  was  the  tariff 
rate,  the  tariff  rate  being  the  maximum  rate  possible,  there  was 
no  reduction  in  charges,  and  the  agreement  was  invalid  for  lack 
of  consideration.-'^     Where   a  contract   for   shipment   of  horses 

11.  Missouri,  etc.,  E.  Co.  v.  Harri-  contract  to  carry  live  stock,  reported 
man  Bros.,  337  U.  S.  657,  33  Sup.  Ct.  to  have  been  made  at  a  reduced  rate 
397,  57  L.  Ed.  — ,  rev'g  judg.  (Tex.  in  consideration  of  a  reduced  valua- 
Civ.  App.),  138  S.  W.  932.  tion,  it  could  be  shovm  that  there  was 

12.  Harden  v.  Chesapeake  &  O.  R.  only  one  rate,  and  hence  no  reduced 
Co.,  157  N.  C.  338,  72  S.  E.  1043-  rate.     McElvain  v.  St.  Louis,  etc.,  R. 

13.  Besheer  v.  St.  Louis,  etc.,  E.  Co.,  Co.,  151  Mo.  App.  126,  131  S.  W.  736. 
151  Mo.  App.  80,.  131  S.  W.  767.  See  also  Creel  v.  Missouri  Pae.  R.  Co., 
Where  a  carrier  had  one  rate  on  137  Mo.  App.  37,  119  S.  W.  30;  Blank- 
horses  valued  at  $100,  vs/hich  vras  the  enship  v.  St.  Louis,  etc.,  R.  Co.,  160 
regular  tariflf  rate,  and  the  eontraxjt  Mo.  App.  331,  142  S.  W.  471,  where 
of  shipment  attempted  to  differen-  although  there  was  a  higher  rate  the 
tiate  that  rate  into  a  reduced  rate,  shipper  had  no  option ;  St.  Louis,  etc., 
by  comparing  it  with  higher  rates  R.  Co.  v.  Rogers  (Tex.  Civ.  App.),  108 
charged  for  horses  of  higher  value,  S.  W.  1027 ;  Grant  v.  Chicago,  etc.  R. 
such  a  comparison  is  improper,  and  Co.,  —  Mo.  App.  — ,  132  S.  W.  311; 
it  will  not  serve  as  a  consideration  Van  Buskirk  v.  Qiiincy,  etc.,  R.  Co., 
for  a  limited  valuation  clause.  Leas  143  Mo.  App.  707,  128  S.  W.  316; 
V.  Quincy,  etc.,  R.  Co.,  157  Mo.  App.  St.  Louis,  etc.,  R.  Co.  v.  Brosius  &  Le 
455,  136  S.  W.  963.  Compte   (Tex.  Civ.  App.),  105  S.  W. 

In  an  action  by  a  shipper  under  a      1131;   Wilcox  v.  Chicago,  G.  W.  R. 
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limited  tiie  value  of  the  horses  to  seventy-five  dollars  each,  in 
consideration  for  choice  of  alternative  rates,  and  the  carrier  agreed 
to  certain  conditions,  including  carriage  of  necessary  attendants 
to  accompany  the  animals,  but  had  the  car  load  of  horses  trans- 
ferred to  a  train  on  which  the  attendant  could  not  accompany 
them,  the  shipper  was  entitled  to  rescind  the  contract,  and  recover 
damages  independently  thereof."  An  agreement  of  valuation  of 
live  stock  by  a  shipper,  in  consideration  of  a  lower  freight  rate, 
is  not  invalid  as  an  agreement  exempting  the  carrier  from  liability 
for  negligence.*^  But  a  contract  limiting  the  liability  of  a  carrier 
to  six  hundred  and  seventy-five  dollars  in  case  of  total  loss  of 
horses  is  unreasonable  when  the  freight  charges  were  six  hundred 
and  seventy-five  dollars  reduced  on  adjustment  to  six  hundred 
dollars."  And  the  stipulation  in  the  contract  of  carriage  of  horses 
limiting  their  value  to  twenty  dollars  a  piece  as  a  basis  for  lia- 
bility of  the  carrier  in  case  of  their  loss  is  unreasonable,  and  so 
not  binding;  the  carrier's  agent  having  been  informed  that  they 
were  worth  two  hundred  dollars  a  piece."  Before  a  shipper  can 
be  bound  by  a  limited  liability  contract,  it  must  appear  that  it 
was  known  to  him  that  the  carrier  was  willing  to  ship  under  the 
common-law  liability,  and  that  a  rate  was  fixed  therefor.*^  A 
reduction  in  the  rate  of  freight  and  a  free  passage  to  the  shipper 

Co.    (Mo.    App.),    115    S.    W.    1061;  17.  Bingham  v.  San  Pedro,  etc.,  R. 

Burns   v.   Chicago,   etc.,   K.   Co.,   151  Co.,  39  Utah,  400,  117  Pac.  606,  also 

Mo.  App.  573,  132  S.  W.  1.  holding     such     a     contract     invalid 

14.  McKahan  v.  American  Express  where  the  shipper  did  not  assent 
Co.,  209  Mass.  270,  95  N.  E.  785.  thereto,     but     objected     to    it,     and 

15.  Willard  v.  Chicago  &  N.  W.  signed  the  contract  only  after  he  was 
Ry.  Co.,  150  Wis.  234,  136  N.  W.  646;  informed  that  no  other  could  be 
Klair  v.  Philadelphia,  etc.,  R.  Co.,  —  given  to  him. 

Del.  Super.  — ,  78  Atl.  1085;  Donlon  18.  Louisville     &     N.     R.     Co.     v. 

Bros.  V.  Southern  Pac.  Co.,  151  Cal.  Smith,  123  Tenn.  678,  134  S.  W.  866. 

763,  91  Pac.  603,  11  L.  R.  A.  (N.  S.)  And  a  contract  limiting  suoh  lia- 

811.  bility,   to   which   the   shipper    is   ob- 

16.  Blair  &  Jackson  v.  Wells,  liged  to  consent  in  order  to  procure 
Fargo  &  Co.,  —  Iowa,  — ,  135  N.  W.  transportation,  is  of  no  effect.  Cleve- 
613.  l»nd,   etc.,   R.    Co.   v.   Hollowell,   173 
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is  a  sufficient  consideration  to  support  a  contract  releasing  the 
carrier  from  damages  for  injuries  from  specified  causes;  but  a 
common  carrier  of  goods  cannot  stipulate  for  exemption  from 
liability  for  losses  occasioned  by  its  own  negligence  or  that  of 
its  agents  or  servants.^'  A  special  contract  for  transportation  of 
live  stock  in  consideration  of  a  reduced  rate,  providing  that,  in 
case  of  total  loss  of  any  of  the  stock,  the  carrier's  liability  should 
not  exceed  a  maximum  valuation  of  the  stock  stipulated  in  the 
contract,  is  not  an  attempt  to  exempt  the  carrier  from  liability 
for  negligence,  and  where  the  contract  is  reasonable  and  just  and 
fairly  entered  into  by  the  shipper,  it  will  be  upheld  as  a  proper 
manner  of  securing  a  due  proportion  between  the  amount  for 
which  the  carrier  may  be  responsible  and  the  freight  he  receives.^ 
But  a  special  written  contract  limiting  the  carrier's  common-law 
liability  which  has  been  extorted  from  a  shipper  rightfully  de- 
clining to  sign  the  same  by  refusal  to  transport  cattle  already  in 
the  carrier's  possession,  unless  such  a  contract  was  signed,  is  void- 
able at  the  shipper's  election.^^  Provisions,  in  contracts  for  the 
carriage  of  live  stock,  limiting  the  amount  for  which  the  carrier 
is  to  be  liable  in  any  event  for  loss  or  injury  to  such  stock,  are 
valid  and  binding.^^    Where  a  bill  of  lading  for  the  transportation 

Ind.  466,  88  N.  E.  680 ;  St.  Louis,  etc.,  625,   holding   that  the   State  statute 

R.  Co.  V.  Wells,  81  Ark.  469,  99  S.  W.  does  not  invalidate  such  a  provision; 

534.  St.  Louis  &  S.  F.  R.  Co.  v.  iSharrock, 

19.  Summerlin     v.     Seahoard     Air  6  Ind.  Ter.  458,  98  S.  W.  158;  Lefe- 
Line  Ey.,    56  Fla.  687,  47  So.  557.  bure   v.    American     Express    Co.,   — 

20.  Missouri,  etc.,   R.   Co.  v.  Han-  Iowa,  — ,  139  N.  W.  1117. 

cock,  26  Okl.  254,  109  Pac.  220;  Pier-  21.  St.  Louis,  etc.,  R.  Co.  v.  Gor- 

son    V.    Northern    Pac.    Ry.    Co.,   «1  man,  79  Kan.  643,  100  Pac.  647. 

Wash.   450,   112   Pac.    509;    Atlantic  22.  Atlantic   Coast  Line  R.  'Co.  v. 

Coast  Line  E.   Co.    v.   Coachman,   59  Dexter,  50  Fla.  180,  39  So.  634,  111 

Fla.  130,  52  So.  377;  St.  Louis,  etc.,  Am,    St.    Rep.    116;    Squire   v.   New 

R.  Co.  V.  Bilby,  35  Okl.  589,  130  Pac.  York  Cent.,  etc.,  R.  Co.,  98  Mass.  239, 

1089;   Chicago,  etc.,  R.  Co.  v.  Wehr-  93  Am.  Dec.   162;   Trexler  v.   Balti- 

man,  25  Okl.  147,  105  Pac.  328.     See  more  &  0.  R.  Co.,  28  Pa.  Super.  Ot. 

also,  Carstons  Packing  Co.  v.  North-  207,  rule  in  West  Virginia.     Contra: 

ern   Pac.   R.  Co.    (Wash.),   116  Pac.  Baltimore  &  0.  R.   Co.   v.  Hubbard. 
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of  live  stock  stipulates  that  their  agreed  value  is  a  certain  sum 
each,  and  that  the  carrier's  liability  shall  not  exceed  that  sum 
per  head  in  case  of  loss  or  injury,  the  shipper  is  estopped  to  claim 
for  any  animal  a  greater  value/^  Where  a  carrier  receiving  horses 
for  shipment  without  inquiry  and  without  representations  by  the 
shipper  as  to  value  sought  to  impose  on  the  shipper  conditions  con- 
tained in  the  regulations  of  the  Railroad  Commission  governing 
intrastate  shipments,  providing  for  classification  of  freight  with 
a  maximum  valuation  of  live  stock  shipments  at  a  specified  rate, 
it  must  show  the  shipper's  assent  to  the  regulations,  for  the  con- 
ditions involve  a  limitation  on  the  carrier's  common-law  liability 
to  respond  for  the  true  value  of  freight  destroyed  by  it.^ 

§  31.  Loss  or  injury  due  to  carrier's  negligence. 

In  New  York,  where  a  carrier  is  permitted  to  contract  against 
liability  for  negligence  on  the  part  of  its  servants,  agents,  and 
employes,  a  stipulation  specifically  and  in  express  terms  exempting 
the  carrier  from  liability,  although  due  to  the  carrier's  negligence, 
is  valid  and  binding.^'    This  is  also  the  English  rule.^*    The  rule 

25    Ohio   Cir.   Ct.   R.   477 ;    Trace   v.  Co.,  51  N.  Y.  61,  10  Am.  Rep.  559,  4 

Pennsylvania  R.   Co.,   36   Pa.   Super.  Am.    Ry.     Rep.    418;     Hein«man    v. 

Ct.  466.  Grand  Trunk  R.  Co.,  1  Sheld.  (N.Y.) 

23.  Winslow  Bros.  &  Co.  v.  At-  95,  31  How.  Pr.  (N.  Y.)  430.  In  the 
lantic  Coast  Line  R.  Co.,  79  S.  C.  344,  former  case  a  stipulation  exempting 
60  S.  E.  709,  65  S.  E.  965.  the    carrier    from    loss    by    heat,    al- 

Where  plaintiff  was  not  a  party  to  though    due    to    the    carrier's    negli- 

the     contract    between    the     shipper,  gence  in  not  watering  and  cooling  the 

who   was    under    contraot   to    return  hogs,   was   held  valid,   as   any   other 

the  horses  to  him  free  of  charge,  and  construction    would   render   the   oon- 

the  carrier,  he  could  recover  the  full  tract   meaningless   in   that   it  would 

value   of  the  horses   killed.      Schlos-  not   affect  the   carrier's   liability,   as 

ser  V.  Great  Northern  R.  Co.,  20  N.  thait  would   exist   in   the   absence  of 

D.  403,  137  N.  W.  502.  any  contract.    See  Carriers  of  Goods. 

24.  Faulk  v.  Columbia,  etc.,  R.  Co.,  — New  York  rule. 

82  S.  C.  369,  64  S.  E.  383.  26.  Farr  v.  Great  Western  R.  Co., 

25.  Holsapple  v.  Rome,  etc.,  R.  Co.,  35  U.  C.  Q.  B.  534;   Hood  v.  Grand 
86  N.  Y.  275,  3  Am.  &  Eng.  R.  Cas.  Trunk  R.  Co.,  30  U.  C.  C.  P.  361. 
487;    Cragin  v.  New  York   Cent.  R. 


am 
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generally  maintained  elsewhere  is  that  a  carrier  of  live  stock  can- 
not, by  any  stipulation  in  a  contract,  exempt  itself  from  liability 
in  cases  where  it  appears  that  the  proximate  cause  of  the  loss  or 
injury  was  the  negligence  of  the  carrier.^^  It  cannot  stipulate  that 
it  shall  be  liable  only  for  losses  or  injuries  due  to  its  gross  negli- 
gence.^ The  carrier  has  been  guilty  of  gross  negligence,  under 
the  circumstances  of  the  case,  in  certain  cases  where  the  validity 


27.  Kentucky  Bank  v.  Adams  Ex- 
press  Co.,   93   U.  S.    174;    Welch   v. 
Boston,   etc.,   R.   Co.,   41   Conn.   333; 
Niooll  V.  Eaat  Tennessee,  etc.,  R.  Co., 
89   Ga.  260,   15   S.  E.  309;    Chicago, 
etc.,  R.  Co.  V.  Calumet  Stock  Farm, 
96  111.  App.  337,  61  N.  E.  1095,  judg. 
aflfd.  194  111.  9,  61  N.  E.  1095,  88  Am. 
St.  Rep.  68,  carrier  cannot  exempt  it- 
self    from     its      gross     negligence; 
Wabash   R.    Co.    v.    Brown,    153    111. 
484;    United    States   Express    Co.   v. 
Joyce    (Ind.   App.),   69  N.  E.   1015; 
Anderson  v.  Lake  Shore,  etc.,  R.  Co. 
(Ind.  App.),  59  N.  E.  396;   Indiana- 
polis, etc.,  R.   Co.  V.  Allen,   31   Ind. 
394;    Ejhodes    v.    Louisville,    etc.,    R. 
Co.,  9   Bush    (Ky.),   688;   Louisville, 
etc.,   R.    Co.   V.    Owen,    93   Ky.   301; 
Cincinnati,  etc.,  R.  Co.  v.  Graves,  21 
Ky.  L.  Rep.  684,  53  S.  W.  961;   Sis- 
son  v.  Cleveland,  etc.,  R.  Co.,  14  Mich. 
489;    Moulton   v.    St.    Paul,    etc.,   R. 
Co.,  31  Minn.  85,  16  N.  W.  497,  47 
Am.  Rep.  781;  Christenson  v.  Ameri- 
can Express  Co.,  15  Minn.  270;  Balti- 
more,   etc.,    R.    Co.    V.    Hubbard,    25 
Ohio,  C.  0.  E.  477;   Welsh  v.  Pitts- 
burg, etc.,  R.  Co.,  10  Ohio  St.  65,  75 
Am.  Dec.  490;   Armstrong  v.  United 
States  Express  Co.,  159  Pa.  St.  640; 
Trace  v.  Pennsylvania  R.  Co.,  36  Pa. 
Super.   Ct.   466;    Minter  T.   Chicago, 


etc.,  E.  Co.,  83  Mo.  App.  130;  Ball  v. 
Wabas.h,  etc.,  R.  Co.,  83  Mo.  574; 
Botts  V.  Wabash  R.  Co.,  106  Mo. 
App.  397,  80  S.  W.  976}  Johnstone  v. 
Richmond,  etc.,  R.  Co.,  39  S.  C.  55; 
Normile  v.  Oregon  R.  Nav.  Co.,  41 
Or.  177,  69  Pac.  938;  Gulf,  etc.,  R. 
Co.  V.  Dunman  (Tex.  Civ.  App.), 
81  S.  W.  789;  Chicago,  etc.,  R.  Co.  v. 
Mitchell  (Tex.  Civ.  App.),  «5  S.  W. 
286;  Missouri  Pac.  R.  Co.  v.  Smith 
(Tex.),  16  S.  W.  803;  Loeser  v.  Chi- 
cago, etc.,  R.  Co.,  94  Wis.  571,  69  N. 
W.  373;  Boslcy  v.  Baltimore,  etc.,  R. 
Co.  (W.  Va.),  46  S.  E.  613. 
But  see  Coup  v.  Wabash,  etc.,  R.  Co., 
56  Mioh.  Ill,  wherein  a  stipulation 
that  the  carrier  should  not  be  liable 
for  injuries  to  a  menagerie  caused 
by  a  want  of  care  was  upheld,  where 
the  carrier  moved  the  menagerie  in 
the  latter's  own  cars  controlled  by 
its  own  agents,  and  though  operated 
by  the  carrier's  employes,  run  upon 
a  time  schedule  to  suit  the  men- 
agerie. 

28.  Alabama,  etc.,  R.  Oo.  v. 
Thomas,  83  Ala.  343;  Moulton  v.  St. 
Paul,  etc.,  R.  Co.,  31  Minn.  85,  16 
N.  W.  497,  47  Am.  Rep.  781;  Mis- 
souri Pac.  R.  Oo.  V.  Cornwall,  70 
Tex.  611;  Missouri  Pac.  R.  Co.  v. 
Harris,  67  Tex.  166. 
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of  such  a  stipulation  was  not  passed  upon.^  In  the  construction 
of  such  contracts,  it  will  be  presumed  that  the  parties  intended 
to  make  a  legal  contract,  and  a  provision  will  not  be  construed  as 
exempting  the  carrier  from  liability  for  negligence  unless  the 
intention  is  clearly  expressed.'"  A  railroad  company  may  not, 
by  contract  with  the  shipper,  limit  its  liability  for  negligent  loss 
resulting  in  case  of  interstate  shipment  of  stock.'^  A  common 
carrier  of  live  stock  cannot  lawfully,  by  contract  with  the  shipper, 
relieve  itself  from  its  common  law  liability  for  its  own  negligence, 
or  that  of  its  servants.^  A  contract  containing  a  stipulation  limit- 
ing a  carrier's  liability  for  negligence  in  the  transportation  of 
live  stock,  if  made  in  one  State,  but  with  a  view  of  its  perform- 
ance in  one  or  more  other  States,  will  be  construed  in  accordance 


29.  Bryan  v.  Southwestern  R.  Co., 
68  Ga.  805;  Indianapolis,  ■etc.,  E.  Co. 
V.  Adams,   36  111.  App.  639. 

30.  Powell  V.  Pennsylvania  R.  Co., 
33  Pa.  St.  414;  Virginia,  etc.,  R.  Co. 
V.  Sayers,  26  Gratt.  (Va.)   328. 

31.  St.  Louis  S.  W.  E.  Co.  v. 
Mitchell,  101  Ark.  289,  132  S.  W. 
168;  Missouri,  etc.,  R.  Co.  v.  Sneeid, 
85  Ark.   293,   107  S.  W.   1183. 

32.  Colo. — Eates  v.  Denver  &  R.  G. 
R.  Co.,  49  Colo.  378,  113  Pac.  1005; 
Adams  v.  Colorado  &  S.  Ry.  Co.,  49 
Colo.   475,   113   Pac.   1010. 

Del. — ^Klair  v.  Philadelphia,  etc., 
R.  Co.,  —  Del.  Super.  — ,  78  Atl. 
1085. 

Iowa. — Siemonsm  v.  Chicago,  etc.,  ^ 
Co.,  137  Iowa,  230,  115  N.  W.  230; 
Peck  V.  Chicago  G.  W.  Ry.  Co.,  138 
Iowa,  1)87,  115  N.  W.  1113;  Colsoh 
V.  Chicago,  etc.,  E.  Co.,  —  Iowa,  — , 
117  N.  W.  381. 

D.    C. — Blatcher    v.    Philadelphia, 
etc.,  R.  Co.,  31  App.  D.  0.  385. 
56 


tleb. — Jefferies  v.  Chicago,  etc.,  R. 
Co.,  88  Neb.  368,  139  N.  W.  273; 
Miller  v.  Chicago,  etc.,  R.  Co.,  85 
Neb.  458,   123  N.  W.  449. 

W.  Va. — Woodford  v.  Baltimore  & 
O.  R.  Co.,  70  W.  Va.  195,  73  S.  E. 
290. 

Wash. — Carstens  Packing  Co.  v. 
Southern  Pac.  Co.,  58  Wash.  239,  108 
Pac.  613. 

S.  D. — Berry  v.  Chicago,  etc.,  R. 
Co.,  34  S.  D.  611,  134  N.  W.  859,  a 
carrier  cannot  be  exoneraited  by  any 
agreement  made  in  anticipation 
thereof,  of  gross  negligence;  an 
agreed  value,  under  certain  circum- 
stance, will  be  considered  as  a  mere 
attejnpt  to  secure  partial  exemption 
from  liability. 

Tex. — Trout  &.  Newberry  v.  Gulf, 
etc.,  E.  Co.,  (Tex.  Civ.  App.)  Ill  8. 
W.  220. 

Utah. — Houtz  V.  Union  Pac.  R. 
Co.,  33  Utah,  175,  93  Pac.  439. 
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with  the  law  where  the  negligent  breach  causing  an  injury  occurs.'' 
A  carrier  of  live  stock,  by  special  contract,  can  be  released  from 
liability  for  injuries  to  stock  arising  from  named  causes,  and  by 
such  contract  stipulate  liability  only  in  the  event  of  damages  by 
the  gross  negligence  of  its  servants.'*  Public  policy  will  not 
permit  a  common  carrier  to  contract  for  exemption  from  liability 
for  loss  or  damage  to  live  stock  resulting  from  the  failure  on  its 
part,  or  that  of  its  servants,  to  exercise  ordinary  care  in  the  trans- 
action of  its  business.'^ 

§  32.  Stipulation  requiring  shipper  to  report  condition  of  stock. 

A  stipulation  has  been  held  to  be  unreasonable  and,  there- 
fore, invalid,  which  requires  the  shipper  to  furnish  to  each  con- 
ductor into  whose  charge  his  stock  may  come  a  statement  showing 
their  condition,  and  providing  that  a  failure  to  furnish  such 
report  shall  be  conclusive  evidence  that  the  stock  were  in  good 
order  at  the  time  such  report  should  have  been  made.  Such  a 
stipulation  if  enforceable  would,  in  effect,  act  as  an  estoppel  to 
a  meritorious  claim,  when  the  failure  to  make  such  report  might 
not,  in  any  wise,  mislead  the  carrier  or  place  it  in  any  worse  con- 
dition than  it  would  occupy  if  the  condition  was  complied  with.'* 
Receipts  and  written  statements  signed  by  a  shipper  without 
reading,  showing  that  the  stock  shipped  arrived  in  good  condi- 
tion at  intermediate  points  along  the  route,  have  also  been  held 
to  amount  to  no  more  than  an  admission  of  the  facts  stated,  and 
not  to  be  conclusive  if  untrue." 

33.  Stewart  v.  Baltimore  &  0.  R.  36.  Missouri,  etc.,  E.  Oo.  of  Texas 
Co.,  37  Pa.  Super.  Ct.  273.                       v.   Darter,   9  Tex.  Civ.  App.  677,  29 

34.  Georgia  S.  &  F.  R.  Co.  v.  Greer,      S.  W.  565. 

2  Ga.  App.  516,  58  S.  E.  782.  37.  Missouri    Pao.    R.    O).   v.    Ivy, 

35.  Wabash  R.  Co.  v.  Thomas,  122  79  Tex.  444,  15  S.  W.  692;  Missouri 
III.  App.  569,  judg.  aff'd  233  111.  337,  Pae.  R.  Co.  v.  Fennell,  79  Tex.  448, 
78   N.  E.   777,   7   L.   R.   A.    (N.   S.)  15  S.  W.  693. 

1041. 
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§  33.  Limitations  rendered  inoperative. 

Limitations  in  a  contract  of  shipment  upon  the  liability  of  the 
carrier  are  rendered  inoperative  and  the  carrier  is  subject  to  its 
full  common  law  liability  as  an  insurer,  where  it  deviates  from 
the  contract  by  carrying  the  property  by  freight,  instead  of  com- 
plying with  a  provision  that  it  shall  be  carried  by  passenger  train 
service,'^  or  violates  a  provision  of  the  contract  that  the  shipper 
shall  be  entitled  to  ride  free  on  the  train  carrying  his  stock,  by  a 
refusal  to  carry  the  shipper.^'  Where  a  carrier  contracts  for 
exemption  from  certain  of  its  common-law  liabilities,  and  then 
without  necessity  due  to  unf  orseen  emergencies  materially  deviates 
from  the  route  agreed  upon,  the  special  exemptions  in  the  contract 
terminate,  and  the  com.mon-law  liability  attaches;  the  contract 
for  exemptions  applying  only  to  the  agreed  route.*"  Where  a  ship- 
per stipulated  to  release  all  causes  of  action  for  damages  by  written 
or  verbal  contract  prior  to  the  written  contract  of  shipment  of 
live  stock,  the  agreement  had  no  effect  on  an  action  by  the  shipper 
for  a  breach  of  the  common-law  duty  to  provide  cars  within  a 
reasonable  time  after  demand,  the  action  being  based  on  the  car- 
rier's negligence  in  the  performance  of  duties  imposed  upon  it  by 
law,  and  without  regard  to  the  will  or  contract  of  the  carrier.*^ 
Where  a  ear  load  of  cattle  which  were  being  transported  to  market 
was  in  a  railroad  wreck,  and  suffered  injury,  and  the  representa- 
tives of  the  railway  company  in  charge  of  the  live  stock  business 
at  the  place  of  delivery  were  present  and  inspected  the  injured 
cattle  when  they  arrived,  and  directed  what  disposition  should 

38.  Pavitt  V.  I^ehigh  Valley  E.  Co.,  39.  Texas,  etc.,  R.  Co.  v.  Davis,  3 

153  Pa.  St.  303,  33  W.  N.  C.  65,  35  Tex.  App.  Civ.  Gas.,  §  190. 

Atl.  1107,  but  a  provision  of  such  a  40.  Davis  Bros.  v.  Blue  Ridge  Ey. 

contract   of   shipment   for   notice   by  Co.,    81    S.    C.    466;    62    S.    E.    856; 

the    shipper    to    the    carrier    of    any  Pecos,  etc.,  R.   Co.  v.  Hughes,    (Tex. 

claim  for  damages  thereunder  within  Civ.  App.)    98  S.  W.  410. 

five  days  from  the  time  the  property  41.  St.  Louis  &  S.  F.  R.  Co.  v.  Qav- 

is  unloaded,  is  not  rendered  inopera-  ender,  170  Ala.  601,  54  So.  54;  Baker 

tive  by   such   deviation.  v.  St.  Louis  &  S.  F.  R.  Co.,  145  Mo. 

Aipp.  189,  139  S.  W.  436. 
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be  made  of  them,  the  purpose  of  the  stipulated  notice  to  be  given 
by  the  shipper  of  any  injury  was  fully  accomplished,  and  no 
further  notice  was  essential  to  a  recovery.^  Deviation  from  a 
special  contract  route  in  the  transportation  of  animals  abrogates 
every  feature  of  the  contract  of  carriage,  including  the  agreed 
value  of  the  animals  transported,  made  in  consideration  of  re- 
duced freight  rates/' 

§  34.  Waiver  of  notice  or  defects  therein. 

A  stipulation  in  a  contract  for  the  shipment  of  live  stock  limit- 
ing the  liability  of  the  carrier  or  fixing  time  and  manner  of  notice 
of  injury  may  be  waived  by  the  carrier,  impliedly  or  expressly." 
A  stipulation  in  a  contract  for  the  shipment  of  live  stock,  requiring 
as  a  condition  precedent  to  any  right  to  recover  for  loss  or 
injury  to  the  live  stock,  written  notice  of  a  claim  therefor,  before 
the  live  stock  is  removed  or  intermingled  with  other  live  stock, 
may  be  expressly  or  impliedly  waived  by  the  carrier.*'  A  car- 
rier's waiver  of  a  notice  of  claim  for  loss  or  damage  can  be  proved 
by  or  inferred  from  its  acts  and  conduct,  or  those  of  its  duly 
authorized  agents."     The  giving  of  a  written  notice  of  claim  of 

42.  Atchison,  etc.,  R.  Co.  v,  waiver  of  such  stipulation,  and  Wil- 
Wright,  78  Kan.  94,  95  Pac.  1133.  liams    v.    Yazoo    &    M.    V.    R.    Co., 

43.  Atlantic   Coast  Line  R.  Co.  v.  (Miss.)  46  So.  399. 
Hinely-Stephens  Co.,  64  Fla.  175,  60  45.  Roberts  v.  Georgia  S.  &  F.  R. 
So.  749.  Co.,  10  Ga.  App.  100,  72  S.  E.  943; 

44.  St.    Louis   &   S.    F.   R.    Co.   v.  Gilliland  &  Gaffney  v.  Southern  Ry. 
James,  —  Okl.  — ,  128  Pac.  379;   St.  Co.,  85  S.  C.  36,  87  S.  E.  30. 
Louis  &  S.  F.  R.  Co.  v.  Ladd,  33  Okl.  46.  Klair  v.  Philadelphia,  etc.,  R. 
160,  124  Pac.  461.  Co.,  —  Del.  Super.  — .  78  Atl.  1085. 

It  may  be  waived  or  rendered  un-  Am  allegation  that  defendant  led 
reasonable  by  the  conduct  of  the  oar-  plaintiff  to  believe  that  the  claim 
rier.  Arnold  v.  Louisville  &  N.  R.  would  be  settled  without  suit,  and 
■Co.,  4  Ga.  App.  519,  61  S.  E.  1050.  though  more  than  ninety  days  ex- 
See  also  Howze  v.  New  Orleans,  etc.,  pired  before  action  brought,  defend- 
R.  Co.,  91  Miss.  695,  45  So.  837,  ant  took  more  than  that  time  to  in- 
wherein  delay  in  handling  plaintiff's  vestigajte  the  claim  before  refusing  to 
claim    was    held    to    operate    as    a  pay  it,  and  verbally  agreed  that  if 
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injury  to  live  stock  shipment,  which  the  contract  of  shipment  pro- 
vides shall  be  given  before  the  stock  is  removed,  is  waived  by  the 
carrier's  station  agent  at  destination,  knowing  the  owner  claimed 
the  stock  was  injured,  inspecting  them  and  learning  their  con- 
dition and  taking  a  memorandum  of  his  claim,  and  then  agreeing 
he  can  remove  them.*^  But  the  station  agent  at  the  destination 
of  a  shipment,  who  was  not  shown  to  have  any  authority  to  adjust 
claims  for  damages,  and  did  not  represent  that  he  had  it,  was 
without  power  to  waive  the  contract  requirement  that  suit  be 
brought  within  ninety  days,  and  providing  that  no  agent  should 
have  any  authority  to  modify  the  contract,  by  advising  the  shipper 
not  to  sue,  that  the  company  always  preferred  to  settle  that  class 
of  claims.*^  A  carrier  inducing  a  shipper  of  live  stock  to  believe 
that  strict  compliance  with  a  stipulation  in  the  bill  of  lading  for 
notice  of  the  claim  as  a  condition  precedent  to  recovery  of  dam- 
ages to  the  shipment  will  be  waived  cannot  escape  liability  because 
of  the  shipper's  omission  to  comply  strictly  with  the  requirement/' 
Where  defendant's  general  freight  agent  acknowledged  receipt  of 
a  notice  of  injury  to  cattle,  mailed  in  time  to  reach  defendant's 
claim  agent  within  the  time  limited  by  the  contract,  but  not  de- 
livered until  two  days  beyond  the  time  so  fixed,  and  did  not 

payment  was  finally  refused,  it  would  shipper  that  the  claim  would  not  be 

waive  compliance  with  the   contract  considered  unless  the  freight  charges 

limitation,  alleged  sufiieient  facts  to  were  paid,  and  he  made  no  other  ob- 

show  a  waiver  thereof  or  an  estoppel.  jeotions,  the  carrier  waived  the  right 

Adams  v.   Colorado  &  S.  R.  Co.,  49  to  insist  on  the  filing  of  a  verified 

Colo.  475,  113  Pac.  1010.  claim.   Cleveland,  etc.,  R.  Co.  v.  Rudy, 

Where  a  shipper  of  horses,  under  a  173  Ind.  181,  89  N.  E.  951,  rev'g  judg. 

contract  stipulating  for  the  filing  of  (Ind.  App.)  87  N.  E.  555. 

a  verified  claim  for  damages  within  47.  Missouri,  etc.,  R.  Co.  of  Texas 

five   days   from   the   removal   of   the  v.  Hood  (Tex.  Civ.  App.),  120  S.  W. 

horses,   filed   his   claim   for   damages  236. 

with  the  carrier's  agent  at  the  poin*  48.  Missouri,  etc.,  R.  Co.  v.  Davis, 

of  destination  on  the  day  of  removal,  24  Okl.  677,  104  Pac.  34. 

and    the   claim    was    within   twenty-  49.  Clubb  v.  St.  Louis  &  S.  F.  R. 

four   hours   transmitted   to   the  car-  Co.,  136  Mo.  App.  1,  117  S.  W.  110. 

Tier's  claim  agent,  who  notified  the 
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mention  that  it  had  been  received  too  late,  but  asked  for  fiirther 
information,  promising  to  endeavor  to  arrange  an  equitable  settle- 
ment, his  act  indicated  an  intention  to  waive  notice  entertained 
prior  to  the  expiration  of  the  period  prescribed  therefor.^  And 
where  plaintiff's  claim  was  filed  one  day  late,  but  was  returned 
to  him  to  have  the  bill  attached,  which  was  done,  whereon  defend- 
ant declined  to  settle,  but  not  on  the  ground  that  the  claim  was 
filed  too  late,  this  was  sufficient  to  sho'W?^  a  waiver  of  the  provision 
as  to  time  of  filing  the  claim. ^'  l^otice  of  injury  to  stock,  required 
by  a  contract  of  shipment  to  be  given  by  the  shipper  as  a  condition 
precedent  to  his  right  to  damages  for  such  injury,  is  waived  by 
the  carrier,  where  it,  on  receiving  a  partial  and  incomplete  notice, 
refuses  to  investigate  the  shipper's  claim  and  denies  responsi- 
bility;^^ or  where  it  makes  no  objection  to  the  claim  because  of 
a  lack  of  verification,  or  because  it  was  not  filed  in  time,  but  denies 
liability,  or  enters  into  negotiations  for  a  settlement  with  the  ship- 
per, or  rejects  it  on  other  grounds,  or  retains  the  claim  without 
objection  and  acts  on  it.^^  Where  a  claim  for  damages  on  a  live 
stock  shipment  is  filed,  and  specific  objection  is  given  for  not 

50.  Vencill  v.  Quincy,  etc.,  R.  Co.,  City,  etc.,  R.  Co.,  100  Mo.  App.  674, 
133  Mo.  App.  722,  113  S.  W.  1030.  75  S.  W.  782. 

But  where,  after  injury  to  a  horse  53.  Louisville  &  N.  R.  Co.  v.  Shep- 

while  being  iinloaded  from  a  car,  no  herd,   —  Ala.   App.  — ,   61    So.    14- 

notice  of  its  injury  is  given  aa  re-  Summers  v.  Wabash  R.  Co.,  114  Mo. 

quired  by  the  shipper's  contract,  the  App.  453,  79  S.  W.  481;   Ingwersen 

fact  that  three  months  thereafter  an  v.   Sit.   Louis  &  H.   R.   Co.,    116  Mo. 

employe  of  the  carrier,  who  was  not  App.    139,   92   S.   W.    357   McFall  v. 

Shown  to  ihave  any  authority  to  ad-  Wabash  R.  Co.,  117  Mo.  App.  477,  94 

just  the  matter,  wrote  a  letter  to  the  S.  W.  570;   Jones  v.  Quincy,  etc.,  R. 

shipper    relative    to    an    adjustment,  Co.,  117  Mo.  App.  533,  94  S.  W.  735; 

was  not  a  waiver  of  the  required  no-  Eushnell  v.  Wabash  R.  Co.,  118  Mo. 

tice.     Letts   v.   Wabash   R.   Co.,   131  Ajjp.  618,  94  S.  W.  1001;   Ratliff  v. 

Mo.  App.  270,  111  S.  W.  138.  Quincy,  etc.,  R.  Co.,  118  Mo.  App.    644, 

51.  Wallace  v.  Lake  Shore  &  M.  S.  94  S.  W.  1005 ;  Farmers'  Bank  of 
R.  Co.,  133  Mich.  633,  10  Detroit  Laddoria  v.  Wabash  R.  Co.,  119  Mo. 
Leg.  N.  331,  95  N.  W.  750.  App.  1,  95  S.  W.  286;   Illinois  Cent. 

52.  101  Live  Stock  Co.  v.  Kansas  R.    Co.    v.    Bogard,    78   Miss.    11,   87 

So.    879. 
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acting  on  it,  any  other  objection  which,  if  made,  could  have  been 
readily  met,  is  waived."  A  provision  in  a  contract  of  shipment 
that  the  shipper  give  immediate  written  notice  of  injury  is  waived 
by  the  proper  agents  of  the  carrier  acting  on  verbal  notice,  and 
making  all  investigation  desired,  without  demanding  written  no- 
tice.^^  A  provision  in  a  contract  of  shipment  requiring  suits  for 
injuries  to  the  shipment  to  be  brought  within  a  specified  time  is 
waived,  where  the  carrier  attempts  to  settle  a  suit  for  such  in- 
juries brought  after  expiration  of  the  time.^^ 

§  35.  Presumptions  and  burden  of  proof. 

Where  it  is  shown  that  live  stock  were  delivered  to  a  carrier  for 
shipment  in  good  condition,  and  that  the  loss  or  injury  was  not 
due  to  the  neglect  of  any  duty  owing  by  the  shipper  or  assumed 
by  him,  and  the  stock  are  not  accounted  for  by  the  carrier,"  or  an 
unreasonable  delay  in  the  transportation  ig  shown,^^  or  loss  result- 
ing from  an  injurious  accident  by  reason  of  that  which  the  carrier 
provides  for  the  transportation,^'  negligence  or  a  want  of  that  care 

54.  Cleveland,  etc.,  E.  Co.  v.  1025,  83  S.  W.  106,  67  L.  E.  A.  412; 
Heath,  22  Ind.  A'pp.  47,  53  N.  E.  Chapin  v.  Chicago,  etc.,  R.  Co.,  79 
198;  LouisviUe  &  N.  E.  Co.  v.  Tharpe,      Iowa,  582. 

11  Ga.  App.  465,  75  S.  E.  677.  58.  MoCrary    v.    Chicago,    etc.,    R. 

55.  St.  Louis,  etc.,  E.  Co.  v.  Ja-  Co.,  109  Mo.  App.  557,  83  S.  W.  82; 
cobs,  70  Ark.  401,  68  S.  W.  248.  Nashville,  etc.,  R.  Co.  v.  Stone  &  Has- 

See  also  Wabash  iR.  Co.  v.  Johnson,  lett,  (Tenn.)  )  79  S.  W.  1031;  Ander- 

114  111.  App.  545,  where  the  facts  in  sou  v.  Atohdson,  etc.,  E.  Co.,  93  Mo. 

evidence   were   held   suflScient   to   es-  App.  677,  67  S.  W.  707;   Wallace  v. 

tabldsih  a  waiver  of  notice,   and  In-  Lake  Shore,  etc.,  E.   Co.,   133   Mich, 

temational  &  G.  N.  R.  Co.,  (Tex.  Civ.  633,  10  Det.  Leg.  N.  331,  95  N.  W. 

App.)   94  S.  W.  189,  where  the  facts  750,    as   ,to   presumption   as   between 

"were  held  insufficient  to  establish  a  connecting  carriers;   Bosley  v.  Balti- 

waiver.  more,  etc.,  E.  Co.,  54  W.  Va.  563,  46 

56.  St.   Louis   &  S.   F.   E.   Oo.   v.  S.  E.  613. 

Dysart,   (Tex.  CHv.  App.)    130  S.  W.  59.  Trace  v.  Pennsylvania  E.  Co., 

1047.  35  Pa.  Super.  Ot.  466,  if  a  railroad 

67.  Missouri  Pao.  R.  Co.  v.  Texas,  company  employed  in  the  transporta- 

etc.,  R.  Co.,  41  Fed.  913;  Adams  Ex-  tion  of  live  stock  permits  straw  or 

press  Co.  v.  Walker,  26  Ky.  L.  Eep.  other  combustible  material  to  be  used 
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which  the  law  imposes  upon  it  will  be  presmned  on  the  part  of  the 
carrier,  and  the  burden  placed  upon  it  of  relieving  itself  from  that 
presumption.  Where  injuries  to  live  stock  in  transit  are  such  that 
they  are  as  likely  to  have  been  caused  by  the  nature  of  the  animals 
as  by  the  negligence  of  the  carrier,  the  court  cannot  assume  that 
the  injuries  were  due  to  the  latter  cause.^  Where  there  is  a  con- 
flict of  evidence,  or  more  than  one  conclusion  can  fairly  be  drawn 
from  the  facts,  the  question  as  to  how  the  loss  or  injury  was  caused 
is  properly  one  for  the  jury  to  determine  from  all  the  facts  and 
circumstances  of  the  case.''  Proof  of  delivery  to  the  carrier  of 
stock,  in  good  condition,  and  injury  or  death  while  in  the  custody 
of  the  carrier,  makes  a  prima  facie  case  against  it,  which  may  be 
rebutted  by  evidence  that  it  provided  all  suitable  means  of  trans- 
portation, and  exercised  that  degree  of  care  which  the  nature  of 
the  property  required.*^  Where  cattle  were  delivered  to  a  carrier 
without  any  limitation  of  its  common-law  liability,  and  without 
the  shipper  assuming  any  of  the  hazards  of  shipment,  or  being 
required  or  permitted  to  accompany  and  care  for  the  cattle,  and 
it  is  shown  that  the  cattle  were  delivered  at  their  destination  in 
an  injured  condition,  the  burden  is  on  the  carrier  to  prove  that  the 
cause  of  injury  was  one  for  which  it  is  not  liable.**  Though  the 
contract  under  which  animals  were  carried  by  a  railroad  excepted 

on   the    cars    and    a    fire    originates  Missouri  Pac.  R.  Oo.  v.  T^xas,  etc., 

therefrom  by  which  the  animals  are  E.   Co.,   41   Fed.   913;    Indiana,   etc., 

injured,  a  presumption  of  negligence  R.   Oo.  v.   James,   18   111.  App.   655; 

arises  against  the  compa.ny,  which  it  Ball  v.  Wabash,  etc.,  R.  Co.,  83  Mo. 

must  rebut  in  order  to  relieve  itself  574;   Good  v.  Galveston,  etc.,  R.  Co., 

of  liability  for  the  loss;  Schaeffer  v.  (Tex.)  11  S.  W.  854;  Galveston,  etc., 

Philadelphia,  etc.,  R.  Co.,  168  Pa.  St.  R.   Co.  v.   Stovall,   3  Tex.  App.   Civ. 

209;    Crow  v.  Chicago,   etc.,   R.  Co.,  Oas.,   §   250. 

67  Mo.  App.  135.  62.  Baltimore,  etc.,  R.  Co.  v.  Fox, 

60.  Lewis  v.  Pennsylvania  R.  Co.,  113  111.  App.  180;  Keyes-Marshall 
70  N.  J.  L.  132,  56  Atl.  128,  affd.  59  Bros.  Livery  Co.  v.  St.  Louis,  etc.,  R. 
Atl.  1117,  71  N.  J.  Law,  339.  Co.,    (Mo.  App.)    80  S.  W.  53. 

61.  Estill  V.  New  York,  etc.,  R.  Co.,  63.  Chicago,  etc.,  R.  Co.  v.  Wood- 
147  U.  S.  591,  41  Fed.  849 ;  St.  Louis,  ward,  164  Ind.  3'60,  7S  N.  E.  558,  73 
etc.,  R.  Co.  V.  Weakly,  50  Ark.  397;  N.  E.  810. 
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fire  when  not  caused  by  the  carrier's  negligence  from  the  risk 
assumed,  the  burden  of  proof  was  on  the  carrier  in  an  action  for 
damages  from  fire  to  show  that  the  injury  done  was  not  due  to  its 
negligence."  As  a  general  rule,  where  loss  or  injury  has  been 
shown  while  in  the  custody  of  the  carrier,  the  burden  of  proof  is 
on  the  carrier  to  show  that  loss  or  injury  was  due  either  to  the 
proper  vice  or  inherent  propensities  of  the  stock,'^  or  to  the  negli- 
gence of  the  shipper  in  failing  to  discharge  some  duty  which  he 
had  assumed,  or  to  some  cause  other  than  its  own  negligence.'*  In 
New  York  and  some  other  States  the  carrier,  in  addition  to  show- 
ing that  the  injury  arose  from  the  viciousness  of  the  animals, 
must  show  that  it  has  not  been  guilty  of  any  negligence  itself.^' 
Where  the  shipper  has  undertaken  to  care  for  the  stock,  and  to 
load  or  unload  it,  or  has  assumed  any  other  duty  in  respect  to  it, 
the  burden  is  on  him  to  show  that  the  negligence  of  the  carrier 
was  the  proximate  cause  of  the  loss  or  injury.^    But  the  burden 


64.  Texas  &  P.  Ry.  Co.  v.  Dishman 
&  Tribble,  (Tex.  Civ.  App.)  85  S.  W. 
319. 

65.  Richmond,  etc.,  R.  Co.  v.  Trous- 
dale, 99  Ala.  389;  Western  R.  Co.  v. 
Harwell,  91  Ala.  340;  Toledo,  etc.,  R. 
Co.  V.  Diirkin,  76  111.  395;  McCoy  v. 
Keokuk,  etc.,  R.  Co.,  44  Iowa,  424; 
Dow  V.  Portland  Steam-Packet  Co., 
84  Me.  490  Evans  v.  Fitchburg  R. 
Co.,  Ill  Mass.  142;  Lindsley  v.  Chi- 
cago, etc.,  R.  Co.,  36  Minn.  539;  Hull 
V.  Chicago,  etc.,  R.  Oo.,  41  Minn.  510; 
Doan  V.  St.  Louis,  etc.,  R.  Co.,  88 
Mo.  App.  408;  Wallingford  v.  Colum- 
bia, etc.,  R.  Co.,  26  S.  C.  258;  Louis- 
ville, etc.,  R.  Oo.  v.  Wynn,  88  Tenu. 
320.  See  Casb  v.  Wabash  R.  Co.,  81 
Mo.  App.  109. 

66.  Nelson   v.   Great   Northern   R. 
Co.,  38  Mont.  397,  72  Pac.  643. 

67.  Cragin  v.  New  York  Cent.  R. 


Co.,  51  N.  Y.  61;  Penn.  v.  Buffalo, 
etc.,  R.  Co.,  49  N.  Y.  204,  10  Am. 
Rep.  355;  Giblin  v.  National  Steam- 
ship Co.,  8  Misc.  Rep.  (N.  Y.)  22,  38 
N.  Y.  Supp.  69;  Evans  v.  Fitchburg 
R.  Co.,  Ill  Mass.  142;  Adams  Ex- 
pres  Co.  V.  Bratton,  106  111.  App.  563, 
where  the  carrier  has  the  sole  cus- 
tody of  animals,  tihe  burden  of  proof 
is  on  it  to  S'how  that  it  has  exercised 
ordinary  oare  in  the  carriage  of  the 
freight;  in  other  words,  that  it  is 
free  from  negligence  which,  as  a  suf- 
iicient  contributory  cause,  brought 
about  the  damage. 

68.  Louisville,  etc.,  R.  Oo.  v. 
Harned,  33  Ky.  L.  Rep.  1651,  66  S. 
W.  25;  Needy  v.  Western  Maryland 
R.  Co.,  23  Pa.  Super  Ot.  489;  Chi- 
cago, etc.,  R.  Co.  V.  Carey,  115  111. 
115;  Cleveland,  etc.,  R.  Co.  v.  Craw- 
ford, 24  Ohio  St.  631;  Boehl  v.  Chi- 


906 


THE  LAW  OF  CARRIERS. 


is  on  the  carrier  to  show  that  the  terms  of  a  contract  of  carriage, 
relied  on  in  defense  to  an  action  for  injury  to  live  stock,  were 
assented  to  by  the  consignor/'  The  carrier  is  relieved  from  re- 
sponsibility upon  proof  that  it  has  provided  suitable  means  of 
transportation  and  exercised  the  degree  of  care  which  the  nature 
of  the  property  requires,  as  the  presumption  then  arises  that  the 
stock  were  injured  through  their  inherent  vice.™  Where  this  is 
not  shown,  and  the  defense  is  merely  that  the  injury  resulted 
from  the  proper  vice  of  the  animals,  such  defense  must  be  proven 
affirmati'\rely.''^  Where  the  carrier  is  by  special  contract  relieved 
from  liability  for  loss  occasioned  otherwise  than  by  negligence, 
the  fact  of  loss  raises  no  presumption  of  negligence,  and  the  bur- 
den is  upon  the  shipper  to  prove  negligence.'^    Where  the  shipper 


cago,  etc.,  R.  Co.,  44  Minn.  191; 
Pefteraon  v.  Chicago,  etc.,  R.  Co.,  (S. 
D.)  102  N.  W.  595.  The  burden  of 
proof  is  on  the  shipper,  suing  for 
injuries  to  live  stock,  to  Show  that  a 
valuation  placed  on  the  property  in 
the  contract  of  shipment,  on  which 
the  rates  of  transportation  were 
based,  wiaa  invalid  and  not  binding 
on  him.  United  States  Express  Co. 
V.  Joyce,  (Ind.  App.)  69  N.  E.  1015. 
The  burden  ot  establishing  the  ab- 
sence of  consideraition  for  a  contract 
limiting  the  value  of  live  stock 
shipped  rested  on  the  shipper,  where 
he  alleged  absence  of  such  considera- 
tion in  his  complaint.  Evansville, 
etc.,  R.  Co.  v.  Kevekordes,  (Ind. 
App.)  69  N.  E.  1033.  Where  a  con- 
traot  of  shipment  provides  that  the 
shipper  aball  make  any  claim  for 
injuries  to  stock  within  a  certain 
time,  the  burden  of  Showing  perform- 
ance of  such  condition  rests  on  the 
shipper.  Kalina  &  Cizek  v.  Union 
Pao.  R.  Co.,  (Kan.)  76  Pac.  458.  The 


burden  of  showing  tha/t  a  defect  in  a 
car  accepted  by  him  as  sufficient  was 
not  patent  when  be  examined  the  oar 
is  on  the  shipper.  Williams  v.  Cen- 
tral of  Ga.  R.  Co.,  117  Ga.  830,  43  S. 
E.  980;  Nevises  v.  Chicago,  etc.,  R. 
Co.,   (Wis.)   103  N.  W.  489. 

69.  Cleveland,  etc.,  R.  Co.  v.  Pat- 
ton,  203  111.  376,  67  N.  E.  804. 

70.  Hayman  v.  Philadelphia,  etc., 
R.  Co.,  8  St.  Rep.  (N.  Y.)  86;  Hey- 
man  v.  Philadelphia,  etc.,  R.  Co.,  54 
N.  Y.  Super.  Ot.  158;  Chicago,  etc., 
R.  Co.  V.  Abels,  60  Miss.  1017;  Louis- 
ville, etc.,  R.  Co.  V.  Bigger,  66  Miss. 
319;  Illinois  Cent.  R.  Co.  v.  Team, 
(Miss.)   30  So.  706. 

71.  Fort  Worth,  etc.,  R.  Co.  v. 
Greathouse,  83  Tex.  104,  17  S.  W. 
834. 

72.  Pennsylvania  R.  Co.  v.  Raior- 
dan,  119  Pa.  St.  577;  Hussey  v.  Sar- 
agossa,  3  Woods  (U.  S.)  380;  Inter- 
national, etc.,  R.  Co.  V.  Smith,  1  Tex. 
App.  Civ.  Caa.,  §  844;  Harris  v.  Mid- 
land E.  Co.,  25  W.  R.  63.     See  East 
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assumes  to  take  care  of  the  stock  during  transportation  he  has  the 
burden  of  proving  that  the  loss  was  occasioned  by  the  carrier's 
negligence,  whether  in  failing  to  furnish  proper  care  or  in  the 
transportation.^' 

§  36.  Liability  of  connecting  carriers. 

A  connecting  line  is  ordinarily  relieved  from  all  liability  after 
it  has  delivered  live  stock  in  transit  to  the  next  succeeding  line  in 
good  order.'*  But  a  common  carrier  may  make  either  express  or 
implied  contracts  for  the  delivery  beyond  its  own  lines  and  become 
liable  for  injury  on  the  connecting  line.'^  Where  stock  is  shipped 
over  connecting  lines  under  a  through  contract  of  shipment,  both 
carriers  are  liable  for  the  damages  occasioned  by  either.'^    Where 


Tennessee,  etc.,  R.  Oo.  v.  Johnson,  75 
Ala.  596;  Lindsley  v.  Chicago,  etc., 
E.  Co.,  36  Minn.  539. 

73.  Terre  Haute,  etc.,  R.  Co.  v. 
Sherwood,  132  Ind.  129;  St.  Louis, 
etc.,  R.  Co.  V.  Piper,  13  Kan.  510; 
Louisville,  etc.,  R.  Co.  v.  Hedger,  9 
Bush  (Ky.)  645;  Eankard  v.  Balti- 
more, etc.,  R.  Co.,  34  Md.  197;  Mc- 
Eeath  v.  Wabash,  etc.,  E.  Co.,  20  Mo. 
App.  445. 

74.  See  Connecting  Carriers.  Nash- 
ville, etc.,  R.  Co.  V.  Stone  &  Haslett, 
112  Tenn.  348,  79  S.  W.  1031,  105 
Am.   St.   Rep.   955. 

75.  Missouri,  etc.,  E.  Oo.  v.  Wells, 
28  Tex.  Civ.  App.  304,  58  S.  W.  843; 
Texas,  etc.,  E.  Co.  v.  McCarty,  39 
Tex.  Civ.  App.  616,  69  S.  W.  329; 
Texas  Mexican  Ey.  Oo.  v.  Gallagher, 
(Tex.  Civ.  App.)  64  S.  W.  809;  San 
Antonio,  etc.,  R.  Co.  v.  Barnett,  27 
Tex.  Civ.  App.  498,  66  S.  W.  474, 
verbal  agreements  are  merged  in 
•written  contract. 

Where  a  carrier  contracted  to  ship 
beyond  its  own  line  on  a  connecting 


line,  it  is  noft  liable  to  the  consignor 
for  stock  loaded  at  a  point  beyond 
its  terminus  and  for  which  the  con- 
signor accepted  a  bill  of  lading  from 
the  carrier  operating  it  at  such  place. 
Hartley  v.  St.  Louis,  etc.,  R.  Co.,  115 
Iowa  613,  89  N.  W.  88.  See  also  Rob- 
ert C.  White  Live  Stock,  etc.,  Co.  v. 
Chicago,  etc.,  R.  Co.,  87  Mo.  App. 
330. 

76.  Texas,  etc.,  R.  Co.  v.  Andrews, 
(Tex.  Civ.  App.)  80  S.  W.  390; 
Texas,  etc.,  R.  Co.  v.  Randle,  18  Tex. 
Civ.  App.  351,  44  S.  W.  603.  See 
Texas  Cent.  E.  Co.  v.  Cauble,  33  Tex. 
Civ.  App.  39,  81  S.  W.  1023;  Texas, 
etc.,  R.  Co.  v.  Byers  Bros.,  (Tex.  Civ- 
App.)  73  S.  W.  437;  Texas,  etc.,  E. 
Co.  V.  Cushny,  (Tex.  Civ.  App.)  64 
S.  W.  795.  By  statute  in  some  states 
the  last  carrier  which  receives  the 
shipment  "in  good  order"  is  liable. 
Siusong  V.  Florida  Cent.  R.  Co.,  115 
Ga.  361,  41  S.  E.  566;  Galveston, 
etc.,  E.  Co.  V.  Botts.  (Tes.  Oiv. 
App.)  .70   S.   W.   113. 
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the  contract  of  carriage  limits  the  carrier's  liability  to  damages 
occurring  on  its  own  line,  it  is  not  liable  for  damage  resulting  from 
delays  on  connecting  lines."  But  it  is  liable  for  delay  in  not  fur- 
nishing cars  within  a  reasonable  time  ;'*  and  for  unreasonable  delay 
in  delivering  them  to  a  connecting  carrier ;™  and  for  delay  caused 
by  defects  in  a  car  accepted  from  a  connecting  line;^  and  for  in- 
juries due  to  failure  to  properly  bed  the  cars,  although  the  injuries 
did  not  develop  until  after  the  cattle 'were  in  the  hands  of  a  con- 
necting carrier.*^  An  intitial  line  is  liable  for  a  loss  resulting  from 
a  defect  in  a  car  furnished  by  it,  although  the  loss  occurs  on  a 
connecting  line.  The  shipper  in  such  case  may  hold  either  line 
liable.'^  Where  a  connecting  carrier  refuses  to  accept  cattle  ten- 
tered  by  the  initial  carrier,  because  unaccompanied  by  a  proper 
way-bill,  the  initial  carrier  is  liable.^^  Where  a  connecting  car- 
rier, over  whose  line  a  shipment  of  live  stock  was  routed,  refused 
to  accept  the  same,  it  was  the  duty  of  the  initial  carrier  to  notify 
the  consignor  of  such  fact,  and  obtain  further  directions,  unless 
the  property  was  of  such  a  perishable  nature  that  the  delay  would 
be  calculated  to  injure  or  destroy  it.^*  A  contract  to  carry  by  con- 
necting lines,  the  carrier  making  the  contract  not  contracting  for 

77.  International,  etc.,  R.  Co.  v.  etc.,  R.  Co.,  17  Mo.  App.  394;  Mis- 
Ernest  &  Best,  (Tex.  Civ.  App.)  77  souri  Pac.  R.  Co.  v.  Kingsbury,  (Tex. 
S.  W.  39;  International,  etc.,  K.  Co.  Oiv.  App.)  25  S.  W.  333;  Alabama 
V.  Startz,  97  Tex.  167,  77  S.  W.  1.  G.  S.  R.  Co.  v.  Thomas,  «9  Ala.  294, 

78.  Texas,  etc.,  R.  Co.  v.  Smith  &  7  So.  762,  10  Am.  St.  Rep.  119. 
White,  34  Tex.  Civ.  App.  571,  79  S.  83.  101  Live  Stock  Co.  v.  Kansas 
W.  614.  City,  etc.,  R.  Co.,  100  Mo.  App.  674, 

79.  Felton  v.  McCreary,  etc.,  Live  75  S.  W.  782;  Missouri,  etc.,  R.  .Co. 
Sitock  Co.,  22  Ky.  L.  Rep.  1058,  59  v.  Dilworth,  84  Tex.  327,  67  S.  W. 
S.  W.   744.  88. 

80.  St.  Louis,  etc.,  R.  lOo.  v.  Oar-  84.  Louisville,  etc.,  R.  Co.  v.  Dun- 
lisle,  34  Tex.  Civ.  App.  368,  7S  S.  W.  can  &.  Orr,  137  Ala.  446,  34  So.  988. 
553.  See  Ki.  Worth,  etc.,  R.  Go.  v.  Mas- 

81.  Tex.  Cent.  R.  Co.  v.  O'Lough-  tcrson,  95  Tex.  262,  66  S.  W.  833, 
lin,   (Tex.  Oiv.  App.)   84  S.  W.  1104.  existence    of    void    state    quarantine 

82.  Minneapolis,  etc.,  R.  Oo.  v.  line  will  not  justify  a  refusal  to  ac- 
fit.rain.  81  111.  504;  Potts  v.  Wabash,  cept  cattle. 
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itself  beyond  its  lines,  but  acting  as  agent  only  for  the  contracting 
carrier,  and  the  freight  charges  for  each  line  being  distinct,  is  a 
separable  contract.^  Where  cattle  are  shipped  on  a  through  bill 
of  lading,  a  connecting  carrier  is  not  required  to  furnish  imme- 
diate transportation  for  the  same  on  receiving  it,  but  is  only  bound 
to  forward  the  shipment  with  reasonable  diligence.*'  In  an  action 
for  damages  caused  by  delay  in  the  shipment  of  cattle,  connecting 
carriers  are  not  liable  for  damages  resulting  from  the  fact  that  the 
shipment  was  improperly  routed.*'  Where  a  carrier  delivers  its 
cars  to  a  connecting  carrier  for  transportation  of  stock  to  a  stock- 
yard, it  is  entitled  to  charge  a  reasonable  amount  for  the  use  of  its 
cars,  and,  if  they  are  not  returned  within  a  reasonable  time,  it 
may  sue  the  connecting  carrier  for  damages  or  obtain  a  mandatory 
injunction  to  compel  a  return  of  the  cars.^  A  live  stock  contract 
by  an  initial  carrier  for  the  transportation  of  cattle  beyond  the 
end  of  its  line  and  providing  for  a  through  rate,  lower  than  the 
local  rates,  etc.,  is  within  the  provisions  of  the  Hepburn  Act  June 
29,  1906,  §  7,  and  mages  the  initial  carrier  liable  for  the  negli- 
gence of  any  connecting  carrier.*'  In  an  action  against  joint  car- 
riers for  the  death  of  certain  hogs  from  failure  to  shower  and  keep 
down  their  temperature,  where  the  evidence  affirmatively  shows 

85.  Hughes  v.  Pennsylvania  R.  Co.,  89.  Texas  Cent.  Ey.  Co.  v.  Hieo  Oil 

203  Pa.  322,  51  Atl.  990,  63  L.  R.  A.  Mill,  (Tex.  Civ.  App.)   133  S.  W.  381. 

513,    97    Am.    St.    Rep.    713,    aff'd  Where  the  initial  carrier  is  respon- 

Pennsylvania  R.  Co.  v.  Hughes,  191  sible    for    delay    in    transit    of    live 

U.  S.  477,  24  Sup.  Ct.  132,  48  L.  Ed.  stock  to  a  certain  point,  and  the  cou- 

268.  necting    carrier    for    further 


86.  Chicago,  etc.,  R.  Co.  v.  Kapip,  such  carriers  are  jointly  liable.  Id. 
(Tex.  Civ.  App.)   83  S.  W.  233.  That  a  shipment  of  cattle  was  in- 

87.  Houston,  etc.,  R.  Co.  v.  Bu-  tersitate  would  not,  of  itself,  inde- 
chanan,  (Tex.  Giv.  App.)  64  S.  W.  pendent  of  other  issues  made  by 
1037;  Gulf,  etc.,  R.  Co.  v.  Harris,  pleading  and  evidence  in  a  suit 
(Tex.  Civ.  App.)   72  S.  W.  71.  against  connecting  carriers  for  dam- 

88.  Louisville  &  N.  R.  Co.  v.  Oen-  ages,  render  all  jointly  liable  for  in- 
tral  Stockyards  Co.,  30  Ky.  Law  Rep.  juries  on  one  line  only.  Missouri, 
18,  97  S.  W.  778.  etc.,  R.  Co.  v.  Gober,  (Tex.  Civ.  App.) 

125  S.  W.  383. 
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that  tlie  hogs  were  not  injured  by  any  negligence  of  one  carrier, 
a  verdict  is  properly  directed  for  that  defendant,  as  the  case  is 
within  the  exception  of  the  State  statute,  providing  that,  where  a 
defendant  in  an  action  against  joint  carriers  shall  prove  that  it 
was  not  liable,  judgment  shall  go  only  against  the  remaining  de- 
fendant or  defendants.'"  Under  the  Texas  statute,  permitting 
suit  against  any  railroads  concerned  in  transportation  of  goods, 
where  an  intrastate  shipment  of  live*stock  is  sent  over  two  rail- 
roads, the  initial  carrier  is  liable  for  all  damages  incurred  either 
on  its  line  or  that  of  a  connecting  carrier.''  Where  the  last  con- 
necting carrier  is  sued,  it  will  be  held  liable,  unless  it  is  able  to 
show  that  the  loss  or  damage  occurred  on  a  preceding  connecting 
line.'' 

§  37.  Connecting  carriers — Loss  or  injury. 

Where  defendants,  connecting  carriers,  contracted  to  ship  live 
stock  over  their  connecting  roads  from  the  point  of  shipment  to 
destination  for  an  agreed  price,  which  they  divided  according  to 
an  agreement  between  themselves,  there  was  a  joint  undertaking, 
and  they  were  jointly  liable  for  injuries  sustained  to  one  of  the 
stock  because  of  the  furnishing  of  a  defective  car.''    A  connecting 

90.  Peck  V.  Chicago  G.  W.  R.  C!o.,  point,  whence  the  cattle  would  be 
138  Iowa,  187,  115  N.  W.  1113.  carried    over    a    diflferent    line,    this 

91.  Galveston,  etc.,  R.  Co.  v.  Young  was  a  contract  for  a  through  ship- 
&  Webb,  (Tex.  Civ.  App.)  148  S.  W.  ment.  Miller  v.  Missouri,  etc.,  R. 
1113.  Co.,  157  Mo.  App.  638,  138  S.  W.  902. 

92.  Atlantic  Coast  Line  R.  Co.  v.  Where  a  caretaker  of  live  stock 
Hinely-Stephens  Co.,  64  Fla.  175,  60  without  authority  changed  the  con- 
go.  749.  tract  of  shipment  and  both  railroad 

93.  Green  v.  Chicago,  etc.,  R.  Oo.,  companies  had  notice  of  that  fact 
156  Mo.  App.  a59,  137  S.  W.  611.  their  act  in   so   doing  constituted   a 

Where  the  carrier  accepted  a  ship-  joint  conversion,  rendering  them  ]ia- 

ment  of  cattle  and  issued  a  bill  of  ble    as    insurers    for    the    subsequent 

lading  through  to  destination,  and  a  loss.     People's  State  Savings  Bank  v. 

single   freight  charge  was  made  for  Missouri,  etc.,  R.  Co.,   158  Mo.  App. 

the  shipment,  although  the  carrier's  519,  138  S.  W.  915. 
line    ran    only    to    an    intermediate 
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carrier  receiving  a  car  of  horses  of  the  initial  carrier,  knowing 
that  it  is  defective,  is  answerable  to  the  shipper  for  the  fitness  of 
the  car.'*  In  an  action  against  the  initial  and  delivering  carriers 
for  the  death  of  cattle,  it  was  error  to  instruct  that  plaintiff  could 
not  recover,  if  the  cattle  died  solely  from  the  default  of  the  de- 
livering carrier,  where  the  evidence  authorized  a  finding  of  negli- 
gence by  the  delivering  carrier  contributing  proximately  to  the 
death  of  the  cattle,  although  death  would  not  have  occurred,  except 
for  their  physical  condition  when  received  from  the  initial  car- 
rier.'^ A  live  stock  carrier  is  not  liable  for  injury  or  damage 
caused  by  negligence  of  a  connecting  carrier.'*  Where  animals 
are  shipped  over  several  connecting  carrier's  lines,  and  one  of 
them  is  taken  from  the  car  and  an  inferior  animal  substituted,  the 
last  connecting  carrier,  which  receives  the  goods  as  in  good  order, 
will  be  responsible  to  the  consignee,  and  the  question  of  the  ulti- 
mate responsibility  must  be  settled  among  the  railroads  them- 
selves, Tinder  the  express  provisions  of  the  statute.''  The  initial 
carrier  is  the  agent  of  the  connecting  carrier  in  making  the  con- 
tract of  shipment  of  live  stock  so  that  the  connecting  carrier  is 
liable  on  the  contract  as  if  made  directly  with  it.'^  To  bring  a 
contract  for  shipment  of  live  stock  over  connecting  lines  within  the 
Texas  statute,  making  connecting  lines  jointly  liable,  where  the 
second  carrier  acquiesces  in  the  contract  made  by  the  initial  car- 
rier, etc.,  the  contract  must  be  for  through  carriage,  and  the  ship- 
ment must  be  received  and  carried  by  the  connecting  carrier  under 
that  contract,  and  hence,  where  there  is  no  through  contract,  a  re- 
ceipt by  the  connecting  carrier  does  not  fix  joint  liability.*  Where 
a  shipper  receives  an  injury  beyond  the  line  of  the  initial  carrier, 

94.  Blair  &  Jackson  v.  Wells  Far-  97.  Looiisville     &     N.     R.     Go.     v. 
go  &   Co.,  —  Iowa,  — ,   135  N.  W.       Bums,  —  Ga.  — ,  70  S.  E.  1113. 
615.                                                                       98.  Baltimore,  etc.,  E.  Co.  v.  Klift, 

95.  Jordan  v.  Gulf,  etc.,  E.  Co.,  —      143  Ky.  573,  134  S.  W.  917. 
— ,  58  So.  595.  99.  Galveston,  etc.,  E.  Co.  v.  Jones, 


96.  Kliair  v.  Philadelphia,   etc.,  E.       104    Tex.    92,    134    S.    W.    338,    revg. 
Co.,  —  Del.  Super.  — ,  78  A«.  1085.      judg.  (Tex.  Civ.  App.)  123  S.  W.  737. 
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caused  by  a  defective  appliance  on  the  car,  even  though  the  con- 
necting carrier  is  charged  with  the  duty  of  inspecting  the  car,  its 
failure  to  do  so  will  not  relieve  the  initial  carrier  from  responsi- 
bility for  negligence  in  assigning  the  shipper  a  defective  car.^  A 
carrier,  in  the  absence  of  an  express  contract  to  the  contrary,  is 
only  liable  for  injuries  that  occur  on  its  own  line.^  Under  the 
contract  of  a  carrier  for  delivery  of  animals  in  good  condition  at 
a  certain  place,  which  included  trangportation  over  the  line  of  a 
connecting  carrier,  as  well  as  its  own,  the  initial  carrier  is  re- 
sponsible for  injuries  to  the  animals  occurring  on  a  connecting 
line,  as  well  as  on  its  own  line,  in  the  absence  of  a  stipulation  to 
the  contrary.'  In  an  action  against  one  or  several  carriers  for 
injuries  to  live  stock,  none  of  them  will  be  responsible  for  damages 
occurring  beyond  the  end  of  the  lines  controlled  by  them,  in  the 
absence  of  a  special  contract.*  Where  mules  were  received  by  the 
original  carrier  in  good  condition  and  delivered  at  destination  in 
a  damaged  condition,  in  the  absence  of  a  showing  that  they  were 

Where  a  prima  facie  case  was  of  a  connecting  carrier  were  noit 
made  it  was  error  for  the  court  to  within  a  peitition  charging  negligence 
limit  the  recovery  against  each  de-  of  employes  of  the  initial  carrier, 
fendant  to  injuries  occurring  upon  San  Antonio,  etc.,  R.  Ck>.  v.  Oiittim, 
its  own  line,  and  to  refuse  a  request-  (Tex.  Oiv.  App.)  135  S.  W.  747. 
ed  instruction  that,  if  the  jury  be-  1.  Blatcher  v.  Philadelphia,  etc., 
lieved  that  the  contract  was  a  R.  Co.,  31  App.  D.  C.  385. 
through  contract  and  was  accepted  2.  Cincinnati,  etc.,  R.  Co.  v.  Green- 
by  all  of  the  defendants,  then,  if  ing,  30  Ky.  Law  Rep.  1180,  100  S. 
they   should   find   from   tbe  evidence  W.  SaS. 

that  plaintiffs   were   entitled   to   re-  3.  St.  Louis,  etc.,  R.  Co.  v.  Eandle, 

cover,    their    verdict    should    be    for  8'5  Ark.  127,  107  S.  W.  669. 

plaintiffs   against   all   defendants   in  4.  Illinois   Cent.   R.   Co.  v.   Curry, 

such   sum    as    they   should    find   for  33    Ky.    Law   Rep.    513,    106    S.    W. 

plaintiffs.     Williams   &   Hawkins   v.  294,    also    holding    that    where    live 

Gulf,  etc.,  R.  Co.  of  Texas,  (Tex.  Oiv.  stock   is  shipped   to   a  point  within 

App.)   135  S.  W.  390.  or  without  the  state,  the  contract  of 

A  contract  by  an  initial  carrier  of  shipment  made  with  the  initial  car- 

an   interstate   shipment   limiting   its  rier  is  binding  on  all  the  connecting 

liability  to  its  own  lines  is  valid,  un-  carriers  who  receive  the  live  stock, 
der  the  statute,  so  that  the  employea 
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injured  by  their  inherent  viciousness,  an  initial  carrier  was  liable 
for  injuries  in  transportation,  irrrespective  of  whether  they  were 
injured  on  its  road.^ 

§  38.  Delivery  to  succeeding  carrier. 

If  the  connecting  carriers  refuse  to  receive  live  stock,  it  is  the 
duty  of  the  initial  carrier  to  notify  the  consignor  so  as  to  enable 
him  to  give  further  shipping  directions,  unless  the  property  is 
of  such  a  perishable  nature  that  the  taking  of  time  necessary  to 
give  notice  would  probably  injure  it.°  If  an  intermediate  carrier 
delivered  horses  to  the  shipper  at  a  point  where  they  were  to  be 
taken  by  a  connecting  carrier,  or  to  any  one  authorized  to  receive 
them,  other  than  such  connecting  carrier,  the  intermediate  carrier 
would  not  be  liable  for  injuries  occurring  thereafter.^  Where  an 
initial  carrier  turns  a  car  containing  a  shipment  of  animals  over 
to  the  connecting  carrier,  and  it  is  placed  on  a  transfer  track  be- 
longing to  the  initial  carrier,  but  operated  and  controlled  entirely 
by  a  third  carrier,  being  used  by  it  to  make  transfers  from  its 
tracks  to  those  of  the  other  two  carriers,  the  initial  carrier  is  not 
liable  for  injury  there  occurring  to  the  animals,  on  the  theory 
that  it  occurred  to  them  while  in  its  possession  or  under  its  con- 
trol.* An  assumption  of  control  of  cattle  by  a  connecting  carrier 
operates  as  a  delivery  of  the  cattle  to  the  connecting  carrier.' 
Where,  by  common  consent  of  the  railroad  companies  whose  lines 

5.  Kansas  City  S.  R.  Co.  v.  Nixon-  9.  Texas  &  P.  Ey.  Co.  v.  Scoggin 
McClintock  Co.,  — -  Ark.  — ,  154  S.  &  Brown,  (Tex.  Civ.  App.)  90  S.  W. 
W.  305.  521. 

6.  Southern  Ry.  Co.  v.  Wallace,  —  A  local  belt  raihvay,  used  as  an 
Ala.  — ,  56  So.  714.  agency   by  an   initial   carrier  to   de- 

7.  Southern  Bae.  R.  Co.  v.  W.  T.  liver  cattle  at  stockyards  where  they 
Meadors  &  Co.,  104  Tex.  469,  140  S.  were  to  be  taken  up  by  the  next  eon- 
W.  427,  revg.  judg.  Southern  Pac.  Co.  necting  carrier,  was  not  itself  a  con- 
V.  W.  T.  Meadors  &  Co.,  (Tex.  Oiv.  necting  carrier,  and  a  delivery  of  the 
App.)    129  S.  W.  170.  cattle  to  it  by  the  initial  carrier  was 

8.  St.  Louis,  etc.,  R.  Co.  v.  Randl«,  not  a  delivery  to  the  connecting  car- 
85  Ark.  137,   107  S.  W.  669.  rier.     Id. 

.57 
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centered  in  a  city,  it  was  customary,  -when  live  stock  had  to  be 
changed  from  one  route  to  another,  or  from  one  car  to  another, 
to  deliver  it  to  a  certain  stockyards  company  for  this  purpose,  a 
delivery  by  the  initial  carrier  to  such  company  was  not  a  delivery 
to  the  connecting  line,  so  as  to  relieve  the  initial  carrier  from  its 
duty  to  notify  the  shipper  of  the  inability  of.  the  connecting  line 
to  forward  the  stock  without  delay."  In  the  absence  of  a  statute 
or  commission  regulation  prescribing  the  manner  in  which  trans- 
fer of  freight  from  one  carrier  to  a  connecting  carrier  is  to  be 
made,  the  matter  must  be  left  to  the  connecting  carriers  them- 
selves, subject  to  the  qualification  that  no  unreasonable  method  be 
adopted  by  them,  and  hence,  where  an  initial  carrier  has,  at  the 
point  of  connection,  no  facilities  for  transferring  cattle,  it  may 
lawfully  transfer  the  same  to  the  connecting  road  through  Union 
Stockyards  possessing  such  facilities.^^  An  initial  carrier  select- 
ing stockpens  used  jointly  by  it  and  a  connecting  carrier,  as  the 
place  to  deliver  to  the  latter  a  through  shipment  of  cattle,  is  bound 
to  U5e  ordinary  care  to  maintain  the  pens  in  a  suitable  condition 
for  such  purpose.^  Where  the  evidence  showed  a  prevailing 
custom  of  the  placing  of  a  car  by  a  railroad  on  the  transfer  track 
in  a  certain  town  maintained  by  such  company,  it  was  not  a  de- 
livery of  the  car  to  defendant  road  under  such  custom  until  the 

10.  Louisville  &  N.  R.  Oo.  v.  Farm-  shipper  could  not  insist  on  such  de- 
ers'  &  Drovers'  Live  Stock  Commas-  livery,  and  at  the  same  time  demand 
sion  Firm,  23  Ky.  Law  Rep.  1058,  59  a  delivery  at  the  initial  carrier's  own 
S.  W.  744.  stockyards.     Id. 

11.  Texas  &  P.  Ry.  Co.  v.  Scott  &  Wliere  an  initial  carrier  unloaded 
Robertson,  (Tex.  Civ.  App.)  90  S.  W.  cattle  in  "Southern  pens,''  exposing 
532.  them   to   Texas   fever,   by   reason   of 

12.  Texas  &  P.  Ry.  Co.  v.  Felker,  w!hich  the  connecting  carrier  refused 
(Tex.  Civ.  App.)   90  S.  W.  530.  to  accept  or  transport  them  to  their 

Where  a   railroad   could   not  com-  destination,  the  shipper  was  entitled 

ply   with   its   contract   to   deliver   a  to     recover     their     value     from     the 

shipment   of   cattle   to   a   connecting  initial  carrier.     Missouri,  etc.,  R.  Co. 

road  for  through  transportaition,  ex-  of  Texas  v.  Wells,  23  Tex.  Civ.  App. 

eept  by  a  delivery  at  certain   stock-  355,  54  S.  W.  939. 
yards  used  jointly  by  both  roads,  the 
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car  was  actually  accepted  by  the  train  crew  of  defendant,  whose 
duty  it  was  to  carry  it  to  the  place  to  which  the  car  was  destined.^* 

§  39.  Food,  water,  and  rest  under  28  hour  law. 

The  Twenty-eight  Hour  Law,  June  29,  1906,  is  remedial,  its 
main  purpose  being  to  prevent  cruelty  to  the  animals  shipped,  and 
it  cannot  be  construed  as  not  applicable  to  a  defendant  carrier 
because  such  carrier  did  not  know  how  long  a  connecting  carrier 
from  which  it  received  cars  of  cattle  had  kept  such  cattle  in  con- 
finement without  food  or  water,  but  it  must  learn  such  fact  at  its 
peril."  That  a  defendant  carrier,  after  receiving  from  a  connect- 
ing carrier  cars  of  cattle  which  had  been  confined  without  food 
or  water  beyond  the  prescribe^  period,  acted  promptly  in  unload- 
ing the  same,  is  not  a  defense  to  an  action  to  recover  the  penalty 
prescribed  by  the  law,  but  it  is  in  mitigation.-''  A  terminal  rail- 
road company,  which  receives  cars  of  live  stock  from  other  rail- 
road companies  for  transportation  and  delivery  to  another  com- 
pany or  to  stockyards,  is  a  "  connecting  carrier  "  whose  road  forms 
a  part  of  the  line  of  road  over  which  the  shipment  is  made,  within 
the  meaning  of  the  twenty-eight  hour  law,  and  is  subject  to  its 
provisions  as  to  interstate  shipments.^*  A  railroad  company  is 
guilty  of  a  violation  of  the  statute  if  it  fails  to  give  animals  rest, 
feed,  and  water  when  the  period  of  twenty-eight  hours  from  the 
time  they  were  last  fed  expires,  although  they  were  in  the  posses- 
sion of  a  connecting  carrier  during  part  of  that  period."  In  the 
absence  of  any  custom  to  the  contrary,  the  carrier  last  receiving 

13.  Seaboard  Air  Line  Ey.  v.  the  statute.  Comer  v.  Ooluinbia, 
Friedman,  138  Ga.  316,  57  S.  E.  778.       etc.,   R.   Co.,   52   S.   C.   36,   29  S.   B. 

14.  United    States    v.    St.    Joseph      637. 

etockvards  Co.,  181  Fed.  625.  15.  TTnited    States    v.    St.    Joseph 

A   connecting  carrier  is  bound  to  Stockyards   Co.,   181   Fed.    625. 
take  knowledge  of  the  fact  as  to  how  16.  United  States  v.  Northern  Pao. 

long  a  shipment  of  animals  had  been  Tenn.  Co.,  181  Fed.  879. 
confined   by   the  carrier  from  which  17.  Cincinnati,     etc.,     R.     Co.     v. 

it  received  the  shipment,  that  it  may  Giegg,  25  Ivy.  Law  Rep.  2339,  80  S. 

be  abl-3  to  perform  its  duties  under  W.  512. 
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a  through  shipment  of  live  stock  during  the  twenty-eight  hour 
period  for  feeding  and  watering  must  feed  and  water  the  stock; 
hut,  where  by  custom  such  duty  is  undertaken  by  the  initial  car- 
rier before  delivery  to  the  connecting  carrier,  and  it  fails  to  per- 
form the  duty,  whereby  the  stock  is  delayed  in  shipment,  resulting 
in  loss,  the  initial  carrier  is  responsible  therefor,  even  though  the 
injury  does  not  develop  until  the  stock  has  passed  into  the  posses- 
sion of  the  connecting  carrier,  or  until  the  stock  has  arrived  at 
destination.-'*  It  is  the  duty  of  the  initial  carrier  to  tender  a  ship- 
ment of  cattle  to  the  connecting  carrier  within  a  reasonable  time 
after  the  arrival  of  the  cattle  at  the  point  of  delivery  to  the  con- 
necting carrier,  and  the  connecting  carrier  cannot  decline  to  re- 
ceive the  shipment  merely  on  the  ground  that  the  twenty-eight 
hour  feed  and  rest  period  has  nearly  expired.^'  Where  a  deliver- 
ing carrier  receives  mules  in  bad  condition,  as  the  result,  appar- 
ently, of  neglect  in  the  hands  of  the  receiving  carrier,  and,  having 
unloaded,  fed,  and  watered  them,  forwarded  them  to  their  destina- 
tion, it  is  not  liable  for  damages  sustained  in  depreciation  in  value 
of  the  animals,  but,  being  a  party  to  the  contract  under  which 
they  were  transported,  such  carrier  on  the  refusal  of  the  owner  to 
take  them  was  at  liberty  to  deal  with  the  matter  as  it  saw  fit,  and, 
having  agreed  that  the  mules  should  be  cared  for  at  its  expense 
until  other  provision  is  made,  is  liable  for  their  care  and  feed.^ 

18.  Wlseearver  &  Stone  v.  CJliicago,  for  the  delay  of  the  initial  carrier  in 
etc.,  R.  Co.,  141  Iowa,  131,  119  N.  W.  feeding  and  watering,  no  judgment 
532.  over   against  the   connecting   carrier 

19.  Gulf,  etc.,  R.  Co.  v.  Batte,  for  any  of  the  damages  recovered  by 
(Tex.  Civ.  App.)    107  S.  W.  633.  the  shipper  can  be  had,  even  though 

But  where  the  initial  carrier  the  connecting  carrier  was  also  neg- 
agreed  to  transport  cattle  to  a  ligent,  under  the  rule  that  one  con- 
certain  place,  and  there  feed  and  cerned  in  the  commission  of  a  wrong 
water  them  and  deliver  them  to  can  have  no  recovery  of  another  like- 
another  carrier,  to  be  forwarded,  wise  guilty  thereof.  Ft.  Worth,  etc., 
and  the  latter  refused  to  re-  R.  Co.  v.  Chicago,  etc.,  R.  Co.,  {Tex. 
ceive  them  until  they  bad  been  fed  Civ.  App.)  105  S.  W.  839. 
and  watered  by  the  initial  carrier,  20.  Thompson  v.  Southern  Pac. 
and   the    s/hipper   recovered   damages  Co.,  121  La.  994,  46  So.  993. 
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Where  the  transportation  of  live  stock  was  delayed  ty  the  con- 
necting carrier  in  consequence  of  unusual  rains  and  washouts,  and 
the  delay  required  the  terminal  carrier  to  water  and  feed  the  stock, 
the  reasonable  time  required  for  feeding  and  watering  could  not 
be  charged  against  the  connecting  carrier  as  delay  in  transporting 
the  stock.^^  Where  animals  were  shipped  from  one  State  to  an- 
other, and  on  default  of  the  shipper  to  comply  with  the  contract 
of  shipment  providing  that  he  should  accompany  and  care  for  the 
animals,  it  was  necessary  for  a  connecting  railroad  to  feed  and 
water  the  stock  under  the  United  States  statute,  the  fact  that  this 
was  done  and  that  the  last  of  the  connecting  carriers  presented  a 
bill  for  the  amount  of  expenses  to  the  consignee  did  not  constitute 
a  waiver  of  the  provision  of  the  contract  that  the  shipper  was  to 
feed  and  water  the  cattle.^^  Where,  in  an  action  against  the  initial 
carrier  of  live  stock  for  injury  to  the  stock,  the  undisputed  evi- 
dence showed  that  the  stock  was  in  charge  of  a  stockyards  company 
for  over  thirty-six  hours,  at  the  place  of  destination,  but  did  not 
show  that  the  employes  of  the  stockyards  company  fed  and  watered 
the  cattle  as  it  was  their  duty  to  do,  or  that  the  cattle  were  not 
otherwise  subjected  to  conditions  causing  the  injury  complained 
of,  the  initial  carrier  was  not  liable,  though  the  connecting  carrier 
was  a  partner  in  the  shipment.^  Connecting  carriers  of  live  stock 
are  jointly  and  severally  liable  for  injuries  to  the  stock  resulting 
from  failure  to  properly  feed  the  same  during  transportation, 
where  such  neglect  begins  on  the  initial  line  and  continues  to  the 
point  of  destination.^* 

§  40.  Delay  in  transportation  or  delivery. 

A  common  carrier  is  not  liable  for  the  negligence  of  a  connect- 
ing carrier  in  delaying  a  shipment  of  live  stock  in  the  absence  of 

21.  St.  Louis,  etc.,  E,.  Co.  v.  Landa  23.  Martin  v.  Kansas  City,  etc.,  R. 
&  Storey,  (Tex.  Civ.  App.)  149  S.  W.  Co.,  (Tex.  Civ.  App.)  139  S.  W.  615. 
392.  24.  Baltimore,  etc.,  R.  lOo.  v.  J.  A. 

22.  Southern  Ry.  Co.  v.  Tollerson,  Wood  &  Co.,  130  Ky.  839,  114  S.  W. 
135  Ga.  74,  68  S.  E.  798.  734. 
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a  contract,  express  or  implied,  or  of  a  partnership  or  traffic  agree- 
ment which  makes  the  two  lines  practically  one/^  Where  cattle 
were  delayed  by  a  quarantine  imposed  by  the  public  authorities 
in  the  exercise  of  police  power,  such  delay  and  the  resulting  injury 
to  the  cattle  could  not  be  charged  as  negligence  against  the  carrier 
in  possession  thereof.^  The  initial  carrier  of  live  stock  is  bound 
to  know  whether  the  connecting  line  is  prepared  to  continue  the 
transportation  at  the  point  of  connection  without  undue  delay, 
and  to  inform  the  shipper  if  it  is  not;  and  if,  from  any  unusual 
and  unexpected  cause,  the  connecting  carrier  cannot,  when  the 
stock  reaches  the  end  of  the  initial  line,  furnish  facilities  for  con- 
tinued transportation,  it  is  the  duty  of  the  initial  carrier  either 
to  promptly  forward  the  stock  by  some  other  route,  or  'to  notify  the 
shipper  of  the  facts,  and  for  its  failure  to  do  so  it  is  liable  for  any 
injury  which  results  from  imreasonable  delay."  But  where  plain- 
tiffs shipped  certain  cattle  and  horses  in  the  same  car,  and  the 
carrier  negligently  unloaded  the  cattle  in  pens,  by  reason  of  which 
they  were  exposed  to  Texas  fever,  whereupon  the  connecting  car- 
rier refused  to  accept  the  cattle  for  shipment  to  their  destination, 
but  offered  to  ship  the  horses,  which  plaintiffs  refused,  they  were 
not  entitled  to  recover  against  the  initial  carrier  for  delay  in  ship- 
ping the  horses  occasioned  by  their  requirement  that  both  horses 

25.  Carter  v.  Chicago,  elM.,  R.  Co.,  caused  by  any  delay  resulting  from 
146  Iowa,  201,  135  N.  W.  94;  Galves-  the  selection  of  a  carrier  having  a 
ton,  etc.,  R.  Co.  v.  Noelke,  (Tex.  Civ.  circuitous  route,  which  might  have 
App.)    110  S.  W.  82.  been  avoided.    Ix>ui3ville  &  N.  R.  Co. 

26.  New  York  Cent.,  etc.,  R.  Co.  v.  v.  Duncan  &  Orr,  137  Ala.  446,  34 
Weil,  65  Misc.  Rep.   (N.  Y.)   179,  119  So.  988. 

N.  Y'.  iSupp.  676.     See,  however,  St.  That  a  connecting  carrier  to  whom 

Louis  S.  W.  R.  Co.  of  Texas  v.  Black,  stock  is  to  be  transferred  may  be  un- 

(Tex.  Civ.  App.)   109  S.  W.  410.  prepared  to  continue  the  transporta- 

27.  Louisville  &  N.  R.  Co.  v.  tion  with  due  promptness  does  not 
Farmers'  &  Drovers'  Live  Stock  excuse  a  neglect  by  the  first  carrier 
Commi-ssion  Firm,  107  Ky.  53,  31  to  observe  diligence  in  farwarding  it. 
Ky.  Law  Rep.  708,  53  S.  W.  973.  Alexander  v.  Pennsylvania  R.  Co.,  7 

And  the  initial  carrier  is  liable  Pa.  Super.  Ct.  183,  43  W.  N.  C.  181, 
for     injuries     to     the     consignment 
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and  cattle  should  be  shipped  together.^  An  agent  of  a  connecting 
carrier  of  live  stock  had  no  authority  to  assure  a  shipper  that  his 
check  would  be  accepted  at  the  other  end  of  the  line,  and  the  car- 
rier was  not  liable  for  delay  in  getting  the  stock  from  its  cars, 
occasioned  by  the  refusal  of  the  company  there  to  accept  the 
check.^  Under  Hepburn  Act  June  29,  1906,  §  7,  making  the 
initial  carrier  liable  for  damages  to  an  interstate  shipment,  an 
initial  carrier  is  liable  for  its  own  negligence  or  that  of  connecting 
carriers  resulting  in  delay  in  the  transportation  of  cattle  by  reason 
of  which  they  failed  to  reach  their  destination  within  a  reasonable 
time,  whether  they  were  shipped  under  an  oral  or  under  a  written 
contract  attempting  to  limit  the  carrier's  liability  for  its  own  acts 
or  delays  occurring  on  its  own  line.^  Where  an  initial  carrier 
and  a  connecting  carrier  made  an  arrangement  for  transportation 
of  live  stock  at  a  through  rate,  a  part  of  which  went  to  a  terminal 
carrier  with  whom  the  connecting  carrier  had  an  agreement  for 
sending  its  freight  by  the  terminal  carrier  on  payment  of  a  fixed 
compensation,  the  terminal  carrier  was,  in  the  absence  of  any' 
showing  to  the  contrary,  the  agent  of  the  connecting  carrier,  so 
that  the  connecting  carrier  was  liable  for  any  delay  of  the  terminal 
carrier  in  transporting  cattle.'^  Where  the  detention  of  the  plain- 
tiff's cattle  by  the  last  connecting  carrier  which  resulted  in  damage 
to  them  could  have  been  prevented  by  plaintiff's  conceding  to  the 
carrier's  demand  for  twenty-one  dollars  additional  freight,  which 
plaintiff  was  then  able  to  pay,  the  initial  carrier's  negligence  in 
quoting  plaintiff  an  incorrect  rate  was  not  the  proximate  cause  of 
the  damage  to  the  cattle  by  the  delay  so  as  to  render  such  initial 

28.  Missouri,  etc.,  E.  Co.  of  Texas  93  Ark.  573,  133  S.  W.  775,  124  S. 
V.  Wells,  32  Tex.  Civ.  App.  255,  54      W.  1043. 

S.  W.  939.  31.  Wilburn  v.  Wabash  R.  Co.,  148 

29.  Louisville  &  A.  E.  Co.  v.  Ben^  Mo.  App.  692,  129  S.  W.  484,  also 
r.ett  &  Morgan,  25  Ky.  Law  Rep.  834,  holding  that  the  connecting  carrier, 
76  S.  W.  408.  guilty   of   delay,   was   liable   for   the 

30.  Chicago,  etc.,  R.  Co.  v.  Miles,  damages  sustained. 
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carrier  liable  therefor.'^  Where  plaintiff's  cattle  were  consigned 
to  a  commissioii  firm  to  receive  the  cattle  from  the  chutes  at  the 
stockyards,  the  carrier  was  liable  for  delay  of  eleven  and  a  half 
hours  while  the  stockyards  transported  the  cattle  as  a  connecting 
carrier  from  the  original  carrier's  terminal  station  to  the  cattle 
chutes.'*  Where,  in  an  action  against  several  connecting  carriers 
for  damages  from  delay  in  the  shipment  of  cattle,  the  damages 
are  based  on  the  depreciation  of  the  market  value  of  the  cattle  at 
the  market  to  which  they  were  shipped,  the  fact  that  the  delay  is 
caused  by  washouts  on  the  line  of  one  carrier  does  not  impose  any 
liability  on  the  other  connecting  carriers  for  that  delay,  but  each 
carrier  is  only  liable  for  such  damages  as  occurred  while  the  cattle 
were  in  its  possession.'*  In  an  action  against  two  railroad  com- 
panies, one  of  which  was  agent  for  the  other  in  transportation  of 
live  stock,  for  damages  from  delay  in  delivery,  where  there  is  no 
evidence  of  any  delay  or  negKgence  or  damage  on  the  part  of  such 
agent,  no  liability  can  attach  to  it.'*  Where  nearly  all  live  stock 
shipments  were  received  each  year  by  a  railroad  company  at  the 
same  season  of  the  year  as  the  shipment  of  plaintiff,  a  custom  of 
shippers  to  give  ten  to  twenty  days'  prior  notice  to  furnish  cars 
did  not  excuse  a  delay  of  a  connecting  carrier  of  four  days  in  the 
shipment  of  plaintiff's  stock;  plaintiff  being  under  no  duty  to 
give  such  notice.'* 

§  41.  Power  to  limit  liability. 

A  contract  for  interstate  shipment  of  live  stock  may  limit  the 

32.  Texas  Mexican  Ey.  Co.  v.  Eeed,  33.  VencUl  &  Quincy,  etc.,  R.  Co., 

(Tex.  Civ.  App.)   121  S.  W.  519,  and  132  Mo.  App.  722,  112  S.  W.  1030. 

the  delivering  carrier  having  a  statu-  34.  Crawford    v.    International    &, 

tory  right  to  hold  a  shipment  of  cat-  G.  N.  E.  Co.,    (Tex.  Civ.  App.)    109 

tie  until  all   the  freight   is  paid,  a  S.  W.  987. 

shipper    cannot   complain    of    injury  35.  Chicago,  etc.,  E.  Co.  v.  Young 

to  the  ca4*le  by  their  detention  un-  &  Ball    (Tex.  Civ.  App.)    107  S.  W. 

less  the  carrier  was  negligent  in  car-  127. 

ing  for  them.  36.  Texas  &  P.  Ey.   Co.  v.  Leslie, 
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carrier's  liability  to  its  own  line.'^  Where  connecting  carriers 
made  independent  contracts  with  a  shipper  to  carry  stock  over 
their  several  lines,  the  stipulation  in  the  contract  of  each  that  its 
liability  shall  be  limited  to  its  own  line  will  be  held  reasonable, 
in  the  absence  of  evidence  to  the  contrary.^*  A  common  carrier 
may  by  special  contract  limit  its  liability  for  damages  to  stock  to 
such  injuries  as  occur  or  are  inflicted  while  upon  its  own  line  of 
road.^'  As  a  carrier  at  common  law  was  under  no  liability  beyond 
its  own  line  unless  it  undertook  to  carry  beyond  its  own  line,  the 
provision  of  the  Constitution,  providing  that  no  common  carrier 
shall  be  permitted  to  contract  for  relief  from  its  common-law 
liability,  has  no  application  where  a  carrier  receiving  live  stock 
to  be  transported  to  a  point  beyond  its  own  line  stipulates  that  its 
liability  as  carrier  shall  cease  at  its  terminus  when  the  stock  is 
ready  to  be  delivered  to  the  connecting  carrier,  and  such  stipula- 
tion is  therefore  valid.^"    A  common  carrier,  receiving  live  stock 


(Tex.  Civ.  App.)   131  S.  W.  824. 

37.  Texas  &  N.  0.  R.  Co.  v.  Gray 
(Tex.  Civ.  App.)   99  S.  W.  1135. 

38.  Houston,  etc.,  R.  Co.  v.  Mayea, 
(Tex.  Civ.  App.)  97  S.  W.  318,  hold- 
ing aJso  that,  the  contracts  being  in- 
dependent, notice  given  to  one  of 
claim  of  damages  is  not  notice  to  the 
other. 

39.  Chicago  &  N.  W.  Ry.  Co.  v. 
Smith,  81  111.  App.  364. 

A  provision  in  a  contract  for  the 
carriage  of  live  stock,  that  the  ship- 
per, as  a  condition  precedent  to  re- 
covery of  damages  for  injury  to  said 
etock,  will  give  notice  in  writing  of 
his  claim  to  some  oflBcer  of  the  car- 
rier or  its  nearest  station  agent,  be- 
fore said  stock  is  removed  from  the 
place  of  delivery,  and  before  it  is 
mingled  with  other  stock,  is  void,  for 
unreasonableness,  where  tihe  contract 


limits  the  company's  liability  to 
damages  sustained  on  its  own  line, 
and  the  destination  of  the  stock  was 
on  another  line,  several  hundred 
miles  beyond  the  terminus  of  de- 
fendant's line,  and  the  defendant 
had  no  station  agent  or  officer  at  or 
near  the  place  of  destination.  Baxter 
V.  Louisville,  etc.,  R.  Co.,  165  111.  78, 
45  N.  E.  1003. 

40.  Pittsburgh,  'etc.,  R.  Co.  v. 
Viers,  113  Ky.  526,  24  Ky.  Law  Rep. 
356,  68  S.  W.  469.  But  see  Louis- 
ville &  N.  R.  Co.  V.  Farmers'  cfe  Drov- 
ers' Live  Stock  Commission  Co.,  107 
Ky.  53,  21  Ky.  Law  Rep.  708,  52  S. 
W.  973,  holding  that  the  stipulation, 
in  a  contract  for  shipment  of  live 
stock,  that  the  liability  of  the  initial 
carrier  shall  cease  when  the  stock  is 
"ready  to  be  delivered"  to  the  con- 
necting line,  is  void. 
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for  transportation  over  its  own  and  connecting  lines,  may  by 
contract  limit  its  liability  for  any  delays  at  connecting  points 
caused  by  the  refusal  or  inability  of  the  connecting  line  to  take 
charge  of  the  stock  after  receiving  notice  of  their  arrival  on  the 
connecting  track/^  An  initial  carrier,  limiting  its  liability  by  the 
contract  of  shipment  to  damages  occurring  to  the  shipment  on  its 
own  line,  is  not  liable  for  injuries  to  the  shipment  occurring  on 
the  line  of  the  connecting  carrier,  the^initial  carrier  not  under- 
taking to  transport  the  shipment  beyond  the  terminus  of  its  own 
line.*' 

§  43.  Validity  of  contract  limiting  liability. 

A  contract  for  the  carriage  of  live  stock,  which  limited  liability 
in  case  of  loss  to  a  maximum  sum,  was  void,  the  shipment  being 
interstate.*^  Where  plaintiff,  a  shipper  of  cattle,  demanded  an 
unrestricted  liability  contract  of  defendant  railroad,  but,  after 
the  cattle  were  loaded  and  accepted  by  defendant,  to  be  delivered 
at  a  point  beyond  its  own  line,  and  the  train  was  in  the  act  of 
starting,  plaintiff  was  compelled  to  sign  a  contract  restricting  lia- 
bility to  injuries  on  defendant's  line,  being  refused  an  opportunity 
to  ship  on  unrestricted  terms,  the  restrictions  were  void,  and  no 
defense,  where  injury  resulted.**     A  stipulation  that  a  carrier's 

41.  Louisville,  etc.,  R.  Co.  v."  'ligence  on  its  own  line,  it  was  en- 
Bourne,  16  Ky.  Law  Rep.  825,  29  S.  titled  to  a  peremptory  instruction 
W.  975,  but  it  is  the  duty  of  the  on  its  plea  for  judgment  over  against 
initial  line,  under  such  contract,  to  its  codefendants.  Texas  'Cent.  R.  CJo. 
promptly  notify  the  connecting  line  v.  Pool  &  Smith,  (Tex.  Civ.  App.) 
of  the  arrival  of  the  stock  at  the  re-       114  S.  W.  e»5. 

ceiving  track.  Notice  of  claim   need  not  be  filed 

42.  Gulf,  etc.,  R.  Co.  v.  Kimble,  with  each  company,  but  it  is  suffi- 
(Tex.  Civ.  Aipp.)  109  S.  W.  334.  cient  if  it  is  filed  with  one  of  them. 

Where   there   was   no  evidence    of  Id. 

negligence  on  the  ipart  of  a  railroad  43.  St.  Louis,  etc.,  E.  Co.  v.  Dunn 

company,  sued  as  a-  partner  with  its  &   Stewart,   94  Ark.  407,   127  S.  W. 

codefendants    for    damages    to    ship-  464. 

ments  of  cattle,   the  bill   of    lading  44.  Chicago,  etc.,  R.  Co.  v.  Cotton, 

limiting  liability  of  each  road  to  neg-  87  Ark.  339,  112  S.  W.  743. 
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liability  for  live  stock  shipped  shall  cease  on  its  delivery  to  a  for- 
warding carrier  is  valid  without  regard  to  consideration,  the  car- 
rier being  under  no  obligation  to  carry  the  live  stock  beyond  its 
own  terminus.*^  The  receipt  clause  in  a  bill  of  lading,  naming  as 
the  destination  of  the  stock  to  be  shipped  a  point  beyond  the 
terminus  of  the  carrier's  line  does  not  impose  on  it  the  liability 
of  a  carrier  beyond  such  terminus,  and  hence  does  not  conflict 
with  a  subsequent  express  stipulation  that  its  liability  as  carrier 
shall  cease  at  the  terminus  of  its  line,  or  with  the  provision  that, 
when  necessary  to  transport  the  stock  to  point  of  destination  over 
the  line  of  any  other  carrier,  delivery  to  such  carrier  may  be  made, 
and  the  original  carrier  shall  not  be  liable  for  the  negligence  of 
such  other  carrier.*^  Where  a  verbal  contract  for  the  shipment  of 
horses  to  a  certain  point  for  a  specified  sum  was  made  several  days 
before  the  shipment,  a  subsequent  written  contract  signed  by  the 
consignor,  and  limiting  the  liability  of  the  shipper  to  its  ovm  line, 
is  without  consideration ;  and  it  need  not  be  shown  that  the  written 
contract  was  entered  into  by  the  consignor  through  fraud,  mistake, 
or  duress.*'  Ordinarily,  in  the  absence  of  any  evidence  of  fraud, 
compulsion,  or  want  of  time  to  read  the  written  contract  limiting 
the  carrier's  liability  to  damage  occurring  on  its  own  line,  it  must 
be  taken  as  merging  all  previous  understandings  between  the 
parties.^ 

§  43.  Operation  and  effect  of  limitation. 

Where  the  contract  of  transportation  of  cattle  by  defendant 
over  its  line  and  connecting  lines  limits  defendant's  liability  to 
damage  occurring  on  its  own  line,  the  carrier  is  not  liable  for  dam- 

45.  Nashville,  etc.,  Ky.  v.  Stone  &       Wright,  30  Tex.  Civ.  App.  136,  49  S. 
Haslett,    112   Tenn.    348,    79    S.    W.       W.  147. 

1031,  105  Ami.  St.  Rsp.  955.  48.  San    Antonio,    etc.,    R.    Co.    v. 

46.  Keller    v.    Baltimore    &    O.  E.      Barnett,  37  Tex.  Civ.  App.  498,  66  S. 
Co.,  196  Pa.  St.  57,  46  Atl.  261.  W.  474.    Sep  also  Ft.  Worth,  etc.,  E. 

47.  San    Antonio,    eitc.,    R.    Co.  v.      Co.  v.  Wright,  24  Tex.  Civ.  App.  291, 

58  S.  W.  846. 
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age  resulting  from  negligence  on  the  connecting  line  after  delivery 
of  tte  cattle  to  such  connecting  line/'  The  carrier  receiving 
cattle  for  shipment  under  a  contract  limiting  its  liability  to  dam- 
age occurring  on  its  own  line  is  nevertheless  liable  for  the  negli- 
gence of  a  connecting  line,  if  an  actual  state  of  partnership  exists 
between  the  two  roads.^"  Where  an  interstate  contract  of  ship- 
ment in  terms  limits  each  carrier's  liability  to  its  ovsm  line,  and 
there  is  no  agency  or  partnership  between  them,  they  are  not 
jointly  liable  for  what  happens  on  either  or  both  lines.^^  Under 
the  Missouri  statute,  making  a  carrier  issuing  a  bill  of  lading  for 
a  through  shipment  liable  for  any  loss  to  the  shipment  caused  by 
its  negligence  or  the  negligence  of  any  other  carrier,  the  initial 
carrier  is  liable  for  delay  occurring  through  the  negligence  of  a 
connecting  carrier.^^  Where  hogs  were  shipped  by  rail,  and  a 
number  of  them  died  from  exposure  before  a  reshipment  by  the 
railroad  company  over  a  connecting  road,  and  the  shipper  orally 
notified  the  company  of  the  death  of  the  hogs,  and  demanded 
damages  therefor  before  the  reshipment,  the  written  notice  of 

49.  Arh. — Chicago,  etc.,  R.   Co.  v.  Earnest  &  Boat,   (Tex.  Oiv.  App.)   77 

Slaughter,    84  Ark.   423,   106   S.    W.  S.  W.  39;  International,  etc.,  R.  Co. 

308.  V.  Yound,  (Tex.  Civ.  App.)   73  S.  W. 

Where   the    contract   texempta    de-  68;   Galveston,  etc.,  R.  Co.  v.  Hous- 

fendant     from    liability     "for     any-  ton,    (Tex.  Civ.  App.)   40  S.  W.  843. 

thing  beyond"  its  line,  "excepting  to  50.  Galveston,     etc.,     R.     Co.     v. 

protect  the  through   rate  of   freight  Houston,    (Tex.  Civ.  App.)   40  S.  W. 

named  therein,''  defendant  is  not  lia-  843. 

ble   for  conversion   of  the  cattle,   on  51.  Texas   &   P.  Ry.   Co.   v.   Byers 

fusal  of  a  connecting  carrier  to  de-  Bros.,    (Tex.    Civ.    App.)    73   S.    W. 

liv«r    the    cattle    unless    a    greater  427. 

freight    rate    is    paid.      Little    Rock,  52.  Holland   v.    Atchison,    etc.,    R. 

etc.  R.  Co.  V.  Odom,  63  Ark.  326,  38  Co.,  113  Mo.  App.  694,  114  S.  W.  61; 

S.  W,  339.  Farmers   Bank  of   Laddonia  v.   Wa- 

Tenji.— Nashville,    etc.,    R.    Co.    v.  bash  R.  Co.,  119  Mo.  App.  1,  95  S.  W. 

Stone  &  Haslett,   112  Tenn.   348,  79  286;  Ingwersen  v.  St.  Louis,  etc.,  R. 

S.  W.  1031,  105  Am.  St.  Rep.  955.  Co.,  116  Mo.  App.  139,  92  S.  W.  357. 

Tea:. — International,  etc.,  R.  Co.  v.  See  also  Jones  v.  St.  Louis,  etc.,  R. 

Heittner,   (Tex.  Civ.  App.)   94  S.  W.  Co.,  115  Mo.  App.  332,  91  S.  W.  158. 
189;    International,    etc.,    R.    Co.    v. 
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the  claim  for  damages,  required  by  the  shipping  contract,  was  not 
a  condition  precedent  to  an  action  for  the  damages.^'  In  an  action 
against  a  carrier  for  damages  to  a  shipment  over  the  lines  of  de- 
fendant and  a  connecting  carrier,  where  a  written  contract  limited 
defendant's  liability  to  its  own  line,  in  the  absence  of  competent 
proof  sustaining  an  oral  agreement  for  through  shipment,  defend- 
ant was  not  chargeable  with  damages  on  a  connecting  line." 
Under  the  Missouri  statute  mentioned  above,  where  cattle  were 
injured  on  a  connecting  line,  it  is  no  defense  to  an  action  against 
the  initial  carrier  that  no  notice  has  been  given  to  it,  or  to  the 
connecting  carrier,  as  defendant  could  not  claim  the  protection  of 
a  provision  made  for  the  benefit  of  another,  and  the  contract  did 
not  require  notice  to  defendant  except  where  the  injury  occurred 
on  its  line.^^  Where  a  shipper  enters  into  a  special  contract  with 
the  initial  carrier  for  transportation  of  live  stock,  the  connecting 
carrier  is  entitled  to  the  benefit  of  the  limiting  value  clause,  where 
it  is  provided  in  the  contract  that  it  shall  have  the  benefit  of  such 
valuation.^*  In  an  interstate  shipment  of  horses  under  a  contract 
limiting  the  liability  of  each  carrier  to  injuries  on  its  own  line,  a 
connecting  carrier  is  not  responsible  for  any  injuries  to  the  horses 
before  they  were  received  by  it,  nor  for  damages  for  injuries  to 
them  after  they  were  received  by  it  which  were  the  direct  result 
of  their  having  been  weakened  or  injured  while  in  the  custody  of 
the  initial  carrier,  though  such  damage  did  not  develop  imtil  after 
delivery  to  the  connecting  carrier."  A  bill  of  lading  exempting 
a  connecting  carrier  from  liability  for  damage  to  horses  arising 
from  the  insufficiency  or  defective  condition  of  the  body  of  the 
car  in  which  they  were  received  or  from  injuries  from  suffocation, 

53.  Wichita,  etc.,  R.  Oo.  v.  Koch,  8  Davis  v.   Wabash   Ry.   Co.,   133  Mo. 
Kan.  App.  642,  56  Pae.  538.  App.  637,  99  S.  W.  17. 

54.  MeManus  v.  Chicago  G.  W.  R.  56.  Harby  v.  Southern  Ry.  Co.,  75 
Co.,  138  Iowa,  150,  115  N.  W.  919.  S.  C.  331,  55  S.  E.  760. 

55.  Holland    v.    Atchison,    etc.,    R.  57.  Gulf,  etc.,  R.  Oo.  v.  Cunning- 
Co.,  113  Mo.  App.  694,  114  S.  W.  61;  ham,    (Tex.  'Oiv.   App.)    113    S.   W. 

767. 
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does  not  relieve  the  carrier  from  liability  for  failure  to  inspect 
and  ventilate  the  car  hj  removing  slats  therefrom.^* 

§  44.  Liability  for  improper  loading  or  unloading. 

It  is  the  carrier's  duty,  in  the  absence  of  special  contract,  to 
load  on  the  cars  live  stock  tendered  to  it  for  transportation,  and  it 
is  liable  for  injuries  received  by  them  while  being  loaded  or  re- 
sulting from  improper  loading  or  overloading. ^*  But  where  the 
shipper  specially  contracts  to  load  his  stock,*"  or  where  he  volun- 
tarily undertakes  to  load  them  although  there  is  no  special  con- 
tract,*^ he  alone  is  liable  for  any  injuries  resulting  from  overload- 
ing or  improper  loading,  and  he  cannot  hold  the  carrier  liable 
therefor,  although  there  is  a  general  duty  resting  upon  the  carrier's 
agent  to  examine  trains  under  his  control  and  see  that  the  cars  are 
properly  loaded.  It  has  been  held,  however,  in  some  cases  that 
the  shipper  may  recover  although  he  has  improperly  loaded  the 
stock,  where,  notwithstanding  his  negligence,  it  clearly  appears 
that  the  carrier  knew,  or  ought  to  have  known,  the  condition  of 
the  cars  as  to  their  loading  when  received  by  it.*^  So  where  the 
carrier's  servants  in  fact  do  the  loading  and  unloading,  although 
the  shipper  may  have  expressly  agreed  to  do  so.°^  Where  the 
shipper  undertakes  to  furnish  the  cars  for  the  shipment  of  his 
stock  and  to  load  them,  the  carrier  is  not  responsible  either  for 

58.  Kime  v.  Southern  Ry.  Co.,  160  ton,  etc.,  R.  Co.  v.  Hester,  (Tex.)  7 
N.  C.  457,  76  S.  E.  509.  S.  W.  778;   Griffin  v.  Great  Western 

59.  See  Carriers  of  Goods.  E.  Co.,  15  U.  C.  Q.  B.  507;  Richard- 

60.  Fordyce  v.  McFIynn, .  56  Ark.  son  v.  North  Eastern  R.  Co.,  L.  R.  7 
424,   190   S.   W.   961;    St.  Louis,   etc.,  C.   P.   75,  30  W.  R.  461. 

E.  Co.  V.  Weakly,  50  Ark.  397;  Fort  62.  Kinnick    v.    Chicago,    etc.,    R. 

Worth,  etc.,   R.   Co.  v.   Wood,    (Tex.  Co.,    69   Iowa,    665,   29   N.   W.    772; 

Civ.  App.)   33  S.  W.  14:  Texas,  etc.,  Doan  v.  St.  Louis,  etc.,  R.  Co.,  38  Mo. 

E.  Co.  V.  Klepper,    (Tex.  Civ.  App.)  App.  408. 

24  S.  W.  567;  Missouri  Pae.  R.  Co.  63.  Missouri  Pao.  R.  Co.  v.  Kings*  i 

V.  Edwards,  78  Tex.  307.  bury,  (Tex.  Civ.  App.)  25  S.  W.  322a  i 

61.  Bowie    V.  ■  Baltimore,    etc.,    R.  Norfolk,   etc.,   R.   Oo.   v.  Sutherland,  ! 
Co.,  1  MocArthur  (D.  O.)  609;  Htms-  89  Va.  703. 


CARRIERS  OF  LIVE  STOCK.  927 

defects  in  the  cars  or  for  injuries  resulting  from  improper  load- 
ing.^* The  carrier  is  responsible  for  injuries  to  stock  occurring 
while  they  are  being  unloaded  due  to  insufficient  or  improper 
facilities  or  means  for  unloading  them.^ 

§  45.  Liability  for  animals  escaping. 

It  is  the  duty  of  the  carrier  to  see  that  animals  being  trans- 
ported are  properly  and  securely  fastened  in  the  car  so  that  they 
cannot  escape,  and  it  is  liable  for  the  loss  of  animals  by  escaping 
from  the  cars,  whether  the  loss  results  from  defects  in  the  cars 
provided  for  the  purpose,^^  or  from  a  failure  to  properly  secure 
the  animals  therein.*'  or  to  keep  the  doors  and  windows  properly 
closed,**  or  from  a  failure  to  provide  safe  and  suitable  stock  yards 
or  pens  at  the  point  of  shipment  or  destination.*'  The  contribu- 
tory negligence  of  the  shipper  is,  however,  a  good  defense  in  such 
cases,'"  as  where  the  carrier's  agent  was  prevented  by  the  shipper 
from  locking  the  door  of  a  car,"  or  the  shipper,  who  loaded  the 

'      G4.  Fordyce  v.   McFlynn,   56   Ark.  G6.  See  §  5,  ante. 

434,  19  S.  W.  981.    A  shipper  is  not  67.  Poiierfield    v.     Humphreys,    « 

at  fault  for  failure  to  furnish  cars  Humph.     (Tenn.)      497;     Stuart     v. 

where  it  has  tendered  such  oars  in  u,  Crawley,   2   Stark.    323,    3   E.   C.   L. 

way  not  objected  to  iby  the  carrier  438. 

and  the  latter  fails  to  accept  them  68.  Indianapolis,  etc.,  R.  Co.  v.  Al- 
and make  the  shipment  as  agreed.  len,  31  Ind.  394;  Oxley  v.  St.  Louis, 
Lawrence  v.  Milwaukee,  etc.,  R.  Co.,  etc.,  R.  Co.,  65  Mo.  629.  See  North 
84  Wis.  427.  Missouri  R.  'Co.  v.  Akers,  4  Kan.  453, 
65.  East  Tennessee,  etc.,  R.  Co.  v.  where  mules  escaped  wliile  being 
Herrmann,  93  Ga.  384;  Owen  v.  driven  to  water  it  was  held  to  be  a 
Louisville,  etc.,  R.  Co.,  87  Ky.  636;  question  whether  the  carrier  was  lia- 
Ohesaipeake,  etc.,  R.  Co.  v.  American  ble  as  a  carrier  or  only  as  a  ware- 
Exch.  Bank,   92  Va.  495;   Willough-  houseman. 

by  V.  Horridge,  12  C.  B.  742,  74  E.  69.  Chapin  v.  Chicago,  etc.,  R.  Co., 

O.  L.  742;  Combe  v.  London,  etc.,  R.  79  Iowa,  583,  43  Am.  &  Eng.  R.  Cas. 

Co.,  31  L.  T.  N.  S.  613.    See  Chicago,  543. 

etc.,  R.  Ck).  V.  Owen,  21  111.  App.  339,  70.  Hutchinson  v.  Ohjeago,  etc.,  R. 

where  the  injury  was  held  properly  Co.,  37  Minn.  534. 

attributable  to  the  proper  vice  of  the  71.  Lee  v.  Raleigh,  etc.,  R.  Co.,  73 

animal  and  the  carrier  not  liable.  N.  C.  236. 
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car,  allowed  it  to  start  before  the  doors  were  closed/^  or  knowing 
of  a  defect  in  the  door,  failed  to  make  it  known  to  the  carrier.'^ 
It  is  the  duty  of  a  railroad  which  transports  hogs  to  provide  stock 
pens  reasonably  calculated  to  prevent  their  escape,  and,  while  a 
carrier  of  live  stock  is  not  liable  for  injuries  caused  by  the  in- 
herent vice  of  the  animals,  the  railroad  is  liable  for  an  escape  of 
hogs  which  rooted  out  of  pens  not  reasonably  calculated  to  hold 
them.'*  In  an  action  against  an  initial^carrier  for  the  conversion 
of  a  mule,  alleged  to  have  escaped  from  the  car  while  in  the  pos- 
pession  of  another  carrier,  defendant  was  liable,  whether  such 
other  carrier  acted  as  its  agent  in  transporting  the  car  or  as  a 
connecting  carrier.'^  Where  defendant,  having  contracted  to  ship 
certain  horses  on  a  through  train,  in  fact,  shipped  them  on  a  way 
freight,  and,  after  keeping  them  in  the  cars  for  an  excessive 
period,  unloaded  them  in  improper  stock  pens,  from  which  they 
were  permitted  to  escape,  and  roam  over  the  prairies  without  food 
or  shelter  in  a  blizzard,  and  after  the  stock  was  recovered  they 
were  again  placed  and  kept  in  the  car  for  several  hours  before 
they  were  moved,  when  they  were  in  a  weakened  condition,  with- 
out notice  to  plaintiff,  there  was  evidence  of  negligence  on  the 
part  of  the  carrier.'*  A  carrier  which  furnished  pens  for  cattle 
to  be  put  into,  for  purposes  of  shipment,  is  liable  for  injury  to 
them  from  escaping,  it  having  so  negligently  constructed  or  main- 
tained the  pens  that  they  were  insufficient  to  hold  the  cattle.'^ 
The  negligence  of  a  carrier  in  permitting  the  gate  of  a  stock  pen 
to  remain  out  of  repair  is  the  proximate  cause  of  injuries  to  cattle 
escaping  through  the  gate  on  being  frightened  by  a  passing  train.'* 

72.  Newby  v.  Chicago,  ete.,  R.  Co.,  76.  Drake   v.   Great   Northern  Ky. 
19  Mo.  App.  391.  Co.,  24  S.  D.  19,  133  N.  W.  83. 

73.  Betts  V.  Farmers'  L.  &  T.  Co.,  77.  Missouri,      etc.,      R.      Co.      v. 
21  Wis.  80,  91  Am.  Dec.  460.  Byrne,  3  Ind.  T.  740,  49  S.  W.  41; 

74.  Missouri,  etc.,  R.  Co.  of  Texas  Tracy  v.  Chicago  &  A.  R.  Co.,  80  Mo. 
V.   Rogers,    (Tex.  Oiv.   App.)    141   S.  App.  38^. 

W.   1011.  78.  Texas  &  Pr.  Co.  v.  Bigham,  90 

75.  Houston,   etc.,   R.  'Co.   v.   Hill,      Tex.  223,  38  S.  W.  163,  aff'g  36  S.  W. 
(Tex.  Civ.  App.)    138  S.  W.  445.  1111. 
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Where  plaintiff's  horses  were  unloaded  at  one  of  defendant's  yards 
en  route,  and  they  escaped  from  the  pen  in  which  defendant  had 
placed  them  and  were  damaged  while  at  large,  the  defendant  was 
liable  as  an  insurer  for  damage  from  such  a  cause.™ 

§  46.  Special  contract  for  transportation. — In  general. 

Evidence  that  plaintiff  and  defendant's  superintendent  made 
an  oral  agreement  by  which  defendant  was  to  furnish  a  car  of  a 
certain  kind  at  a  stated  time  and  place  for  the  transportation  of  a 
number  of  horses,  the  rate  also  being  agreed  upon,  was  sufficient 
prima  facie  to  establish  a  completed  contract.*"  Where,  when  the 
shipper  signed  the  contract  for  the  carriage  of  stock,  the  bill  clerk 
showed  him  the  waybill,  which  stated  that  the  stock  would  go  on 
a  certain  train,  the  waybill  was  a  part  of  the  contract,  and  hence 
could  be  considered  in  connection  with  the  other  evidence  to  show 
that  the  stock  was  to  be  carried  on  a  certain  train.*^  A  carrier 
was  liable  at  common  law  for  its  failure  to  promptly  deliver 
mules  to  a  destination  orally  agreed  upon,  though  the  parties,  as 
a  mere  matter  of  form,  without  intending  it  to  have  any  effect, 
entered  into  a  written  contract,  naming  another  and  fictitious 
destination.^^  A  carrier  contracting  to  carry  live  stock  cannot 
excuse  a  breach  of  the  contract  by  proving  inability  to  furnish 
cars  because  of  imusually  heavy  traffic.''  An  unusual  volume  of 
business  is  no  excuse  for  a  carrier's  failure  to  comply  with  a  con- 
tract to  furnish  a  given  number  of  cars  at  a  given  time  and  place 
for  the  shipment  of  cattle  to  market.^    Where  a  shipper  contracts 

79.  Texas  &  P.  E.   Co.  v.  Turner,  wherein    defendant    was    held    liable 
(Tex.  Civ.  App.)   37  S.  W.  643.  for   breach  of  contract   to   ship  cer- 

80.  Wells  Fargo  &   Co.  v.  Potter,  tain  doga  on  a  particular  train. 
1S8  Fed.  888,  110  C.  C.  A.  523.  88.  Deierling    v.    Wabash    R.    Co, 

81.  Kirby  v.  Chicago  &  A.  R.  Co.,  163  Mo.  App.  392,  146  S.  W.  814. 
243  111.  418,  90  N.  E.  352.  83.  Texas  &  P.  Ry.  Co.  v.  Shawnee 

See  also  Harrison  v.  Weir,   69  N".  Cotton    Oil    Co.,     (Tex.    Civ.    App.) 

Y.  Supp.  957,  34  Misc.  Rep.  519,  mo-  118  S.  W.  776. 

tion    to    dismiss    appeal    denied    73  84.  Southern    Kansas     R.     Co.    of 

ISr.   Y.  Supp.  1119,  68  App.  IHt.  83,  Texas  v.  Morris,  100  Tex.  611,  103  S. 
58 
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to  furnish  cars  for  a  shipment  of  stock,  he  may  recover  for  breach 
of  the  contract  though  the  shipment  was  to  be  made  beyond  the 
limits  of  the  State.*^  Where  a  shipper  seasonably  requested  a  car 
for  a  designated  date  for  the  transportation  of  live  poultry,  and 
the  carrier  promised  him  that  a  car  would  be  furnished  on  that 
date,  the  request  and  promise  did  not  constitute  a  special  con- 
tract.*°  Acceptance  of  cattle  for  shipment,  after  instructions  from 
the  shipper  that  he  desired  them  to  arrive  on  a  certain  date,  estab- 
lished a  special  contract  to  deliver  on  that  day.*'  That  a  live  stock 
shipper's  agent  told  a  carrier's  agent  that  cattle  would  be  ready 
for  shipment  on  a  specified  day,  and  asked  him  to  have  cars  on 
hand  at  that  time,  and  the  agent  replied  "All  right,"  shows  a 
contract  to  furnish  cars  at  the  time  specified.**,  A  freight  contract 
for  the  shipment  of  hogs,  providing  that  the  animals  are  to  be 
watered,  fed,  and  cared  for  by  the  shipper  or  his  agent  in  charge, 
means  no  more  than  that  the  shipper  shall  see  that  the  stock  is 
furnished  with  such  feed  and  water  as  is  required  for  consump- 
tion, and  has  no  connection  with  the  general  treatment  of  stock 
essential  to  safe  transportation ;  and  hence  does  not  impose  on  the 
shipper  the  duty  of  showering  the  hogs  to  keep  down  their  tem- 
perature.*' A  contract  between  a  shipper  and  a  carrier  providing 
for  the  transportation  of  live  stock,  and  also  fixing  its  value  in 
case  of  loss  or  damage,  is  divisible;  and  the  lack  of  consideration 
for  the  agreement  fixing  the  value  eliminates  it,  but  leaves  the 
agreement  for  transportation  in  full  force  and  effect,  so  that  the 
shipper  may  bring  his  action  on  the  written  contract  of  shipment 
without   thereby  adopting  the  independent  clause   limiting  the 

W.   396,   aff'g  judg.    (Civ.  App.)    99  87.  Chesapeake    &    0.    Ry.    Co.    v. 

S.  W.  433.  Ruckman,  —  Va.  — ,  76  S.  E.  278. 

85.  Missouri,  etc.,  R.  Co.  of  Texas  88.  San  Antonio,  etc.,  R.  Co.  v.  Ti- 
V.  Gtolson,  (Tex.  Civ.  App.)  133  S.  mon,  102  Tex.  222,  114  S.  W.  792, 
W.  456.  aflfg.  judg.   (Civ.  App.)   110  S.  W.  83. 

86.  Wenzel  v.  Great  Northern  Ry.  89.  Peck  v.  Chicago  G.  W.  R.  Co., 
Co.,  152  Wis.  418,  140  N.  W.  81.    See  138  Iowa,  187,  115  N.  W.  1113. 
Pecos,  etc.,  R.  Co.  v.  Francis,   (Tex. 

av.  App.)    138  S.  W.  797. 
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value.'"  A  contract  for  shipment  of  horses,  and  a  contract  on  the 
back  of  the  same  for  transportation  of  a  person  to  accompany  the 
horses,  each  separately  signed,  are  two  separate  contracts,  so  that 
a  provision  of  the  latter  that  any  question  arising  imder  "  this  con- 
tract "  shall  be  determined  by  the  law  of  a  certain  State,  does  not 
govern  the  former.** 

§  47.  Validity  of  contract. 

A  carrier's  station  agent  has  authority  to  contract  on  the  car- 
rier's behalf  to  furnish  stock  cars  to  a  shipper  of  live  stock  at  a 
specified  time  and  place;  and,  where  a  shipper  of  live  stock  ap- 
plied to  a  carrier's  station  agent  for  cars  to  be  furnished  at  a 
specified  time  and  place  for  the  transportation  of  stock  and  the 
agent  promised  to  furnish  the  cars,  there  was  an  implied  enforce- 
able engagement  on  the  part  of  the  shipper  to  furnish  stock  to 
ship  in  the  cars,  so  that  the  carrier's  agreement  was  not  void  for 
want  of  mutuality.**  A  station  agent  appearing  to  be  clothed  with 
the  usual  powers  of  such  agent  may  make  a  valid  contract  with  a 
shipper  to  furnish  stock  cars  at  a  stated  time,  in  the  absence  of 
knowledge  of  the  shipper  of  any  limitations  on  the  agent's  authoi- 
ity,  and  in  view  of  the  fact  that  the  course  of  dealing  between  the 
same  parties  recognized  such  contracts  as  valid.*'    A  local  station 

90.  Evansville,  etc.,  R.  Co.  v.  Keve-  "not  authorized  to  agree  to  forward 
kordes,  —  Ind.  App.  — ,  59  N.  E.  live  stock  to  be  delivered  as  a  speci- 
1032.  fled  time,  nor  for  any particularmar- 

91.  Brockway  v.  American  Express  ket,"  is  not  a  limitation  of  the 
Co.,  171  Mass.  158,  50  N.  B.  626.  See  power  of  a  station  agent  to  agree  to 
also  Spriggs  Admr.  v.  Rutland  E.  furnish  cars  and  receive  freight  for 
Co.,  77  Vt.  347,  60  Atl.  143.  shipm^ent  on  a  particular  daite,  but  is 

92.  Clark  v.  Ulster  &  D.  R.  Co.,  merely  notice  to  the  shipper  that  the 
189  N.  W.  93,  81  N.  E.  766,  aff'g  judg.  agent  had  no  power  to  bind  the  car- 
100  N.  Y.  Supp.  1110,  114  App.  Div.  rier  absolutely  to  deliver  a,  car  load 
908.  of  stock  on  a  particular  date;    and 

93.  Meriwether  v.  Quincy,  etc.,  R.  this  clause,  taken  in  connection  with 
Co.,  128  Mo.  App.  647,  107  S.  W.  434.  the  further  clause   that  the   carrier 

A  clause  in  a  bill  of  lading  recit-  did  not  agree  to  so  deliver  live  stock, 
ing  that  agents  of  the  carrier  were      was  meant  to  save  the  carrier  from 
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agent  of  a  railroad  company  has  ostensible  authority  to  contract 
to  furnish  cars  for  a  shipment  of  cattle  to  a  destination  beyond  the 
railroad's  line,  and  where  a  shipper  has  no  notice  to  the  contrary, 
and  relies  upon  the  appearance  of  authority,  the'  contract  made 
with  the  agent  is  binding  on  the  company."  A  live  stock  con- 
signor is  presumptively  authorized  to  bind  the  consignee  by  the 
shipment  contract.'^  A  contract  provision  that  the  rules,  regula- 
tions, and  conditions  prescribed  by  a  carrier  of  live  stock,  as  evi- 
denced by  its  published  tariffs,  classifications,  and  circulars,  were 
binding  on  the  shipper,  and  that  his  signature  of  the  contract  was 
conclusive  evidence  Of  his  knowledge  of  and  assent  to  the  con- 
ditions thereof,  is  void.**  Printed  rules  and  regulations  indorsed 
on  the  back  of  a  contract  for  the  transportation  of  live  stock  under 
the  head  of  "  Special  Ifotice  to  Agents  "  are  not  part  of  the  con- 
tract, and  not  binding  on  the  shipper  in  the  absence  of  some  evi- 
dence of  his  assent  thereto.""  Where  defendant's  agent  contracted 
to  furnish  cars  at  a  point  on  another  line  for  a  through  shipment 
to  a  destination  on  its  own  line,  and  the  rule  of  the  initial  carrier 
was  that  responsibility  for  through  transportation  must  be  as- 

liability  for  unavoidabl*  delay,  but  94.  San   Antonio,   etc.,    E.    Co.    v. 

did    not    excuse    the    company    from  Timon,    (Tex.  Civ.  App.)    110  S.  W. 

carrying  the  freight  in  a  reasonable  83. 

time,  nor  for  delays  avoidable  by  care  A  local  agent  of  a,  carrier,  having 

and  diligence.     Id.  power   to  contract  for  the  shipment 

In  an  action  for  the  failure  of  a  of  cattle,  has  power  to  agree  with  the 

carrier  to  furnish  oars  for  the  ship-  shipper   on   the   time  at  which   cars 

ment  of  live  stock,  the  court  prop-  necessary  for  the  shipment  shall  be 

erly   confined   the   issue   to   damages  furnished.    San  Antonio,  etc.,  R.  Co. 

growing  out  of  the  carrier's  failure  v.  Timon,  (Tex.  Civ.  App.)   99  S.  W. 

to  furni.sih  transportation  in  accord-  418. 

anoe   with    an    agreement   made   by  95.  Klair  v.  Philadelphia,  etc.,  R. 

plaintiff    with   a   station    agent;    he  Co.,  —  Del.  Super.  — ,  78  Atl.  1085. 

having  authority  to  receive  and  ship  96.  Houtz  v.  Union  Pac.  R.  Co.,  33 

freight,    and    therefore    implied    au-  Utah,  175,  93  Pac.  439. 

thority  to  agree  to  furnish  cars  for  97.  St.   Louis   &   S.    P.   R.    Co.   v. 

such  purpose  on  a  certain  day.     St.  Copeland,  23  Okl.  837,  103  Pac.  104; 

Louis,  I.  M.  &  S.  R.  Co.  v.  Taylor,  St.  Louis,  etc.,  R.  Co.  v.  Tribbey,  6 

87  Ark.  331,  113  S.  W.  745.  Kan.  App.  467,  50  Pac.  458. 
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stiined,  if  at  all,  by  its  connecting  carrier,  the  transaction  must  be 
assumed  to  have  been  conducted  in  accordance  with  that  custom, 
the  duty  to  furnish  the  ears  under  the  contract  resting  upon  de- 
fendant, and  hence  it  could  ratify  the  agent's  act.''  Where  a 
shipper  has  the  option  to  ship  at  his  own  or  the  carrier's  risk,  he 
will  not  be  bound  in  the  limit  of  his  recovery  by  payment  of  the 
released  rate,  unless  it  appears  that  he  knew  that  such  rate  was 
a  released  rate,  and  that  there  was  a  fair  meeting  of  the  minds 
of  the  shipper  and  carrier  that,  by  payment  thereof,  the  shipper's 
recovery  would  be  limited  to  a  certain  maximum  sum  clearly 
agreed  upon."  Where  a  railroad  depot  agent  verbally  agreed  with 
a  shipper,  who  desired  a  poultry  car  on  a  certain  day,  "  that  he 
thought  he  could  get  the  car,  and  would  do  the  best  he  could 
towards  getting  it,  but  did  not  make  any  absolute  promise  to  get 
the  car,"  and  the  car  was  not  furnished  at  the  date  asked  by  the 
shipper,  the  contract  imposed  on  the  carrier  no  liability  to  furnish 
a  car  absolutely,  and,  as  the  shipper's  action  was  based  on  contract, 
there  could  be  no  recovery.'^  Where  plaintijBF  executed  a  written 
contract  for  the  transportation  of  live  stock  which  contained  noth- 
ing contrary  to  public  policy,  he  was  bound  by  its  terms,  though 
he  failed  to  read  it;  he  cannot  defend  upon  the  ground  that  the 
contract  was  signed  in  haste  and  without  reading,  or  that  he  did 
not  know  its  contents.^  Unless  the  shipper  accepts  the  contract, 
and  understands  and  assents  to  the  restrictive  provisions  thereof, 
he  will  not  be  bound  thereby,  and  the  question  is  one  for  the  jury.' 
Where  a  shipper  of  live  stock  was  led  into  the  execution  of  a  con- 

98.  St.   Louis,  etc.,   E.   C5o.   v.  Bo-       E.  Co.,  125  Mich.  530,  7  Detroit  Leg. 
shear,  102  Tex.  76,  113  S.  W.  6,  affg.       N.  607,  84  N.  W.  1067. 

judg.   (Civ.  App.)   108  S.  W.  1032.  Ifo.— Wyrick  v.  Missouri,   etc.,   R. 

99.  Atlantic  Coast  Line  R.  Co.  v.       Co.,  74  Mo.  App.  406. 

Coachman,   59  Fla.   130,  52  So.  377.  If.   y.— Ames   v.   Fargo,   99   N.   Y. 

1.  St.  Louis  S.  W.  E.  Co.  of  Texaa       Supp.  994,  114  App.  Div.   666. 

V.  Oannington,   (Tex.  Civ.  App.)    110  3.  Cleveland,   etc.,   E.    Co.    v.   Pat- 

S.  W.  965.  ton,  203  111.  376.  67  N.  E.  804.  a!r> 

2.  Mich. — Hengstler  v.   Flint,  etc.,       judg.  104  III.  App.  550. 
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tract  for  the  shipment  which  fixed  the  route,  by  means  of  false 
information  by  the  agent  of  the  carrier,  the  shipper  was  entitled 
to  recover  for  damages  resulting  by  reason  of  that  route  being 
longer  than  another  route  which  he  had  demanded.*  Where  ship- 
pers, at  the  time  they  delivered  cattle  to  a  carrier,  expected  to 
sign  the  written  contract  which  they  afterwards  signed,  it  governs 
on  the  question  of  the  carrier's  liability.^  Where  stock  was  ship- 
ped at  less  than  the  legal  rate,  under  a  contract  exempting  the 
carrier  from  certain  statutory  liabilities,  but  the  carrier  refused 
to  ship  the  stock  without  such  contract,  unless  a  charge  larger 
than  the  legal  rate  was  paid,  the  act  of  the  company  was  not 
illegal,  and  the  shipper  was  bound  by  the  contract.'  A  railroad 
company  may  lawfully  contract  to  furnish  a  shipper  solid  trains 
for  the  transportation  of  cattle  unmixed  with  other  freight,  to 
use  one  engine  only  for  such  transportation,  and  to  deliver  a  ship- 
ment at  a  certain  time.' 

§  48.  Modification  or  merger. 

One  shipping  live  stock  under  a  parol  contract  has  a  right  of 
action  thereunder  for  damages  incurred  prior  to  the  subsequent 
execution  of  a  written  limited  liability  contract.'  A  parol  contract 
for  the  shipment  of  cattle  will  prevail  over  a  different  written 
contract,  signed  by  the  shipper,  as  he  was  about  to  take  the  train 
to  accompany  the  cattle,  without  knowledge  of  its  contents,  and 
imder  the  presumption  that  it  related  only  to  transportation  for 
himself.'    Where  a  carrier  made  an  oral  agreement  with  plaintiii 

4.  Houston,    etc.,    R.    Co.    v.    Bu-      47,  judg.  revd.  99  Tex.  343,  89  S.  W. 
chanan,    (Tex.  Civ.  App.)    94  S.  W.       968. 

199.  8.  Lake  Erie  &  W.  R.  Co.  v.  Seeley. 

5.  Texas   &   P.    Ey.    Co.    v.   Byers  43  Ind.  App.  70,  86  N.  E.  1002. 
Bros.,    (Tex.    CSv.    App.)    73    S.    W.  9.  Gulf,    etc.,    R.    Co.    v.    Looney, 
437.  (Tex.   Civ.  App.)    115  S.  W.  268,  "a 

6.  Paddock  v.  Missouri  Pac.  R.  Co.,  railroad  station  agent  may  make  a 
155  Mo.  524,  56  S.  W.  453.  parol  contract  to  deliver  cattle  at  a 

7.  Gulf,  etc.,  R.  Co.  v.  .Jackson  &  certain  point  in  time  for  a  specified 
Edwards,   (Tex.  Civ.  App.)   86  S.  W.  maricet. 
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for  the  transportation  of  a  mare  which  his  daughter  gave  him,  it 
was  not  relieved  from  the  duty  of  performing  it  by  inducing  the 
daughter,  who  was  not  the  father's  agent,  to  sign  a  contract  for 
transportation  of  the  mare.^*  Where  a  verbal  agreement  is  made 
between  a  shipper  and  a  carrier  to  furnish  stock  cars  at  a  certain 
time  and  to  deliver  the  stock  immediately,  and  a  bill  of  lading  is 
executed  while  the  oral  contract  is  unbreached  and  still  executory, 
reciting  that  the  carrier  does  not  agree  to  deliver  the  stock  at 
destination  at  any  specified  time,  the  verbal  agreement  is  merged 
in  the  bill  of  lading."  Where  a  carrier  undertook,  through  a 
station  agent,  to  furnish  cars  for  a  shipment  of  live  stock  at  a 
specified  time  and  station,  the  contract  was  not  void  nor  super- 
seded by  a  written  contract  for  the  transportation  of  the  live  stock 
signed  by  the  shipper  subsequent  to  the  breach  of  the  oral  contract, 
in  the  absence  of  some  consideration  in  the  written  contract  mov- 
ing to  the  shipper  as  compensation  for  damages  already  incurred 
by  him.^^  Proof  of  the  fulfillment  of  a  contract  made  by  plaintiff 
with  a  station  agent  at  C.  for  shipments  beyond  the  defendant's 
line  would  not  warrant  evidence  of  a  subsequent  agreement  be- 
tween that  agent  and  plaintiff  for  a  shipment  from  M.  to  the  same 
point  beyond  defendant's  line,  where  it  did  not  appear  that  the 
prior  shipment  was  from  M.'^  Where  a  shipper  simply  orders 
cars  to  be  placed  at  a  loading  chute,  two  miles  distant  from  any 
station  of  the  railroad  company,  loads  such  cars  with  cattle,  and, 
without  any  contract  as  to  the  shipment,  except  such  as  the  law 
implies,  accompanies  the  cattle,  which  are  hauled  in  the  train,  to 
the  railroad  station  of  the  company,  and  there  calls  upon  the 
station  agent  to  prepare  a  contract  for  the  shipment,  which  is  done, 
and  the  shipper  signs  the  contract,  receives  a  copy  thereof,  pro- 

10.  Cox  V.  American  Express   Co.,  12.  Clark  v.   Ulster   &  D.   R.   Co., 
147  Iowa,  137,  134  N.  W.  202.  189  N.  Y.  93,  81  N.  E.  766,  aff'g  judg. 

11.  Meriwether  v.  Quincy,  etc.,  R.  100  N.  Y.  Supp.  1110,  114  App.  Div. 
Co.,    138   Mo.   App.   647,    107  S.   W.  908. 

434.  13.  McManus  v.  Chicago  G.  W.  R. 

Co.,  138  Iowa,  150,  115  N.  W.  919. 
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ceeds  on  his  journey,  and  uses  the  contract  to  pay  his  transporta- 
tion, without  making  any  objection  thereto,  the  shipment  is  made 
under  the  written  contract,  although  the  shipper  neither  read  nor 
had  an  opportunity  to  read  the  contract  before  entering  upon  the 
train."  Where  cattle  were  shipped  under  through  contract  with 
defendant  with  stopover  privilege  at  an  intermediate  point,  evi- 
dence of  a  verbal  contract  with  a  local  agent  of  a  connecting  car- 
rier at  such  point  to  transport  the  cattle  through  to  destination 
without  being  unloaded,  in  a  specified  time,  was  inadmissible  with- 
out proof  of  the  authority  of  such  agent  to  make  such  an  agree- 
ment for  defendant.-"  Where  a  common  carrier  violates  its  verbal 
contract  to  ship  cattle  at  a  certain  time,  a  transportation  of  such 
cattle  under  a  written  contract  made  subsequent  to  the  breach  of 
the  verbal  contract  does  not  release  the  damage  for  such  breach, 
in  the  absence  of  a  stipulation  so  providing."  Where  plaintiff 
made  a  verbal  contract  for  the  shipment  of  cattle  and  paid  the 
freight,  and  signed  a  written  contract  after  the  shipment  had 
started,  without  reading  it,  the  verbal  contract  will  control." 

§  49.  Actions  against  carriers  of  live  stock. — Nature  and  form  of 
action. 

The  fact  that  a  shipment  of  live  stock  is  delayed,  and  the  prop- 
erty injured  and  depreciated  in  value,  will  not  give  the  shipper 

14.  Hayes  v.  Missouri,  etc.,  R.  Co.,  son,  26  Tei.  Cir.  App.  518,  63  S. 
84  Kan.  1,  113  Pac.  481.  W.  1023;   Louisville  &  N.  R.  Co.  v. 

15.  St.  Louis,  etc.,  R.  Co.  v.  Fra-  Ckioper,  21  Ky.  I^w  Rep.  1644,  56  S. 
zer,   (Tex.  Civ.  App.)    97  S.  W.  325.  W.    144,    where    parol    contracts    of 

16.  Garni  v.  Ohicago  G.  W.  R.  Co.,  carriage  were  held  to  control  instead 
72  Mo.  App.  34.  See  Helm  v.  Mis-  of  subsequent  written  ones;  Texas 
souri  Pac.  R.  Co.,  98  Mo.  App.  419,  Mexican  R.  Co.  v.  Gallagher,  (Tex. 
72  S.  W.  14S,  wherein  a  written  con-  Civ.  App.)  70  S.  W.  97,  where  the 
tract  was  held  to  supersede  an  oral  written  contract  was  upheld,  and 
one.  Caldwell  v.  Felton,  21  Ky.  Law  'Re-yi. 

17.  Galveston,  etc.,  R.  Co.  v.  Botts,  397,  51  S.  W.  575,  where  there  weie 
22  Tex.  Civ.  App.  609,  55  S.  W.  514.  two  contracts  of  carriage. 

See  Southern  Pac.  R.  Co.  v.  Amder- 
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tie  right  to  terminate  the  relation  of  bailment  by  abandoning  the 
property,  and  charging  the  carrier  as  for  a  conversion.^'  If  the 
shipper  directed  that  the  stock  be  returned  to  the  original  shipping 
point  from  an  intermediate  point  upon  the  carrier's  inability  to 
forward  them  because  of  quarantine  regulations,  he  could  not 
recover  from  the  carrier  for  their  conversion  at  such  intermediate 
point.''  If  an  express  company  agreed  to  receive  horses  from 
plaintiff  and  redeliver  to  him,  he  can  recover  for  breach  of  con- 
tract by  failing  to  redeliver  in  the  condition  received,  though  he 
shipped  the  horses  as  bailee.^  Where,  upon  the  carrier's  inability 
to  ship  stock  to  destination  because  of  quarantine,  they  were  ship- 
ped back  to  the  original  shipping  point  and  tendered  to  the  ship- 
per, when  he  declined  to  receive  them  and  directed  the  carrier  to 
do  whatever  it  saw  fit  with  them,  and  the  stock  were  sold  and  the 
money  held  for  the  shipper,  he  could  not  recover  as  for  a  con- 
version of  the  stock  at  the  original  shipping  point.^'  Where  in- 
jury to  live  stock,  transported  under  a  contract  stipulating  that 
the  shipper  assumed  risk  of  injury  arising  through  the  natural 
propensities  of  the  animals,  occurred  from  the  negligent  operation 
of  the  train,  a  liability  of  the  carrier  arose  which  was  not  covered 
by  the  limitations  of  the  contract,  and  an  action  based  on  the 
negligence  was  maintainable.^ 

§  50.  Rights  of  action. 

Where  plaintiffs  had  control  of  cattle  belonging  to  another  with 
authority  to  ship,  they  were  bailees  and  authorized  to  recover  from 
the  carrier  for  injury  to  the  cattle  by  a  breach  of  the  carrier's  con- 

18.  Spalding  v.  Chicago,  etc.,  R.  an  action  against  an  express  corn- 
Co.,  101  Mo.  App.  235,  73  S.  W.  274.      pany  for  damages  caused  by  its  neg- 

19.  Southern   Ry.    Co.   v.   Wallace,       ligence  en  route. 

—  Ala.  — ,  56  So.  714.  21.  Southern  Ry.   Co.  v.   Wallace, 

20.  McMurray  v.  Fargo,  131  N.  Y.      tupra. 

Supp.   884,   147  App.   Div.   422,   also  22.  Bartelt  v.  Oregon  R.,  etc.,  Co., 

holding  that   a   bailee,  who  ehipped      57  Wa»h.  16,  106  Pac.  487 
iDroT)ertT  bT  express,  could  maintain 
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tract  of  shipment.^  Evidence  that  plaintiff  is  the  consignor  and 
consignee,  and  also  the  owner  of  a  shipment  of  cattle  shows  that 
he  is  the  real  party  in  interest,  and  the  proper  party  to  prosecute 
an  action  for  their  injury.^*  Where  a  shipper  delivered  live  stock 
to  a  carrier  under  an  express  or  an  implied  contract,  the  carrier 
is  liable  to  the  shipper  for  all  damages  done  thereto,  though  another 
may  have  been  interested  therein.^'  It  was  immaterial,  upon  the 
question  of  whether  the  consignee  of  live  stock  was  entitled  to 
recover  against  a  railroad  company  for  damages  en  route,  whether 
he  had  paid  the  consignor  therefor,  if  title  was  in  the  consignee 
when  they  were  injured.^  The  person  in  whose  name  a  contract 
to  transport  live  stock  was  made  is  the  proper  party  to  sue  thereon ; 
ownership  of  the  stock  being  immaterial.^  A  party  in  possession 
of  a  hog  as  bailee,  which  he  ships  by  a  common  carrier,  has  such 
a  special  interest  as  enables  him  to  maintain  an  action  in  tort 
against  the  carrier  for  an  injury  thereto.^*  Plaintiffs  being  both 
the  consignors  and  consignees  of  stock,  the  right  of  action  for 
injury  in  shipment  is  in  them,  though  some  of  the  stock  belonged 
to  other  persons.^  In  an  action  for  damages  to  live  stock  while 
being  transported  by  defendant,  the  fact  that  plaintiff  was  not 

23.  Eastern  Ry.  of  New  Mexico  v.  27.  Bennett  v.  Chicago,  etc.,  R. 
Littlefield,  —  Tex.  — ,  154  S.  W.  Co.,  151  Mo.  App.  293,  131  S.  W.  770, 
543.  28.  United   States   Express   Co.   v. 

24.  Midland  Valley  R.  Co.  v.  Pugh,  Council,  84  111.  App.  491. 

33  Okl.  648,  126  Pac.  759.  29.  Louisville  &  N.  R.  Co.  v.  Wa- 

25.  Pecos,  etc.,  R.  Co.  v.  Dinwid-  then,  22  Ky.  Law  Rep.  82,  49  S.  W. 
die.     (Tex.    Civ.    App.)     146    S.    W.      185. 

280.  Under    the    Kentucky    statute,    a 

26.  Jordan  v.  Gulf,  etc.,  R.  Co.,  —  person  whose  live  stock  is  injured  by 
Itliga.  — ^  58  So.  595,  iholding  also  the  failure  of  a  railroad  company  to 
that  if  the  sale  of  cattle  did  not  comply  with  the  United  States 
carry  with  it  the  seller's  right  of  statute,  requiring  railroad  compan- 
action  for, damages  thereto  in  ship-  ies  to  feed  and  water  stock  every  28 
ment,  the  fact  that  the  cattle  were  hours,  may  recover  his  damages.  Cin- 
sold  and  delivered  would  not  prevent  cinnati,  etc.,  R.  Co.  v.  Gregg,  25  Ky. 
him   from    recovering   for   injury   en  Law  Rep.  3329. 

rortte. 
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named  in  the  bill  of  lading  either  as  consignor  or  consignee  did 
not  justify  a  peremptory  instruction  for  defendant,  where  plain- 
tiff testified  that  he  owned  the  stock,  but  that  the  bill  of  lading 
was  in  the  name  of  a  third  person,  to  protect  him  for  a  balance 
due  on  some  of  the  stock  bought  from  him.'"  A  buyer  of  cattle 
under  contract  binding  him  to  pay  only  for  such  as  were  delivered 
to  him  at  the  place  of  delivery,  and  providing  that  calves  should 
go  with  the  mother  cows,  was  entitled  to  recover  from  the  carrier 
damages  to  the  calves  sustained  in  consequence  of  its  negligence 
in  transporting  them  to  the  place  of  delivery,  since,  under  the 
contract,  he  was  the  owner  of  the  calves.''  Where  a  shipper  of 
live  stock  sold  the  shipment  to  plaintiff,  agreeing  to  deliver  the 
live  stock  at  destination,  pay  the  expenses,  and  stand  the  loss  of 
weight  on  the  live  stock,  the  purchaser  to  pay  a  fixed  sum  per 
hundredweight  for  their  gross  weight  at  destination,  plaintiff  had 
a  right  of  action  against  the  carrier  for  loss  resulting  from  a  fall 
in  the  market  price  of  stock  after  the  time  they  would  have  arrived 
at  destination,  but  for  delay  in  transportation,  the  assignor  being 
entitled  to  recover  for  a  resulting  loss  in  weight  of  the  cattle.'^ 

§  51.  Defenses. 

If  a  shipper  contracted  for  the  transportation  of  cattle  and  a 
horse  in  one  car,  and  the  shipment  of  the  cattle  was  prevented  by 
legal  quarantine,  and  the  shipper  refused  to  permit  the  horse  to 
be  shipped  separately,  he  could  not  recover  against  the  carrier  for 
failure  to  deliver  the  horse  at  destination.''    In  an  action  against 

30.  Fast  T.  Canton,  etc.,  R.  Co.,  77  stock  and  stand  expenses  and  loss  in 
Miss,  498,  37  So.  525.  weight,  and  that  the  assignee  should 

31.  International,  etc.,  R.  Co.  v.  pay  a  fixed  sum  per  hundredweight 
Jones,  (Tex.  Civ.  App.)  91  S.  W.  611.  on  the  gross  weight  delivered,  had  no 

32.  Galveston,  etc.,  R.  Co.  v.  John-  right  of  action  against  the  carrier 
son  1%  Johnson,  (Tex.  Civ.  App.)  133  for  damages  merely  for  the  bad  ap- 
S.  W.  735.  pearance  of  the  cattle  on  account  of 

An  assignee  of  a  consignment  of      delay  in  arrival.     Id. 
live  stock,  the  assignment  providing  33.  Southern    Ry.   Co.   v.   Wallace, 

that  the  shipper  was  to  deliver  the      —  Ala.  — ,  56  iSo.  714. 
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a  carrier  for  damages  to  a  shipper  of  live  stock,  caused  by  delay 
in  furnishing  a  car,  it  is  no  defense  that  the  stock  was  diseased 
and  its  shipment  contrary  to  law,  when  that  condition  was  caused 
by  defendant's  delay  in  furnishing  a  car.'*  Where  a  verbal  agree- 
ment is  made  between  a  shipper  and  a  carrier  to  furnish  stock 
cars  at  a  certain  time,  and  to  deliver  immediately,  and  this  agree- 
ment is  breached  by  the  carrier,  the  shipper  does  not,  by  subse- 
quently shipping  his  goods  in  a  car  furnished  by  the  carrier,  and 
taking  a  bill  of  lading  reciting  that  the  carrier  does  not  agree 
to  deliver  the  stock  at  destination  at  any  specified  time,  preclude 
himself  from  recovering  damages  for  breach  of  the  oral  agree- 
ment.'^ It  is  no  defense  to  an  action  for  breach  of  an  agreement 
to  furnish  cars  at  a  specified  time  that  the  carrier  was  unable 
to  furnish  such  cars  on  the  date  agreed  on  by  reason  of  heavy 
traffic,  and  portions  of  the  answer  alleging  such  defense  are  prop- 
erly stricken  out.'°  A  common  carrier  cannot  avoid  its  responsi- 
bility for  damages  resulting  from  unreasonable  delay  in  trans- 
portation of  live  stock  upon  the  ground  that  its  employes  refused 
to  perform  their  usual  duties,  as  such  delay  results  from  the  fault 
of  the  employes  of  the  common  carrier,  for  which  fault  the 
common  carrier  is  responsible.'^  A  carrier  sued  for  delay  in  trans- 
porting live  stock  cannot  rely  on  plaintiff's  failure  to  give  notice 
of  his  damage  on  discovery  thereof  as  required  by  the  contract, 
where  the  contract  was  not  in  evidence."  It  was  no  defense  for 
delay  in  shipment  of  cattle  that  the  shipper  did  not  sell  the  cattle 
upon  the  first  available  market  after  arrival  at  their  destination, 
where  the  evidence  showed  that  a  sale  upon  that  market  would 
have  resulted  in  a  greater  loss  than  was  suffered  through  their 
sale  upon  another  market.'*    Where  a  railroad  company  contracted 

34.  Missouri,  etc.,  E.  Co.  v.  Sneed,  37.  Sinsabaugh   v.    Cleveland,   etc., 
85  Ark.  293,  107  S.  W.  1182.  R.  Co.,  149  111.  App.  430. 

35.  Meriwether  v.  Quincy,  etc.,  R.  38.  Bennett    v.    Chicago,    etc.,    R. 
Co.,  128  Mo.  App.  647,  107  S.  W.  434.  Co.,  151  Mb.  App.  293,  131  S.  W.  770. 

36.  Meriwdther  v.  Quincy,  etc.,  R.  39.  Tiller  &  Smith  v.  Chicago,  etc., 
Co.,  supra.  R.  Co.,  —Iowa.  — ,  112  N.  W.  631. 
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to  carry  cattle,  to  be  shipped  from  a  quarantined  district  in  Texas, 
from  Kansas  City  to  Seattle,  at  a  stated  rate  per  car,  it  cannot 
avoid  liability  for  the  damages  caused  by  the  breach  of  the  con- 
tract, by  its  refusal  to  receive  the  cattle  at  Kansas  City,  on  the 
ground  that  it  was  without  facilities  for  transporting  them  under 
the  conditions  required  by  law  with  respect  to  cattle  from  a  quar- 
antined district."  Under  the  Act  of  Congress  June  29,  1906, 
requiring  interstate  carriers  to  publish  a  schedule  of  freight  rates 
and  make  their  charges  accordingly,  and  Interstate  Commerce 
Act,  Feb.  4,  1887,  as  amended  by  Act  Mar.  2,  1889,  making  it  a 
fraud  for  a  shipper  to  obtain  a  preference  in  knowingly  making 
a  shipment  under  a  false  billing,  where  a  shipper,  innocent  at  the 
time  and  ignorant  of  any  classification  or  difFerences  in  rates, 
shipped  a  race  horse  and  paid  the  charge  made  by  the  agent  with- 
out being  informed  of  the  valuation  made,  a  contention  that  re- 
covery is  forbidden  by  the  statute  of  1906  because  indirectly 
giving  a  preference  in  rating  forbidden  by  law  cannot  be  sus- 
tained.^ Under  Act  of  Congress  March  3,  1905,  requiring  a 
certificate  of  health  to  accompany  sheep  shipped  from  a  State 
quarantined  for  scabies,  the  same  duty  is  imposed  on  shipper  and 
carrier  as  to  obtaining  a  certificate,  and  if  the  shipper  moved  his 
sheep  without  a  sufficient  certificate  and  the  alleged  certificate  was 
not  signed  by  an  inspector,  he  violated  the  act,  as  well  as  the  car- 
rier, and  could  not  maintain  an  action  for  damages  suffered  by 
the  loss  of  such  paper  by  the  carrier.*^  In  an  action  against'  a 
carrier  for  damages  to  a  dog  in  transportation,  that  the  consignee 
removed  the  dog  at  its  destination  in  the  agent's  absence  and 
receipted  for  it  in  good  condition  is  not  a  conclusive  defense 
against  recovery,  where  the  consignee  had  not  examined  the  dog 
at  the  time  of  giving  such  receipt.''^    In  an  action  for  breach  of 

40.  Chicago,  etc.,  R.  Co.  v.  Frye-  42.  Wakefield  k  Moore  v.  Chicago, 
Bruhn  Co.,  184  Fed.  15,  106  C.  C.  A.  etc.,  R.  Co.,  31  Ky.  Law  Rep.  1108, 
217.  104  S.  W.  778. 

41.  Kessenger  v.  Fitzgerald,  153  43.  Southern  Express  Co.  v.  Ash- 
N.  C.  247,  67  S.  E.  588.  ford,  126  Ala.  591,  38  So.  732. 
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a  carrier's  contract  to  furnish  ears  for  the  shipment  of  stock,  the 
fact  that  the  shipper  did  not  own  or  have  the  stock  when  the  con- 
tract was  made  could  not  affect  the  question  of  the  carrier's  lia- 
bility for  failure  to  provide  cars."  Where,  pursuant  to  plain- 
tiffs' subcontract  for  railroad  construction,  defendant  transported 
their  outfit  from  the  place  where  they  had  finished  work  to  another 
point  free  of  charge  to  plaintiffs,  that  fact  was  no  defense  to  their 
claim  for  damages  to  their  mules  from  negligent  transportation.** 

44.  Pittsburgh,,  etc.,  R.  Go.  v.  Ra-  45.  Gulf,  etc.,  R.  Co.  t.  Gillespie  & 

eer,  5  Ind.  App.  209,  31  N.  E..  853.  Carlton,  (Tei.  Civ.  App.)   118  S.  W. 

628. 
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Cabeiees  of  Passenqees. 

Section     1.  Definition  and  nature  of  carriers  of  passengers. 

2.  Relation  between  carrier  and  passenger. 

3.  Contract  of  carriage. — By  what  law  governed. 

4.  Who  are  passengers. — In  general. 

5.  Who  are  passengers. — Changing  cars  or  leaving  train  temporarily. 

— Persons  transferring. 

6.  Who   are   passengers. — Conveyances   and   places   not   proper   for 

passengers. 

7.  Who  are  passengers. — Invitation  or  acquiescence  of  carrier's  em- 

ployes. 

8.  Commencement  of  relation. — In  general. 

9.  Commencement  of  relation. — Going  to  or  awaiting  train  or  car. 

10.  Commencement  of  relation. — Signaling  car  or  train  to  stop  and 

hoarding  the  same. 

11.  Purchase  of  ticket. 

12.  Entry  of  vehicle  of  carrier. 

13.  Payment  of  fare. 

14.  Children  riding  without  payment  of  fare. 

15.  Termination  of  relation. — ^In  general. 

16.  Termination  of  relation. — Reaching  destination  and  leaving  train 

or  carrier's  premises. 

17.  Termination   of  relation. — Changing   cars  or  leaving  train  tem- 

porarily.— Persons  transferring. 

18.  Termination  of  relation  by  failing  to  alight  at  destination. 

19.  Termination  of  relation  by  failing  to  use  way  provided  for  de- 

parting from  premises. 

20.  Leaving  the  vehicle  of  carrier. 

21.  After  leaving  vehicle  of  carrier. 

22.  Stop-overs  on  continuous  passage  tickets. 

23.  Who  are  not  passengers. 

24.  Limited  and  unlimited  tickets. 

25.  Nontransferable  tickets. 

26.  Persons  riding  gratuitously  generally. 

27.  Persons  riding  on  passes. 

28.  Persons  riding  on  drover's  pass. — Shippers  and  their  agents  ac- 

companying shipments. 

29.  Persons  riding  on  trains  not  generally  used  for  passengers. 
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30.  Persons  riding  on  engine. 

31.  Persons  riding  on  hand  cars. 

32.  Employes  of  others  carried  under  contract  ■with  carrier. 

33.  Employes  of  others  carried  under  contract. — Mail  clerks. 

34.  Employes  of  others  carried  under  contract. — ^Express  messengers. 

35.  Persons  riding  on  freight  trains. 

36.  Persons  accompanying  passengers. 

37.  Employes  of  carrier  as  passengers. 

38.  Employes  of  carrier  as  passengers  in  elevators. 

39.  Rules  and  regulations  of  the  carrier. 

§  1.  Definition  and  nature  of  carriers  of  passengers. 

Carriers  of  passengers  are  those  who  undertake  either  gratuit- 
ously or  for  hire,  to  carry  persons  from  place  to  place.^  Common 
carriers  of  passengers  are  those  who  undertake  to  carry  all  persons 
indifferently  who  apply  for  passage,  so  long  as  there  is  room  and 
there  is  no  legal  excuse  for  refusing.^  To  constitute  one  a  common 
carrier  of  passengers  it  is  necessary  that  he  hold  himself  out  to 
the  public  as  such.'  The  distance  to  be  traveled  by  the  passenger, 
or  his  destination,  do  not  affect  the  question  as  to  whether  the  car- 
rier is  or  is  not  a  common  carrier  of  passengers.*  A  corporation 
may  be  liable  as  a  common  carrier  of  passengers,  although  its  con- 
tracts for  such  carriage  were  ultra  vires?  Common  carriers  of 
passengers  include   railroads ;°   street  railroads,   whether  horse,' 

1.  A  carrier,  who  undertakes  the  Nulty,  19  111.  5&6;  Lemon  v.  Chans- 
transportation  of  prisoners  of  war,  is  lor,  68  Mo.  340,  30  Am.  Rep.  799 ; 
a  carrier  of  passengers  as  to  the  Bennett  v.  Peninsular,  etc.,  Steam- 
necessary  guards.  Truax  v.  Erie  R.  boat  Co.,  6  C.  B.  785,  60  E.  C.  L. 
Co.,  4  Lans.   (N.  Y.)   98.  785. 

2.  Vemer  t.  Sweitzer,  33  Pa.  St.  5.  Albion  Lumber  Co.  T.  De  Nobra, 
208;  Gillingbam  t.  Ohio  River  R.  72  Fed.  739,  196  C.  C.  A.  168, 
Co.,  35  W.  Va.  58-8,  39  Am.  Rep.  837;  44  tJ.  S.  App.  347;  Baltimore,  etc., 
Nashville,  etc.,  R.  Co.  v.  Messino,  1  R.  Oo.  v.  Rambo,  16  U.  S.  App.  377; 
Sneed  (Tenn.)  220;  Bouv.  L.  Diet.,  Caldwell  v.  Richmond,  etc.,  R.  Co., 
tit.   "Common  carrier  of  passengers."  89  Ga.  550. 

3.  Nashville,  etc.,  R.  Co.  v.  Mes-  6.  Davis  v.  Button,  78  Oal.  247; 
sino,  supra.  Gillenwater  v.  Madison,  etc.,  R.  Co., 

4.  Parmalee  v.  Lowitz,  74  III.  116,  5  Ind.  342,  61  Am.  Dec.  101;  Cald- 
24   Am.   Rep.  276;    Parmalee  v.  Mc-  well  y.  Richmond,  etc.,  H.  Co.,  89  Ga. 


CAEKIEKS  or  PASSENGERS. 


945 


dummy,'  electric/  or  cable ;"  city  omnibus .  lines ;"  proprietors  of 
stage  coaches ;^^  hackmen;*'  steamboat  companies;"  ferrymen;'' 
sleeping  car  companies ;'°  and  owners  of  elevators."    A  company 


550;  Murch  t.  Concord  E.  Corp.,  29 
N.  H.  28,  61  Am.  Dec.  631,  a,  rail- 
road Is  a  common  carrier  of  passen- 
gers in  a  caboose  attached  to  a 
freight  train  where  it  is  was  the 
usual  custom  of  the  company  to  so 
carry  passengers. 

7.  Holly  V.  Atlanta  St.  R.  Co., 
(Ga.)    7  Eep.  460. 

8.  Spellman  v.  Lincoln  Rapid 
Trans.  Co.,  36  Neb.  890,  38  Am.  St. 
Eep.  753. 

9.  Richmond  R.,  etc.,  Co.  v.  Bowlea, 
6  Am.  Electl.  Oas.  449,  92  Va.  738. 

10.  Van  de  Vinter  v.  Chicago  City 
Ry.  Co.,  26  Fed.  32;  Watson  v,  St. 
Paul  Cily  R.  Co.,  42  Minn.  46. 

11.  Parmelee  v.  Lowitz,   supra, 

12.  Frenk  v.  Coe,  4  Greene  (Iowa) 
555,  61  Am.  Dec.  141;  Bennett  v. 
Button,  10  N.  H.  481;  iLovett  T. 
Hobbs,  2  Show.  137. 

13.  Lemon  t.  Chanslor,  supra.  See 
Siegrist  v.  Arnot,  86  Mo.  300,  10  Mo. 
App.  197,  56  Am.  Rep.  425. 

14.  The  Pacific,  1  Blatohf.  (U.  S.) 
569;  The  Zenobia,  1  Abb.  Adm.  48; 
The  Aberfoyle,  1  Blatchf.  (U.  S.) 
360;  Jencks  v.  Coleman,  2  Smun,  (U. 
S.)  231;  McOleneghan  T.  Brock,  5 
Rich  L.  (S.  C.)   17. 

16.  Le  Barron  v.  East  Boston  Fer- 
ry Co.,  11  Allen  (Mass.)  312,  87  Am. 
Dec.  717;  Whitmore  v.  Bowman,  4 
Greene  (Iowa)  148;  Slimmer  v. 
Merry,  S3  Iowa,  90;  Blakely  v.  Le 
Due,  19  Minn.  187. 

16.  Welch.  V.  Pulman  Palace  Car 
Co.,  1  Sheld.  (N.  Y.)  457;  Nevin  T. 
PuUman  Palace  Oar  Co.,  106  111.  223, 
59 


46  Am.  Rep.  688;  Pullman's  Palace 
Car  Co.  V.  Barker,  4  Colo.  344,  34 
Am.  Rep.  89;  Pullman's  Palace  Car 
Co.  V.  Fielding,  63  111.  App.  577. 

Liability  of  railroad  company 
drawing  sleeping  cars. — The  public 
interest  and  due  protection  oi  the 
rights  of  passengers  require  that  the 
railroad  compajiy,  which  is  exercis- 
ing the  franchise  of  operating  the 
road  for  the  carriage  of  passengers, 
should  be  charged  with  and  responsi- 
ble for  the  management  of  the  train, 
and  that  all  persons  employed  there- 
on should,  as  to  passengers,  be 
deemed  to  be  servants  of  the  corpora- 
tion. The  railroad  company  is, 
therefore,  liable  for  an  assault  by 
the  porter  of  a  sleeping  car  on  a,  pas- 
senger. Thorpe  v.  New  York  Cent., 
etc.,  R.  Co.,  76  N.  Y.  402,  33  Am. 
Rep.  325;  Dwdnelle  v.  New  York 
Cent.,  etc.,  R.  Co.,  130  N.  Y.  117.  It 
is  also  liable  for  defects  in  a  sleeping 
car,  especially  when  the  passenger  is 
not  aware  that  the  car  is  under  the 
management  of  the  sleeiping  car  com- 
pany. Pennsylvania  Co.  v.  Roy,  102 
U.  S.  457;  Kingsley  v.  Lake  Shore, 
etc.,  R.  Co.,  135  Mass.  54,  28  Am. 
Rep.  300;  Iron  R.  Co.  v.  Mowery,  36 
Ohio  St.  418,  38  Am.  Rep.  597;  Cleve- 
land, etc.,  R.  Co.  V.  Walrajth,  38  Ohio 
St.  461,  4  So.  85. 

17.  Springer  v.  Ford,  189  111.  430, 
53  L.  R.  A.  930,  59  N.  E.  953.  But 
see  Seaver  v.  Bradley,  (Mass.)  69  N. 
E.  795.  See  also  owners  of  Ffassenger 
Elevators,  chap.  2,  i  42. 
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owning  an  amusement  park  and  operating  a  scenic  railway  is  sub- 
ject, when  it  has  accepted  passengers  upon  such  railway  for  hire, 
to  the  liabilities  of  carriers  of  passengers  generally.'*  A  lumber 
company  operating  an  engine  and  flat  cars  to  haul  timber  and 
transport  its  employes  to  and  from  their  work  is  not  a  carrier  of 
passengers,  and  its  employes  while  being  transported  are  not  pas- 
sengers.^'  A  company  engaged  in  the  livery  business  does  not  hold 
itself  out  to  serve  any  and  all  persons,  but  operates  only  under  a 
special  contract,  and  deals  with  such  persons  only  as  it  chooses, 
and  is  in  no  sense  a  common  carrier.^" 

§  2.  Relation  between  carrier  and  passenger. 

The  relation  between  carrier  and  passenger  can  only  be  created 
by  contract,  express  or  implied.  Where  there  is  no  express  con- 
tract which  determines  the  liability  of  the  carrier  for  personal  in- 
juries sustained  by  the  passenger,  the  liability  of  the  carrier  must 
depend  solely  on  the  duty  raised  by  the  law.^^    There  is  a  radical 

18.  O'Callaghan  v.  Dellwood  Park  App.  460;  Gardper  v.  New  Haven, 
Co.,  14«  111.  App.  34,  judg.  aff'd  89  eftc.,  R.  Co.,  51  Conn.  143,  50  Am. 
N.   E.   1005.  Kep.  12,  18  Am.  &  Eng.  R.  Cas.  170; 

19.  Self  V,  Adel  Lumber  Co.,  5  Ga.  Hoar  v.  Maine  Cent.  R.  Co.,  70  Me. 
App.  848,  64  S.  E.  112.  '65;  Pennsylvania  R.  Co.  v.  Price,  96 

20.  Trout  V.  Watkins  Livery  &  Pa.  St.  261,  1  Am.  &  Eng.  R.  Cas. 
Undertaking  Co.,  148  Mo.  App.  631,  234;  Blair  v.  Philadelphia  Rapid  T. 
130  S.  W.  136.  Co.,  36  Pa.  Super.  Ct.  319;   Fremont, 

21.  Farley  v.  Cincinnati,  etc.,  R.  etc.,  R.  Co.  v.  French,  48  Neb. 
Co.,  108  Fed.  14,  47  C.  C.  A.  156;  638,  4  Am.  &  Eng.  R.  Cas.  N.  S. 
Illinois  Cent.  R.  Co.  v.  O'Keefe,  168  365;  Higley  v.  Gilmer,  3  Mont.  90, 
111.  115,  48  N.  E.  294,  39  L.  R.  A.  36  Am.  Rep.  450;  North  Chicago  St. 
148,  61  Am.  St.  Rep.  68;  Schepers  v.  R.  Co.  v.  Williams,  140  111.  275,  53 
Union  Depot  R.  Co.,  126  Mo.  665,  5  Am.  &  Eng.  R.  Cas.  522;  Baltimore, 
Am.  Electl.  Cas.  398,  39  S.  W.  713,  etc.,  R.  Co.  v.  Breinig,  25  Md.  378. 

2    Am.    &    Eng.    R.    Cas.    N.    S.    9;  The  contra>ct  may  be  made  between 

Canaday  v.   United  Rys.   Co.   of   St.  tihe  respective  agents  of  the  carrier 

Louis,  134  Mo.  App.  383,  114  S.  W.  and   passenger.     Russ   v.   Steamboat 

88;    Schaefer   v.   St.   Louis,   etc.,    R.  War  Eagle,  14  Iowa,  363;  Gulf,  etc., 

Co.,  138  Mo.  64,  30  S.  W.  331;  Span-  R.  Co.  v.  Wilson,  79  Tex.  371. 
nagle  v  Chicago,  etc.,  R.  Co.,  31  111. 
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distinction  between  the  liability  of  a  carrier  with  respect  to  the 
transportation  of  goods  and  the  carrying  of  persons,  which  arises 
from  the  intelligence  and  power  of  locomotion  of  the  latter.  The 
former  have  neither  power  of  volition,  nor  of  motion,  and  are 
affected  by  physical  causes  only ;  while  the  latter  have  intelligence, 
judgment  and  discretion,  are  operated  upon  by  moral  causes,  and 
the  carrier  has  not,  and  cannot  have,  even  in  the  case  of  human 
beings  in  whose  persons  another  has  a  property  interest,  the  same 
absolute  control  over  them,  as  it  has  over  inanimate  matter.  The 
doctrine  of  the  law  of  common  carriers  that  the  carrier  is  respon- 
sible for  every  loss  of  or  injury  to  goods  carried  which  is  not  pro- 
duced by  inevitable  accident,  and  which  has  been  pressed  by  con- 
siderations of  policy  beyond  the  general  principles  which  govern 
the  law  of  bailment,  which  a  carriage  of  goods  is,  is  not,  therefore, 
applicable  to  the  carriage  of  passengers.  The  rights,  privileges 
and  protection  attaching  to  the  relation  of  a  passenger  are  im- 
posed upon  common  carriers  upon  considerations  of  public  policy, 
independent  of  contract,  and  arise  from  the  nature  of  their  public 
employment.  Carriers  of  passengers  are  answerable  for  any 
injury  sustained  by  their  passengers  in  consequence  of  their  neg- 
ligence or  want  of  skill,  or  that  of  their  agents  or  servants,  but 
they  are  not  insurers  of  the  safety  of  their  passengers,  like  com- 
mon carriers  of  goods.  Their  duties  are  measured  in  degree  by 
the  dangers  which  attend  their  method  of  carriage,  and  the  high- 
est degree  of  care  and  prudence,  the  utmost  skill  and  foresight, 
which  can  be  exercised  under  all  the  circumstances  as  to  possible 
dangers  and  guarding  against  them,  are  the  only  limits  which  a 
decent  regard  to  the  safety  of  men,  and  a  conformity  to  the  estab- 
lished principles  of  law,  allow  to  be  fixed  to  their  responsibility.^^ 

22.  Coddington    v.    Brooklyn,    etc.,  Deyo  v.  New  York  Cent.  iR.  Co.,   34 

E.  Co.,  102  N.  Y.  66;  Palmer  v.  Del-  N.  Y.  9,  83  Am.  Dee.  418;  Bowen  v. 

aware,  etc..  Canal  Co.,  130  N.  Y.  170,  New   York    Cent.   E.    Co.,    18   N.   Y. 

17   Am.    St.   Eep.    629;    Maverick   v.  408;   Caldwell   v.  New  Jersey  Steam- 

Eiglith  Ave.  E.   Co.,   36  N.   Y.   378;  boat  Co.,  47  N.  Y.  283;  Hegemau  v. 
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Where  the  carrier  acts  as  the  carrier  of  passengers  and  also  of 
their  baggage  its  responsibility  as  to  passengers  is  that  already 
stated,  while  as  to  their  baggage  it  incurs  the  ordinary  responsi- 
bility of  a  common  carrier,  nothing  excusing  it  for  loss  of  or  injury 
to  it  but  inevitable  accident  or  the  act  of  the  public  enemy.**  The 
relation  of  carrier  and  passenger  being  entered  upon,  the  carrier 
is  answerable  for  all  consequences  to  the  passenger  of  the  wilful 
misconduct  or  negligence  of  the  persons  employed  by  it  in  the 
execution  of  the  contract  which  it  has  undertaken  toward  the 
passenger.  This  is  a  reasonable  and  necessary  rule  which  has 
been  upheld  by  the  courts  in  many  cases.^  In  order  to  establish 
the  relation  of  carrier  and  passenger,  the  person  claiming  to  be  a 
passenger  must  have  put  himself  into  the  care  of  the  carrier  for 
the  purpose  of  being  conveyed,  and  the  carrier  must,  impliedly 
at  least,  have  accepted  him  as  a  passenger.  The  acceptance  of  a 
passenger  need  not  be  direct  or  expressed,  but  there  must  be  some- 


Western  K.  Co.,  13  N".  Y.  9,  64  Am. 
Dec.  517;  Boyce  t.  Anderson,  2  Pet. 
(U.  S.)  155;  Philadelphia,  etc.,  R. 
Co.  T.  Derby,  14  How.  (U.  S.)  468; 
Kolton  v.  Western  R.  Corp.,  15  N.  Y. 
444,  69  Am.  Dec.  623;  dark  r.  Mc- 
Donald, 4  McCord  L.  (S.  C.)  223; 
McCIenaghan  v.  Brock,  5  Rich  L.  (S. 
C.)  17;  McNeill  t.  Durham,  etc,  R. 
Co.,  135  X.  C.  R82,  47  S.  E.  765,  67 
L.  R.  A.  227,  rev'g  judg.  132  X.  C. 
510,  44  S.  E.  34,  67  L.  R.  A.  227,  95 
Am.  St.  Rep.  641;  Ansell  v.  Water- 
house,  2  Chit.  Rep.  1,  18  E.  C.  L. 
227 ;  Tattan  v.  Great  Western  R.  Co., 

2  El.  &  El.  844,  105  E.  C.  L.  844; 
CoUett  T.  London,  etc.,  R.  Co.,  6  Eng. 
L.   &   Eq.   303;    Bretherton   v.   Wood, 

3  Bred.  &  B.  54,  7  E.  C.  L.  345. 

23.  Camden,  etc.,  R.  Co.  v.  Burke, 
13  Wend.  (X.  Y.)  611;  HoUister  t. 
Nowlen.  19  Wend.   (X.  Y.)  234;  Cole 


T.  Goodwin,  19  Wend.  (X.  Y.)  S51; 
Powell  T.  Myers,  20  Wend.  (X.  Y.) 
591;  Caldwell  v.  Murphy,  1  Duer  (X. 
Y.)  233;  Chicago,  etc.,  R.  Co.  v.  Car- 
roll, 5  ni.  App.  201;  Bennett  v.  Dut- 
ton,  10  X.  H.  481;  Pittsburgh,  etc., 
R.  Co.  V.  Hinds,  53  Pa.  St.  512,  91 
Am.  Dec.  224;  Grand  Rapids,  etc.,  R. 
Co.  V.  Huntley,  33  Mich.  537,  31  Am. 
Rep.  321;  East  Tennessee,  etc.,  R.  Co. 
V.  Mitchell,  11  Heisk.  (Tenn.)  400; 
Gillingbam  t.  Ohio  River  R.  Co.,  35 
W.  Ya.  595,  29  Am.  St.  Rep.  827; 
Stoker  v.  Saltonstall,  13  Pet.  {U.  S.) 
191;  Crofts  V.  Waterhouse,  11  Moore 
133 ;  Christie  v.  Griggs,  2  Campb.  79. 
24.  Pahneri  v.  Manhattan  R.  Co., 
133  N.  Y.  261,  30  X.  E.  1001;  Dwin- 
elle  V.  New  York  Cent.  R.  Co.,  120 
N.  Y.  117,  17  Am.  St.  Rep.  611,  8 
L.  R.  A.  224;  Stewart  v.  Brooklyn, 
etc.,  E.  Co.,   90  N.  Y.   588.  43  Am. 
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■thing  from  wliicli  it  can  be  fairly  implied.^  One  becomes  a  pas- 
senger upon  a  railroad  when  he  puts  himself  into  the  care  of  the 
company  to  be  transported  under  a  contract,  and  is  received  and 
accepted  as  such  by  the  company;  and,  while  the  relation  is  com- 
monly to  be  implied  from  circumstances,  these  must  be  such  as  to 
warrant  an  implication  that  the  one  has  offered  himself  to  be 
carried,  and  the  other  has  accepted  his  offer  and  received  him; 
and,  where  the  existence  of  the  relation  is  in  controversy,  the 
question  is  whether  the  person  has  presented  himself  in  readiness 
to  be  carried  under  such  circumstances  in  reference  to  time,  place, 
manner,  and  condition  that  the  company  must  be  deemed  to  have 
accepted  him  as  a  passenger.^* 

§  3.  Contract  of  carriage. — By  what  law  governed. 

The  generally  received  rule  for  the  interpretation  of  a  contract 
of  carriage  is  that  it  is  to  be  construed  and  interpreted  according 
to  the  laws  of  the  State  in  which  it  was  made,  imless  it  appears 
upon  the  face  of  the  contract  that  it  was  to  be  performed  in  some 
other  place,  or  made  with  reference  to  the  laws  of  some  other 
place,  and  then  the  rule  of  interpretation  is  governed  by  the  law 
of  the  place.  The  lex  loci  contractiis  determines  the  nature,  valid- 
ity, obligation  and  legal  effect  of  the  contract,  and  gives  the  rule 
of  construction  and  interpretation,  unless  it  appears  to  have  been 

Rep.  185 ;  Hamilton  v.  Third  Ave.  R.  Where  a  car  'bore  the  sign  "Not  in 

Co.,  53  N.  Y.  25 ;  Weed  v.  Panama  R.  Service,"     but     wa,s     stopped     at     a 

Oo.,  17  N.  Y.  363,  72  Am.  Dec.  474;  crossing   and   the    doors   were   open. 

New  Jersey  Steamboat  Oo.  v.  Brock-  plaintiff,   if  sihe   entered  the   car   in 

ett,  121  U.  S.  637,  30  L.  Ed.  1039;  good  faith,  was  a  passenger  on   the 

Baltimore,  etc.,  (R.  Co.  v.  Barger,  80  oar  and  continued  to  be  such  until 

Md.  31,  45  Am.  St.  Rep.  322,  30  Atl.  she   was    given    a,   reasonable   oppor- 

561,  26  L.  R.  A.  222;  Haver  v.  Gen-  tunity  to   alight.     Ahem   v.   Minne- 

tral  R.  Co.,  62  N.  J.  L.  288,  41  Atl.  apolis  St.  R.  Co.,  102  Minn.  435,  113 

917,  43  L.  R.  A.  85;  Norfolk,  etc.,  R.  N.  W.  1019. 

Co.  V.  Anderson,  90  Va.  6,  44  Am.  St.  26.  Hogner  v.  Boston  Elevated  Ry, 

Rep.  886,  17  S.  E.  759.  Co.,  198  Mass.  260,  84  N.  E.  464,  15 

25.  Devine  v.  Chicago  City  R.  Co.,  L.  R.  A.   (N.  S.)   960. 
162  HI.  App.  243. 
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made  with  reference  to  the  laws  and  usages  of  some  other  State 
or  government,  as  when  it  is  to  be  performed  in  another  place, 
and  then  in  conformity  to  the  presumed  intention  of  the  parties, 
the  law  of  the  place  of  performance  furnishes  the  rule  of  inter- 
pretation.^^ Whare  a  passenger  purchased  from  a  New  York  rail- 
road corporation,  at  a  station  within  that  State,  a  ticket  to  the 
city  of  New  York,  and  received  injuries  upon  a  part  of  the  road 
situated  in  Pennsylvania,  through  th»  negligence  of  the  carrier's 
servants,  it  was  held  that  the  amount  of  damages  was  not  limited 
by  a  statute  of  Pennsylvania.^^  Where  a  passenger  delivered  his 
baggage  to  a  railroad  company  in  Pennsylvania,  to  be  carried  to 
New  York,  and  there  delivered,  the  company  was  held  liable,  in 
case  of  failure  to  deliver,  under  New  York  laws,  and  could  not 
take  advantage  of  a  Pennsylvania  statute  defining  the  liability 
of  railroad  corporations  for  baggage.^'  Where  a  passenger  going 
from  New  York  to  her  destination  in  New  Jersey  failed  to  find 
her  trunk  at  the  station  of  departure  so  she  could  check  it,  but 
accepted  a  check  therefor  from  the  baggage  master  on  his  promise 
to  forward  the  trunk,  and  presented  the  check  at  her  destination, 
but  failed  to  receive  the  trunk,  the  contract  for  the  transportation 
of  the  baggage  was  governed  by  the  New  Jersey  law.^°  The  New 
York  Public  Service  Commission  Act,  §  38,  imposing  a  liability 
on  railroad  companies,  etc.,  for  damage  to  property  in  transit, 
only  applies  where  the  loss  occurs  in  that  State,  though  the  ticket 
was  issued  there,  and  liability  for  loss  of  baggage  occurring  on  a 
connecting  road  in  Massachusetts  would  be  governed  by  Massa- 
chusetts laws.''  In  Illinois  it  has  been  held  that,  where  a  contract 
of  transportation,  limiting  the  liability  of  the  carrier  for  personal 

27.  Curtis  v.  Delaware,  etc.,  R.  30.  Williams  v.  Central  R.  Co.  of 
Co.,  74  N.  Y.  116,  30  Am.  Rep.  371;  N.  J.,  93  App.  Div.  (N".  Y.)  582,  88 
Dyke  v.  Erie  R.  Co.,  45  N.  Y.  113,  6  N.  Y.  Supp.  434,  afif'd  183  N.  Y.  518, 
Am.  R«p.  43.  76  N.  E.  1116. 

28.  Dyke  v.  Erie  R.  'Oo.,  supra.  31.  Hasbrouck  v.  New  York  Cent., 

29.  Curtis  v.  Delaware,  etc.,  R.  Co.,  etc.,  R.  Co.,  64  Misc.  Rep.  (N.  Y.) 
supra.  478,  118  N.  Y.  Supp.  735. 
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injuries,  was  made  in  Iowa,  and  the  passenger  under  such  contract 
was  killed  in  Illinois,  as  such  limitation  was  against  the  laws  of 
Iowa,  it  would  have  no  binding  effect  in  Illinois.'^  And  in  an 
action  against  a  carrier  for  the  loss  of  baggage,  it  was  held  that  the 
law  of  the  State  in  which  the  contract  of  transportation  was  made 
governs  the  rights  and  liabilities  of  the  parties.'^  In  Kentucky 
the  rule  is  maintained  that  the  lex  loci  delicti  governs  in  a  pas- 
senger's action  for  personal  injuries,  and  not  the  law  of  the  place 
where  the  contract  of  carriage  was  made,  so  that  rights  given  by 
the  law  of  the  place  of  the  injury  can  only  be  defeated  by  defenses 
permitted  by  that  law.'*  The  rule  in  Louisiana  is  that  a  contract 
for  the  conveyance  of  passengers  is  governed  by  the  law  of  the 
place  where  it  is  made,  and  not  that  of  the  shipowner's  domicile.'" 
The  Massachusetts  courts  have  held  that  the  British  rule  that  a 
carrier  of  passengers  may  stipulate  against  liability  for  personal 
injuries  caused  by  its  servants'  negligence,  though  contrary  to  the 
policy  of  Massachusetts  law,  is  not  immoral,  and  will  be  enforced 
in  that  State  in  the  case  of  a  contract  made  in  Ireland  f^  and  that 
a  contract  upon  the  face  of  a  steamship  ticket  issued  in  England 
limiting  the  liability  for  loss  of  baggage,  being  valid  in  England, 
where  made,  will  be  enforced  in  Massachusetts,  although,  if  made 
in  the  latter  place,  it  would  be  void  as  against  public  policy."  A 
contract  by  a  railroad  to  carry  a  passenger  and  baggage,  evidenced 
by  a  ticket,  is  governed  by  the.  law  of  the  State  where  made  f^ 

32.  Illinois  Cent.  R.  Co.  v.  Beebe,       Louisville  &  N.  R.  Co.  v.  Harmon,  23 
69  111.  App.  363,  aff'd  174  111.  13,  50       Ky.  Law  Rep.  871,  64  S.  W.  640. 

]Sr.  E.  1019,  43  L.  R.  A.  310,  66  Am.  35.  Arayo  v.  Currel,  1  La.  538,  30 

St.   Rep.   353.  Am.  Dec.  3S6. 

33.  Wald    V.     Pittsburg,     etc.,     R.  36.  O'Eegan  v.   Cunard   S.   S.   Co., 
Co.,   60  111.  App.  460.  leO    Mass.    356,    35    N.    E.    1070,    39 

34.  Dallas  v.  Illinois  Cent.  R.  Co.,  Am.  St.  Rep.  484. 

144  Ky.  737,  139  S.  W.  958,  althougb  37.  Fonseoa   v.    Cunard   S.    S.   Co., 

the  action  is  brought  in  the  domestic  153  Mass.  553,  37  N.  E.  665,   12  L. 

forum;    Pitttsburgh,   etc.,   R.    Co.   v.  R.  A.  340. 

Grom,   142  Ky.   51,   133   S.  W.  977;  38.  Hubbard  v.  Mobile  &  0.  R.  Co., 
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and  hence,  where  a  passenger  bought  a  return  trip  ticket  in  Cali- 
fornia, the  law  of  that  State  governs  its  performance.^'  But  a 
contract  for  the  carriage  of  a  passenger  and  his  baggage  to  hia 
destination  in  Mexico  and  return,  made  by  the  initial  carrier  in 
Texas,  is  governed  by  the  laws  of  Texas."  A  contract  made  in 
the  District  of  Columbia  by  a  railroad  company  with  the  United 
States  as  to  the  transportation  of  mails  and  postal  clerks  being 
governed  by  the  law  of  the  United  States,  and  the  Supreme  Court 
of  the  United  States  having  held  that  a  postal  clerk  in  cars  carried 
under  contract  with  the  government  is  not  a  passenger,  a  State 
statute  limiting  the  liability  of  railroad  companies  for  injuries 
to  persons  other  than  passengers  applies  to  an  injury  to  a  postal 
clerk  thus  carried.^^  Where  defendant  railroad,  a  Pennsylvania 
corporation,  issued  and  delivered  to  plaintiff,  in  the  State  of  New 
Jersey,  a  pass  from  Philadelphia  to  Elmira,  N".  Y.,  which  pro- 
vided that  plaintiff  assimied  all  risks  of  accident,  and  plaintiff 
was  injured,  within  the  State  of  Pennsylvania,  by  the  admitted 
negligence  of  defendant's  employes,  it  was  held  that  the  contract 
of  carriage,  since  it  was  to  be  performed  in  Pennsylvania,  was 
governed  by  the  laws  of  that  State,  and  not  by  the  laws  of  the 
place  where  it  was  made.*^    Although,  in  Pennsylvania,  the  fact 

113  Mo,  App.  459,  87  S.  W.  52;  Gal-  a  party  claiming  damages  for  injury 

Teston,  etc.,  R.  Co.  v.  Wiseman,  (Tex.  to  file  notice  thereof  within  90  days 

Civ.  App.)   136  S.  W.  793.  does  not  affect  the  right  of  recovery 

39.  Robert  v.  Chicago  &  A.  R.  Co.,  for  injuries  received  in  New  Mexico 
(Mo.  App.)    127  S.  W.  925.  where  asserted  under   a   contract  to 

40.  Mexican  Nat.  R.  Co.  v.  Ware,  safely    carry    a    passenger    made    in 
(Tex.  Civ.  App.)   60  S.  W.  343.  Texas;    the   passenger   being   a   non- 

A  contract  with   a,  carrier  requir-  resident  of  New  Mexico.     El  Paso  & 

ing  suit   for  injuries  to  one  accom-  N.  E.  Ry.  Co.  v.  Landon,    (Tex.  Oiv. 

panying   a   shipment  of  stock   to  be  App.1   134  S.  W.  744. 

brought  within   a   specified  time  af-  41.  Pittsburgh,     etc.,     R.     Co.     v. 

fects   only  the   remedy,   and   is   gov-  Bishop,  13  Ohio  Cir.  Ct.  Rep.  380,  7 

emed  by  the  law  of  the  forum.     St.  O.  C.  D.  73. 

Ix)uis  &  S.  F.  R.  Co.  V.  Dysart,  (Tex.  42.  Biirnett     v.     Pennsylvania     R. 

Civ.  App.)    130  S.  W.   1047.  Co..  176  Pa.  St.  45,  34  Atl.  973,  3» 

A  statute  of  New  Mexico  requiring  Wkly.   Notes    Cas.    299. 
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that  a  person  is  riding  on  a  free  pass  limiting  liability  for  injuries 
does  yet  not  relieve  the  common  carrier  from  liability  for  injuries 
caused  by  its  negligence,  in  a  case  arising  out  of  an  injury  occur- 
ring in  New  Jersey,  and  governed  by  the  law  of  that  State,  the 
fact  that  the  pass  is  a  gratuity  will  be  held  sufficient  to  defeat 
plaintiff's  action.*'  The  rule  that  the  place  of  performance  of  a 
contract  gives  the  law  of  its  performance  was  applied  in  an  action 
brought  in  Pennsylvania  by  a  passenger  against  a  New  Jersey 
railroad  corporation,  for  the  loss  of  his  trunk,  and  it  was  held 
that  it  made  no  difference  that  the  undertaking  was,  in  part,  to 
carry  the  baggage  across  the  Delaware  river,  as  the  inhabitants 
of  both  States  have  equal  rights  of  navigation  and  passage  on  that 
stream."  It  has  been  held  in  South  Carolina  that  an  action  for 
ejection  of  a  passenger  in  Georgia  is  governed  by  the  law  of  the 
latter  State.*^  Whether  a  waiver  of  liability  for  injuries,  printed 
on  the  back  of  a  pass,  is  valid  and  a  defense  to  an  action  for  in- 
juries to  the  person  riding  on  the  pass,  by  the  carrier's  negligence, 
depends  on  the  law  of  the  place  where  the  injury  occurred.*' 
Since,  under  the  law  of  Canada,  a  carrier  granting  a  shipper  a 
free  pass  to  care  for  his  stock  and  goods  in  transit,  may  by  con- 
tract relieve  itself  from  liability  for  injuries  to  such  caretaker, 
even  though  arising  from  the  negligence  of  the  carrier  or  its  ser- 
vants, a  contract  so  made  in  Canada,  governing  a  shipment  wholly 
between  Canadian  points,  would  be  enforced  in  an  action  in  the 
Federal  court  sitting  in  Minnesota  for  injuries  to  a  shipper  in 
Canada,  though  such  contract  was  contrary  to  the  public  policy  of 
Minnesota  or  of  the  United  States  in  so  far  as  it  attempted  to 
exempt  the  railway  from  liability  for  negligence.*'  In  a  common 
law  suit  for  damages  on  account  of  injuries  received  in  another 

43.  Camden  ft  A.  R.  Co.  v.  Bauscib,  46.  Smith  v.  Atchison,  etc.,  R.  Co., 
—  Pa.  — ,  7  Atl.  731.  194  Fed.  79. 

44.  Brown  v.  Camden  A  A.  R.  Co.,  47.  Shelton  v.   Canadian  Northern 
83  Pa.  St.  316.  R.  Co.,  189  Fed.  153. 

45.  Magill    V.    Seaboard   Air   Lino 
Ey.,  84  S.  C.  416,  66  S.  E.  561. 
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State,  it  has  been  held  in  Georgia  that  the  court  should  charge  as 
to  the  common  law  applicable  to  the  case.*^ 

§  4.  Who  are  passengers. — In  general. 

The  relation  of  carrier  and  passenger,  which  will  bring  a  carrier 
under  the  obligation  to  exercise  the  high  degree  of  care  and  caution 
for  the  safety  of  a  person  imposed  by  such  relation,  can  only  be 
created  by,  and  is  dependent  on  the  existence  of,  a  contract,  either 
express  or  implied.*'  The  general  rule  is  that  any  person  whom 
a  common  carrier  has  contracted,  expressly  or  impliedly,  to  con- 
vey from  one  place  to  another,  in  consideration  of  the  payment  of 
fare,  or  its  equivalent,  and  who,  in  the  course  of  the  performance 
of  such  contract,  has  been  received  by  the  carrier  under  its  care, 
either  upon  the  means  of  conveyance^  or  at  the  point  of  departure 
of  that  conveyance,  is  a  passenger.^"    In  order  to  establish  the  re- 


48.  Alabama  Midland  R.  Co.  v. 
Guilford,  119  Ga.  523,  46  S.  E.  655. 

49.  Canaday  v.  United  Rys.  Co.  of 
St.  Louis,  134  Mo.  App.  382,  114  S. 
W.  88;  Blair  v.  Philadelphia  Rapid 
Transit  Co.,  36  Pa.  Super.  Ct.  319; 
Farley  v.  Cincinnati,  etc.,  R.  Co.,  108 
Fed.  (U.  S.)  14,  47  C.  C.  A.  156; 
Schaefer  v.  St.  Louis  &  S.  Ry.  Co., 
128  Mo.  64,  30  S.  W.  331. 

50.  Kane  v.  Cicero,  etc.,  R.  Co., 
100  111.  App.  181;  Higley  v.  Gilmer, 
3  Mont.  90,  35  Am.  Rep.  450;  Alte- 
meier  v.  Cincinnati,  etc.,  R.  Co.,  4 
Ohio  N.  P.  224,  4  Ohio  L.  N.  300; 
Blair  v.  Philadelphia  Rapid  Transit 
Co.,  36  Pa.  Super.  Ct.  319;  Pennsyl- 
vania R.  Co.  V.  Price,  96  Pa.  St.  267, 
1  Am.  &  Eng.  R.  Cas.  334. 

An  intending  passenger  walked 
from  the  platform  of  a  railroad  sta- 
tion across  one  track  for  the  pur- 
pose of  taking  a  train  of  the  com- 
pany which  used  the  station  jointly 


with  defendant,  then  standing  upon 
the  second  track  and  about  to  start. 
He  attemrpted  to  enter  on  the  side 
next  the  station,  as  was  customary, 
as  the  train  started,  but  the  cars 
were  vestibuled  and  the  doors  on  that 
side  closed,  and  being  unable  to  en- 
ter he  turned  to  go  back  to  the  sta- 
tion to  wait  for  another  train,  when 
he  was  struck  and  killed  by  a  train 
of  defendant  on  the  intervening  track 
which  was  running  at  a  speed  of  40 
or  50  miles  an  hour.  Held,  in  an 
action  to  recover  for  his  death,  that 
he  was  a  passenger  with  all  the 
rights  of  one  on  the  station  grounds, 
and  that  the  question  of  defendant's 
negligence  in  the  manner  of  running 
its  train  and  of  the  contributory  neg- 
ligence of  the  deceased  were  properly 
submitted  to  the  jury.  Chicago,  etc., 
R.  Co.  v.  Stepp,  164  Fed.  785,  aff'g 
151  Fed.  908. 
It  is  not  necessary  that  the  carrier 
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lation  of  carrier  and  passenger,  the  person  claiming  to  be  a  passen- 
ger must  have  put  himself  into  the  care  of  the  carrier  for  the 
purpose  of  being  conveyed,  and  the  carrier  must,  impliedly  at 
least,  have  accepted  him  as  a  passenger.  The  acceptance  of  a 
passenger  need  not  be  direct  or  expressed,  but  there  must  be  some- 
thing from  which  it  may  be  fairly  implied.^^  One  becomes  a  pas- 
senger on  a  railroad  when  he  puts  himself  into  the  care  of  the 
carrier  to  be  transported  under  a  contract,  and  is  received  and 
accepted  as  such  by  the  carrier;  and,  while  the  relation  is  com- 
monly to  be  implied  from  circumstances,  these  must  be  such  as  to 
warrant  an  implication  that  the  one  has  offered  himself  to  be 
carried,  and  the  other  has  accepted  his  offer  and  received  him; 
and,  where  the  existence  of  the  relation  is  in  controversy,  the  ques- 
tion is  whether  the  person  has  presented  himself  in  readiness  to 
be  carried  under  such  circumstances  in  reference  to  time,  place, 
manner,  and  condition  that  the  carrier  must  be  deemed  to  have 
accepted  him  as  a  passenger.^^    In  order  to  be  a  passenger  it  is  not 

should  l3e  a  common  carrier,  nor  that  cage  City  R.  Co.,  163  111.  App.  243 ; 
the  train  or  car  should  be  used  or  O'Donnell  v.  Chicago  &  N.  W.  Ry. 
adapted  primarily  for  carrying  pas-  Co.,  106  111.  App.  343. 
sengers,  in  order  to  constitute  one  a  The  test  in  determining  who  are 
passenger,  and  one  may  be  a  passen-  passengers  is  whether  the  person  de- 
ger,  though  he  pay  nothing  for  his  siring  passage  in  good  faith  offered 
carriage;  the  only  essential  being  himself  for  the  purpose  of  being  ear- 
that  he  is  accepted  as  a  passenger  ried  as  a  passenger  and  that  he  was 
for  transportation  by  the  carrier.  as  such  accepted  and  received  by  the 
Lawrence  v.  Kaul  Lumber  Co.,  171  carrier,  who  undertook  to  transport 
Ala.  300,  55  So.  111.  him.     Schuyler  v.  Southern  Pac.  Co., 

One  paying  fare  and  permitted  to  (Utah)  109  Pac  458,  rehearing  de- 
ride in  a  freight  car  with  the  stal-  nied  109  Pac.  1025. 
lion  he  is  transporting  is  a  passen-  52.  Hogner  v.  Boston  Elevated  Ry. 
ger  in  the  same  situation  as  a  care-  Co.,  198  Mass.  260,  84  N.  E.  464,  15 
taker,  and  authorized  to  remain  in  L.  R.  A.  (N.  S.)  960. 
the  car  until  it  reached  the  place  of  One  cannot  become  a  passenger  by 
unloading.  Indianapolis  Southern  forcing  his  way  on  the  car. — 
R.  Co.  V.  Tucker,  98  N.  E.  431.  In  the  case  of  a  street  railway,  the 

51.  I>avidson   v.    Illinois    Cent.    R.  relation    of    carrier    and    passenger 

Co.,  164  111.  App.  47;  Devine  v.  Chi-  is  seldom  created  by  express  contract, 
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necessary  to  have  a  ticket,  or  to  be  actually  upon  the  carrier's 
train;  but  if  there  is  a  iona  fide  intention  by  one  injured,  at  the 
time  of  the  accident,  to  board  the  carrier's  train,  and  if  the  carrier 
had  knowledge  of  that  fact,  or  if  the  acts  and  conduct  of  the  in- 
jured party  and  the  other  circumstances  were  such  as  to  reason- 
ably notify  the  carrier  that  he  intended  to  board  the  train,  he  is 
entitled  to  such  care  and  protection  from  the  carrier  as  is  required 
where  the  relation  of  carrier  and  passenger  exists.^'  A  person  who 
enters  the  vehicle  of  the  carrier  with  the  intention  of  paying,  in 
money,  the  usual  fare  for  his  transportation,  or  who  is  supplied 
with  a  ticket  or  pass  entitling  him  to  ride  to  a  given  point,  is  a 
passenger.^*  Upon  whatever  terms  a  common  carrier  voluntarily 
receives  and  carries  a  person,  the  relation  of  common  carrier  and 
passenger  exists.'"  A  person  entering  a  passenger  coach  with  a 
ticket  purchased  from  an  agent  of  the  carrier  giving  him  passage 
from  the  starting  point  to  the  point  named  is  a  passenger,  and 
entitled  to  extraordinary   diligence.'^     Where   one   purchases   a 

and  whether  it  has  be^n  is  gener-  in  front  of  a  street  car  at  rest  and 
ally  to  be  shown  by  the  eircum-  receiving  passengers  in  a  city  street, 
stances;  but  it  must  at  least  appear  for  the  purpose  of  entering  it,  trips 
that  the  passenger  has  offered  him-  on  the  fender  and  is  injured,  cannot 
self  and  that  the  offer  has  been  ao-  be  said  to  have  been  a  passenger  at 
cepted,  and,  while  the  carrier  ought  the  time,  and,  not  being  a  passenger, 
to  consent  where  there  is  no  reason-  the  company  is  bound  to  use  reason- 
able objection,  it  does  not  necessarily  able  care  only  to  prevent  injuring 
follow  that  it  has  consented  or  will  him.  Jaquette  v.  Capital  Traction 
consent  in  any  particular  case,  for  it  Co.,  34  App.  D.  C.  41. 
may  decline  to  accept  an  offered  pas-  53.  McFeat  v.  Philadelphia,  etc., 
senger  without  a  good  reason,  and  in  R.  Co.,  6  Penn.  (Del.)  513,  69  Atl. 
such  case  on*  cannot  become  a  pas-  744. 

senger  by  forcing  his  way  upon  the  54.  Powell    v.    St.    Louis,    etc.,    R. 

car  against  the  carrier's  will,  but  his  Co.,  229  Mo.  246,  129  S.  W.  963 ;  Holt 

remedy    is   for   damages    for   unwar-  v.  Hannibal,  etc.,  R.  Co.,  87  Mo.  App. 

rantable  exclusion.     Hogner  v.   Bos-  203. 

ton  Elevated  R.  Co.,  198  Mass.  260,  55.  Walther  v.  Southern  Pae.  Co., 

84  N.  E.  464,  15  L.  R.  A.    (N.   S.)  159  Cal.  769,  116  Pac.  61. 
960.  56.  Louisville  &  N.  R.  Co.  v.  For- 

One  who,  while  attempting  to  cross  rest,  6  Ga.  App.  766,  65  S.  E.  808. 
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ticket  and  boards  a  train  to  ride  to  his  destination,  he  is  a  passen- 
ger." It  is  not  the  law,  without  qualification,  however,  that,  when 
one  becomes  a  passenger  by  the  purchase  of  a  ticket,  he  remains 
a  passenger  until  he  reaches  his  destination;  but,  having  left  the 
station  premises  after  his  purchase,  he  ceases  to  have  the  full 
rights  of  a  passenger  during  his  absence  and  until  he  has  again 
presented  himself  for  transportation  at  the  proper  time  and  place, 
according  to  the  reasonable  rules  of  the  carrier.^*  When  a  railroad 
company  admits  passengers  to  a  freight  train,  and  takes  the  cus- 
tomary fare,  it  incurs  the  same  liability  for  their  safety  as  if  they 
were  on  the  regular  passenger  trains.^'  Railroad  companies  are 
also  liable  for  injuries  resulting  from  negligence  in  carrying  pas- 
sengers over  their  roads  whether  with  or  without  compensation, 
but  the  action  in  the  latter  case  is  not  to  be  maintained  upon  the 
basis  of  a  contract,  express  or  implied,  but  upon  the  neglect  of 
the  duty  which  the  law  imposes,  and  such  companies  owe  to  all 
v.-hom  they  voluntarily  undertake  to  carry  the  duty  to  exercise  a 
proper  degree  of  care  and  skill  in  the  performance  of  what  they 
have  undertaken.  This  duty  does  not  result  alone  from  the  con- 
sideration paid  for  the  service,  but  is  imposed  by  law  even  when 
the  service  is  gratuitous,  and  where  there  is  no  actual  contract  to 
carry,  it  is  properly  said  that  the  liability  in  an  action  founded 
upon  the  public  duty  is  co-extensive  with  the  liability  on  the  con- 
tract.^"   It  is  this  duty  to  carry  safely,  which  arises  out  of  contract 

57.  Illinois  Cent.  R.  Co.  ▼.  Dallas'  3  W«nd.  (N.  Y.)  338;  Steamboat  v. 
Admx.,  150  Kt.  442,  150  S.  W.   536.  King,   16  How.    (U.   S.)    474;    Gillen- 

58.  Du  Bose  v.  Atlantic  Coast  Lin«  water  v.  Madison,  etc.,  R.  Co,  5  Ind. 
R.  Co.,  133  Ga.   587,  64  S.  E.   686.  339 ;    Farwell   v.  Boston  R.  Co.,  4  Meitc. 

59.  Edgerton  v.  New  York,  etc.,  R.  (Mass.)  49,  38  Am.  Dec.  339;  Wilton 
Co..   39  N.  Y.  337.  v.  Middlesex  R.  Co.,  107  Mass.  108; 

60.  CaTToll  V.  Staten  Island  R.  Co.,  Waterbury  v.  New  York  Cent.,  etc., 
58  X.  Y.  136,  17  Am.  Rep.  331;  Nol-  R.  Co.,  17  Fed.  671;  Prince  v.  Inter- 
ton  V.  The  Western  Riailroad  Corp.,  national,  etc.,  R.  Co.,  64  Tex.  144,  31 
15  N.  Y.  444,  69  Am.  Dec.  633;  Phil-  Am.  &  Eng.  R.  Cas.  153;  Bretherton 
a-^ielphla.  etc.,  R.  Oo.  v.  Derby,  14  v.  Wood,  5  Brod.  &  B.  54,  7  E.  C.  L. 
Tlnw.    (U.  S.)    483;   Allen  y.  Sewall,  345. 
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express  or  implied,  between  the  carrier  and  its  passenger,  or  which 
exists,  independently  of  contract,  and  although  there  is  no  contract 
in  a  legal  sense  between  tlie  parties,  which  distinguishes  the  rela- 
tion between  the  carrier  and  its  passengers  from  that  which  it 
sustains  toward  licensees,^^  or  trespassers,^^  its  own  employes,*^ 
or  the  employes  of  sleeping  car  companies,"  or  of  railroad  contrac- 
tors,*^ or  of  shippers  of  goods,  when  transported  by  consent  or  per- 
mission without  payment  of  fare,^  to  whom  the  carrier  owes  no 
such  duty.  Every  person  being  carried  upon  a  public  conveyance 
usually  employed  in  the  carriage  of  passengers,  and  not  employed 
by  or  connected  with  the  carrier,  is  presumed  to  be  lawfully  upon 
it  as  a  passenger,  and  the  burden  is  on  the  carrier  to  show  that  he 
is  a  trespasser.*'  But  this  presumption  may  be  rebutted.**  And 
a  person  upon  a  car,  as  a  freight  car,  not  designed  for  passengers. 


61.  Lake  Shore,  etc.,  R.  Co.  v. 
Bodemer,  139  111.  596,  54  Am.  &  Eng. 
R.  Caa.  177;  Shelby  v.  Cincinnati, 
etc.,  R.  Co.,  85  Ky.  334;  Benson  v. 
Baltimore  Traction  Ckj.,  77  Md.  535; 
Blackmore  v.  Toronto  St.  K.  Co.,  38 
U.   C.   Q.   B.   173. 

62.  Morris  v.  Brown,  111  N.  Y. 
318,  7  Am.  St.  Eep.  751;  Schurr  v. 
Hou,ston,  10  St.  Eep.  (N.  Y.)  263; 
Lygo  V.  Newbold,  8  Exoh.  303. 

63.  Yeomans  v.  Contra  Costa 
Steam  Nav.  Co.,  44  Cal.  71. 

64.  Hudson  v.  Richmond,  etc.,  R. 
Co.,  3  App.  Gas.  (D.  C-)  98.  But 
contra,  see  Jones  v.  St.  Louis  South- 
western R.  Co.,  135  Mo.  666,  28  S.  W. 
883,  46  Am.  St.  Rep.  514,  26  L.  R.  A. 
718. 

65.  McCauley  v.  Tennessee,  etc., 
Coal  Co.,  93  Ala.  356,  47  Am.  &  Eng. 
E.  Cas.  580;  Sherman  v.  Toronto, 
etc.,  R.  Co.,  34  U.  C.  Q.  B.  451;  Gra- 
ham V.  Toronto,  etc.,  R.  Co.,  33  U. 
C.    C.    P.    541.      But   see    Torpy    ^r. 


Grand  Trunk  R.  Co.,  30  U.  C.  Q.  B. 
446,  where  a   contract  existed. 

66.  Gradin  v.  St.  Paul,  etc.,  R. 
Co.,  30  M'inn.  317,  an  employe  of  a 
lumber  company,  whose  lumber  wa» 
being  loaded  and  carried  by  the  rail- 
road company  riding  in  an  empty 
car  merely  by  eon&ent  and  permis- 
sion of  the  conductor,  was  not  a  pas- 
senger, though  not  a  trespasser. 

But  where,  by  an  arrangement  be- 
tween a  lumber  company  and  the  car- 
rier, the  latter  agreed  to  carry  the 
former's  employes  to  and  from  work,, 
an  employe  riding  to  work  on  a  log- 
ging train  was  entitled  to  the  rights 
of  a  passenger.  Trinity  Val.  R.  Co. 
T.  Stewart  (Tex.  Civ.  App.),  63  S. 
W.   1085. 

67.  Bryant  v.  Chicago,  etc.,  R. 
Co.,  53  Fed.  997,  58  Am.  &  Eng.  E. 
Cas.  15;  Pennsylvania  E.  Co.  r. 
Books,  57  Pa.  St.  339;  Atchison,  etc., 
R.  Co.  V.  Headland,  18  Colo.  447.  33 
Pac.  185,  58  Am.  &  Eng.  E.  Cas.  4; 
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is  presumed  by  law  not  to  be  a  passenger,  and  it  requires  special 
circumstances  to  rebut  this  presumption.*'  A  person  riding  in  a 
passenger  elevator  in  a  building  on  his  way  to  the  office  of  a 
physician  occupying  rooms  on  an  upper  floor  in  a  building  as  a 
tenant,  to  find  out  whether  the  physician  wanted  him  for  an 
errand,  is  a  passenger,  but  he  was  not  a  passenger,  so  as  to  entitle 
him  to  recover  for  injuries  resulting  from  the  falling  of  the  ele- 
vator, where  prior  thereto  he  had  been  permanently  prohibited 
from  riding  in  the  elevator  in  consequence  of  misconduct  fur- 
nishing reasonable  ground  for  such  prohibition.™  Where  one 
engaged  in  moving  the  effects  of  a  tenant  from  a  building  was, 
according  to  custom,  riding  on  a  freight  elevator,  the  relation  of 
passenger  and  carrier  existed  between  him  and  the  owner  of  the 
building,  who  was  liable  for  injuries  sustained  by  such  person 
through  the  negligence  of  the  operatives  of  the  elevator." 


Louisville,  etc.,  R.  Co.  v.  Thompson, 
107  Ind.  443,  8  N.  E.  18,  57  Am.  Rep. 
120,  37  Am.  &  Eng.  R.  Cas.  339; 
Creed  v.  Pennsylvania  R.  Co.,  86  Pa. 
St.  139,  27  Am.  Rep.  693;  Gilling- 
ham  V.  Ohio  River  R.  Co.,  35  W.  Va. 
588,   51   Am.  &  Eng.   R.   Cas.   222. 

68.  People  v.  Douglass,  87  Cal. 
381,  and  the  presumption  does  not 
arise  as  to  every  one  who  goes  on 
•board  a  steamboat  stopping  at  one 
of  its  usual  stopping  places.  Keo- 
kuk Packet  Co.  v.  Henry,  50  111.  264. 

69.  Eaton  v.  Delaware,  etc.,  R.  Co., 
57  N.  Y.  383,  15  Am.  Rep.  513; 
Warterbury  v.  New  York  Cent.,  etc., 
R.  Co.,  21  Blatchf.  (U.  S.)  314,  17 
Fed.  671;  Atchison,  etc.,  R.  Co.  v. 
Headland,  supra.  And  if  a  person  by 
"his  own  solicitation  or  consent  is 
carried  on  a  vehicle  or  conveyance 
which  is  not  used  for  passenger  car- 
riage,   and    this    he    known   to    him. 


there  can  be  no  presumption  that  he 
is  a  passenger,  although  the  owner 
may  be  a,  common  carrier  of  passen- 
gers by  other  and  different  means  of 
conveyance.  Snyder  v.  Natchez,  etc., 
R.  Co.,  43  La.  Ann.  303,  44  Am.  & 
Eng.  R.  Cas.  278. 

70.  Ferguson  v.  Truax,  133  Wis. 
478,  112  N.  W.  513,  reversing  judg- 
ment, 110  N.  W.  395,  and  in  order  to 
make  effectual  defendant's  prohibition 
against  plaintiff's  riding  in  the  for- 
mer's passenger  elevator,  it  was  not 
necessary  to  repeat  it  every  time 
plaintiff  came   about  the  building. 

71.  Orcutt  V.  Century  Bldg.  Co., 
201  Mo.   434,  99  S.  W.   1062. 

72.  U.  S.— Alabama  G.  S.  R.  Co.  v. 
Coggins,  88  Fed.  455,  32  C.  C.  A.  1. 

Ala. — Central  of  Ga.  R.  Co.  v. 
Storrs,  169  Ala.  361,  53  So.  746. 

Ark. — Arkansas  Cent.  R.  Co.  v. 
Bennett,  82  Ark.  393,  103  S.  W.  198. 
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§  5.  Who  are  passengers. — Changing  cars  or  leaving  train  tem- 
porarily.— Persons  transferring. 
Where  a  through  passenger  on  a  railway  train,  without  objec- 
tion by  the  carrier  or  its  agents  or  with  the  express  or  implied 
consent  of  the  carrier,  alights  from  the  train  at  an  intermediate 
station,  where  passengers  are  received  and  discharged,  for  any 
reasonable  and  useful  purpose,  like  that  of  refreshment,  the  send- 
ing or  receipt  of  telegrams,  to  talk  with  an  acquaintance,  or  for 
the  purpose  of  exercise  and  relief  from  the  fatigue  of  travel,  in- 
tending to  resume  his  journey  or  without  intent  to  abandon  trans- 
portation, he  does  not  cease  to  be  a  passenger  while  so  temporarily 
leaving  the  train  or  car  and  is  entitled  to  the  protection  accorded 
to  such  by  law.'^  The  same  rule  applies  to  a  passenger  on  a 
steamer.''  A  passenger  on  a  railway  train  does  not  lose  his  char- 
acter as  such,  or  his  status  or  rights  as  a  passenger,  by  leaving  his 
car  at  a  regular  station,  either  by  reason  of  business  or  curiosity, 
though  he  has  not  yet  arrived  at  the  end  of  his  journey."    Where 

Iowa. — Gaanon  v.  Chicago,  etc.,  R.  62  S.  W.  791;  Missouri,  etc.,  R.  Co. 

Co.,  141  Iowa,  37,  117  N.  W.  966.  of  Texas  v.  Price,    (Tex.  Civ.  App.) 

Mich. — ^Serviss    v.    Ann    Arbor    R.  106  S.  W.  700. 
Co.,  169  Mich.  564,  135  N.  W.  343.  73.  Dodge  v.  Boston  &  B.  S.  S.  Co., 

Mass. — ^Tompkins    v.    Boston    Ele-  148  Mass.  207,  19  N.  E.  373,  12  Am. 

vated  Ry.  Co.,  201  Mass.  114,  87  N.  St.  Rep.  541,  2  L.  R.  A.  83. 
E.  488,  20  L.  R.  A.   (N.  S.)    1063,  a  74.  Chicago,  etc.,  R.  Co.  v.  Sattler, 

street   oar    passenger    riding   on   the  64  Neb.  636,  90  N.  W.  649,  57  L.  R. 

front  vestibule,  does  not,  by  srtepping  A.  890,  97  Am.  St.  Rep.  666;  Texas 

off  the  car  to  enable  some  ladies  to  Midland  R.  Co.  v.  Ellison,   (Tex.  Civ. 

alight,  cease  to  be  a  passenger.  App.)    87  S.  W.  213,  where  the  ipaa- 

Minn. — ^Lemery  v.  Great  Northern  senger    alighted    at    a   switch    track 

Ry.  Co.,  83  Minn.  47,  85  N.  W.  908.  near   an   intermediate   station   where 

Mo. — Austin  v.  St.  Louis  &  S.  F.  the  train  stopped  in  order  to  permit 

R.  Co.,  149  Mo.  App.  397,  130  S.  W.  another  train  ito  paas. 
385.  The  question  as  to  whether  plain- 

Jf.  Y. — Zecoardi  v.  Yonkers  R.  Co.,  tiff   had   abandoned   his    relation   as 

190  N.  y.  389,  83  N.  E.  31,  rev'g  99  passenger   held   to   be   for   the   jury. 

N.  Y.  Supp.  936.  Wandell  v.  Corbin,  40  Hun   (N.  Y.) 

Tea. — St.    Louis,    etc.,    R.    Co.    r.  608,  1  N.  Y.  Supp.  795. 
HumjAreya,   25   Tex.   Civ.   App.   401, 
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a  through  passenger  on  a  through  train,  which  does  not  stop  at 
intermediate  stations  to  receive  or  discharge  passengers,  leaves 
such  train  without  the  knowledge,  consent,  or  invitation  of  the 
carrier,  at  an  intermediate  station  at  which  the  train  stops  for 
some  purpose  incident  to  its  operation  and  management  only,'^ 
or  where  a  passenger  leaves  a  car  for  some  purpose  not  incident  to 
the  journey,  and  at  a  place  not  designated  for  the  discharge  of 
passengers,'*  he  abandons  for  the  time  being  his  relations  as  a 
passenger,  and  assumes  all  risks  incident  to  his  movements.  A 
passenger  who  alights  at  a  station,  leaves  the  premises  of  the  car- 
rier, and  goes  to  a  hotel,  ceases  to  stand  in  the  relation  of  passen- 
ger to  the  carrier,  and  the  relation  can  only  be  restraied  when  he 
again  enters  the  station  grounds  for  the  purpose  of  taking  the 
train."  And  where  a  passenger  by  the  negligence  of  the  conductor, 
is  carried  beyond  her  destination,  and  without  express  authority 
the  conductor  procures  her  lodgings  in  a  hotel  for  the  night,  until 
she  can  return  on  the  carrier's  train  to  her  destination,  the  carrier 
is  not  liable  for  injuries  received  at  the  hotel  through  the  negli- 
gence of  its  proprietor. ''  The  relation  of  carrier  and  passenger 
still  continues,  however,  when  a  passenger  is  obliged  to  change 
cars  at  a  junction,  or  to  alight  from  a  car  to  go  to  another  car,  to 
be  carried  by  the  carrier  to  his  destination,  while  the  passenger 
is  passing  from  one  train  or  car  to  another  or  waiting  at  the  depot 
or  junction  point."     The  relation  of  carrier  and  passenger  con- 

75.  Lemery  v.  Great  Norbliem  Ry.  Chicago  &  A.  R.  Co.  v.  Winters,  175 
Co.,  83  Minn.  47,  85  N.  W.  908.  III.  393,  51  N.  E.  901;   Baltimore  & 

76.  Chicago,  etc.,  R.  Co.  v.  Sattler,  0.  R.  Co.  v.  State,  60  Md.  449;  Bul- 
64  Neb.  636,  90  N.  W.  649,  57  L.  R.  lock  v.  Atlantic  Coast  Line  R.  Co.,  153 
A.  890,  97  Am.  St.  Rep.  666.  N.  C.  66,  67  S.  E.  60;  Bugge  v.  Seat- 

77.  King  V.  Central  of  Ga.  R.  Co.,  tie  Electric  Co.,  54  Wash.  483,  103 
107  Ga.  754,  33   S.  E.  839.  Pac.  834;  Conroy  v.  Chicago,  etc.,  R. 

78.  Central  of  Ga.  R.  Co.  v.  Price,  Co.,  96  Wis.  343,  70  N.  W.  486. 
106  Ga.  176,  33  8.  E.  77,  43  L.  R.  A.  A  passenger  on  a  street  car,  who 
403,  71  Am.  St.  Rep.  34S.  has  noit  reached  his  destination,  and 

79.  Colorado  Springs,  etc.,  R.  Co.  who  must  change  from  one  oar  to  an- 
V.  Petit,  37  Colo.  336,  86  Pac.  121;  other,   and   is    permitted    to   remain 
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tinues  until  the  end  of  the  journey,  unless  sooner  terminated  by 
the  passenger's  voluntary  act,  and  existed  between  a  railway  com- 
pany and  persons  holding  through  tickets  while  waiting  four  hours 
at  a  junction  point  in  making  a  necessary  change  of  cars.*"  The 
relation  of  carrier  and  passenger  continues  while  the  passenger  is 
transferring  from  one  car  to  another,  he  having  been  furnished  a 
ticket  or  transfer  enabling  him  to  do  so.*^  Where  a  passenger  on 
a  crowded  street  car  alighted  from  the  front  platform  at  a  transfer 
point  to  go  to  the  rear  platform,  where  the  conductor  was  standing, 
to  procure  a  transfer,  he  did  not  lose  his  status  as  a  passenger, 
defeating  recovery  from  the  carrier  for  an  assault  by  the  motor- 
man  and  the  conductor.*^  A  street  railway  company  accepts  a 
person  as  a  passenger  when  his  transfer  is  accepted  by  its  conductor 
in  lieu  of  a  fare,  and  he  can  recover  for  breach  of  the  contract  of 


in  the  first  car  while  waiting  the  ar- 
rival of  the  connecting  car,  is  still  a 
passenger.  Valdosta  St.  Ry.  Co.  v. 
Fenn,  11  Ga.  App.  586,  75  S.  E.  984. 
Decedent,  on  arriving  at  a  junc- 
tion, alighted  from  the  car  on  which 
he  had  arrived,  and  crossed  a,  track 
between  himself  and  the  station  to 
take  a  train  to  reach  his  destination. 
Mileage  coupons  had  been '  detached 
from  his  book  paying  his  fare  to  the 
junction.  As  he  stepped  onto  the 
track,  he  was  killed  by  the  engine  of 
the  train  on  which  he  had  arrived 
backing  down  the  track.  Held,  that 
decedent  was  a  passenger.  Millett  v. 
New  York,  N.  H.  &  H.  R.  R.,  311 
Mass.  486,  98  N.  B.  574. 

80.  St.  Louis  S.  W.  R.  Co.  of  Texas 
V.  Foster,  (lex.  Civ.  App.)  112  S. 
W.  797;  St.  Louis  S.  W.  Ry.  Co.  of 
Texas  v.  Grith,  12  Tex.  Civ.  App. 
631,  35  S.  W.  741,  where  passenger 
waited  10  hours. 

81.  Washington   &    G.    Ry.   Co.   T. 


Patterson,  9  App.  (D.  C.)  423;  Wal- 
ger  V.  Jersey  City,  etc.,  R.  Co.,  71  N. 
J.  Law,  356,  59  Atl.  14,  3  St.  Ry. 
Rep.  652;  Keator  v.  Scranton  Trac- 
tion Co.,  191  Pa.  St.  102,  43  Atl.  86, 
44  L;  R.  A.  546,  71  Am.  St.  Rep.  758; 
Clark  V.  Durham  Traction  Co.,  138 
N.  C.  77,  50  S.  E.  518,  107  Am.  St. 
Rep.  526;  Wilson  v.  Detroit  United 
Ry.,  167  Mich.  107,  18  Detroit  Leg. 
N.  623,   132  N.  W.   762. 

82.  Miller  v.  Brooklyn  Heights  R. 
Co.,  124  App.  Div.  (N.  Y.)  537,  108 
N.  Y.  Supp.  960. 

Where  a  passenger  on  a  street  car 
who  had  paid  his  fare,  and  was  en- 
titled to  a,  transfer,  on  coming  to 
the  junction,  crossed  one  of  the  two 
double  tracks  of  the  street  railway 
company  to  enter  the  car  in  which 
his  transfer  entitled  him  to  ride; 
other  passengers  entered  the  car 
aihead  of  him,  so  that  the  steps  of  the 
car  were  crowded,  and,  thougli  he 
mounted  the  lower  step,  he  could  "ct 
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carriage  without  proving  that  the  transfer  was  good.**  While 
one  during  his  journey  may  alight  from  a  railroad  car  without 
losing  his  status  as  a  passenger,  and  the  carrier  is  an  absolute 
guarantor  of  the  safety  of  a  passenger  against  the  assaults  of  its 
employes,  it  is  not  liable  for  an  assault  upon  a  passenger  who, 
alighting  from  the  car  for  the  purpose  of  intervening  to  end  a 
fight  between  the  conductor  and  another  passenger,  was  assaulted 
by  the  motorman,  since  his  injuries  resulted  from  an  undertaking 
entirely  disconnected  with  the  contract  of  carriage.'*  Where  one 
goes  to  a  depot  to  take  passage  on  the  way  car  of  a  freight  train, 
and,  going  to  the  place  where  passengers  for  that  train  are  ordi- 
narily received,  enters  the  car,  having  a  ticket,  he  becomes  a  pas- 
senger, and  does  not  cease  to  be  one  when  he  leaves  the  car  merely 
to  avoid  the  collision  of  a  train  running  into  the  rear  of  the  car, 
and  after  getting  out  is  injured  by  the  collision.'^  Where  an  ob- 
struction prevents  further  passage  of  a  street  car,  and  another  is 
substituted  by  the  carrier,  the  carrier's  duty  to  care  for  the  safety 
of  its  passengers  continues  while  one  with  ordinary  care  is  at- 
tempting to  reach  the  substituted  car.'^ 

no  higher,  it  was  held  that  he  yraa  gers,  and  he  got  off  the  car,  where- 
a  passenger  and  was  entitled  to  the  upon  a  dispute  arose  over  the  trans- 
protection  of  la  passenger,  and,  fer,  and  iplaintiff  was  assaulted  by 
where  he  was  struck  by  a  car  of  the  the  conductor,  it  was  held  that  the 
street  railroad  company  running  on  relation  of  passenger  and  carrier  had 
another  track,  it  was  liable  for  re-  not  terminated.  Blomsness  v.  Puget 
suiting  injuries.  Koran  v.  Metro-  Sound  Electric  Ey.,  47  Wash.  620,  93 
politan  St.  E.  Co.,  85  Kan.  707,  118  Pac.  414. 
Pac.  875.  83.  Kohn    t.    Nassau    Electric    R. 

Where  plaintiff  paid  his  fare  from  Co.,   117  N.  Y.   Supp.  231. 

T.  to  S.,  which  also  entitled  him  to  a  84.  Zeccardi  v.  Yonkers  E.  Co.,  190 

transfer  to  B.,  which  the  conductor  N.  Y.  389,  83  N.  E.  31,  reVg  113  Aipp. 

promised  him  at  a  certain  point,  but  Div.   649,   99  N.  Y.  Supp.  936. 

at  the  point  named  plaintiff  did  not  85.  Gradert  v.  Chicago  &,  N.  W.  R. 

see  the  conductor,   and  at  6.,  where  Co.,  109  Iowa,  547,  80  N.  W.  559. 

it  was  necessary  for  him  to  change  86.  Killmeyer    v.    Wheeling    Trao- 

cars,  he  asked  for  the  transfer,  and  tion    Co.,   —   W.   Va.   — ,    77    S.   E. 

the   conductor  requested  him  to  get  90S. 

out  of  the  way  of  the  other  passen-  Where  a  track  is  obstructed,  and  a 
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§  6.  Who  are  passengers. — Conveyances  and  places  not  proper 
for  passengers. 
Persons  riding  on  trains  not  intended  for  passengers,  contrary 
to  the  carrier's  rules,  are  trespassers.*'  One  entering  a  train,  such 
as  a  through  freight  train,  which  he  knows  or  has  reason  to  be- 
lieve is  not  intended  to  carry  passengers,  and  upon  which  the 
rules  of  the  carrier  forbid  passengers  to  ride,  is  not  legally  a  pas- 
senger.*' Where  a  passenger,  in  taking  a  train,  knowingly  dis- 
regards the  provisions  made  for  his  convenience  and  safety,  and 
instead  of  using  the  platform,  chooses  a  course  with  which  he  is 
not  familiar,  and  which  he  knows  was  not  intended  for  his  use, 
he  becomes  a  trespasser,  or  at  most  a  mere  licensee,  and  the  car- 
rier's duty  is  only  to  refrain  from  wanton  or  reckless  conduct  that 
would  put  him  in  peril.*^  Where  plaintiff's  intestate,  who  had 
a  transfer  slip  entitling  him  to  ride  on  a  street  car,  stood  on  the 
vestibule  step  of  the  car;  the  vestibule  door  was  closed  and  could 
not  be  opened  from  the  outside,  and  the  intestate  received  injuries 
resulting  in  his  death,  he  did  not  become  a  passenger.'"  Plain- 
tiff's presence  on  defendant's  street  car  was  not  wrongful,  in  the 
sense  of  an  intentional  invasion  of  its  possession  and  control, 
where,  in  ignorance  of  its  rule  whereby  entrance  to  the  car  could 
be  had  only  by  the  rear  right-hand  door,  and  the  other  door  to  the 
rear  vestibule  was  kept  locked,  she,  for  the  purpose  of  becoming 
a  passenger,  got  on  the  rear  left-hand  steps  leading  to  such  vesti- 
bule.*^ A  person  riding  upon  the  running  board  of  an  electric 
street  car,  and  continuing  aboard  after  having  signaled  the  car  to 
stop,  is  still  a  passenger,  towards  whom  the  carrier  must  exercise 

transfer  to  another  car  is  necessary,  89.  Boden   v.    Boston   Elevated   R. 

one  in  transit  remains  a  passenger.  Co.,  205  Mass.  504,  91  N.  E.  879. 

Id.  90.  Devine    v.    OMoago    City    Ry. 

87.  White  v.  Illinois  Cent.  R.  Co.,  Co.,  162  111.  App.  243. 

99  Miss.  '651,  55  So.  593.  91.  Yancy   v.   Boston   Elevated   R. 

88.  Kruse  v.  St.  Louis,  etc.,  R.  Co.,      Co.,  205  Mass.  162,  91  N.  E.  202,  36 
97  Ark.  137,  133  S.  W.  841.  L.  R.  A.  {N.  S.)   1317. 
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reasonable  care  to  protect  him  from  injury.'^  A  person  climbing 
on  the  back  bumper  of  a  crowded  street  summer  street  car  and 
riding  thereon  is  not  a  passenger,  unless  the  evidence  shows  an 
acceptance  of  him  as  such.'*  A  boy  who  hangs  on  the  side  of  an 
electric  car,  with  his  feet  resting  on  the  boxing  of  the  axle,  and 
rides  there  without  offering  to  pay  fare,  is  not  a  passenger,  to 
whom  the  carrier  owed  a  safe  carriage  and  immunity  from  in- 
jury.*^ A  person  who,  after  purchasing  a  ticket,  gets  upon  the 
platform  of  a  crowded  car  in  the  train  standing  at  the  station 
platform,  is  a  passenger.*^  Where,  in  an  action  against  a  carrier 
for  injuries,  the  uncontradicted  evidence  shows  that  the  party 
injured  was  standing  on  the  back  platform  of  the  car,  that  while 
handing  the  conductor  a  silver  dollar  for  the  purpose  of  paying 
his  and  another's  fare,  and  while  he  was  waiting  for  his  change, 
he  was  by  a  sudden  jerk  of  the  car  hurled  therefrom  into  the  street, 
the  jury  was  properly  instructed  that  such  person  was  a  passen- 
ger.**  When  one  having  a  ticket,  and  with  the  intention  to  ride 
as  a  passenger,  goes  upon  the  train  upon  which  his  ticket  entitles 
him  to  ride  as  such,  even  if  he  board  the  train  at  an  unusual  time 
and  at  an  unusual  place,  he  is  entitled  to  the  rights  of  a  passenger, 
at  least  to  the  extent  of  not  being  mistreated  by  the  employes  of 
the  company.*^  One  who,  without  a  ticket,  boards  a  train  carrying 
passengers,  prepared  to  pay  his  fare,  and  with  a  bona  fide  inten- 
tion of  paying  it,  is  not  a  passenger  if  he  takes  passage  on  a  part 
of  the  train  not  intended  for  passengers,  as,  for  example,  the  front 

92.  Olund  V.  Worcester  Consol.  St.  94.  Udell  v.  Citizens'  St.  Ry.  Co., 
Ry.  Co.,  a06  Mass.  544,  92  N.  E.  720.       152   Ind.  507,   52  N.  E.   799,   71  Am. 

93.  Coyne  v.   Pittsburgh  Rys.  Co.,      St.  Rep.  336. 

289  Pa.  17,  86  Atl.  524.  95.  Choate    v.    Missouri    Pao.    Ry, 

A  trespasser  on  the  back  bumper  Co.,  67  Mo.  App.  105. 

of  a  street  car  cannot  recover  for  in-  96.  M'uth  v.  St.  Louis,  etc.,  R.  Co  - 

juries  by  collision  with  a  following  87  Mo.  App.  422. 

car,  where  the  motorman  of  the  lat-  97.  Martin  v.  Southern  Ry.  Co.,  I  I 

ter   oar   was   not   guilty   of   wanton-  S.  C.  150,  38  S.  E.  303. 
ness  in  its  operation.     Id. 
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platform  of  an  express  car,  which  the  conductor  could  not  reach 
without  stopping  the  train.'*  Where  a  passenger  was  rightfully 
on  the  train,  though  in  the  wrong  coach,  he  could  not  be  regarded 
as  a  trespasser,  and  the  company  was  charged  with  at  least  ordi- 
nary care  to  prevent  injuring  him  after  his  situation  was  dis- 
covered." A  passenger  entering  a  train  knowing  that  it  sometimes 
stopped  at  a  station  to  which  he  was  destined  cannot  be  regarded 
as  a  trespasser  until  he  has  been  notifi§d  by  the  conductor  that  it 
would  not  stop,  and  failed  to  comply  with  the  conductor's  require- 
ments to  leave  at  a  station  before  reaching  his  destination,  or  go 
to  the  one  beyond.^  One  who  boarded  a  freight  train  believing 
that  he  had  a  right  to  ride  on  it,  because  he  had  been  erroneously 
informed  by  the  railroad's  track  superintendent  that  he  could 
ride  on  the  train,  was  not  a  passenger  under  an  implied  contract.^ 
A  person  who,  by  mistake,  gets  on  a  passenger  train  other  than  the 
one  upon  which  he  intended  to  take  passage,  is  nevertheless  a 
passenger  upon  the  train  upon  which  he  is  riding,  and  it  is  the 
railroad's  duty  to  show  him  that  high  degree  of  care  that  a  very 
cautious  and  prudent  person  would  exercise,  under  the  circum- 
stances, to  prevent  injury,  inconvenience,  and  delay.' 

§  7.  Who  are  passengers. — Invitation  or  acquiescence  of  car- 
rier's employes. 

A  conductor  of  a  freight  train  is  not,  in  the  absence  of  rule 
or  practice  to  the  contrary,  entitled  to  accept  passengers  for  car- 
riage.*    One  who  is  permitted  by  the  conductor  to  ride  on  the 
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(Tex.  Civ.  App.)  69  S.  W.  653,  70  (Tex.  Civ.  App.)  79  S.  W.  598,  writ 
R.  W.  359,  aff'd  96  Tex.  301,  72  S.  of  error  denied  97  Tex.  487,  80  S.  W. 
W.   165.  72. 

1.  Baldwin  v.  Grand  Trunk  Ry.  of  4.  Neice  v.   Chicago  &  A.   R.   Co., 

254  Til.  595,  98  N.  E.  989. 


CAKKIEES  OF  PASSENGERS.  967 

bumper  of  a  street  car  because  of  its  crowded  condition  is  a  paa- 
senger.'  Plaintiff,  boarding  defendant's  freight  train,  and  giving 
the  conductor  an  amount  less  than  the  regular  fare,  does  not  be- 
come a  passenger.*  One  riding  on  a  freight  engine  with  the  per- 
mission of  the  engineer,  who  was  without  authority  to  permit  him 
to  ride  thereon,  did  not  become  a  passenger.^  Persons  riding  on 
trains  not  intended  for  passengers,  contrary  to  the  carrier's  rules, 
or  by  permission  of  the  trainmen,  are  bare  licensees.'  Where  a 
carrier  is  not  a  common  carrier  of  passengers,  and  has  not  ex- 
pressly contracted  to  carry  in  the  particular  case,  if  the  presence 
of  a  person  entering  on  its  train  and  taking  passage  is  without  the 
knowledge  and  consent  of  any  one  in  charge  of  the  train,  he  is  but 
a  trespasser;  if  on  invitation,  or  with  the  knowledge  and  acqui- 
escence of  an  agent,  not  authorized  or  shared  in  by  his  principal, 
he  is  a  licensee ;  but  if  on  the  invitation,  express  or  implied,  of  the 
carrier,  its  manager,  or  any  authorized  agent,  he  is  a  passenger.' 
That  a  trespasser  on  a  passenger  train  with  knowledge  of  his 
status  on  the  part  of  the  carrier's  servants  was  permitted  to  remain 
in  his  position  in  a  coach  until  the  return  of  the  carrier's  auditor 
or  the  arrival  of  the  conductor,  pending  which  he  was  injured  in 
a  wreck,  did  not  alter  his  status  as  a  trespasser.^"  In  an  action 
against  a  railroad,  it  was  held  that  at  the  time  the  conductor  made 
a  suggestion  that  he  should  carry  children  who  had  gone  beyond 
their  destination  to  the  end  of  the  division,  and  then  return  them 
next  day,  on  which  the  action  for  damages  was  based,  he  was 
acting  within  the  apparent  sCope  of  his  authority,  so  as  to  confer 

5.  Kirkpatrick  v.  Metropolitan  St.       aff'g  judg.    140  App.   Div.   687,   135 
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6.  McDonald  v.  St.  Louis,  etc.,  R.      99  Miss.  651,  55  So.  593. 
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7.  Grimshaw   v.   Lake   Shore,    etc.,      171  Ala.  300,  55  So.  111. 
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upon  the  children  the  rights  of  passengers."  One  permitted  by  the 
engineer  to  ride  on  the  back  of  the  engine  was  held  not  a  lawful 
passenger  without  reward,  within  the  meaning  of  the  California 
Code,  but  merely  a  trespasser,  so  that  the  defendant's  only  lia- 
bility was  to  exercise  ordinary  care  to  prevent  injuring  him  after 
discovery  of  his  peril.-'^  Where  a  person  enters  a  train  without 
any  intention  to  pay  fare,  but  under  a  collusive  agreement  with 
the  conductor  to  ride  free,  in  violation  of  the  rules  of  the  company, 
and  does  not  pay  any  fare,  he  does  not  legally  become  a  passenger 
for  whose  safety  as  a  passenger  the  carrier  is  liable.^'  The  con- 
ductor of  a  freight  train  has  no  right  to  receive  passengers,  in  the 
absence  of  actual  authority  or  authority  implied  from  custom, 
and,  if  he  does  so,  his  employer  does  not  thereby  become  a  common 
carrier  of  passengers."  One  riding  on  the  bumper  of  a  crowded 
street  car,  according  to  the  usual  practice  allowed  by  the  carrier, 
whose  conductor  does  not  try  to  prevent  it,  but  takes  his  fare  and 
warns  him  to  be  careful,  is  a  passenger.^'  An  invitation  from  an 
employe  not  connected  with  the  running  of  a  train  on  which  a 
person  was  invited  to  ride  would  not  create  the  relation  of  pas- 
senger.^* 

Plaintiff,  intending  to  take,  as  a  passenger,  a  freight  train, 
was  told  by  the  conductor  that  it  would  leave  in  about  ten 
minutes.  He  went  some  distance  from  the  train,  and,  returning 
in  about  five  minutes,  found  the  train  ready  to  start.  Fearing 
that  he  would  be  unable  to  reach  the  caboose,  he  accepted  the  en- 
gineer's invitation  to  board  the  engine,  and  while  riding  thereon 
was  injured.  It  was  held  that  he  was  not  a  passenger,  nor  one  to 
whom  the  carrier  owed  any  affirmative  duty,  he  being  required 
to  take  notice  that  the  engineer  was  unauthorized  to  permit  him 

11.  Missouri,  etc.,  R.  Co.  of  Texas  14.  Bergan  v.  Central  Vermont  E. 
v,  Hope.   (Tex.  Civ.  App.)   149  S.  W.  Co.,  82  Conn.  574,  74  Atl.  937. 
1185.  15.  Beaumont      Traction     Co.     v. 

12.  Roberts  v.   Southern  Pac.  Co.,  Happ,    (Tex.   Civ.  App.)    1S2   S.  W. 
158  Mo.  App.  639,  150  S.  W.  717.  610. 

13.  Kruse  v.  St.  Louis,  etc.  R.  Co.,  16.  Thompson  v.  Nashville,  etc.,  R. 
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to  ride  on  the  engine,  the  conductor  being  the  carrier's  agent." 
Plaintiff  assisted  the  train  crew  in  making  up  a  freight  train,  and 
got  onto  the  train  when  it  left  toward  his  home.     He  knew  that 
the  train  did  not  carry  passengers.    He  paid  no  fare,  offered  none, 
and  none  was  demanded.    At  various  stops  he  assisted  in  loading 
and  unloading  freight,  but  did  not  claim  that  the  conductor  re- 
quested him  to  do  so,  though  he  said  that  the  conductor  knew  what 
he  was  doing  and  did  not  object,  and  was  present  when  one  of  the 
brakemen  furnished  him  with  a  pair  of  overalls  to  prevent  soiling 
his  clothes.     At  a  certain  station  he  was  directed  by  the  conductor 
to  uncouple  the  engine  from  a  freight  car  so  that  the  engine  might 
go  down  on  a  switch  and  get  another  car.    In  attempting  to  make 
the  coupling  plaintiff  was  injured.    It  was  held  that  plaintiff  was 
not  a  passenger.'*    An  invitation  by  implication  to  ride  on  freight 
trains  is  not  sustained  by  omission  of  the  flagman  and  trainmen 
to  drive  away  boys  who  attempt  to  steal  a  ride  while  the  train  is 
passing  a  street  crossing.*'    Plaintiff,  a  boy  seven  years  old,  was 
invited  by  certain  of  the  section  men  to  get  on  a  hand  car  for  a 
ride.     The  foreman  ordered  the  men  to  help  the  boy  on  the  car, 
and  told  him  to  "  hold  on  tight."    He  held  on  until  the  car  had 
gone  three  hundred  or  four  hundred  feet  when  he  got  dizzy,  fell 
off,  and  was  injured.     It  was  held  that  he  was  not  a  passenger, 
but  was  either  a  licensee  or  a  trespasser.^    Where  a  policeman 
entered  a  street  car  in  good  faith  believing  that  he  had  a  right  to 
ride  free,  and  was  permitted  to  ride  because  of  a  custom  based  on 
an  ordinance  requiring  the  free  transportation  of  policemen,  and 
paid  no  fare,  he  was  a  passenger,  even  if  the  ordinance  was  void 
under  the  law  prohibiting  the  granting  of  free  transportation.^ 

17.  Fischer   v.    Columbia,    etc.,   E.  E.  Co.,  105  Minn.  138,  137  N.  W.  250. 
Co.,  52  Wash.  463,  100  Pac.  1005.  20.   Dougherty  v.   Chicago,  etc.,  K. 

18.  Clarke   v.   Louisville   &   N.   E.  Co.,  137  Iowa,  257,  114  N.  W.  903. 
Co.,  33  Ky.  Law  Eep.  797,  111  S-  W.  21.  Gabbert  v.   Hackett,    135   Wis. 
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A  boy  boarding  a  street  car  with  the  consent  of  the  gripman  in 
charge  thereof,  who  had  no  authority  to  grant  the  boy  permission 
to  ride  on  the  car,  is  a  trespasser,  and  not  a  passenger.^^  Plaintiff 
boarded  defendant's  local  freight  train,  and  asked  the  conductor 
in  charge  if  he  could  come  back  with  him  the  next  day  on  his  train. 
The  conductor  replied  that  he  .could,  and  that  he  was  to  help  im- 
load  and  load  freight.  Plaintiff  boarded  the  train  on  the  next 
day,  was  discovered  by  some  of  the  trainmen,  and  was  injured 
by  the  explosion  of  the  engine  shortly  thereafter.  It  was  held 
that  the  conductor  had  no  authority  to  employ  plaintiff  as  a  ser- 
vant or  to  permit  him  to  work  his  passage  on  the  train,  and  hence 
the  carrier  owed  plaintiff  no  duty  as  a  passenger.^'  ISTeither  the 
master  mechanic  of  a  railroad  nor  a  conductor,  nor  an  engineer 
of  a  train,  has  any  implied  authority  to  agree  on  behalf  of  the 
company  to  carry  a  person  on  such  train  without  payment  of  f  are.^^ 
Where  a  former  employe  of  a  railroad  asked  permission  to  ride 
on  a  freight  train  knowing  that  it  was  against  the  rules,  and  was 
refused  and  succeeded  by  collusion  with  the  conductor  in  getting 
permission  to  ride  on  the  freight  train,  he  was  a  trespasser,  and 
not  a  passenger. ^^  An  invitation  of  a  motorman  to  a  boy  to  ride 
on  the  car  is  an  act  within  the  scope  of  his  employment,  for  which 
he  is  responsible  to  his  master,  and  if  the  boy  accepts  it  innocently 
he  is  no  trespasser,  and  it  is  the  duty  of  the  company  to  extend 
to  him  the  diligence  due  to  passengers  of  his  age  and  discretion.^ 
One  who  got  aboard  the  caboose  of  one  of  defendant's  freight 
trains  at  a  place  other  than  a  station,  which  train  did  not  carry 

with  the  consent  of  the  carrier,  and  24.  Olark  v.  Colorado,  etc.,  R.  Oo., 

does  not  refuse  to  pay  fare,  is  not  165  Fed.  408,  91  C.  C.  A.  358,  19  L. 
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23.  Vassor  v.  Atlantic  Coast  Line  t.  Nelson,  66  Ark.  494,  52  S.  W.  7. 
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passengers,  and  on  which  the  conductor  was  forbidden  by  defend- 
ant's rules  to  allow  persons  to  ride,  and  was  injured  in  a  collision, 
was  not  entitled  to  recover  therefor,  on  proof  merely  that  he 
entered  the  caboose  and  rode  therein  with  the  conductor's  consent, 
and  was  injured  by  the  negligence  of  the  defendant's  servants, 
where  there  was  evidence  that  he  knew  that  the  conductor  had  no 
right  to  permit  him  on  the  train.^'  A  brakeman  has  no  authority 
to  collect  fare,  and,  even  if  he  had,  he  could  not  waive  the  estab- 
lished rules  and  regulations  made  for  the  running  of  trains,  and 
plaintiff  had  no  right  to  suppose  that  he  could  bind  the  company 
by  such  an  arrangement,  and  plaintiff,  occupying  the  front  plat- 
form of  the  express  car,  acquired  no  rights  as  a  passenger  by  the 
payment  of  money  to  the  brakeman.^*  Where  plaintiff  went  on 
a  special  excursion  train  in  good  faith,  believing  that  the  conductor 
knew  that  he  was  not  a  member  of  the  excursion,  but  had  a  right 
to  accept  him  as  a  passenger,  and  that  the  conductor  did  so  accept 
him,  the  relation  of  carrier  and  passenger  was  established.^  It 
being  customary  to  carry  passengers  on  construction  trains,  per- 
sons having  no  notice  of  a  contrary  rule  of  the  company  had  a 
right  to  assume  that  the  conductor  had  authority  to  carry  persons 
on  such  trains,  and  that  the  granting  of  permission  by  him  fell 
within  his  general  authority  as  manager  of  the  train.^"  Where 
the  conductor  of  a  train,  on  discovering  the  presence  of  a  tres- 
passer on  the  train,  gave  him  permission  to  ride  to  D.,  if  he  would 
throw  the  switch  at  that  place,  the  boy,  upon  returning  to  the 
train  without  permission  of  the  conductor  after  throwing  the 
Bvsitch,  again  became  a  trespasser;  and  the  company  owed  him  no 

27.  Cleveland,  etc.,  E.  Oo.  v.  Best,  29.  Fitzgibbon  v.  Chicago  &  N.  W. 
169  111.  301,  rev'g  judg.  68  111.  App.  Ey.  Co.,  119  Iowa,  361,  93  N.  W.  276. 
532.  30.  St.  Joseph    &    W.    R.    Co.    v. 

28.  Chicago,  etc.,  R.  Co.  v.  Field,  7  Wheeler,  35  Kan.  185,  10  Pac.  461. 
Ind.  App.  172,  34  N.  E.  405,  52  Am. 

Ft,    Ten.   444. 
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duty,  except  to  exercise  reasonable  care  for  his  protection  after 
his  peril  was  discovered.''  Where  a  boy  about  twelve  years  old, 
at  the  request  of  the  driver  in  charge  of  a  bobtail  street  car,  which 
met  on  a  single  track,  got  on  the  rear  platform  to  which  the  horse 
was  hitched,  and  drove  back  to  a  switch,  while  the  driver  attended 
to  the  brake,  he  was  not  a  passenger  for  hire,  and  the  railway 
company  was  not  liable  for  an  injury  caused  by  the  negligence  of 
the  driver.'*  Where  a  passenger  left  her  train,  and  boarded  an- 
other, at  a  meeting  point,  to  converse  with  her  sister,  she  was  not 
a  passenger  on  the  latter  train,  though  her  conductor,  whose  au- 
thority was  limited  to  his  own  train,  consented  to  her  boarding 
the  other  train.''  An  arrangement  made  by  a  conductor  in  charge 
of  a  train,  with  respect  to  the  carriage  of  a  person  on  the  train,  is 
binding  on  the  carrier,  and  confers  on  such  person  the  rights  of  a 
passenger."* 

§  8.  Commencement  of  relation. — In  general. 

The  relation  of  carrier  and  passenger  is  a  contract  relation, 
which  commences  when  the  passenger  has  put  himself  into  the 
care  of  the  carrier,  or  directly  within  its  control,  with  a  bona  fide 
intention  of  being  transported,  and  the  carrier  has  expressly  or 
impliedly  received  and  accepted  him  as  a  passenger ;  and  of  neces- 
sity the  existence  of  the  relation  is  commonly  to  be  implied 
from  the  attending  circumstances.'*    Where  one  has  made  a  con- 

31.  Oincinnati,  etc.,  R.  Co.  v.  Jack-  33.  Bullock    v.    Houston,    etc.,    R. 
son,  22  Ky.  Law  Rep.  630,  58  S.  W.  Co.,  (Tex.  Civ.  App.)  55  S.  W.  184. 
526.  33a.  St.   Ixjuis    S.   W.   Ry.   Co.   of 

32.  Marks  v.  Rochester  Ry.  Co.,  41  Texas  v.  Fowler,  (Tex.  Civ.  App.)  93 
App.    Div.     (N.    Y.)     66,    58    N.    Y.  S.  W.  484. 

Supp.  210.  34.  Strong  v.  North  Chicago  St.  R. 
The  mere  fact  that  a  carrier's  ser-  Co.,  116  111.  App.  248;  O'Donnell  v. 
vant  violates  his  duty,  and  invites  a  Chicago,  etc.,  R.  Co.,  106  111.  App. 
person  to  ride  free,  will  not  operate  287;  Haselton  v.  Portsmouth,  etc.,  St. 
to  deprive  the  person  so  riding  of  an  Ry.,  71  N.  H.  589,  53  Atl.  1016;  Span- 
action  for  damages,  if  he  is  injured  nagle  v.  Chicago,  etc.,  R.  Co.,  31  111. 
through  such  servant's  negligence.  App.  460;  Webster  v.  Fitchburg  R. 
Siegrist  v.  Arnot,  10  Mo.  App.  197.  Co.,  161  Mass.  298,  24  L.  R.  A.  521, 
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tract  for  passage  upon  a  vehicle  of  a  common  carrier,  and  has 
presented  himself  at  the  proper  place  to  be  transported,  his  right 
to  care  and  protection  begins.^  So,  one  taking  a  seat  in  a  railroad 
car,  for  transportation,  becomes  a  passenger,  entitled  to  full  pro- 
tection in  his  rights  as  such,  from  the  starting  of  the  car,  although 
he  has  not  purchased  a  ticket  or  paid  his  fare.^^  One  going  to 
the  depot  within  a  reasonable  time  before  the  departure  of  a  train, 
with  the  bona  fide  intention  of  taking  passage  thereon,  which  he 
indicates  by  purchasing  a  ticket,  or  otherwise,  is  a  passenger.'^* 
A  party  upon  the  platform  of  an  elevated  railway  station,  with 
the  knowledge  of  the  carrier  that  he  intends  to  take  a  train,  is  a 


37  N.  E.  165;  Allend«r  V.  Chicago, 
etc.,  R.  Co.,  37  Iowa,  264.  See  also 
Bricker  v.  Philadelphia  &  R.  Co.,  132 
Pa.  1,  18  Atl.  983,  19  Am.  St.  Rep. 
585. 

A  railway  station  is  any  place 
owned  or  under  the  control  of  a  rail- 
way company,  and  designated  by  it 
as  a  regular  point  at  which  it  re- 
ceives and  discharges  passengers  or 
freight;  and  the  duty  of  a  railway 
company  owning  amusement  grounds 
on  which  a  station  building  and  plat- 
form are  located,  and  where  passen- 
gers are  invited  by  the  oompaay  to 
assemble  for  the  purpose  of  boarding 
its  cars,  is  that  of  a  common  car- 
rier, charged  with  the  highest  care 
for  the  safety  of  its  passengers;  and 
persons  assembling  in  the  building, 
on  the  grounds,  or  on  the  platform, 
at  the  point  iixed  by  the  company 
for  receiving  passengers,  are  at  the 
company's  station,  and  are  passengers 
within  the  meaning  of  the  law.  Dixon 
V.  Great  Falls  &  O.  D.  Ey.  Co.,  38 
App.  D.  C.  591,  598. 

35.  Davis  v.  Cayuga,  etc.,  R.  Co., 
10  How.  Pr.  (N.  Y.)  330;  Chicago  & 


A.  R.  Co.  V.  Walker,  217  111.  605,  75 
N.  E.  520;  Wabash,  etc.,  E.  Co.  v. 
Rector,  104  111.  296;  Hannibal,  etc., 
R.  Co.  V.  Martin,  11  111.  App.  386, 
affd.  Ill  111.  219;  Central  R.,  etc.,  Co. 
V.  Perry,  58  Ga.  461;  Dodge  v.  Bos- 
ton, etc..  Steamship  Co.,  148  Mass. 
207,  12  Am.  St.  Rep.  541;  Warren  v. 
Fitchburg  R.  Co.,  90  Mass.  (8  Allen) 
227,  85  Am.  Dec.  700;  Smith  v.  St. 
Paul  City  E.  Co.,  32  Minn.  1,  50  Am. 
Rep.  550,  16  Am.  &  Eng.  E.  Cas.  210. 

A  mere  contract  for  future  trans- 
portation does  not  of  itself  create  the 
relation  of  carrier  and  passenger. 
Donovan  v.  Hartford  St.  E.  Co.,  65 
Conn.  201,  32  Atl.  350,  29  L.  E.  A. 
297. 

36.  Buflfett  V.  Troy,  etc.,  E.  Co.,  40 
N.  Y.  168,  aff'g  36  Barb.  (N.  Y.) 
430,  so  held  of  a  person  who  was  rid- 
ing in  the  stage  used  by  a  railroad 
company  to  carry  passengers  to  and 
from  its  depot;  Bissell  v.  Michigan 
Souithem,  etc.,  E.  Co.,  32  N.  Y.  307; 
Nolton  V.  Western  E.  Corp.,  15  N.  Y. 
444. 

36a.  Dieckman  v.  Chicago,  etc.,  E. 
Co.,  145  Iowa,  350,  121  N.  W.  676. 
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passenger  when  approaching  the  train  to  board  it.""  Formal 
announcement  on  the  part  of  the  passenger  that  he  wishes  or 
intends  to  become  a  passenger  or  formal  delivery  of  his  person 
into  the  care  of  the  carrier,  or  formal  acceptance  of  him  as  a  pas- 
senger on  the  part  of  the  carrier  are  not  necessary  to  constitute 
the  relation  of  carrier  and  passenger.  Such  relation  is  to  be  im- 
plied from  all  the  circumstances  surrounding  the  case,  and  these 
circumstances  must  fully  justify  the  inference  that  the  passenger 
has  offered  or  presented  himself  as  a  passenger,"  and  that  the  car- 
rier has  accepted  and  received  him  as  such.''  Entering  in  a  law- 
ful manner  upon  the  carrier's  premises,  into  the  station,  ticket 
office,  or  waiting  room,  with  the  intention  in  good  faith  of  becom- 
ing a  passenger,  and  while  passing  therefrom  to  a  seat  in  the 
conveyance,  ordinarily  places  one  in  the  position  of  a  passenger.^' 
The  relation  of  carrier  and  passenger  arises  when  a  street  car  stops 
at  a  usual  place  for  passengers,  or  upon  signal,  and  a  person  in  the 
exercise  of  due  care  gets  on  the  steps  or  platform  of  the  car,  for 

36b.  Lapin   v.   Northwestern   Elev.  198    111.    551,    64   N".   E.    1039,   aff'g 

E.  Co.,  132  III.  App.  296.  Chicago,  etc.,  R.  Co.  v.  Weeks,  99  111. 

37.  Buffett  V.  Troy,  etc.,  R.  Co.,  App.  518;  Gordon  v.  Grand  St.,  etc., 
supra;  Spannagle  y.  Chicago,  eite.,  R.  E.  Co.,  40  Barb.  (N.  Y.)  546,  neither 
Co.,  supra;  Higley  v.  Gilmer,  3  Mont.  entry  into  the  cars  nor  payment  of 
90  35  Am.  Rep.  450;  Finkeldey  v.  fare  is  essential  to  create  the  relation 
Omnibus  Cable  Co.,  114  Cal.  28,  45  of  carrier  and  passenger;  McKernan 
Pao.  996;  White  v.  Atlanta  St.  R.  Co.,  v.  Manhattan  R.  Co.,  65  Conn.  201; 
92  Ga.  494,  17  S.  E.  672;  Strong  v.  Hansley  v.  Jamesville,  etc.,  E.  Co., 
North  Chicago  St.  R.  Co.,  116  111.  115  N.  C.  602;  Grimes  v.  Pennsylva- 
App.  246.  nia  Co.,  36  Fed.  72,  although  a  ticket 

38.  Gardner  v.  New  Haven,  etc.,  R.  has  not  been  purchased ;  Norfolk,  etc., 
Co.,  51  Conn.  143,  50  Am.  Rep.  13,  R.  Co.  v.  Galliher,  «9  Va.  639,  16  S. 
18  Am.  &  Eng.  R.  Cas.  170;  Hoar  v.  E.  935,  or  the  agent  refused  to  sell 
Maine  Cent.  R.  Co.,  70  Me.  65;  him  a  ticket;  Atchison,  etc.,  E.  Co.  v. 
Lewis  V.  Houston  Elec.  E.  Co.  (Tex.),  Holloway,  71  Kan.  1,  80  Pac.  31; 
88  S.  W.  489;  Missouri,  eitc.,  E.  Co.  Ehoads  v.  Cornwall  &  L.  E.  Co.,  48 
V.  Williams,  91  Tex.  255.  See  also  Pa.  Super.  Ot.  310;  Strain  v.  Vicks- 
Martin  v.  Soufhern  Ey.,  51  S.  C.  150,  burg,  etc.,  E.  Co.,  123  Ia.  407.  49  So. 
28  S.  E.  303.  8;  Messenger  v.  Valley  City  St.,  etc., 

39.  Weeks  v.  Chicago,  etc.,  E.  Co.,  E.  Co.,  21  N.  D.  82,  128  N.  W.  1023. 
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the  purpose  of  taking  passage  ;*"  when  the  conductor  of  an  elevated 
railroad  train  permits  one  to  enter  on  the  steps  or  platform  of  a 
car  at  one  of  the  stations,  with  other  passengers/^  where  the  car- 
rier accepts  a  fare  from  a  person  on  the  front  platform  of  a 
crowded  car,  although  he  is  there  in  violation  of  a  rule  of  the 
company/^  where  a  person  announces  his  intention  not  to  pay 
as  he  enters  the  car,  but  is  allowed  to  enter  and  take  a  seat,  and 
the  fare  is  afterwards  demanded  in  the  usual  manner/^  So,  if 
the  company  undertakes  to  carry  him  gratuitously."  Whether  the 
relation  of  carrier  and  passenger  exists  is  a  question  of  fact  for 


40.  Washington  &  G.  R.  Co.  v.  Pat- 
terson, 9  App.  D.  C.  423;  O'Mara  v. 
St.  Louis  Transit  Co,  102  Mo.  App. 
202,  76  S.  W.  880,  2  St.  Ry.  Rep.  627 ; 
Smith  V.  St.  Paul  City  R.  Co.,  32 
Minn.  1,  18  N.  W.  827,  50  Am.  Rep. 
550;  Ganiard  v.  Rochester  City, 
etc.,  R.  Co.,  50  Hun  (N.  Y.),  22,  18 
St.  Rep.  (N.  Y  ^  692,  affd.  121  N. 
Y.  661;  Wallace  v.  Thii-d  Ave.  R.  Co., 
36  App.  Div.  (N.  Y.)  57,  55  N.  Y. 
Supp.  132;  Drew  v.  Sixth  Ave.  R. 
Co.,  26  N.  Y.  49,  1  Abb.  Ct.  App. 
Dec.  556;  Gaffney  v.  St.  Paul  City 
R.  Co.,  81  Minn.  459,  84  N.  W.  304; 
Gordon  v.  West  E.  St.  Ry.  Co.,  175 
Mass.  181,  55  N.  E.  990;  McDonough 
y.  Metropolitan  R.  Co.,  137  Mass. 
210;  Davey  v.  Greenfield,  etc.,  St. 
Ry.,  177  Mass.  106,  58  N.  E.  172; 
Waller  v.  Wilmington  City  R.  Co.,  5 
Penn.    (Del.)    374,   61  Atl.   874. 

Car  stopping  upon  signal. — Carney 
v.  Cincinnati  St.  R.  Co.,  6  Ohio  S. 
&  C.  P.  Dee.  587;  West  Chicago  St. 
R.  Co.  V.  Shiplett,  85  111.  App.  683. 
But  see  Duchemin  v.  Boston  El.  Ry. 
Co.,  186  Mass.  353,  71  N.  E.  780,  66 
L.  R.  A.  980,  104  Am.  St.  Rep.  580, 
3  St.  Ry.  Rep.  405 ;  Donovan  v.  Hart- 


ford St.  R.  Co.,  65  Conn.  201,  32  Atl. 
350,  29  L.  R.  A.  297;  Schaefer  v.  St. 
Louis  S.  R.  Co.,  128  Mo.  64,  30  S. 
W.  331;  Birmingham  Ry.,  etc.,  Co. 
v.  Bynum,  3  St.  Ry.  Rep.  6,  139 
Ala.  339,  36  So.  736;  Citizens'  St. 
Ry.  Co.  T.  Jolly,  1  St.  Ry.  Rep.  157, 
161  Ind.  80,  67  N.  E.  935.  See  Ken- 
nedy V.  North  Jersey  St.  R.  Co.,  3  St. 
Ry.  Rep.  608  (N.  J.  Sup.),  80  Atl.  40, 
as  to  pleading  invitation  to  become  a 
passenger. 

41.  Barth  v.  Kansas  City  Elev.  R. 
Co.,  142  Mb.  535,  10  Am.  &  Eng.  R. 
Cas.  N.  S.  281,  44  S.  W.  778. 

42.  Hanna  v.  Naasau  El.  R.  Co., 
18  App.  Div.  (N.  Y.)  137,  45  N.  Y. 
Supp.   437. 

43.  Sanford  v.  Eighth  Ave.  R.  Co., 
23  N.  Y.  343. 

44.  Perkins  v.  New  York  Cent.  R. 
Co.,  24  N.  Y.  196;  Rosenberg  v.  Third 
Ave.  R.  Co.,  47  App.  Div.  (N.  Y.) 
323,  61  N.  Y.  Supp.  1052;  Buck  V. 
Peoples  St.  R.,  etc.,  Co.,  108  Mo.  179, 
52  Am.  &  Eng.  R.  Cas.  512,  18  S.  W. 
1090,  aif'g  46  Mo.  App.  555;  North 
Chicago  St.  R.  Co.  v.  Williams,  140 
III.  275,  52  Am.  &  Eng.  R.  Cas.  522, 
27  N.  E.  672. 
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the  jury,  if  the  evidence  be  conflicting.^  The  driver  of  an  omnibus 
or  conductor  of  a  street  car  by  stopping  to  take  on  a  person,  on 
signal  given,  thereby  accepts  him  as  a  passenger/^  So  a  connect- 
ing carrier  which  receives  upon  its  track  the  passenger  cars  of 
another  company  for  carriage  over  its  own  line  assumes  the  re- 
lation of  common  carrier  of  passengers  toward  them  when  the 
cars  are  switched  upon  its  track."  One  attempting  to  board  a 
train  at  a  regular  station  with  intent  to  become  a  passenger  is  a 
passenger.*^  A  person  in  the  act  of  getting  upon  a  street  car  is  a 
passenger.*^  But  the  mere  fact  that  a  person  has  a  ticket  and 
intends  to  take  a  train  does  not  create  the  relation  of  carrier  and 
passenger,  since  it  is  further  necessary  that  he  be  at  some  place 
under  the  control  of  the  carrier  and  provided  for  passengers."*  A 
person  who  has  purchased  a  ticket,  and  is  upon  the  platform  pro- 
vided by  a  railroad  company  preparatory  to  boarding  its  train, 
is  a  passenger."  A  street  car  company  impliedly  invites  persons 
at  a  regular  stopping  place  to  enter  the  car  when  it  stops,  and  the 
relation  of  carrier  and  passenger  begins  at  the  time  such  person 
indicates  his  acceptance  of  such  invitation.^^  The  relation  of 
carrier  and  passenger  begins  when  one  presents  himself  at  a  pas- 
senger station,  ready  to  be  transported  to  his  destination,  under 

45.  Buffett  V.  Troy,  etc.,  R.  Co.,  40  Co.,  97  Ala.  336,  where  an  excursion 
N.  Y.  168;  Gordon  v.  Grand  St.,  etc.,  train  was  permitted  to  pass  over  a 
E.  Co.,  40  Barb.  (N.  Y.)  546;  railroad  not  used  for  passenger 
Meyer  v.  Second  Ave.  R.  Co.,  21  N.  travel,  without  the  authority  of  its 
Y.    Super.    Ct.    305;    George   v.   Loa  officers. 

Angeles  E.  Co.,  136  Cal.  357,  48  L.  R.  48.  Birmingham    &    A.    R.    Co.    v. 

A.  839,  58  Pao.  819.  Norris,  4  Ala.  App.  363,   59   So.  66. 

46.  Citizens  St.  R.  Co.  v.  Merl,  26  49.  Benjamin  v.  Metropolitan  St. 
Ind.  App.  284,  59  N.  E.  491;  Brien  Ry.  Co.,  245  Mo.  598,  151  S.  W.  91. 
v.  Bennett,  8  C.  &  P.  724,  34  E.  C.  50.  Deatrick  v.  Lake  Erie  &  W.  R. 
L.    603.  Co.,   164  111.  App.  34. 

47.  Schopman   v.    Boston,    etc.,    R.  51.  Indianapolis  Southern  R.  Co.  v. 
Corp.,  9  Cush.    (Mass.)    24;    Chatta-  Wall,  —  Ind.  App. — ,  101  N.  E.  680. 
nooga,    etc.,    R.    Co.   v.   Huggins,    89  52.  Fields  v.  Metropolitan  St.  Ry. 
Ga.  494,  52  Am.  &  Eng.  R.  Cas.  473.  Co.,  —  Mo.  App.  — ,  155  S.  W.  645. 
But  see  Vormus  v.  Tennessee,  etc.,  R. 
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such  circumstances  that  the  carrier  must  be  deemed  to  have  ac- 
cepted him;  but  no  formal  delivery  of  one's  person  to  a  railroad 
company,  or  acceptance  of  one  who  presents  himself  for  trans- 
portation, is  necessary  to  constitute  the  relation  of  passenger  and 
carrier.'^  When  one  has  availed  himself  of  the  facilities  afforded 
by  a  carrier  of  passengers  by  entering  upon  the  necessary  and 
convenient  use  of  them,  the  relation  of  carrier  and  passenger 
exists.  A  street  car  company  may  extend  permission  to  become  a 
passenger  in  any  way  calculated  to  notify  the  passenger  of  that 
fact,  without  bringing  its  car  to  a  dead  stop ;  and  one  who  attempts 
to  enter  a  car  which  has  been  slowed  down  by  the  motorman  upon 
his  signal  to  a  speed  of  two  miles  per  hour  becomes  a  passenger." 
Where  a  hotel  elevator  for  the  accommodation  of  guests  stops  at 
a  floor  and  the  door  is  opened  for  the  reception  of  passengers,  the 
relation  of  carrier  and  passenger  begins  the  moment  the  latter 
starts  to  enter  the  car  and  brings  himself  within  the  range  of  its 
possible  activities.^^ 


53.  Kidwell  v.  Chesapeake  &  O.  Ey. 
Co.,  —  W.  Va.  — ,  77  S.  E.  385. 

The  purchase  of  a  ticket  does  not 
alone  constitute  the  relation  of  pas- 
senger and  carrier;  nor  is  it  essential 
thereto,  though  it  may  be  considered 
as  an  element  entering  into  the  in- 
ception of   such   relation.     Id. 

One  on  the  premises  of  a  railroad 
company  to  purchase  a  ticket  for  a, 
train  8  hours  late,  intending  to  re- 
main in  the  city  of  purchase  and  not 
on  the  premises  of  the  carrier,  is  not 
a  passenger,  within  the  meaning  of 
the  term.    Id. 

54.  Nolan  v.  Metropolitan  St.  Ey. 
Oo.,  —  Mo.  — ,  157  S.  W.  637. 

Where  a  plaintiff,  however,  without 

manifesting  his   intention  to  become 

a    passenger    on    a    car    which    had 

stopped  to  allow  a  team  to  pass,  and 

62 


whose  presence  was  unknown  to  the 
conductor,  attempted  to  board  the 
car,  he  did  not  become  a  passenger, 
so  tha/t  the  starting  of  the  car  was 
in  violation  of  any  duty  owed  to  him. 
Lauchtamacher  v.  Boston  Elevated 
Ey.,  —  Mass.  — ,  100  N.  E.  1068. 

Where  a  plaintiff  boarded  a  oar, 
believing  it  to  be  one  on  which  her 
husband  was  a  conductor,  at  a  regular 
sitopping  place,  with  intent  to  pay 
her  fare,  she  was  a  passenger  en- 
titled to  the  highest  degree  of  care, 
though  the  car  was  in  fact  going  to 
the  barn,  and  made  only  a  safety 
stop.  Mellwaine  v.  Tacoma  Ey.,  etc., 
Co.,  —  Wash.  — ,  139  Pac.  1093. 

55.  Chambers  v.  Kupper-Benson 
Hotel  Co.,  154  Mo.  App.  249,  134  S. 
W.  45. 

A  guest  at  a  hotel  approached  the 
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§  9.  Commencement  of  relation. — Going  to  or  awaiting  train  or 
car. 
As  a  general  rule  the  relation  of  passenger  and  carrier  begins  as 
soon  as  one,  intending  in  good  faith  to  become  a  passenger,  enters 
in  a  lawful  manner  upon  the  carrier's  premises  for  that  purpose, 
and  the  carrier's  responsibility  dates  from  that  time.^°  Ordi- 
narily, a  person  coming  to  a  railroad  station  with  the  intention 
of  taking  the  next  train  is,  in  contemjflation  of  law,  a  passenger, 
provided  his  coming  is  within  a  reasonable  time  before  the  sched- 
ule time  for  the  departure  of  the  train, ^'  and  where  his  arrival  is 
not  within  such  reasonable  time,  the  carrier  owes  hiia*  no  duty, 


passenger  elevator  with  the  intention, 
recognized  by  the  operator,  of  becom- 
ing a  passenger.  The  operaitor,  who 
had  started  up,  stopped  and  returned 
to  the  floor  for  the  sole  purpose  of 
receiving  the  guest  and  his  compan- 
ions. The  elevator  door  was  not  en- 
tirely closed  when  the  descent  began 
and  the  opera/tor  opened  it  and 
stopped  the  car  at  the  proper  place 
to  admit  passengers.  Held,  that  the 
relation  of  carrier  and  passenger  be- 
gan when  the  car  was  returned  and 
stopped  at  the  floor  and  when  the 
elevator  door  was  opened  by  the  oper- 
ator and  the  guest  started  to  enter  in 
front  of  the  door.    Id. 

66.  17.  S. — Riley  v.  Vallejo  Ferry 
Co.,  173  Fed.  331;  Atlantic  City  K. 
Co.  V.  Clegg,  183  Fed.  216,  105  0.  C. 
A.  478. 

Ind. — Pere  Marquette  R.  Co.  v. 
Strange,  171  Ind.  160,  84  N.  E.  819, 
rehearing  denied  85  N.  E.  1026. 

Mich. — Buman  v.  Michigan  Cent. 
R.  Co.,  168  Mieh.  651,  134  N.  W. 
972,  the  relation  of  carrier  and  pas- 
senger held  not  to  have  arisen  be- 
tween   plaintiff   and    defendant   rail- 


road company  at  the  time  he  was  ar- 
rested at  the  carrier's  station. 

Pa. — Rhoads  v.  Cornwall  &  L.  R. 
Co.,  48  Pa.  Super.  Ct.  310. 

Miss. — ^Metcalf  v.  Yazoo  &  M.  V. 
R.  Ck).,  97  Miss.  455,  52  So.  355. 

Tex. — St.  Louis  S.  W.  R.  Co.  of 
Texas  v.  Franklin,  (Tex.  Civ.  App.) 
44  S.  W.  701. 

,'5''  «TnHh  V.  Spaboard  Air  Line 
Oo.,  10  Ga.  App.  227,  73  S.  E.  523; 
PJiiilips  V.  Southern  R.  Co.,  124  N. 
C.  123,  32  S.  E.  388,  45  L.  R.  A.  163, 
whether  or  not  he  has  purchased  a 
ticket;  Texas  Midland  R.  R.  v. 
Griggs,  (Tex.  Civ.  App.)  106  S.  W. 
411. 

What  is  a  reasonable  time  for  the 
carrier  to  be  required  to  care  for  pas- 
sengers before  they  have  taken  actual 
passage  held  to  be  fixed  by  the  Ken- 
tucky statute  at  30  minutes  preced- 
ing the  schedule  time  for  the  depart- 
ure of  the  train.  Illinois  Cent.  R. 
Co.  V.  Laloge,  113  Ky.  896,  24  Ky. 
Law  Rep.  693,  696,  «9  S.  W.  795, 
1118,  62  L.  E.  A.  405. 

58.  Texas  Midland  R.  Oo.  v.  Griggs, 
(Tex.  Civ.  App.)    106  S.  W.  411. 
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save  such  as  it  owes  a  licensee.^  A  person  becomes  a  passenger 
■when,  intending  to  take  passage,  he  enters  a  place  provided  by  the 
carrier  for  the  reception  of  passengers,  snch  as  a  depot,  waiting 
room,  or  the  like,  at  a  time  when  such  place  is  open  for  the  recep- 
tion of  passengers,  intending  to  take  passage  on  trains  or  cars  of 
the  company  and  desiring  to  buy  a  ticket,  or,  if  the  ticket  office 
is  not  open,  undertakes  to  get  on  the  train  while  the  train  is  stand- 
ing for  the  reception  of  passengers,  intending  to  pay  his  fare  on 
the  train.^'  One  who  for  the  purpose  of  waiting  for  a  train  on 
which  he  is  to  take  passage,  enters  the  waiting  room  of  the  car- 
rier;^" one  who  has  purchased  a  ticket  for  his  transportation  and 
is  at  the  station  awaiting  arrival  of  the  train  j*^  one  who  has  pur- 
chased a  ticket,  and  is  standing  on  the  station  platform  in  full 
view  awaiting  the  arrival  of  his  train  ;'^  and  one  entering  the 
subway  station  of  an  elevated  railway  company  and  paying  his 
fare,  with  the  intention  of  becoming  a  passenger,*^  is  a  passenger, 
and  entitled  to  the  carrier's  protection  as  such.  One  who  goes  in 
proper  time  to  a  station  to  take  a  train,  and  has  a  ticket  for  his 
passage  j^*  one  who  purchases  a  ticket  at  the  station  of  a  railroad, 

59.  Merrill  v.  Michigan  Cent.  R.  63.  Horgan  v.  Boston  Elevated  R. 
Co.,  158  111.  App.  38;  Ohioago  Ter-  Co.,  208  Mass.  287,  94  N.  E.  386. 
minal  Trans.  Co.  v.  Young,  118  HI.  In  view  of  St.  1896,  c.  516,  creating 
App.  336;  Mitchell  v.  Augusta  fii  A.  the  Boaton  Terminal  Company  and 
R.  Co.,  87  S.  C.  375,  69  S.  E.  664;  requiring  railroads  to  use  its  Union 
Birmingham  Ry.  etc.,  Co.  v.  Wise,  Station,  one  who  hae  purchased  a 
149  Ala.  493,  43  So.  831,  although  he  ticket  and  expects  to  board  a  train 
does  not  board  the  car  by  reason  of  leaving  the  Union  Station  is  not  a 
the  servant  in  charge  of  the  car  neg-  passenger  until  about  to  step  upon 
ligently  failing  to  allow  him  reason-  the  train.  Hunt  v.  New  York,  N.  H. 
able  time  or  opportunity  to  do  so.  &  H.  R.  Co.,  212  Mass.  102,  98  N.  E. 

60.  Philadelphia,    etc.,    R.    Co.,    v.  787. 

Green,  110  Md.  32,  71  Atl.  986.  The  relation  of  carrier  and  passen- 

61.  Pere  Marquette  R.  Co.  v.  ger  held  to  have  arisen  between 
Strange,  171  Ind.  160,  84  N.  E.  819;  plaintiff  and  defendant  street  railway 
Keifner  v.  Pittsburgh,  €*c.,  R.  Co.,  company.  Craft  v.  Boston  Elevated 
223  Pa.  50,  73  Atl.  253.  Ry.  Co.,  311  Mass.  374,  97  N.  E.  610, 

62.  Roberts  v.  Atlantic  Coast  Line  24. 

R.  Co.,  155  N.  C.  79,  70  S.  E.  1080.  64.  Warner  v.  Baltimore  &  0.  R. 
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intending  to  become  a  passenger  -^  one  who  purchases  a  ticket  for 
transportation  on  an  elevated  railroad,   deposits  it  in  the  box 
provided  therefor,  and  goes  on  the  platform  to  await  the  train;" 
one  who  has  purchased  a  ticket  at  a  station  and  is  crossing  inter- 
mediate tracks  to  take  his  train  under  the  direction  of  the  station 
agent ;"  one  walking  on  the  side  track  of  a  railroad  from  the  depot 
to  a  train  on  the  main  track  to  take  passage  on  such  train;**  one 
who  is  at  a  depot  for  the  purpose  of  taking  a  train,  and,  though 
he  has  purchased  no  ticket,  is  crossing  an  intervening  track  for 
the  purpose  of  boarding  a  train  with  the  intention  of  paying  his 
fare  thereon;"  one  having  a  mileage  book  good  on  a  railroad  and 
undertaking  to  board  a  train  by  passing  along  the  platform  of 
a  freight  warehouse  where  he  had  been  to  check  his  trimk  by  the 
invitation  of  the  railroad,'"  is  a  passenger,  and  entitled  to  the 
measure  of  care  due  a  passenger.    To  bring  a  person  on  the  plat- 
form of  a  railroad  station  within  the  protection  owing  by  a  com- 
mon carrier  to  its  passengers,  he  must  intend  to  become  a  pas- 
senger, and  must  go  to  the  station  at  a  reasonable  time  before  the 
time  fixed  for  the  departure  of  the  train  on  which  he  intends  to 
take  passage,  and  there  either  by  a  purchase  of  a  ticket  or  in  some 
other  manner  indicate  to  the  carrier  his  intent  to  take  passage.'^ 

Go.,  -168  U.  S.  339,  18  Sup.  Ct.  68,  42  68.  Illinois  Cent.  R.  Oo.  v.  Proctor, 

L.  Ed.  491,  and  hia  right  to  the  care  38  Ky.  Law  Rep.  598,  89  S.  W.  714. 

of  a  passenger  is  not  postponed  until  69.  Albin  v.  Chicago,  etc.,  R.  Co., 

he  has  manifested  by  some  outward  103    Mo.   App.    308,    77    S.    W.    153. 

act  his  intention  to  board  the  train.  70.  Pincus  v.  Atlantic  Coast  Line 

65.  Exton  V.  Central  R.  Co.  of  N.  R.  Co.,  140  N.  C.  450,  53  S.  E.  297, 
J.,  63  N.  J.  Law,  356,  46  Atl.  1099,  56  111  Am.  St.  Rep.  856. 

L.  R.  A.  508.  71.  Eremont,   etc.,  R.   Co.  v.  Hag- 

66.  Busch  V.  Interborough  Rapid  blad,  72  Neb.  773,  101  N.  W.  1033,  4 
T.  Co.,  187  N.  Y.  388,  80  N.  E.  197,  L.  R.  A.  (N.  S.)  254,  modified  on  re- 
aff'g  110  App.  Div.  705,  96  N.  Y.  hearing  72  Neb.  773,  106  N.  W.  1041. 
Supp.  747.  The   presence   of   a   person   in   the 

67.  Warren  v.  Fitcliburg  R.  Co.,  90  waiting  room  of  a  railroad  station 
Mass.  (8  Allen)  227,  85  Am.  Dec.  about  train  time  has  been  held  to  be 
700.                                                         I  notice  to  the  company's  agents  of  his 


CARRIERS  OF  PASSENGERS.  981 

Where  a  coach  was  placed  near  the  station  for  persons  to  go  on 
board  in  the  evening  to  await  the  train,  which  was  to  leave  several 
hours  later  in  the  night,  persons  taking  passage  on  such  train 
became  passengers  on  entering  such  car  under  the  direction  of 
the  carrier's  agent."  But  where  plaintiif,  with  certain  other 
excursionists,  engaged  an  ordinary  passenger  car  for  transporta- 
tion to  another  city  and  return,  with  the  right  to  use  the  car  while 
on  the  switch,  awaiting  return,  plaintiff  was  not  a  passenger  in 
going  to  the  car,  for  her  own  accommodation,  as  it  was  standing 
on  the  switch  some  time  before  it  was  due  to  leave  on  its  return 
trip.'* 

One  becomes  a  street  car  passenger  the  instant  he  starts  to 
board  a  car,  and  it  then  becomes  the  duty  of  the  operators  of  the 
car  not  to  start  it  until  he  has  been  given  a  reasonable  opportunity 
to  reach  a  place  of  comparative  safety.'*  The  stopping  of  an  elec- 
tric car  at  a  place  where  passengers  are  customarily  received,  and 
opening  the  door  to  admit  them,  is  an  invitation  to  all  persons 
desiring  to  travel  on  such  car  to  board  it,  and  when  one  in  good 
faith  boards  a  car  in  such  circumstances  the  relation  of  carrier 
and  passenger  is  established,  the  carrier's  legal  duties  attaching 
before  as  well  as  after  the  payment  of  fares.'*  Where  planitiff 
approached  an  electric  car  standing  at  a  station,  and  the  motor- 
man,  being  asked  by  plaintiff's  companion  which  car  would  leave 
first,  replied,  "  This  one,"  and  plaintiff  walked  around  the  front 
of  the  car  toward  the  rear  of  the  same  and  attempted  to  board  it, 
the  relation  of  carrier  and  passenger  arose,  though  he  had  no 
ticket  and  the  car  was  not  going  directly  towards  his  destination.'* 

intention    to    become     a    passenger.  74.  Conway  v.  Metropolitan  St.  R. 

Texas  &  P.  R.  Co.  v.  Jones,  (Tex.  Civ.  Co.,  161  Mo.  App.  f.l,  143  S.  W.  1101; 

App.)    39  S.  W.  124.  Benjamin  v.  Metropolitan  St.  R.  Co., 

72.  Missouri,  etc.,  R.  Oo.  of  Texas  245  Mo.  598,  151  S.  W.  91. 

T.  Byrd.    (Tex.  Civ.  App.)    89  S.  W.  75.  Peterson   v.    Elgin,    etc.,   Trac- 

991.  tion   Co.,  238   111.  403,  87  N.  E.  345, 

73.  Archer  v.  Union  Pac.   R.   Co.,       aff'g  142  111.  App.  34. 

110  Mo.  App.  349,  85  S.  W.  934.  76.  Snipes  v.  Norfolk,  etc.,  R.  Co., 

144  N.  C.  18,  56  S.  E.  477. 
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Where  a  railroad  company  habitually  received  and  set  down  pas- 
sengers at  a  platform  at  a  flag  station,  prospective  passengers 
waiting  there  for  a  train  then  due  are  not  trespassers,  regardless 
of  whether  the  railroad  company  intended  it  as  a  waiting  place  or 
not."  In  an  action  for  injuries  claimed  to  have  been  sustained  in 
boarding  a  street  car,  a  requested  instruction  by  the  carrier  that  no 
relation  of  passenger  and  carrier  arose  unless  plaintiff  gave  some 
notice  of  intention  to  become  a  passenger  was  improperly  refused.'' 
One  on  a  railroad  station  platform  regarding  his  baggage  is  not  a 
mere  licensee,  when  injured  by  falling  through  a  hole  in  the 
platform.'* 

§  10.  Commencement  of  relation. — Signaling  car  or  train  to 
stop  and  boarding  the  same. 
The  principle  that  there  must  be  an  acceptance  by  the  carrier 
before  the  person  who  offers  himself  becomes  a  passenger,  as  ap- 
plied to  those  who  offer  themselves  for  transportation  by  railroads, 
whose  trains  stop  only  at  fixed  stations,  at  which  only  the  carrier 
holds  itself  out  as  ready  to  receive  as  passengers  those  who  present 
themselves  in  the  usual  way,  is  not  applicable  to  a  street  railway, 
unless  it  has  made  a  rule  that  passengers  will  not  be  taken  on 
except  at  designated  places.*"  It  is  held,  as  a  general  rule,  that  a 
person  becomes  a  passenger  of  a  street  car  as  soon  as  he  has  set 
foot  on  the  running  board  or  platform  step  in  the  act  of  getting 
into  the  car,  after  it  has  stopped  for  him  in  response  to  his  signal.*^ 

77.  Louisville  ^  N.  R.  Co.  v.  Glas-  ihaving  inclined  his  head,  they  started 
gow,  —  Ala.  — ,  60  So.  103.  from  the  sidewalk  and,  on  its  being 

78.  Zurcher  v.   Portland  Ey.,  etc.,  stopped,   boarded   the   car   with   the 
Co.,  —  Or.  — ,  129  Pac.  136.  conductor's   knowledge,   and   plaintiff 

79.  Cleveland,  etc.,  K.  Co.  v.  Jones,  had  reached  and  sitood  upon  the  run- 
—  Ind.  App.  — ,  99  N.  E.  503.  ning  board  on  his  way  to  a  seat  at 

80.  Lockwood    v.    Boston    Elevated  the  time  of  his  injury,  the  relation  of 
R.  iCo.,  200  Mass.  537,  86  N.  E.  934.  passenger  and  carrier  had  been  estab- 

Where  plaintiff  and  his  companion,      lished.     Id. 
desiring   to   become   passengers,    »ig-  81.  III. — West  Chicago  St.  E.  Co. 

naled  an  open  oar,  and,  the  motorman     t.  James,  '69  III.  App.  609. 


CAERIBKS  OF  PASSENGERS. 


983 


While  one  may  not  create  the  relation  of  carrier  and  passengei* 
between  himself  and  a  street  railway  company  by  merely  attempt- 
ing to  board  a  moving  car,  the  relation  may  be  found  to  have  been 
created  by  plaintiff  having  signaled  an  approaching  car,  and  by 
the  car  having  immediately  slowed  down  until  it  practically 
stopped  at  its  usual  stopping  place,  where  he  attempted  to  board 
itj*^  or  by  his  attempting  to  get  on  a  car  which  has  stopped  at  a 
place  provided  for  that  purpose  and  where  people  are  expected  to 
take  passage,  though  his  attempt  fails.''     A  pedestrian  on  the 


Ind. — Citizens'  St.  E.  Co.  v.  Merl, 
26  Ind.  App.  384,  59  N.  E.  491. 

Moss. — Gordon  v.  West  End  St.  R. 
Co.,  175  Mass.  181,  55  N.  E.  990; 
Carter  v.  Boston  &  N.  St.  R.  Co.,  205 
llass.  21,  91  N.  E.  143,  and  it  is  not 
necessary  to  constitute  the  carrier's 
assent  to  become  a  passenger  tiiat  the 
ear  door  should  be  entirely  open  to 
permit  him  to  enter. 

Mass. — Gaffney  v.  St.  Paul  City  R. 
Co.,  81  Minn.  459,  84  N.  W.  304;  Mil- 
ler V.  St.  Paul  City  R.  Co.,  66  Minn. 
192,  68  N.  W.  862. 

Mo. — Devoy  v.  St.  Louis  Transit 
Co.,  192  Mo.  197,  4  St.  Ry.  Rep.  656, 
91  S.  W.  140,  although  he  saw  no 
conductor   or  motorman   in  the  car. 

But  this  relation  of  passenger  and 
carrier  does  not  necessarily  arise 
from  the  mere  fact  that  a  person  runs 
toward  a  moving  car  to  get  on  board. 

Chicago  Union  Traction  Co.  v. 
O'Brien,  219  111.  303,  4  St.  Ey.  Rep. 
200,  76  N.  B.  341,  aff'g  117  111.  App. 
183. 

82.  Nilson  v.  Oakland  Traction 
Co.,  10  Gal.  App.  103,  101  Pac.  413; 
Palfrey  v.  United  Rys.  Co.  of  St. 
Louis,  163  Mo.  App.  470,  142  S.  W. 
773;  Reynolds  v.  Richmond  &  M.  E. 
Co.,  92  Va.  400,  33  S.  E.  770. 


One  who  is  in  good  faith  signals  in 
the  recognized  manner  an  interurban 
car,  with  a  view  to  board  it,  which 
signal  is  responded  to  by  the  motor- 
man  by  whistling  or  setting  his 
brake,  is  a  passenger.  ICarr  v.  Mil- 
waukee Light,  etc.,  Co.,  133  Wis.  662, 
113  N.  W.  62,  13  L.  R.  A.  (N.  S.) 
283,  6  St.  Ry.  Rep.  378. 

83.  Hall  V.  Terre  Haute  Electric 
Co.,  38  Ind.  App.  43,  76  N.  E.  334; 
McCarty  v.  St.  Louia  &  S.  R.  Co.,  105 
Mo.  App.  596,  80  S.  W.  7;  Spencer  v. 
St.  Louis  Transit  Co.,  Ill  Mo.  App. 
653,  86  S.  W.  593;  Lewis  v.  Houston 
Electric  Co.,  39  Tex.  Civ.  App.  635, 
4  St.  Ry.  Rep.  1032,  88  S.  W-  489. 
See  also  Green  v.  Houston  Electric  R. 
Co.,   (Tex.  Civ.  App.)   89  S.  W.  442. 

A  mother  with  a,  child  in  her  arms 
■who  has  signaled  a  street  car  to 
stop,  and,  the  car  stopping,  has 
placed  the  child  on  the  platform  of 
the  car,  and  was  in  the  act  of  board- 
ing the  car,  when  it  suddenly  started 
leaving  her,  was  a  passenger  entitled 
to  the  high  degree  of  care  necessary 
on  the  part  of  a  carrier  to  protect  its 
passengers  from  injury.  Citizens'  R. 
Co.  v.  Farley,  —  Tex.  Civ.  App.  — , 
136  S.  W.  94. 
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highway,  who,  for  the  purpose  of  boarding  it,  is  approaching  a 
street  car  stopped,  in  response  to  a  signal  from  him,  to  receive 
him  as  a  passenger  is  not,  before  he  actually  reaches  the  car,  a 
passenger,  entitled  to  the  rights  of  a  passenger.'*  A  person  who 
goes  to  a  flag  station  on  a  railroad,  at  which  there  is  no  ticket 
office,  for  the  purpose  of  boarding  a  train,  is,  upon  properly  signal- 
ing an  intention  to  get  upon  a  passenger  train  which  is  actually 
stopped,  entitled  to  the  rights  of  a  pas^nger;*'  but  a  person  who 
signals  a  train  to  stop  at  a  place  where  it  is  not  accustomed  to  stop 
for  passengers,  and,  without  the  knowledge  of  the  trainmen,  en- 
deavors to  board  the  train,  is  not  a  passenger.'*  The  slackening 
of  the  speed  of  a  street  car  on  a  signal  given  by  a  person,  at  a 
street  crossing  or  other  place  where  passengers  are  received  in 
obedience  to  a  signal  by  a  bystander  that  he  wishes  to  take  pas- 
sage, is  an  invitation  to  him  to  get  aboard  and  become  a  pas- 
senger, and  when  he  starts  to  do  so  and  steps  on  the  running  board 
or  steps  of  the  car  he  becomes  a  passenger.*^ 

§  11.  Purchase  of  ticket. 

The  relation  of  passenger  and  carrier  may  exist,  notwith- 
standing the  person  claiming  to  be  a  passenger  has  neither  paid 
fare  not  provided  himself  or  herself  with  a  ticket,  since  it  cannot 

84.  Duehemin   v.    Boston   Elevated  ing  hold  of  the  car  and  beginning  to 

R.  Oo.,  18-6  Mass.  353,  3  St.  Ry.  Rep.  enter  it  is  a  passenger. 

405,  71  N.  E.  780,  66  L.  R.  A.  980,  As  to  signaling  car  to  stop,  see  6 

104  Am.  St.  Rep.  580;  Davey  v.  Gree-  St.   Ry.   Rep.   378,   note, 

field  St.  R.  Co.,  175  Mass.  181,  58  N.  85.  Western  &  A.  R.  Co.  v.  Boyls, 

E.  173.  98  Ga.  446,  36  S.  E.  483. 

In  these  cases  the  Court  held  that  86.  Georgia  Pae.  R.  Co.  v.   Robin- 

the   carrier's  obligation  to   a  person  son,  68  Miss.  643,  10  So.  60. 

as  a  passenger   does  not  arise  until  87.  Citizens'  St.  R.  Co.  v.  M'erl,  25 

the  intending  passenger  is  within  its  111.  App.  384,  59  N.  E.  491;  O'Mara  v. 

control;    that,  when   there  has   been  St.  Louis  Transit  Co.,  103  Mo.  App. 

an  invitation  on  the  part  of  the  car-  303,  76  S.  W.  680,  3  St.  Ry.  Rep.  637. 

rier  by  stopping  for  the  reception  of  As  to  lessening  of  speed  as  invita- 

a  passenger,  any  person  actually  tak-  tion  to  board  car,  see  Note  3  St.  Ry. 

Rep.  916. 
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be  presumed  at  law  that  a  demand  by  the  carrier  for  payment  of 
fare  would  not  be  complied  with.  The  purchase  of  a  ticket  is 
not  essential  to  create  the  relation  of  passenger  and  carrier.^* 
The  purchase  of  a  ticket,  however,  creates  the  relation  of  carrier 
and  passenger,  and  subjects  each  party  to  all  the  duties  and  obli- 
gations imposed  by  law.*^  And  this  rule  applies  although  the 
ticket  was  not  actually  paid  for  at  the  time,*"  and  whether  pur- 
chased from  the  carrier  itself  or  a  duly  authorized  agent,'^  or  a 
scalper  or  person  who  is  not  a  regular  dealer  and  is  forbidden  by 
law  to  sell  or  deal  in  tickets.'^  But  the  mere  fact  that  a  party 
has  a  ticket  and  intends  to  take  a  train  does  not  create  the  relation 
of  carrier  and  passenger,  as  he  must  be  at  some  place  which  is 


88.  G-rimes  v.  Pennsylvania  Co.,  36 
Fed.  73;  Cleveland,  etc.,  R.  Co.  v. 
Scott,  111  111.  App.  234;  Edgerton  v. 
New  York,  etc.,  R.  Co.,  39  N.  Y.  227; 
Schurr  v.  Houston,  10  St.  Rep.  (N. 
Y.)  2'62;  AUender  v.  Chicago,  etc., 
R.  Co.,  37  Iowa,  264,  8  Am.  Ry.  Rep. 
115;  Lake  Erie,  etc.,  R.  Co.  v.  Mays, 
4  Ind.  App.  113;  Cross  v.  Kansas 
City,  etc.,  R.  Co.,  56  Mo.  App.  864; 
Norfolk,  etc.,  R.  Co.  v.  Galliher,  89 
Va.  639;  Norfolk,  etc.,  R.  Co.  v. 
Groseclose,  «8  Va.  267,  13  S.  E.  454, 
29  Am.  Rep.  718;  Jones  v.  Boston, 
eitc,  R.  Co.,  163  Mass.  245,  39  N.  E. 
1019;  Mellquist  V.  The  Wasco,  53 
Fed.  546;  Secord  v.  &t.  Paul,  etc.,  R. 
Co.,  5  McCrary  (U.  S.),  515,  18  Fed. 
231 ;  St.  Louis,  etc.,  R.  Co.  v.  Kilpat- 
rick,  67  Ark.  47,  54  S.  W.  971;  Prince 
V.  International,  etc.,  R.  Co.,  64  Tex. 
144,  21  Am.  &  Eng.  R.  Oas.  152; 
Houston,  etc.,  R.  Co.  v.  Washington 
(Tex.  Civ.  App.),  30  S.  W.  719; 
Simmons  v.  Oregon  R.  &,  Nav.  Co., 
41  Or.  151,  69  Pac.  440,  1032;  Nellis 
St.  Ed.  Acct.  L.,  40,  and  cases  there 
cited. 


89.  Poucher  v.  New  York  Cent.  R. 
Co.,  49  N.  Y.  283,  10  Am.  Rep.  364; 
Wabash,  etc.,  R.  Co.  v.  Rector,  104 
111.  296,  9  Am.  &  Eng.  R.  Cas.  264; 
Spannagle  v.  Chicago,  etc.,  R.  Co.,  31 
111.  App  460,  but  not  as  to  any  par- 
ticular train;  Chicago,  etc.,  R.  Co.  v. 
Chisholm,  79  111.  584,  and  a  family 
commutation  ticket  authorizes  a  sou 
residing  with  his  father,  although  he 
is  of  age,  to  travel  thereon;  Illinois 
Cent.  R.  Co.  v.  Treat,  179  III.  576,  54 
N.  E.  290,  aff'g  75  111.  App.  327. 

Possession  of  a  baggage  check  and 
proof  of  its  issue  in  the  customary 
way  is  sufficient  evidence  that  the 
possessor  was  a  passenger.  Davis  v. 
Cayuga,  etc.,  R.  Co.,  10  How.  Pr.  (N. 
Y.)   330. 

90.  Ellsworth  v.  Chicago,  etc.,  R. 
Co.  (Iowa),  63  N.  W.  584. 

91.  Skinner  v.  London,  etc.,  R.  Co., 
5  Exeh.  787. 

92.  Sleeper  v.  Pennsylvania  R.  Co., 
100  Pa.  St.  259,  45  Am.  Rep.  380,  9 
Am.  &  Eng.  R.  Cas.  291;  State  v. 
Clarke,  109  N.  C.  739;  State  v.  Ray, 
109  N.  C.  736. 
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under  the  control  of  the  carrier  and  provided  for  passengers,  so 
that  it  may  exercise  the  high  degree  of  care  exacted  of  it."  One 
killed  by  a  train  at  a  station  was  a  passenger,  and  not  a  tres- 
passer, where  he  was  starting  to  board  a  train  with  a  ticket  already 
procured.**  Where  one  having  a  ticket  entitling  him  to  ride  as  a 
passenger  attempted  to  board  the  train  on  its  arrival  at  the  station, 
he  sustained  toward  the  carrier  the  relation  of  passenger.^'  One 
who  attempts  to  board  a  rapidly  moving  train  does  not  become  a 
passenger,  though  he  may  have  a  ticket  for  it.'^  One  riding  on 
a  ticket  procured  at  a  reduced  rate  by  false  representations  is  not 
a  passenger.'^  But  one  boarding  a  train  of  cars  in  good  faith 
believing  that  his  ticket  is  good  is  a  passenger.'* 

§  12.  Entry  in  vehicle  of  carrier. 

When  one  enters  into  or  goes  upon  the  conveyance  of  a  carrier 
used  for  carrying  passengers,  in  good  faith,  intending  to  take  pas- 
sage thereon,  his  rights  are  those  of  a  passenger.^'  So,  when  he 
has  been  invited  to  enter,  or  enters  in  obedience  to  an  announce- 
ment that  it  is  ready  to  receive  passengers;'-  or  is  in  the  act  of 

93.  O'Donnell  v.  Chicago,  etc.,  K.  falo  v.  Troy,  etc.,  E.  Co.,  40  N.  Y. 
Cb.,  106  111.  App.  387;  Vandegrlft  v.  168;  Lake  Shore,  etc.,  R.  Co.  v.  Fos- 
West  Jersey  &  S.  R.  Co.  (71  N.  J.  ter,  104  Ind.  307;  Lake  Erie,  etc.,  R. 
L.),  60  Atl.  184  Co.  V.  Mays,  4  Ind.  App.  413;  Union 

94.  St.  Louis,  etc.,  R.  Co.  v.  Pac.  R.  Co.  v.  Nichols,  8  Kans.  505, 
Hutchinson,  —  Ark.  — ,  142  S.  W.  13  Am.  Rep.  475  Nashville,  etc.,  R. 
537.  Co.  V.  Messino,  1  Sneed  (Tenn.)  230; 

95.  Williford  v.  Southern  Ry.  Co.,  The  Wasco,  53  Fed.  546;  Brown  v. 
85  S.  C.  301,  67  S.  B.  303.  Scarboro,  97  Ala.  316,  58  Am.  &  Eng. 

96.  Illinois  Cent.  R.  Co.  v.  »>tter,  R.  Cas.  364,  13  So.  289;  Pittsburgh, 
31  Ky.  Law  Rep.  679,  103  S.  W.  379.  ete.,  R.  Co.  v.  Krouse,  30  Ohio  St.  322 

97.  Fitzmaurice  v.  New  York,  etc.,  15  Am.  Ry.  Rep.  398.  And  see  Higley 
R.  Co.,  192  Mass.  159,  78  N.  E.  418,  v.  Gilmer,  3  Monit,  90,  35  Am.  Rep. 
116  Am.  St.  Rep.  336,  6  L.  R.  A.  (N.  450;  Chicago,  etc.,  R.  Co.  v.  Bills, 
S.)    1146.  104  Ind.  13;   Coleman  v.  Georgia  R., 

98.  Central  of  Ga.  R.  Co.  v.  Bagley,  etc.,  Co.,  84  Ga.  1,  40  Am.  &  Eng.  R. 
173  Ala.  611,  55  So.  894.  Cas.     690;     Texas,    etc.    R.,    Co.    v. 

99.  Cleveland  v.  New  Jersey  White.  4  Tex.  Civ.  App.  Cas.  §  451 
Steamboat  Co.,   68  N.  Y.   306;    Buf-  1.  Hannibal,  etc.,  R.   Co.,  v.  M<it 
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entering  for  the  purpose  of  taking  passage,  as  upon  the  gangplank 
of  a  steamer;^  or  stepping  on  the  platform  of  a  street  car  which 
has  stopped  for  him.^  So,  when  he  takes  a  train  at  a  place  which 
is  not  a  depot  but  where  passengers  are  permitted  to  board  the 
train,  and  has  reached  in  safety  the  inside  of  a  passenger  car;*  or 
enters  a  car  made  up  for  its  usual  run  and  ready  for  the  reception 
of  passengers,  but  not  drawn  up  to  the  station  platform  f  or  when, 
seeking  to  board  a  train  at  night,  finding  no  one  to  inform  him 
how  to  reach  the  sleeping  car  attached  to  the  train,  he  follows  the 
direct  route  provided  by  the  carrier,  and  is  injured  by  reason  of 
defective  and  insufficient  lighting  of  the  station  approaches.*  One 
who  enters  the  carrier's  vehicle  or  conveyance  to  ride  therein  to 
a  certain  point,  at  the  invitation  or  by  the  consent  or  permission 
of  the  carrier's  employes  having  charge  of  the  means  of  trans- 
portation, is  ordinarily  held  to  be  a  passenger.^  But  the  invitation 
or  consent  must  be  by  one  having  the  right  or  authority,  express 


tin,   11   111.  App.   386,   aff'd   111  111. 
319. 

2.  Rogers  v.  Kennebec  Steamboat 
Co.,  86  Me.  261,  39  Atl.  1069,  35  L. 
R.  A.  491;  North-western  U.  P.  Oo. 
V.  Olough,  22  Wall.   (U.  S.)   528 

3.  McDonougb  v.  Metropolitan  R. 
Co.,  137  Mass.  210,  31  Am.  &  Eng. 
R.  Cas.  354;  Smith  v.  St.  Paul  City 
R.  Co.,  33  Minn.  1,  50  Am.  Rep.  550, 
16  Am.  &  Eng.  R.  Cas.  310;  Brien  v. 
Bennett,  8  C.  &  P.  724,  34  E.  C.  L. 
603;  Citizens'  St.  Ry.  Co.  v.  Merl 
26  Ind.  App.  384,  59  N.  E.  491. 

4.  Dewire  v.  Boston,  etc.,  R.  Co., 
148  Mass.  343,  37  Am.  &  Eng.  R.  Oas. 
57,  19  N.  E.  523,  3  L.  R.  A.  166. 

5.  Missouri,  etc.,  R.  Oo.  v.  Sim- 
mons (Tex.  Civ.  App.),  33  S.  W. 
1096. 

G.  Moses  V.  Louisville,  etc.,  R.  Co., 


39  La.  Ann.  649,  30  Am.  &  Eng.  R. 
Cas.   556 

7.  Alabama,  etc.,  R.  Co.  v.  Yar- 
brough,  83  Ala.  238,  3  Am.  St.  Rep. 
715,  even  though  the  train  is  not  in- 
tended and  operated  for  the  carriage 
of  passengers;  Muehlhausen  v.  St. 
Louis  R.  Co.,  91  Mo.  332,  38  Am.  & 
Eng.  R.  Cas.  157,  although  he  has 
paid  no  fare;  Whitehead  v.  St.  Louis, 
etc.,  R.  Co.,  99  Mo.  263,  39  Am.  & 
Eng.  R.  Cas.  410;  Atlanta,  etc.,  R. 
Oo.  V.  Fuller,  92  Ga.  482;  Chicago, 
etc.,  R.  Co.  V.  Field,  7  Ind.  App.  172, 
39  N.  E.  406 ;  EcliflF  v.  Wabash,  etc.,  R. 
Co.,  64  Mich.  196,  31  N.  W.  180; 
Hurt  V.  Southern  R.  Co.,  40  Miss. 
391;  Texas,  etc.,  R.  Co.  v.  Hayden,  6 
Tex.  Civ.  App.  745;  Prince  v.  Inter- 
national, etc.,  R.  Co.,  64  Tex.  144,  21 
Am.  &  Eng.  R.  Cas.  152. 
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or  implied,  to  give  it.'  But  one  boarding  a  train  without  the 
knowledge  or  permission  of  the  conductor,  if  the  conductor,  after 
he  knows  of  his  presence,  allows  him  to  remain  as  such,  is  a  pas- 
senger as  much  as  if  he  had  paid  his  fare.^  A  person  who,  by 
mistake,  gets  on  a  passenger  train  other  than  the  one  upon  which 
he  intended  to  take  passage.^"  or  who  takes  passage  on  a  train  not 
provided  for  passengers,  without  being  advised  that  he  is  not  per- 
mitted to  ride  thereon ;"  or  who  boards  a  train  not  stopping  at  the 


8.  Snider  v.  Hannibal,  etc.,  R. 
Co.,  60  Md.  413;  New  Jersey  Tract. 
Co.  v.  Danbeck,  57  N.  J.  L.  463,  31 
Atl.  1038,  such  as  a  conductor;  Wil- 
ton V.  Middlesex  R.  Co.,  107  Mass. 
108,  9  Am.  Rep.  11,  125  Mass.  130,  a 
street-car  driver;  Thompson  v.  Yazooj 
dtc,  R.  Co.,  47  La.  Ann.  1107,  17  So. 
503,  or  a  general  agent  of  the  com- 
pany; Chicago,  etc.,  R.  Co.  v.  Bryant, 
65  Fed.  969,  13  C.  C.  A.  249,  27  U.  S. 
App.  681;  Dwight  v.  Brewster,  1 
Pick.  (Mass.)  50,  11  Am.  Dec.  133; 
Satterlee  v.  Groat,  1  Wend.  (N.  Y.) 
272;  Lygo  v.  Newbold,  9  Exeh.  306; 
Gradin  v.  St.  Paul,  eitc.,  R.  Co.,  30 
Minn.  217,  11  Am.  &  Eng.  R.  Cas. 
644,  14  N.  W.  881. 

Ordinarily  an  engineer  has  no  such 
authority,  Chicago,  etc.,  R.  Co.  v. 
Michie,  83  111.  428;  Chicago,  etc.  R. 
Co.  V.  Casey,  9  111.  App.  632;  Ohio, 
etc.,  R.  Co.  v.  Allender,  59  111.  App. 
«20.  Nor  a  baggage  master,  Reary 
T.  Louisville,  etc.,  R.  Co.,  40  La.  Ann. 
32,  3  So.  390,  34  Am.  &  Eng.  R.  Cas. 
277,  8  Am.  St.  Rep.  497.  Nor  a  su- 
perintendent of  construction.  Evans- 
vulle,  etc.,  R.  Co.  v.  Barnes,  137  Ind. 
306,   3'6  N.  E.   1092. 

9.  Muehlhausen  v.  St.  Louis  R.  Co., 
supra;  Sherman  v.  Hannibal,  etc.,  R. 
Co.,   73   Mo.    65,    37   Am.   Rep.   423; 


Whitehead  v.  St.  Louis,  etc.,  R.  Co., 
99  Mo.  263,  39  Am.  &  Eng.  R.  Cas. 
410,  11  S.  W.  751. 

10.  St.  Louis  Southwestern  R.  Co. 
V.  Pruitt  (Tex.),  80  S.  W.  72,  79  S. 
W.  598;  Cincinnati,  etc.,  R.  Co.  v. 
Carper,  112  Ind.  26,  3  Abi.  St.  Rep. 
144,  31  Am.  &  Eng.  R.  Cas.  36;  Co- 
lumbus, etc.,  R.  Co.  V.  Powell,  40  Ind. 
37;  Arnold  v.  Pennsylvania  R.  Co., 
115  Pa.  St.  135,  2  Am.  St.  Rep.  542, 
38  Am.  &  Eng.  R.  Cas.  189;  Lake 
Shore,  etc.,  R.  Co.  v.  Rosenzweig,  113 
Pa.  St.  519,  26  Am.  &  Eng.  R.  Cas. 
489;  International,  etc.,  R.  Co.  v. 
Gilbert,  64  Tex.  536,  23  Am.  &  Eng. 
R.  Cas.  405. 

11.  Washburn  v.  Nashville,  etc., 
R.  Co.,  3  Head  (Tenn.),  638,  75  Am. 
Dec.  784;  Boggess  v.  Cheeapeake,  etc., 
R.  Co.,  37  W.  Va.  397. 

But  the  rule  does  not  apply  where 
he  is  informed  to  the  contrary  or  had 
no  reason  to  so  believe.  Toledo,  etc., 
R.  Co.  V.  Brooks,  81  111.  345;  Mc- 
Veety  v.  St.  Paul,  etc.,  R.  Co.,  45 
Minn.  268,  32  Am.  St.  Rep.  738,  47 
Am.  &  Eng.  R.  Cas.  471;  Railroad 
Co.  v.  Meacham,  91  Tenn.  428;  Trot- 
linger  V.  East  Tennessee,  etc.,  R.  Co., 
11  Lea.  (Tenn.)  533,  13  Am.  &  Eng. 
R.  Cas.  49;  Houston,  etc.,  R.  Co.  v. 
Moore,  49  Tex.  31,  30  Am.  Rep.  98; 
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station  named  in  the  ticket,  and  the  conductor,  after  examining 
the  ticket,  punches  it  so  that  he  cannot  ride  on  another  train,"  ia 
nevertheless  a  passenger  upon  the  train  upon  which  he  is  riding. 
But  the  relation  of  carrier  and  passenger  may  be  created  without 
actual  entry  into  or  upon  the  carrier's  means  of  conveyance,"  and 
one  may  become  a  passenger  before  he  has  entered  the  vehicle  or 
conveyance,"  and  before  transportation  has  been  commenced,  as 
while  waiting  for  a  train  in  the  depot  or  waiting  room,  or  at  the 
ordinary  point  of  departure,^^  or  while  passing  from  the  ticket 
office  or  station  to  the  train.**  One  who  gets  upon  the  platform 
of  a  street  car  when  it  has  stopped  to  allow  passengers  to  get 
aboard,  with  the  intention  of  taking  passage  thereon,  is  a  passen- 
ger." One  who  boards  the  car  of  a  traction  company  under  the 
impression  that  he  is  boarding  the  car  of  another  company,  having 
at  the  time  no  intention  or  purpose  of  being  carried  as  a  passen- 
ger, does  not  become  a  passenger  in  law."    One  who  gets  on  the 


Gulf,    etc.,   E.    Co.    V.   Campbell,    7S 
Tex.  174,  41  Am.  &  Eng.  R.  Gas.  100. 

12.  Schurr  v.  Houston,  10  St.  Rep. 
(N.  Y.)  262.  But  where  he  boards 
a  train  without  inquiry,  and  refuses 
to  pay  his  fare  to  the  next  station 
at  which  the  train  is  to  atop  and  re- 
fuses to  leave  the  train  at  a  proper 
place,  he  becomes  a  trespasser.  At- 
chison, etc.,  R.  Co.  V.  Gants,  38  Kan. 
608,  5  Am.  St.  Rep.  780,  34  Am.  & 
Eng.  R.  Gas.  290. 

13.  Gordon  v.  Grand  St.,  etc.,  R. 
Co.,  40  Barb.  (N.  Y.)  546;  Balti- 
more, etc.,  R.  Co.  V.  State,  63  Md. 
135,  21  Am.  &,  Eng.  R.  Gas.  202; 
Murphy  v.  Sit.  I/Ouis,  etc.,  R.  Co.,  43 
Mo.  App.  342;  Norfolk,  etc.,  E.  Co. 
V.  Galliher,  89  Va.  639. 

14.  AUender  v.  Cliicago,  etc.,  R. 
Co.,  37  Iowa,  264.  See  also  cases 
cited  in  note  56  to  this  section. 

15.  Gordon  v.  Grand  St.,  etc.,  E. 


Co.,  supra;  Carpenter  v.  Boston,  etc., 
R.  Co.,  97  N.  Y.  494,  49  Am.  Rep. 
540,  21  Am.  &  Eng.  R.  Cas.  331;  Cen- 
tral R.  etc.,  Co.  V.  Perry,  58  Ga. 
461;  Shannon  t.  Boston,  etc.,  R.  Co., 
78  Me.  52,  23  Am.  &  Eng.  E.  Gas.  511, 
2  Atl.  678.  And  see  Spannagle  v. 
Chicago,  €)tc.,  E.  Co.,  31  111.  App.  460. 

16.  Northrup  v.  Eailway  Pass. 
Assur.  Co.,  43  N.  Y.  516,  3  Am.  Eep. 
724;  Chicago,  etc.,  E.  Co.  v.  Chan- 
cellor, 60  111.  App.  525;  Baltimore, 
etc.,  E.  Co.  V.  State,  63  Md.  135,  21 
Am.  &  Eng.  E.  Gas.  202;  Warren  v. 
Fitchburg  E.  Co.,  8  Allen  (Mass.), 
227,  85  Am.  Dec.  700.  But  see  In- 
diana Gent.  R.  Co.  v.  Hudelson,  13 
Ind.   335,   74  Am.   Dec.   254. 

17.  Scott  V.  Metropolitan  St.  Ry. 
Co.,  138  Mo.  App.  315,  120  S.  W. 
131. 

18.  Metropolitan  West  Side  El.  Ey. 
Co.  v.  Sutherland,  139  111.  App.  ?5 
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train  of  a  railway  company,  mistaking  it  for  that  of  another  road, 
and,  discovering  his  mistake  while  the  car  is  in  motion,  attempts 
to  alight,  hut  changes  his  mind  and  decides  to  pay  his  fare,  is  not 
while  thus  on  the  car  steps  a  passenger.^'  One  who,  intending  to 
become  a  passenger,  had  not  within  a  reasonable  time  prior  to  the 
arrival  of  the  train  which  he  intended  to  take  placed  himself  on 
the  platform  provided  for  the  use  of  passengers,  and  attempted  to 
cross  the  track  with  a  view  of  reaching* the  platform,  and  was 
struck  by  a  train,  was  not  a  passenger.^ 

§  13.  Payment  of  fare. 

The  actual  payment  of  fare  is  not  essential  to  constitute  one 
a  passenger  and  create  the  relation  of  passenger  and  carrier,  for, 
remaining  on  board  the  conveyance,  he  is  liable  for  the  payment 
of  the  passage  money.^*     But  the  payment  and  receipt  of  fare 


19.  De  Vane  v.  Atlanta,  etc.,  R. 
Ck).,  4  Ga.  App.  136,  60  S.  E.  1079. 

20.  Gregg  v.  Northern  Pac.  Ry. 
Co.,  49  Wash.  183,  94  Pac.  911. 

21.  N.  y. — Cleveland  v.  New  Jer- 
sey Steamhoat  Go.,  68  N.  Y.  308; 
Buffett  V.  Troy,  etc.,  R.  Co.,  40  N.  Y. 
168;  Gordon  V.  Grand  St.,  etc.,  R  Co., 
40  Barb.  (N.  Y.)  546;  Doran  v.  East 
River  Ferry  Co.,  3  Lang.  (N.  Y.) 
105;  Bartlett  v.  New  York,  etc., 
Ferry,  etc.,  Co.,  8  N.  Y.  Supp.  309,  57 
N.  Y.  Super.  Ct.  348,  affd.  130  N.  Y. 
659. 

U.  /S.— Mellquist  v.  The  Wasco,  53 
Fed.  546. 

Fla. — Florida  Southern  R.  Go.  v. 
Hirst,  30  Fla.  1,  32  Am.  St.  Rep.  17, 
11  So.  506,  16  L.  R.  A.  631,  52  Am. 
&  Eng.  R.  Cas.  409. 

III. — Ohio,  etc.,  R.  Co.  v.  Muhling, 
30  111.  9,  81  Am.  Dec.  336;  Frink  v. 
iSchroyer,  18  111.   (8  Peck)    416. 

lotDa. — Rose  v.  Des  Moines  Valley 


R.  Co.,  39  Iowa,  246;  Rusa  v.  The 
War  Eagle,  14  Iowa,  363. 

Mass. — McKimWe  v.  Boston  &  M. 
R.  Co.,  139  Mass.  542,  2  N.  E.  97. 

Miss. — Hurt  v.  Southern  R.  Co.,  40 
Miss.  391. 

Mo. — ^Muehlhausen  v.  St.  Louis  R. 
Co.,  91  Mo.  333,  28  Am.  &  Eng.  R. 
Cas.  157;  Buck  v.  Peoples  St.  Ry., 
etc.,  Co,  46  Mo.  App.  555 ;  Sherman  v. 
Hannibal,  etc.,  R.  Co.,  72  Mo.  65,  17 
Am.  Rep.  423;  Murphy  v.  St.  Louis, 
etc.,  R.  Co.,  43  Mo.  App.  342;  Dorsey 
V.  Atchison,  etc.,  R.  Co.,  83  Mo.  App. 
528. 

Tenn. — ^Nashville,  etc.,  R.  Co.,  v. 
Messino,   1   Sneed    (Tenn.),   230. 

Tesn. — Prince  v.  International,  etc., 
R.  Go.,  64  Tex.  144,  21  Am.  &  Eng.  R. 
Cas.  152;  Gulf,  etc.,  R.  Co.  v.  Wilson, 
79   Tex.   371. 

Wash. — Cogswell  v.  Weait  St.,  etc., 
Elec.  R.  Co.,  5  Wash.  46,  52  Am.  & 
Eng.  R.  Gas.  500,  31  Pac.  411, 
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is  unequivocal  evidence  that  such  a  relation  was  entered  into.^ 
But  such  payment  must  be  made  to  an  employe  having  real  or 
apparent  authority  to  collect  fares.^  It  is  immaterial  at  what 
time  the  fare  is  paid  whether  in  advance,  or  at  the  office,  or  in 
the  car  or  conveyance.  It  is  sufficient  that  it  is  understood  that 
it  is  to  be  paid,  and  that  it  is  paid  when  demanded  by  the  proper 
officer.^^  Carriers  may,  however,  demand  pre-payment  of  fare; 
and  if  they  do  not  they  must  be  presumed  to  rely  upon  their 
lien  on  the  passengers'  baggage,  or  the  integrity  and  responsibility 
of  the  passengers.^^  Payment,  when  demanded,  need  not  be  made 
in  coin;  legal  tender  notes  are  sufficient  and  the  carrier  is  bound 
to  accept  them.^*  !N^or  need  the  fare  be  actually  paid  in  money; 
any  valuable  consideration  moving  from  the  passenger  to  the  car- 
rier makes  him  a  passenger  for  hire."  And  the  fare  need  not 
be  paid  by  the  passenger  himself  in  person.^  The  relation  of 
carrier  and  passenger  being  based  upon  contract,  express  or  im- 
plied, if  a  person  proposes  to  become  a  passenger  and  yet  refuse* 
to  pay  his  fare,  whereupon  the  carrier  refuses  to  undertake  to 
carry  him,  there  cannot  be  said  to  be  a  contract  of  carriage,  and 
the  passenger  becomes  a  trespasser  ab  initio,  as  though  his  entry 
had  been  unlawful;^  unless  such  refusal  to  pay  fare  was  justifi- 

See  also  Nellis  Street  Eailroad  Ac-  Co.,  49   Barb.    (N.  Y.)    330;   Tarbell 

cident  Law,  page  40.  v.  Central  Pac.  R.  Co.,  34  Oal.  616. 

22.  Carroll  v.  Staten  Island  R.  Cb.,  27.  Grand  Trunk  R.  Oo.  v.  Stevens, 
58  N.  Y.  126,   17  Am.  Rep.  221.  93   TJ.   S.   655;    Ohio,  etc.,   R.   Co.,  v. 

23.  M'cNamara  v.  Great  Northern  Nickless,  71  Ind.  271;  Pennsylvania 
R.  Co.,  61  Minn.  296,  63  N.  W.  726;  R.  Co.  v.  Henderson,  51  Pa.  St.  315; 
Cleveland,  etc.,  R.  Co.  v.  Bartram,  11  International,  etc.,  R.  Oo.  v.  Gray,  65 
Ohio  St.  457.  Tex.  32,  27  Am.  &  Eng.  R.  Os.  318 ; 

24.  Gordon  v.  Grand  St.,  etc.,  R.  Pool  v.  Chdoago,  etc.,  R.  Co.,  53  Wis. 
Co.,  supra;  Russ  v.  The  War  Eagle,  657,  3  Am.  &  Eng.  R.  Gas.  332,  56 
14  Iow,a  363;  Mellquist  v.  The  Was-  Wis.  227,  8  Am.  &  Eng.  R.  Oas.  360. 
CO,  53  Fe^d.  546;  Nashviile,  etc.,  R.  See  also  cases  cited,  Riding  on  Dro- 
Co.  V.  Messino,  supra.  ver's  Pass,  in  note  74,  §  17,  post. 

25.  Hurt  v.  Southern  R.  Co.,  40  28.  Marshall  v.  York,  etc.,  R.  Co., 
Miss.  391.  Ill  C.  B.  655,  73  E.  C.  L.  655. 

26.  Lewis  v.   New  York   Cent.   R.  29.  People  v.  Jillson,  3  Park.  Cr. 
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able,  because  of  the  unlawful  demand  of  extra  fare  by  the  carrier,'* 
or  the  refusal  of  the  carrier  to  provide  him  a  seat  as  required  by 
law.'^  Where  one  fraudulently  evades  the  payment  of  fare  and 
thus  induces  the  carrier  to  permit  him  to  remain  on  the  train, 
the  relation  of  carrier  and  passenger  is  not  established.'^  But 
the  fact  that  a  person  has  not  paid  his  fare  on  a  railroad  train 
at  the  time  of  an  accident  in  which  he  is  injured,  will  not  deprive 
him  of  his  character  as  passenger,  if  the  conductor  has  not  asked 
for  his  fare.''  As  has  already  been  stated,  payment  of  fare  is  not 
essential  to  the  establishment  of  the  relation  of  passenger  and 
carrier,  if  no  refusal  to  pay  has  taken  place,  and  there  is  no  evi- 
dence impugning  the  bona  fides  of  the  intention  of  one  who  has 


Rep.  (N.  Y.)  234;  Moore  v.  Colum- 
bia, etc.,  R.  Co.,  38  S.  C.  1;  Higley 
V.  Gilmer,  3  Mont.  90,  35  Am.  Rep. 
450;  louisville,  etc.,  R.  Co.  v.  John- 
son, 92  Ala.  204,  47  Am.  &  Eng.  R. 
Cas.  611;  Terre  Haute,  etc.,  R.  Co.  v. 
Fitzgerald,  47  Ind.  79,  «  Am.  Ry. 
Rep.  382;  Lake  Erie,  etc.,  R.  Co.  v. 
Mays,  4  Ind.  App.  413;  Lillis  v.  St. 
Louis,  etc.,  R.  Co.,  64  Mo.  454,  27 
Am.  Rep.  255.  Unless  the  carrier 
consented  to  his  remaining  on  the 
conveyance,  Union  Packet  Co.  v. 
Clough,  20  Wall.  (U.  S.)  528; 
Muehlhausen  v.  St.  Louis,  etc.,  R.  Co., 
91  Mo.  332,  28  Am.  &  Eng.  R.  Cas. 
159. 

Having  refused  to  pay  Ms  fare, 
he  does  not  become  a  passenger,  by 
offering  to  pay  his  fare  after  he  has 
caused  the  train  to  be  stopped  to 
put  him  oflf.  People  v.  Jillson,  3 
Park.  Cr.  Rep.  (N.  Y.)  234;  Harri- 
son V.  Fink,  42  Fed.  787. 

30.  Mellguist  v.  The  Wasco,  53  Fed. 
546;  Ellsworth  v.  Chicago,  etc.,  B. 
Co.  (Iowa),  63  N.  W.  584;  Poole  v. 
Northern  Pae.  R.  Co.,  16  Or.  361. 


31.  Hardenbergh  v.  St.  Paul,  etc., 
E.  Co.,  39  Minn.  3,  12  Am.  St.  Rep. 
610,  34  Am.  &  Eng.  R.  Cas.  359. 

A  passenger  on  a  street  oar  who 
fails  to  pay  a  second  fare,  when  the 
same  has  become  due,  ceases  there- 
upon  to  be  a  passenger.  Hudson  v. 
Lynn  &  Boston  R.  Co.,  3  St.  Ry.  Rep. 
394,  185  Mass.  510,  71  N.  E.  66. 

32.  Condran  v.  Chicago,  etc.,  R. 
Co.,  67  Fed.  522,  14  C.  C.  A.  506,  32 
U.  S.  App.  182;  Pledgar  v.  Chicago, 
etc.,  R.  Co.,  69  Neb.  456,  95  N.  W. 
1057;  Toledo,  etc.,  R.  Co.  v.  Brooks, 
81  111.  245. 

33.  Reynolds  v.  St.  Louis  Transit 
Co.,  189  Mo.  408,  88  S.  W.  50,  107 
Am.  St.  Rep.  360;  Chicago,  etc.,  R. 
Co.  v.  Lee,  92  Fed.  318,  34  C.  C.  A. 
365,  14  Am.  &  Eng.  R.  Cas.  264,  cit- 
ing Philadelphia,  etc.,  R.  Co.  v.  Der- 
by, 14  How.  (U.  S.)  468,  14  L.  Ed. 
502;  The  New  World  v.  King,  16 
How.  (U.  S.)  469,  14  L.  Ed.  1019. 
See  Alabama  Jk  V.  R.  Co.  v.  Beards- 
ley,  79  Miss.  417,  30  So.  660,  89  Am. 
St.  Rep.  660. 
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boarded  a  car.'^  If  a  person  enters  a  car  at  a  place  where  the 
carrier  is  accustomed  to  receive  passengers  with  the  purpose  of 
becoming  a  passenger  and  has  the  means  with  which  to  pay  his 
fare  and  intends  to  pay  it,  the  relation  of  passenger  and  carrier 
is  established  even  without  actual  payment  of  the  fare.''  One 
does  not  need  to  have  paid  his  fare,  or  even  to  have  entered  a 
carrier's  car,  to  become  entitled  to  the  rights  of  a  passenger;  but 
if  he  has  entered  the  carrier's  station  with  the  good  faith  intent 
to  take  passage  and  ability  to  pay  his  fare,  he  becomes  a  passenger, 
and,  if  he  has  boarded  a  car  prepared  and  willing  to  pay  his  fare 
in  case  he  could  not  obtain  a  free  ride,  the  fact  that  he  asks  for  a 
free  ride  does  not  deprive  him  of  his  character  as  a  passenger; 
it  being  the  refusal  to  pay  fare  on  proper  demand  or  the  entry 
upon  a  car,  with  intent  not  to  pay,  which  has  such  effect.**  Where 
one  boards  a  railroad  train  without  any  intention  to  pay  fare  for 
his  transportation,  he  does  not  become  a  passenger."  One  who 
fails  to  provide  himself  with  a  ticket  before  entering  a  car,  or 
who  fails  to  tender  enough  money  to  pay  fare  when  requested,  is 

34.  Petersen  v.  Elgin,  etc.,  Trac-  without  a  ticket,  pass,  or  payment 
tion  Co.,  142  111.  App.  34,  judg.  aflf'd  of  fare,  is  ordinarily  a  trespasser. 
87  N.  E.  345.  A  contract  between  a  Daley  v.  Chicago  &  N.  W.  Ry.  Co., 
common  carrier  and  a  passenger  is  145  Wis.  349,  129  N.  W.  1063. 
implied  from  the  fact  of  receiving  Mere  failure  to  pay  fare  does  noit 
the  passenger  to  carry  for  hire.  Chud-  deprive  one  riding  on  a  street  car  of 
novski  V.  Eckels,  233  111.  313,  83  N.  his  rights  as  a  passenger,  nor  does  it 
E.  846.  It  is  not  essential  to  estab-  convert  his  relation  to  the  owner  into 
lisTi  the  status  of  a  passenger  to  that  of  a  mere  licensee.  Gabbert  v. 
show  that  fare  was  either  paid  or  in-  Hackett,  135  Wis.  86,  115  N.  W.  345. 
tended  to  be  paid.  Wabash  R.  Co.  v.  37.  Gates  v.  Quincy,  etc.,  R.  Co., 
Jellison,  134  111.  App.  652.  135  Mo.  App.  334,  103  S.  W.  50. 

35.  Ruch  V.  Aurora,  etc.,  R.  Co.,  If  one  enters  a  car  in  good  faith 
150  111.  App.  339,  petition  stricken  honestly,  but  mistakenly,  believing  in 
out  for  certiorari  Aurora,  etc.,  R.  Co.  his  ticket,  he  is  a  passenger  from 
V.  Ruch,  90  N.  E.  934.  the  time  he  tenders  his  fare,  and  is 

36.  Lugner  v.  Milwaukee  Electric  entitled  to  all  the  indulgences  which 
Ry.,  etc.,  Co.,  146  Wis.  175,  131  N.  W.  the  law  accords  persons  in  that  rela- 
343.  tion.     Short  v.  St.  Louis  &  S.  F.  R. 

One  attempting  to  ride  on  a  train      Co.,  150  Mo.  App.  359,  130  S.  W.  488. 
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a  trespasser,  and  not  a  passenger.'*  A  person  who  has  bought  and 
paid  for  his  ticket  and  is  upon  a  station  platforaa  of  the  carrier 
about  to  commence  his  journey  is  a  passenger.^'  If  a  person 
upon  a  traction  car  gives  to  a  conductor  a  transfer  slip  and  re- 
ceives from  him  another,  then  the  relation  of  passenger  and  carrier 
is  established.*"  If  a  transfer  given  to  a  street  car  passenger  was 
valid,  he  was  entitled  to  carriage  on  a  car  on  the  line  to  which 
he  was  transferred,  and  hence  was  a  passenger  thereon,  though 
the  conductor  refused  the  transfer."  Where  a  person  boarded  a 
street  car  and  tendered  the  conductor  a  transfer  in  payment  of  his 
fare,  he  was  a  passenger,  although  the  conductor  refused  to  accept 
the  transfer,  and  the  carrier  was  liable  for  an  assault  upon  him 
by  the  conductor.*^  Where  a  person  with  a  transfer  boarded  a 
lighted  car  carrying  other  passengers,  and  agreed  to  pay  his  fare 
to  the  conductor,  who  was  also  informed  of  his  transfer,  he  became 
a  passenger;  the  fact  that  the  car  was  carrying  other  passengers 
being  a  suiScient  invitation.*'  If  one  boarded  a  passenger  train 
without  a  ticket,  but  with  money,  intending  to  pay  his  fare,  and 
paid  it  or  would  have  done  so  had  he  been  given  an  opportunity, 
he  was  a  passenger."  While  one  who  has  no  ticket  and  who  wil- 
fully refuses  to  pay  fare  is  not  a  passenger,  yet,  if  he  intends  to 

38.  Louisville  &  N.  R.  Co.  v.  Cot-  43.  Gyle  v.  Joline,  120  N.  Y.  Supp. 
tengim,  31  Ky.  Law  Rep.  871,  104  S.       761. 

W.  380,  13  L.  R.  A.  (N.  S.)  624.  44.  Missouri,  etc.,  R.  Co.  of  Texas 

39.  Sorenson  v.  Illinois  Cent.  R.  v.  Brown,  (Tex.  Civ.  App.)  135  S.  W. 
Co.,  155  111.  App.  606.  1076. 

40.  Hickey  v.  Chicago  City  Ry.  Co.,  Proof  that  plaintiff  either  pur- 
148  111.  App.  197,  a  mere  refusal  to  chased  a  ticket  before  he  boarded  a 
accept  a  fare  or  transfer  does  not  train,  or  that  he  had  money  to  pay 
conclusively  preclude  a  traveler  as  to  his  fare  and  did  pay  after  enter- 
status  of  a  passenger.  ing  the  train,  established  the  relation 

41.  Daniiel  v.  Brooklyn  Heights  R.  of  carrier  and  passenger  between  him- 
Co.,  €7  Misc.  Rep.  (N.  Y.)  78,  121  self  and  the  railway  company,  and  it 
N.  Y.  Supp.  577.  was  not  necessary  for  him  to  prove 

42.  Lewyt  v.  Dry  Dock,  etc.,  R.  Co.,  any  express  contract  for  carriage. 
56  Misc.  Rep.  (N.  Y.)  496,  107  N.  Y.  Galveston,  etc.,  R.  Co.  v.  Fink  (Tex. 
Supp.   14.  Civ.  App.)   99  S.  W.  204. 
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pay  fare  and  has  the  ability  to  do  so,  he  is  entitled  to  a  reasonable 
time  to  get  the  money  after  demand,  and  does  not  become  a  tres- 
passer on  the  very  instant  of  failure  or  refusal.^^  Whether  a 
passenger  who  remained  aboard  a  train  to  go  to  a  station  beyond 
that  to  which  he  had  a  ticket  sustained  the  relation  of  passenger 
after  the  train  left  the  latter  station  did  not  depend  on  the  knowl- 
edge of  the  conductor  that  he  was  on  the  train,  or  whether  he  could 
have  discovered  his  presence  by  extraordinary  care,  but,  if  he 
remained  on  the  train  with  a  hona  fide  intention  and  present  ability 
to  pay  cash  fare  to  the  station  to  which  he  intended  going,  he  was  a 
passenger/*  A  street  railroad  company  offered  the  free  use  of 
three  of  its  cars  to  take  members  of  a  women's  convention  for  a 
ride  about  the  city.  The  offer  was  accepted,  and  during  the  prog- 
ress of  the  ride  a  collision  occurred  between  two  of  the  cars,  by 
which  one  of  the  women  was  injured.  The  cars  were  operated 
by  regular  employes  of  the  company.  It  was  held  that  the  women 
were  passengers,  and  the  one  injured  was  entitled  to  recover  on 
showing  that  the  collision  was  occasioned  by  the  negligence  of  the 
employes  in  charge  of  the  car;  there  being  no  contract  relieving 
the  company  of  risk  of  personal  injury  from  the  negligence  of  its 
employes.*^  The  voluntary  waiver  of  all  claim  for  compensation 
for  carriage  of  a  person  does  not  take  away  the  status  of  common 
carrier  with  respect  to  such  person.^*  A  person  who  boarded  a 
train  intending  to  pay  his  fare  when  demanded  by  the  person 
entitled  to  receive  it,  and  who  would  have  paid  it  upon  such 
demand  to  the  conductor,  was  a  passenger,  and  not  a  trespasser, 
although  he  had  already  delivered  a  sum  equivalent  to  his  fare 
to  the  porter,  who  had  no  authority  to  collect  fares.'*' 

45.  St.  Louis  S.  W.  R.  Co.  of  Texas  46.  Southern    R.    Co.    v.    Skinner, 

V.    Fussell,     (Tex.)     97    S.    W.    333,  133  Ga. '33,  65  S.  E.  134. 

questions    from    Court   of   Civil   Ap-  47.  Indianapolis    Traction    Co.    v. 

peals    certified    99    S.  W.    1034,   and  Klentschy,  167  Ind.  &98,  79  N.  E.  908. 

judgment  reversed  on  rehearing  101  48.  Walther  v.  Southern  Pac.  Co., 

S.  W.  276.  159  Cal.  769,  116  Pac.  51. 

49.  Missouri,  etc.,  R.  Co.  of  Texas 
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§  14.  Children  riding  without  payment  of  fare. 

Children  of  such  an  age  that,  by  the  custom  of  the  carrier,  they 
are  carried  free  in  a  railroad  train  or  street  car,  if  accompanied 
by  their  parents  or  adults,  are  passengers.^"  Children  riding  on 
trains  or  street  cars  without  the  payment  of  fare,  by  invitation  or 
permission  of  the  conductor,  or  of  a  motorman  who  has  authority 
to  receive  and  let  off  passengers,  have  the  rights  of  passengers  to 
the  extent  of  being  entitled  to  have  extended  to"  them  the  care  and 
diligence  due  to  passengers  of  their  age  and  discretion.^"* 

§  15.  Termination  of  relation. — In  general. 

A  person  entitled  to  passage  on  a  train  or  other  conveyance  be- 
tween two  points  is  entitled  to  the  protection  of  a  passenger  from 
the  starting  point  to  the  appropriate  and  usual  stopping  place  at 
the  final  destination,'^  and  imtil  the  passenger  has  been  safely 
discharged  or  has  safely  alighted  from  the  vehicle  of  carriage 


V.  Brown.  (Tex.  Civ.  App.)  156  S.  W. 
519. 

50.  Ala.— Bail  v.  Mobile  Light  &  R. 
Cto.,  146  Ala.  309,  39  So.  584,  119 
Am.  St.  Rep.  33. 

Atrk. — Little  Rock  Traction  &,  E. 
Co.  V.  Nelson,  66  Ark.  494,  52  S.  W. 
7. 

Mass. — Littlejohn  v.  Fitchburg  R. 
Co.,  148  Mass.  478,  20  N.  E.  103,  2  L. 
R.  A.  502. 

Mo. — ^Rawlings  v.  Wabash  R.  Co., 
97  Mo.  App.  511,  71  S.  W.  534. 

50a.  Conn. — Brennan  v.  Fair  Ha- 
ven &  W.  R.  Co.,  45  Conn.  284,  39 
Am.  Rep.  679. 

Go. — ^Metropolitan  St.  R.  Oo.  v. 
Moore,  83  Ga.  453,  10  S.  E.  730. 

Ky. — Southern  R.  in  Ky.  T.  Lee,  30 
Ky.  Law  Rep.  1360,  101  S.  W.  307, 
10  L.  R.  A.  (N.  S.)   837. 


Mass. — Wilton  v.  Middlesex  R. 
Co.,  107  Mass.  108,  9  Am.  Rep.  11. 

Mich. — East  Saginaw  St.  R.  Co.  v. 
Bohn,  27  Mioh.  500,  12  Am.  Law  Reg. 
745. 

Mo. — Buck  V.  Peoples  St.  R.,  etc., 
Co.,  108  Mo.  179,  18  S.  W.  1090; 
Muehlhauaen  v.  St.  Louis  R.  Co.,  91 
Mo.  332,  3  S.  W.  315. 

Pa. — Pittsburgh,  etc.,  R.  Co.  v. 
Caldwell,  74  Pa.  St.  421. 

51.  N.  r.— Gilhooly  v.  New  York, 
etc..  Steam  Nav.  Co.,  1  Daly  (N.  Y.) 
197. 

Pa. — Clunn  v.  Williamsport,  etc., 
R.  Co.,  39  Pa.  Super.  Ct.   591. 

Tex. — Hardin  v.  Fort  Worth,  etc., 
R.  Co.,  33  Tex.  Civ.  App.  448,  77  S. 
W.  431. 

V.  S.— Pearson  v.  Duane,  71  U.  S. 
(4  Wall.)    605,  18  L.  Ed.  447. 
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by  the  proper  mode  of  egress/'  and  until  he  has  left  the  carrier's 
depot,  station  or  premises  /'  or  has  had  reasonable  time  and  oppor- 
tunity, under  all  the  circumstances,  to  leave  the  carrier's  premises 
at  the  place  where  his  journey  ends,  and  passengers  are  dis- 
charged.^   But  he  may  forfeit  this  right  by  voluntarily  leaving 


52.  Ga. — Columbus  Ry.  Co.  v.  As- 
bell,  133  Ga.  573,  66  S.  E.  902;  Cen- 
tral R.  Co.  V.  Whitehead,  74  Ga.  441. 
III. — Burke  v.  Chicago,  etc.,  R.  Co., 
108  111.  App.  565;  West  Chicago  St. 
R.  Co.  V.  Walsh,  78  111.  App.  595. 

Ind. — Indianapolis  St.  Ry.  Co.  v. 
Tenner,  33  Ind.  App.  311,  1  St.  Ry. 
Rep.  178,  67  N.  E.  1044. 

in.  Y. — Timpson  v.  Manhattan  R. 
Co.,  53  Hun    (N.  Y.)    489. 

Or. — Smith  v.  City,  etc.,  R.  Co.,  39 
Or.  539,  46  Pac.  136,  5  Am.  &  Eng.  R. 
Cas.  (N.  S.)  163. 

Ohio. — Pittsburgh,  etc.,  R.  Co.  v. 
Martin,  3  Ohio  Dec.  93. 

TesD. — Texas,  etc.,  R.  Co.  v.  Miller, 
79  Tex.  78;  St.  Louis,  etc.,  R.  Co.  v. 
Finley,  79  Tex.  85;  Ratteree  v.  Gal- 
veston, etc.,  R.  Co.,  36  Tex.  Civ.  App. 
197,  81  S.  W.  566. 

53.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Beecher,  65  Ark.  64,  44  S.  W.  715. 

III.— Lake  St.  Elevated  R.  Co.  v. 
Gormley,   108   111.   App.   59. 

3P.  J'.— Garrett  v.  Atlantic  City  & 
S.  R.  Co.,  79  N.  J.  Law,  127,  74  Atl. 
273,  affd.  81  N.  J.  Law,  570,  79  Atl. 
1119. 

fl.  C. — Hansley  v.  Jamesville,  etc., 
R.  Co.,  115  N.  C.  602,  44  Am.  St.  Rep. 
474. 

Ohio. — ^Pittsburgh,  etc.,  R.  Co.  v. 
Krouse,  30  Ohio  St.  222. 

Teas. — Houston,  etc.,  R.  Co.  v. 
Batchler,  32  Tex.  Civ.  App.  14,  73  S. 
W.  981. 


Where  a  passenger  is  sleeping  in  a 

day  coach  when  the  train  arrives  at 
its  destination,  his  failure  to  leave 
the  train  immediately  does  not  termi- 
nate the  relation  of  passenger  and 
the  carrier's  duty  to  him  as  such. 
Bass  V.  Cleveland,  etc.,  Ry.  Co.,  142 
Mich.  177,  12  Detroit  Leg.  N.  694, 105 
N.  W.  151,  2  L.  R.  A.  (-N.  S.)  875. 

There  is  a  continuing  duty  on  a 
carrier  to  provide  a  passenger  safe 
passage  from  the  train  to  the  depot, 
and  from  the  depot  to  the  sleeping 
car.  Denver  &  R.  G.  R.  Co.  v.  Derry, 
47  Colo.   584.   108   Pac.   173. 

54.  TJ.  8. — Chicago,  etc.,  R.  Co.  v. 
Wood,  104  Fed.  663,  44  C.  C.  A.  118; 
Chesapeake  &  0.  R.  Co.  v.  King,  99 
Fed.  251,  40  C.  C.  A.  432,  49  L.  R.  A. 
102. 

Ala. — Melton  v.  Birmingham  Ry. 
etc.,  Co.,  153  Ala.  95,  6  St.  Ry.  Rep. 
210,  45  So.  151. 

Ark. — Hill  v.  St.  Louis,  etc.,  R.  Co., 
85  Ark.  529,  109  S.  W.  523. 

Go. — ^Atlanta  Consol.  St.  Ry.  Co.  v. 
Bates,  103  Ga.  333,  30  S.  E.  41; 
Brunswick  &  W.  R.  Co.  v.  Moore,  101 
Ga.  684,  38  S.  E.  1000;  Central  R.  Co. 
V.  Whitehead,  74  Ga.  441. 

III. — Chicago  Term.  Trans.  Cto.  v. 
Schmelling,  99  111.  App.  597,  aff'd  197 
111.  619,  64  N.  E.  714;  West  Chicago 
St.  R.  Co.  V.  Buckley,  102  111.  App. 
314,  afiF'd  200  111.  260,  65  N.  E.  708; 
Chicago  Union  Tract.  Co.  v.  Rosen- 
thal, 118  111.  App.  378,  aff'd  317  111. 
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the  car  or  other  conveyance  in  which  he  is  riding/'  or  by  such 
misconduct  on  his  part  as  will  justify  the  carrier  in  rescinding 
the  contract  of  carriage  and  in  ejecting  him/'  as  for  a  refusal  to 
pay  fare/^  refusal  to  produce  or  failure  to  produce  a  ticket,^  at- 


458,  75  N.  E.  578;  Chicago,  etc.,  E. 
Co.  V.  Traoey,  109  111.  App.  553; 
Burke  v.  Chicago  &  N.  W.  R.  Co.,  108 
111.  App.  565;  Chicago,  etc.,  E.  Co.  v. 
Barrett,  16  III.  App.  17. 

Ind.— Glenn  v.  Lake  Erie  &  W.  R. 
Co.,  165  Ind.  659,  75  N.  E.  383,  3  L. 
R.  A.  (N.  S.)  873,  113  Am.  St.  Eep. 
355 ;  Glenn  v.  Lake  Erie  &  W.  R.  Co., 
(Ind.  App.)  73  N.  E.  861;  Pitts- 
burgh, etc.,  R.  Co.  V.  Gray,  38  Ind. 
App.  588,  64  N.  E.  39,  59  N.  E.  1000; 
Jeffersonville,  etc.,  E.  Co.  v.  Parma- 
lee,  51  Ind.  44. 

Jfo.— Nelson  v.  Metropolitan  St. 
Ry.  C6.,  113  Mo.  App.  703,  88  S.  W. 
1119;  Fillingham  v.  St.  Louis  Transit 
Co.,  103  Mo.  App.  573,  77  S.  W.  314 ; 
Prickett  v.  New  Orleans  Anchor  Line, 
13  Mo.  App.  436. 

Neb. — Fremont,  etc.,  R.  Co.  v.  Hag- 
blad,  73  Neb.  773,  101  N.  W.  1033,  4 
L.  E.  A.  (N.  S.)  354,  modified  on  re- 
hearing 72  Neb.  773,  106  N.  W.  1041, 
4  L.  E.  A.  (N.  S.)  254. 

Or. — Abbott  v.  Oregon  E.  Co.,  46 
Or.  549,  80  Pac.  1012,  114  Am.  St. 
Rep.  885. 

Pa. — iClunn  v.  Williamsport,  etc., 
E.  Co.,  39  Pa.  Super.  Ct.  591;  Hall  v. 
Bessemer  &  L.  E.  R.  Co.,  36  Pa. 
Super.  Ct.  556. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Batchler,  37  Tex.  Civ.  App.  116,  83  S. 
W.  902;  Housten,  etc.,  E.  Co.  v. 
Batchler,  32  Tex.  Civ.  App.  14,  73  S. 
W.  981;  Texas  &  P.  Ey.  Co.  v.  Dick, 
26  Tex.  Civ.  App.  256,  «3  S.  W.  895; 


St.  Louis  S.  W.  Ey.  Co., of  Texas  v. 
Wallace,  32  Tex.  Civ.  App.  312,  74  S. 
W.  581;  Gulf,  etc.,  E.  Co.  v.  Glenk,  9 
Tex.  ftiv.  App.  599,  30  S.  W.  278. 

Wis. — Imhoff  V.  Chicago,  etc.,  E. 
Co.,  30  Wis.  344. 

See  also  Nellis  on  Street  Eailways, 
§  360;  6  St.  Ey.  Eep.  211,  note;  Nel- 
lis St.  E.  Accident  Law,  pp.  45,  46, 
47. 

55.  Leclaire  v.  Tacoma  By.  &  P. 
Co.,  Sa  Wash.  157,  113  Pac.  268. 

oa.  i^liicago,  etc.,  E.  Co.  v.  Bar- 
rett, 16  111.  App.  17;  Louisville,  etc., 
R.  Co.  V.  Johnson,  92  Ala.  204,  47 
Am.  &  Eng.  R.  Oas.  611. 

Traveling  on  Sunday  for  pleasure, 
in  violation  of  statute,  does  not  af- 
fect the  relation  of  carrier  and  pas- 
senger so  as  to  relieve  the  carrier 
from  liability  for  negligence.  Car- 
roll V.  Staten  Island  R.  Co.,  58  N. 
y.  126,  17  Am.  Eep.  221;  Bueher 
V.  Fitchburg  E.  Co.,  131  Mass.  156, 
41  Am.  Eep.  216;  Smith  v.  New  York, 
etc.,  E.  Co.,  46  N.  J.  L.  7,  18  Am.  & 
Eng.  E.  Cas.  399;  Illinois  Cent.  E. 
Co.  V.  Dick,  91  Ky.  434;  Knowlton  v. 
Milwaukee  City  E.  Co.,  59  Wis.  278. 
57.  Hoelljes  v.  Interurban  St.  Ey. 
Co.,  43  Misc.  Eep.  (N.  Y.)  350,  87 
N.  Y.  Supp.  133;  St.  Louis,  etc.,  E. 
Co.  V.  Carroll,  13  111.  App.  585 ;  Hurt 
V.  Southern  E.  Co.,  40  Miss.  391;  At- 
water  v.  Delaware,  etc.,  R.  Cto.,  48  N. 
J.  L.  55,  57  Am.  Rep.  543,  23  Am. 
&  Eng.  R.  Cas.  470;  Cresson  v.  Phila- 
delphia, etc.,  E.  Co.,  11  Phila.   (Pa.) 
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tempting  to  use  an  invalid  ticket/*  detaching  coupons  from 
ticket,*"  failure  to  have  ticket  properly  stamped,"  or  refusing  to 
comply  with  the  reasonable  rules  and  regulations  of  the  carrier.*^ 
If,  after  express  notice  to  a  passenger  of  his  violation  of  a  car- 
rier's reasonable  rule,  he  does  not  forthwith  conform  thereto,  then 
his  rights  as  a  passenger  cease,  and  he  becomes  a  trespasser,  and 
may  be  ejected;  but  until  notice  the  relation  of  carrier  and  pas- 
senger continue.'^  Where  a  passenger  went  to  the  lower  step  of 
the  coach  in  which  he  was  riding  before  the  car  stopped,  in  viola- 


597;  Atchison,  etc.,  R.  Oo.  v.  Gants, 
38  Kan.  608,  34  Am.  &  Eng.  R.  Cas. 
390;  Sherman  v.  Chicago,  etc.,  R. 
Co.,  40  Iowa,  45,  '8  Am.  Ry.  Rep. 
410;  Johnson  v.  Philadelphia,  etc., 
R.  Co.,  63  Md.  106,  18  Am.  &  Eng. 
R.  Cas.  304;  Loy  v.  Northern  Pac.  R. 
Co.,  68  Wash.  33,  123  Pac.  372.  See 
also  Arnold  v.  Pennsylvania  R.  Co., 
115  Pa.  St.  135,  28  Am.  &  Eng.  R. 
Caa.  189. 

58.  Jjynch  v.  Metropolitan  Elev. 
R.  Co.,  90  N.  Y.  77;  Hibbard  v.  Neiw 
York,  etc.,  R.  Co.,  15  N.  Y.  455; 
Brown  v.  Rapid  Ry.  Co.,  10  Det.  L. 
N.  579,  96  N.  W.  935;  Crowley  v. 
Pitohburg,  etc.,  R.  Co.,  185  Mass. 
279,  70  N.  E.  56 ;  Nutter  v.  Southern 
Ry.,  25  Ky.  Law  Rep.  1700,  78  S.  W. 
470;  Harp  v.  Southern  Ry.  Co.,  119 
Ga.  927,  47  S.  E.  206;  Chicago,  etc., 
R.  Co.  V.  Willard,  31  111.  App.  435; 
Ripley  v.  New  Jersey  R.,  etc.,  Co., 
31  N.  J.  L.  388;  Crawford  v.  Cincin- 
nati, etc.,  R.  Co.,  36  Ohio  St.  580; 
Bennett  v.  Railroad  Co.,  7  Phila. 
(Pa.)  11;  Downs  v.  New  York,  etc., 
E.  Co.,  36  Conn.  387,  4  Am.  Rep.  77. 
See  also  Maples  t.  New  York,  etc.,  R. 
Co.,  38  Conn.  557,  9  Am.  Rep.  434; 
McKimble  v.  Boston,  etc.,  R.  Co.,  141 
Mass.    463.    3   Am.   Neg.    Cas.    831; 


State  V.  Campbell,  32  N.  J.  L.  309; 
Beaver  v.  Grand  Trunk  R.  Co.,  20 
Ont.  App.  476,  58  Am.  &  Eng.  R.  Cas. 
42. 

59.  Godfrey  v.  Ohio,  etc.,  R.  Co., 
116  Ind.  30,  37  Am.  &  Eng.  R.  Cas. 
6;  Wyman  v.  Northern  Pac.  R.  Co., 
34  Minn.  310,  22  Am.  &  Eng.  R.  Cas. 
402. 

60.  Boston,  etc.,  R.  Oo.  v.  Chip- 
man,  146  Mass.  107,  4  Am.  St.  Rep. 
393,  34  Am.  &  Eng.  R.  Cas.  336; 
Louisville,  etc.,  R.  Co.  v.  Harris,  9 
Lea  (Tenn.),  180,  16  Am.  &  Eng.  R. 
Oas.  374;  Norfolk,  etc.,  E.  Co.  v. 
Wysor,  82  Va.  250,  36  Am.  &  Eng.  R. 
Cas.  334;  Houston,  etc.,  R.  Co.  v. 
Ford,  53  Tex.  364. 

61.  Boylan  v.  Hot  Springs  R.  Co., 
133  U.  S.  146,  40  Am.  &  Eng.  R.  Cas. 
666;  Cloud  v.  St.  Louis,  etc.,  R.  Co., 
14  Mo.  App.  136. 

62.  Lake  Erie,  etc.,  R.  Oo.  v.  Mays, 
4  Ind.  App.  413;  Manning  v.  Louis- 
ville, etc.,  R.  Co.,  95  Ala.  393,  36  Am. 
(St.  Rep.  .225.  But  Siee  Sharer  v. 
Paxson,  171  Pa.  St.  26,  37  W.  N.  C. 
(Pa.)  319,  as  to  boarding  a  moving 
car. 

63.  Renaud  v.  New  York,  etc.,  R. 
Co.,  310  Mass.  553,  97  N.  E.  98. 
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tion  of  a  rule,  but  there  was  no  evidence  that  notice  had  been 
given  t«  him  on  former  occasions  that  he  would  not  be  regarded  as 
a  passenger  if  he  violated  the  rule,  or  that  he  knew  that  such  was 
the  penalty  of  violation,  or  that  he  avoided  the  carrier's  servants, 
so  that  his  conduct  would  be  unobserved,  and  no  notice  could  be 
given  him,  or  that  he  was  in  a  place  where  passengers  night  not 
go  under  proper  conditions,  his  violation  of  the  rule  did  not  in- 
volve malicious  conduct,  moral  turpitude,  gross  and  willful  dis- 
regard of  the  rights  of  others,  or  a  plain  surrender  of  his  rights 
as  a  passenger,  and  therefore  did  not  terminate  the  contract  of 
carriage,  and  transform  him  into  a  bare  licensee  or  traspasser." 

§  16.  Termination  of  relation. — Reaching  destination  and  leav- 
ing train  or  carrier's  premises. 

Where  the  relation  of  carrier  and  passenger  is  once  established, 
unless  that  relation  be  terminated  by  the  volimtary  act  of  the  pas- 
senger, or  by  the  carrier  under  circumstances  which  would  justify 
such  a  course,  as  shown  in  the  last  preceding  section,  it  continues 
until  the  passenger  is  safely  deposited  at  his  point  of  destination, 
and,  until  he  has  left,  or  has  had  a  reasonable  time  to  leave,  the 
premises  of  the  carrier.  The  general  rule  is  that  the  relation  of 
carrier  and  passenger  does  not  terminate  until  the  passenger  has 
alighted  from  a  railway  train  or  car  and  left  the  place  where  pas- 
sengers are  discharged,  or  after  reaching  his  destination  has  had 
reasonable  time  and  opportunity  to  get  off  the  train  or  car  and 
leave  the  depot  or  premises  of  the  carrier,  or  the  alighting  place.^^ 

64.  Eenaud  v.  New  York,  etc.,  R.  Ga. — ^Brunswick  &  W.  E..  Co.  v. 
Co.,  supra.  Moore,  101  Ga.  684,  28  S.  E.  1000. 

65.  V.  8. — Chicago,  etc.,  R.  Co.  v.  III. — Williamson  v.  Grand  Trunk 
Thurlow,  178  Fed.  894,  101  C.  C.  A.  Western  R.  Co.,  159  111.  App.  443; 
138.  Illinois  Central  R.  Co.  v.  McMillion, 

Ala.— Alabama  City,  etc.,  R.  Co.  v.  139  111.  App.  27,  37. 

Cox,  173  Ala.  639,  55  So.  909.  Xj/.— Louisville    &    X.    R.    Co.    v. 

Ari;.— Hill  v.  St.  Louis,  etc.,  R.  Bay's  Adm'r,  142  Ky.  400,  134  S.  W. 
Co.,  85  Ark.  529,  109  S.  W.  523. 
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It  has  also  been  held  that  the  relation  of  passenger  and  carrier 
continues  to  exist  until  the  passenger  knows  or  has  been  made 
aware  of  his  arrival  at  the  place  of  destination  and  has  a  reason- 
able time  to  alight  from  the  car  or  train  and  leave  the  premises 
of  the  carrier/^  It  is  quite  generally  held  that  where  a  street  rail- 
way passenger  has  safely  alighted  upon  a  public  highway  at  a 
place  reasonably  safe  and  proper  for  that  purpose,  the  relation 
of  passenger  and  carrier  ceases,  and  with  it  the  duty  of  the  carrier 
to  a  passenger.^'    But  in  some  jurisdictions  the  rule  is  maintained 


450;    Iiouisville   R.    Co.   v.   Mitchell, 
138  Ky.  190,  127  S.  W.  770. 

Neb. — Painter  v.  Chicago,  etc.,  R. 
Co.,  —  Neb.  — ,  140  N.  W.  787. 

Pa. — Hall  V.  Bessemer  &  L.  E.  R. 
Co.,  36  Pa.  Super.  Ct.  556. 

Tea;.— St.  Louis  S.  W.  R.  Co.  of 
Texas  v.  Missildine  (Tex.  Civ.  App.) 
157  S.  W.  245. 

W.  Va. — Layne  v.  Chesapeake  &  0. 
R.  Co.,  68  W.  Va.  213,  69  S.  E.  700; 
MeDade  v.  Norfolk  &  W.  R.  Co.,  67 
W.  Va.  583,  68  S.  E.  378. 

Passenger  necessarily  delayed  in 
leaving  carrier's  premises—  -^n 
passenger  on  a  railway  train  had 
alighted  at  his  destination  and  wae 
proceeding  by  the  usual  way  to  leave 
the  railway  company's  premises,  but 
before  actually  doing  so  was  halted 
by  the  discharge  of  a  gun  and  the  re- 
port that  his  brother,  a  fellow  passen- 
ger, had  been  shot  by  a  special  police 
officer  of  the  railroad  company,  and 
he  in  good  faith,  and  without  the  in- 
tent of  engaging  in  the  diificulty,  re- 
turned to  relieve  his  brother,  he  was 
reasonably  and  necessarily  delayed, 
and  continued  to  be  a  passenger,  en- 
titled as  such  to  the  protection  of  the 
railway  company  and  its  agents,  and. 


if  assaulted  by  such  police  officer  or 
agent  of  the  railway  company,  the 
company  would  be  liable  to  him  for 
damages  from  the  injuries  sustained, 
Layne  v.  Chesapeake  &.  O.  R.  Co.,  68 
W.  Va.  213,  69  S.  E.  700. 

Carrier  became  warehouseman  as 
to  baggage  checked. — Where  a,  pas- 
senger alighted  from  a  train  and  left 
the  depot  platform  in  safety,  after 
checking  his  baggage  in  the  depot 
and  obtaining  a  check  therefor,  the 
relation  of  carrier  and  passenger  ter- 
minated, and  the  carrier  became  a 
warehouseman,  with  the  duty  to  al- 
low the  passenger  access  to  the  depot 
to  remove  his  baggage,  and  to  see 
that  no  obstructions  were  in  or  on 
the  station  or  platform.  Reynolds  v. 
St.  Louis  S.  W.  R.  Co.,  16B  Mo.  App. 
618,  142  S.  W.  1097. 

66.  Powell  V.  Philadelphia  &  R.  R. 
Ctt.,  220  Pa.  638,  70  Atl.  268 ;  Rhoads 
V.  Cornwall  &  L.  R.  Co.,  48  Pa.  Super. 
Ot.  310. 

67.  Colo. — Denver  City  Tramway 
Co.  V.  Hills,  50  Colo.  328,  116  Pac. 
125. 

Conn. — Powers  v.  Connecticut  Co., 
82  Conn.  665,  74  Atl.  931. 
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that  the  relation  of  a  street  car  passenger  does  not  end  when  he 
leaves  the  car,  but  continues  until  he  has  reasonable  opportunity 
to  leave  the  carrier's  roadway  or  the  place  at  which  he  alights, 
after  the  car  reaches  the  place  to  which  he  is  entitled  to  be  car- 
ried.'^    A  street  railroad's  duty  to  a  passenger  as  such  is  held 


Oa. — Columbus  Ry.  Co.  v.  Asbell, 
133  Ga.  573,  66  S.  E.  903. 

III.— West  Chicago  St.  R.  Co.  t. 
Walsh,  78  111.  App.  595;  Hanson  v. 
Urbana,  etc.,  St.  R.  Co.,  75  111.  App. 
474. 

Ind. — Indianapolis  St.  R.  Co.  v. 
Tenner,  32  Ind.  App.  311,  1  St.  Ry. 
Eep.  178,  67  N.  E.  1044. 

Mass. — ^Creamer  v.  West  End  St. 
R.  Co.,  156  Mass.  320,  31  N.  E.  391. 

ff.  /.—Robertson  v.  West  Jersey  & 
S.  R.  Co.,  79  N.  J.  Law,  186,  74  Atl. 
300. 

Or.— Smith  v.  City  &  S.  R.  Co.,  39 
Or.  539,  46  Pac.  136,  780,  5  Am.  & 
Eng.  R.  Cas.  (N.  S).  163. 

Tenn. — Chattanooga  Elec.  Co.  v. 
Boddy,  105  Tenn.  666,  58  S.  W.  646. 

Child  riding  with  parent  or  guar- 
dian.— ^Where  a  person  is  riding  on  a 
street  ear  in  company  with  his  in- 
fant child,  he  does  not  cease  to  be  a 
passenger  merely  because  he  has 
alighted  therefrom,  where  he  has  not 
been  afforded  a  reasonable  time  to 
assist  and  take  from  the  car  such  in- 
fant child.  Chicago  Union  Traction 
Co.  V.  Rosenthal,  118  111.  App.  278, 
aff'd  217  111.  458,  75  N.  E.  578.  But 
where  a  child  of  the  age  of  four 
years,  accompanied  by  a  person  of 
sufficient  age  and  discretion  to  take 
care  of  it,  is  put  oiT  the  car,  at  the 
child's  stopping  place,  and  the  person 
having  charge  of  the  child  follows  it, 
and  both  reach  the  street  in  safety, 


the  relation  of  carrier  and  passenger 
terminates.  Schneidau  v.  New  Or- 
leans &  C.  R.  Co.,  48  La.  Ann.  866, 
19  So.  918. 

68.  Melton  v.  Birmingham  Ry.,  etc. 
Co.,  153  Ala.  95,  45  So.  151;  Johnson 
V.  Washington  Water  Power  Co.,  62 
Wash.  619,  114  Pac.  453. 

The  relation  of  carrier  and  pas- 
senger continues  for  such  a  reason- 
able time  after  the  passenger  alights 
at  destination  as  will  enable  him  to 
leave  the  carrier's  premises  by  the 
usual  way,  and  the  relation  existed 
when  a  street  ear  passenger,  who  had 
alighted  on  a  platform  maintained 
in  the  street  by  the  company  for  the 
use  of  passengers,  was  injured  by 
stepping  oflF  the  platform  because  of 
the  company's  failure  to  light  it. 
Harris  v.  Seattle,  etc.,  R.  Co.,  65 
Wash.  27,  117  Pac.  601. 

A  passenger  on  an  interurban  car, 
who  alights  at  a  platform  where  cars 
regularly  stop  to  permit  passengers 
to  alight,  is,  while  on  steps  leading 
from  the  platform  to  the  street,  a 
passenger  entitled  to  a  reasonably 
safe  passage  to  the  street.  Carter  v. 
Rockfprd  &  I.  Ry.  Co.,  147  Wis.  86, 
132  N.  W.  598. 

The  relation  of  passenger  and  car- 
rier was  not  terminated,  upon  a  pas- 
senger alighting  from  a  street  car, 
where  the  carrier's  charter  made  it 
liable  for  injuries  sustained  by  rea- 
son of  any  obstruction  placed  by  it 


CAEEIERS  OF  PASSENGEES.  1003 

to  have  ceased,  where  the  passenger  has  alighted  from  the  car 
at  the  terminus  of  its  route,  and  has  proceeded  along  the  car  to  its 
front,  and  has  started  to  cross  the  track  ;^'  where  the  passenger, 
after  the  car  had  stopped,  left  it  by  the  front  platform,  and  was 
six  or  eight  feet  from  the  car  in  the  street;'"  where  the  passenger 
had  alighted  and  started  to  cross  the  street  behind  the  end  of  the 
ear;'^  and  where  the  passenger  had  alighted  and  was  passing  from 
the  car  to  the  sidewalk.'^  But  it  has  been  held  that  a  passenger 
upon  alighting  from  a  street  car  does  not  cease  to  be  a  passenger, 
but  is  entitled  to  protection  against  the  negligent  management  of 
cars  by  the  same  carrier  on  a  parallel  track ;''  and  that  a  passenger 
on  a  street  car,  being  informed  by  the  conductor,  on  its  reaching 
a  trestle  and  a  washout  being  discovered,  that  it  would  go  no 
further,  and  that  no  car  would  cross  that  night,  but  that  she  might 
walk  across,  and  take  a  car  at  the  other  end,  was  a  passenger 
while  so  walking  across.'*  A  passenger  who  became  temporarily 
insane  and  was  ejected  from  a  railroad  train  at  an  intermediate 
station  and  placed  in  the  station  in  the  custody  of  the  railroad 
station  agent  was  held  to  be  a  passenger  and  entitled  to  protection 
as  sueh.'^  A  railroad  company  being  bound  to  deliver  mail  from 
a  station  to  a  post  office,  and  an  incoming  railway  mail  clerk  being 
bound  to  accompany  the  mail  to  the  office,  the  relation  of  carrier 

in  the  street;   and,  a  statute  requir-  70.  Piatt  v.  Forty-Seoond  St.,  etc., 

ing    street    railway    corporations    to  R.  Co.,  4  T.  &  C.  (N.  Y.)  406,  3  Hun 

keep  in  repair  such  portions  of  the  (N.  Y.)   124. 

streets  as  shall  be  occupied  by  them,  71.  Conroy  v.  Boston  Elev.  R.  Co., 

it  is  liable  when  a  passenger  alighted  188  Mass.  411,  74  N.  E.  672,  4  St.  Ry. 

from  a  street  car  upon  a  portion  of  Rep.  465. 

the   street  occupied   by  the   carrier's  72.  Lee  v.  Boston  Elev.  R.  Co.,  182 

tracks  and  fell  over  a  grass-covered  Mass.  454,  65  N.  E.  832. 

sipur  track,  sustaining  injuries.  White  73.  South  Covington  &  C.  St.  Ry. 

V.  Lewiston,  etc.,  St.  R.  Co.,  107  Me.  Co.  v.  Eeatty,  20  Ky.  Law  Rep.  1845. 

412,  78  Atl.  473.  74.  Bugge  v.   Seattle   Electric  Co., 

69.  Poland  v.  United  Traction  Co.,  54  Wash.  483,  103  Pac.  824. 

107  App.  Div.  (N.  Y.)   561,  95  N.  Y.  75.  St.  Louis,  etc.,  R.  Co.,  v.  Wood- 

Supp.  498,  4  St.  Ry.  Rep.  454.  ruflf,  89  Ark.  9,  115  S.  W.  953. 
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and  passenger  existing  between  him  and  the  company  continued 
until  arrival  of  the  mail  at  the  post  office,  making  the  company 
liable  for  assault  and  battery  by  and  insulting  conduct  of  the 
porter  employed  by  the  railroad  to  carry  the  mailJ'    Where  the 
passenger  has  been  carried  beyond  his  destination  through  no 
wrong  or  negligence  of  the  carrier,  and  is  safely  landed  at  some 
other  station,  the  carrier  is  not  liable  for  injuries  he  may  sustain 
in  attempting  to  return  to  the  proper  station  ualess  it  attempted 
to  transport  him  back  and  he  was  negligently  injured,  and  as  no 
duty  rests  on  the  carrier  to  get  him  back  to  the  station  the  act  of 
the  carrier's  servants  in  advising  or  directing  him  as  to  his  return 
would  be  gratuitous  acts  for  which  the  carrier  would  not  be  liable." 
A  passenger  removed  from  a  railway  company's  depot  on  the 
completion  of  her  journey  over  its  line,  who  re-enters  the  depot 
several  days  thereafter,  and  procures  a  ticket  to  enable  her  to  re- 
sume her  journey  from  the  depot  of  another  company,  is  not  a 
passenger  of  the  former  company  while  awaiting  at  its  depot  the 
departure  of  the  other  company's  train,  and  the  former  company 
only  owes  the  duty  of  ordinary  care.'*     The  relation  of  carrier 
and  passenger  had  terminated  when  a  railroad  passenger  was 
assaulted  by  a  trainman  in  a  hack  in  which  he  had  taken  passage, 
which  was  standing  near  the  station  in  a  public  street,  over  which 
the  railroad  company  had  no  dominion,  so  that  the  company  was 
not  liable  for  the  assault.™ 

§  17.  Termination  of  relation. — Changing  cars  or  leaving  train 
temporarily. — Persons  transferring. 

Where  a  passenger  on  a  railway  train,  without  objection  by 
the  carrier  or  its  agents,  or  with  the  express  or  implied  consent 
of  the  carrier,  alights  from  the  train  at  an  intermediate  station, 

76.  Texas  &  P.  R.  Co.  v.  Cassidy,  78.  International  &  G.  N.  R.  Co. 
—  Tex.  Civ.  App.  — ,  137  S.  W.  389.       v.  Duncan,  —  Tex.  Oiv.  App.  — ,  131 

77.  Birmingham    Ry.,    etc.,    Co.    v.       S.  W.  362. 

Seaborn,  168  Ala.  658,  53  So.  341.  79.  Southern  Ry.  Co.  v.  Burnettt, 

—  Ala.  App.  — ,  60  So.  472. 
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wliere  passengers  are  received  and  discharged,  for  any  reasonable 
and  useful  purpose  consistent  with  the  character  of  a  passenger, 
like  that  of  refreshment,  the  sending  or  receipt  of  telegrams,  to 
talk  with  an  acquaintance,  or  for  the  purpose  of  exercise  and  relief 
from  the  fatigue  of  travel,  intending  to  resume  his  journey  or 
without  intent  to  abandon  his  transportation,  he  does  not  cease 
to  be  a  passenger,  while  so  temporarily  leaving  the  train  or  car, 
and  is  entitled  to  the  protection  accorded  to  a  passenger  by  law.*" 
The  same  rule  applies  to  a  passenger  on  a  steamer.**  A  passenger 
on  a  railway  train  does  not  lose  his  character  as  such,  or  his  status 
and  rights  as  a  passenger,  by  leaving  his  car  at  a  regular  station, 
either  by  reason  of  business  or  curiosity,  though  he  has  not  yet 
arrived  at  the  end  of  his  journey.*^  Where  a  through  passenger  on 
a  through  train,  which  does  not  stop  at  intermediate  stations  to 


80.  Ala. — Central  of  Ga.  R.  Co.  v. 
Storrs,  169  Ala.  361,  53  S.  W.  746; 
Watson  V.  Oxanna  Land  Co.,  92  Ala. 
320,  8  So.  770. 

Ark, — ^Arkansas  Central  R.  Co.  v. 
Bennett,  82  Ark.  393,  102  S.  W.  198, 
leaving  train  to  talk  with,  an  ac- 
quaintance while  cars  are  being 
switched. 

lovxi. — Gannon  v.  Chicago,  etc.,  E- 
Co.,  141  Iowa,  37,  117  N.  W.  966. 

Mass. — Tompkins  v.  Boston  Ele- 
vated Ey.  Co.,  201  Mass.  114,  87  N.  E. 
488,  20  L.  R.  A.  (N.  S.)  1063,  a. 
street  oar  passenger,  riding  on  the 
front  vestibule,  does  not,  by  stepping 
off  the  oar  to  enable  some  ladies  to 
alight,  cease  to  be  a  passenger. 

Mw/i..— Servias  v.  Ann  Arbor  E. 
Co.,  169  Mich.  564,  135  N.  W.  343. 

Minn. — Lemery  v.  Great  Northern 
Ry.  Co.,  83  Minn.  47,  85  N.  W.  908. 

Mo. — Austin  v.  St.  Louis  &  S.  F.  R. 
Co.,  149  Mo.  App.  397,  130  S.  W.  385. 

y.  Y. — Zeocardi  v.  Yonkers  R.  Co., 


190  N.  Y.  389,  83  N".  E.  31,  rev'g  99 
N.  Y.  Supp.  936. 

Pa. — Watters  v.  Philadelphia,  etc., 
E.  Co.,  239   Pa.  493,  86  Atl.  1031. 

Tex. — ^Missouri,  etc.,  E.  Co.  of 
Texas  v.  Price,  48  Tex.  Civ.  App.  210, 
103  S.  W.  198;  St.  Louis,  etc.,  E.  Co. 
V.  Humphreys,  25  Tex.  Civ.  App.  401, 
62  S.  W.  791. 

V.  S.— Alabama  G.  S.  R  Co.  v.  Cog- 
gins,  88  Fed.  455,  33  C.  C.  A.  1. 

81.  Dodge  V.  Boston  &  B.  S.  S.  Cb.^ 
148  Mass.  207,  19  N.  E.  373,  12  Am. 
St.  Rep.  541,  2  L.  R.  A.  83. 

82.  Chicago,  etc.,  R.'Co.  v.  Sattler, 
64  Neb.  636,  90  N.  W.  649,  57  L.  R. 
A.  890,  97  Am.  St.  Rep.  666;  Mis- 
souri, etc.,  E.  Co.  V.  Overfield,  19  Tex. 
Civ.  App.  440,  47  S.  W.  684;  Texas 
Midland  E.  Co.  v.  Ellison,  39  Tex. 
Civ.  App.  173,  '87  S.  W.  213,  where 
the  passenger  alighted  at  a  switch 
track  near  an  intermediajte  station 
where  the  train  stopped  in  order  to 
permit  another  train  to  pass. 
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receive  or  discharge  passengers,  leaves  sucli  train  without  the 
knowledge,  consent,  or  invitation  of  the  carrier,  at  an  intermediate 
station  at  which  the  train  stops  for  some  purpose  incident  to  its 
operation  and  management  only,^'  or  where  a  passenger  leaves  a 
car  for  some  purpose  not  incident  to  the  journey,  and  at  a  place 
not  designated  for  the  discharge  of  passengers,**  he  abandons  for 
the. time  being  his  relations  as  a  passenger,  and  assumes  all  risks 
incident  to  his  movements.  A  passeng^  who  alights  at  a  station, 
leaves  the  premises  of  the  carrier,  and  goes  to  a  hotel,  ceases  to 
stand  in  the  relation  of  passenger  to  the  carrier,  and  the  relation 
can  only  be  resumed  when  he  again  enters  the  station  groimds  for 
the  purpose  of  taking  the  train.*^  And  where  a  passenger,  by  the 
negligence  of  the  conductor,  is  carried  beyond  her  destination,  and 
without  express  authority  the  conductor  procures  her  lodgings  in 
a  hotel  for  the  night,  until  she  can  return  on  the  carrier's  train  to 
her  destination,  the  carrier  is  not  liable  for  injuries  received  at 
the  hotel  through  the  negligence  of  its  proprietor.*'  The  relation 
of  carrier  and  passenger  still  continues,  however,  when  a  passen- 
ger is  obliged  to  change  cars  at  a  junction,  or  to  alight  from  a  car 
to  go  to  another  car,  to  be  carried  by  the  carrier  to  his  destination, 
while  the  passenger  is  passing  from  one  train  or  car  to  another, 
or  waiting  at  the  depot  or  junction  point.*"  The  relation  of  pas- 
Leaving  train  to  buy  ticnet. — A  abandoned  his  relation  as  a  passenger 
passenger  who  buys  »  ticket  to  a  sta-  held  to  be  for  the  jury.  Wandell  v. 
tion,  and  who  before  reaching  it  noti-  Corbin,  40  Hun  (N.  Y.)  608,  1  N.  Y. 
fied  the  conductor  of  his  intention  to      Supp.  795. 

go  beyond  it,  does  not  cease  to  be  a  83.  Lemery  v.  Great  Northern  Ry. 

passenger,  where  he  leaves  the  train      Co.,  83  Minn.  47,  85  N.  W.  908. 
at  the  station  to  comply  with  the  rule  84.  Chicago,  etc.,  R.  Co.  v.  Sattler, 

of  the  carrier  to  buy  a  ticket  before      64  Neb.  636,  90  N.  W.  649,  57  L.  R. 
taking  passage  on  a  train  and  with      A.  890,  97  Am.  St.  Rep.  666. 
the  request  of  the  conductor  that  he  85.  King  v.  Central  of  Ga.  R.  Co., 

purchase    a    ticket    at    the    station.      107  Ga.  754,  33  S.  E.  839. 
Harkless  y.  Chicago,  etc.,  R.  Co.,  151  86.  Central  of  Ga.  R.  Co.  v.  Price, 

Mo.  App.  463,  132  S.  W.  29.  106  Ga.  176,  32  S.  E.  77,  43  L.  R.  A. 

Question  for  the   jury.— The  ques-      402,  71  Am.  St.  Rep.  246. 
tion    as    to    whether    plaintiff    had  87.  Colo. — ^Colorado    Springs,    etc.. 
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senger  and  carrier  continues  while  the  passenger  is  transferring 
from  one  car  to  another,  he  having  been  furnished  a  ticket  or 
transfer  enabling  him  to  do  so.^  Where  a  passenger  on  a  street 
car  has  paid  his  fare  and  is  entitled  to  a  transfer,  he  does  not  lose 
his  status  as  a  passenger  by  leaving  the  car  and  seeking  the  con- 
ductor to  procure  a  transfer,  or  while  seeking  to  enter  the  other  car 
without  having  obtained  a  transfer.*'  A  street  railway  company 
accepts  a  person  as  a  passenger  when  his  transfer  is  accepted  by 
its  conductor  in  lieu  of  a  fare,  and  he  can  recover  for  breach  of 
the  contract  of  carriage  without  proving  that  the  transfer  was 
good.'"  While  one  during  his  journey  may  alight  from  a  railroad 
car  without  losing  his  status  as  a  passenger,  and  the  carrier  is  an 
absolute  guarantor  of  the  safety  of  a  passenger  against  the  assaults 
of  its  employes,  it  is  not  liable  for  an  assault  upon  a  passenger 
who,  alighting  from  the  car  for  the  purpose  of  intervening  to  end 


R.  Co.  V.  Petit,  37  Colo.  326,  86  Peu;. 
131. 

Ga.— Valdosta  St.  E.  Co.  v.  Fenn, 
11  Ga.  App.  586,  75  S.  E.  984. 

/ZJ.— Chicago  &  A.  R.  Co.  v.  Win- 
ters, 175  111.  293,  51  N.  E.  901. 

Md. — Baltimore  &  O.  R.  Co.  v. 
State,  60  Md.  449. 

Mass. — Millett  v.  New  York,  etc., 
R.  Co.,  211  Mass.  486,  98  N.  E.  574. 

N.  C. — Bullock  V.  Atlantic  Coast 
Line  R.  Co.,  152  N.  C.  66,  67  S.  E.  60. 

Tex.— St.  Louis  S.  W.  R.  Co.  of 
Texas  v.  Foster,  —  Tex.  Civ.  App. 
— ,  112  S.  W.  797,  relation  held  to 
continue  while  passenger  was  wait- 
ing four  hours  at  a  junction  point 
for  a  necessary  change  of  cars;  St. 
Louis  S.  W.  R.  Co.  of  Texas  v.  Grif- 
fith, 12  Tex.  Civ.  App.  631,  35  S. 
W.  741,  where  passenger  was  com- 
pelled to  wait  ten  hours. 

Wash. — Bugge  V.  Seattle  Electric 
Co.,  54  Wash.  483,  103  Pac.  824. 


Wis. — Conroy  v.  Chicago,  etc.,  R. 
Co.,  96  Wis.  243,  70  N.  W.  486. 

88.  D.  C— Washington  &  G.  Ey. 
Co.  v.  Patterson,  9  App.  (D.  C.)  423. 

Mich. — Wilson  v.  Detroit  United 
Ry.,  18  Detroit  Leg.  N.  623,  132  N. 
W.  762. 

y.  J. — Walger  v.  Jersey  City,  etc., 
R.  Co.,  71  N.  J.  Law,  356,  59  Atl.  14, 
3  St.  Ey.  Rep.  652. 

N.  G. — Clark  v.  Durham  Traction 
Co.,  138  N.  C.  77,  50  S.  E.  518,  107 
Am.  St.  Rep.  526. 

Pa. — ^Keator  v.  Scranton  Traction 
Co.,  191  Pa.  St.  102,  43  Atl.  86,  44 
L.  R.  A.  546,  71  Am.  St.  Rep.  758. 

89.  Miller  v.  Brooklyn  Heights  E. 
Co.,  124  App.  Div.  (N.  Y.)  537,  108 
N.  Y.  Supp.  9S0;  Koran  v.  Metropoli- 
tan St.  E.  Co.,  85  Kan.  707,  118  Pac. 
875;  Blomsness  v.  Puget  Sound  Elec- 
tric Ey.,  47  Wash.  620,  92  Pac.  414. 

90.  Kohn  V.  Nassau  Electric  E. 
Co.,  117  N.  Y.  Supp.  231. 
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a  fight  between  the  conductor  and  another  passenger,  was  as- 
saulted by  the  motorman,  since  his  injuries  resulted  from  an  un- 
dertaking entirely  disconnected  with  the  contract  of  carriage.'^ 
Where  one  going  to  a  depot  to  take  passage  on  the  way  car  of  a 
freight  train,  and,  going  to  the  place  where  passengers  for 
that  train  are  ordinarily  received,  enters  the  car,  having  a  ticket, 
he  becomes  a  passenger,  and  does  not  cease  to  be  one  where 
he  leaves  the  car  merely  to  avoid  the  collision  of  a  train  running 
into  the  rear  of  the  car,  and  after  getting  out  is  injured  by  the 
collision.'^ 

§  18.  Termination  of  relation  by  failing  to  alight  at  destination. 

A  passenger  who  fails  to  alight  from  the  train  at  the  destina- 
tion to  which  he  purchased  a  ticket  is  not  a  trespasser,  and  if  he 
remain  on  the  train,  which  is  one  on  which  passengers  are  entitled 
to  ride,  it  must  be  presumed  that  he  intends  to  pay  the  proper 
fare,  and,  imtil  this  presumption  is  overcome  by  evidence  that  he 
intends  to  be  carried  without  payment  of  fare,  he  is  entitled  to  the 
protection  of  a  passenger."'  Where  a  passenger  started  to  get 
off  a  train  as  soon  as  it  stopped  at  his  destination,  but  before  he 
could  alight  the  train  started  up  again,  a  contention  that  the  re- 
lation of  passenger  and  carrier  had  ceased  to  exist,  owing  to  the 
passenger's  having  had  a  reasonable  time  to  disembark,  was  with- 
out merit."*  But  one  who  remained  on  the  train  a  haK  hour  after 
reaching  his  destination,  it  being  the  terminus  of  the  road,  was 
not,  after  that  time,  a  passenger."^    And  where  one  has  remained 

91.  Zeceardi  v.  Yonkers  R.  Co.,  190  28  Ind.  App,  588,  64  N.  E.  39,  59  N. 
N.   Y.   389,   83   N.  E.   31,   rev'g   113       E.  1000. 

App.    Div.    (X.   Y.)    649,    99    N.   Y.  95.  Chicago,  etc.,  R.  Co.  v.  Fra.S€r, 

Supp.  936.  55   Kan.   582,   40   Pac.   923. 

92.  Gradert  v.  Chicago  &  N.  W.  R.  Where  a  passenger  remained  in  a 
Co.,  109  Iowa,  547,  SO  X.  W.  559.  railway  car  25  minutes  after  it  had 

93.  Forbes  v.  Chicago,  etc.,  R.  Co.,  reached  its  station,  which  was  the 
135  Iowa,  679,  113  X.   W.  477.  terminus  of  the  road,  he  is  no  longer 

94.  Pittsburgh,  etc.,  R.  Co.  v.  Gray,  a  passenger.     Schley  v.  Susquehanna 
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on  the  car  after  arrival  at  his  destination,  the  terminus  of  the 
road,  for  a  considerable  time  because  of  his  being  intoxicated  or 
for  some  other  reason,  his  relation  as  passenger  terminated.'^ 
Though  a  carrier  undertakes  only  to  transport  a  passenger  safely 
to  the  place  of  destination,  give  reasonable  notice  of  stations,  and 
afford  a  reasonable  opportunity  to  alight,  the  failure  of  a  pas- 
senger to  alight  at  his  destination  does  not  render  him  a  trespasser 
on  the  train  thereafter.'^  But  if  a  train  has  been  stopped  for  a 
reasonably  sufficient  time  for  a  passenger  under  the  circumstances 
of  the  situation  to  alight  therefrom,  or  if  he  is  delayed  getting  off 
for  any  reason  unknown  to  the  carrier,  the  relation  of  carrier  and 
passenger  ceases  at  the  expiration  of  such  reasonable  time.'*  But 
where  a  passenger  is  sleeping  when  the  train  arrives  at  his  destina- 
tion, and  those  in  charge  of  the  train,  knowing  it  to  be  the  pas- 
senger's destination,  fail  to  awaken  him  and  acquaint  him  with 
the  fact,  his  failure  to  leave  the  train  immediately  does  not  termi- 
nate the  relation  of  passenger  and  the  carrier's  duty  to  him  as 
such." 

§  19.  Termination  of  relation  by  failing  to  use  way  provided  for 
departing  from  premises. 
A  carrier  has  the  right  to  determine  the  routes  by  which  pas- 
sengers shall  enter  on  and  leave  its  trains,  and  where  a  safe  and 

&  N.  Y.  R.  Co.,  327  Pa.  494,  76  Atl.  Bragg's  Adm'x  v.  Norfolk  &  W.  R. 

207.  Co.,  110  Va.  867,  67  S.  E.  593. 

96.  Kaase  v.  Gulf,  etc.,  R.  Co.,  41  97.  Fanning  v.  St.  Louis  S.  W.  R. 

Tex.  Civ.  App.  370,  92  S.  W.  444.  Co.  of  Texas,  38  Tex.  Civ.  App.  513, 

Where    plaintiff's    decedent,    while  86  S.  W.  354. 
riding   on   a   pass,   remained   on   the  98.  St.  Louis  S.  W.  R.  Co.  v.  Mar- 
train,   after  he   reached  his   destina-  tin.  36  Tex.  Civ.  App.  231,  63  S.  W. 
tion,  in  an  intoxicated  and  irresponsi-  1089. 

ble  condition,  whether  his  remaining  99.  Bass  v.  Cleveland,  etc.,  R.  Co., 

on  the   train  was   the   result  of   de-  142   Mich.   177,    105   N.   W.    151,   12 

fendant's  negligence  or  of  his  mental  Detroit  Leg.  N.  694,  2  L.  R.  A.    (N. 

and   physical   condition,   he   was   en-  S.)   875. 
titled  to   be  treated  as  a  passenger. 
64 
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suitable  egress  in  one  direction  is  provided,  and  a  passenger,  in- 
stead of  taking  it,  goes  in  another  direction  which  is  unsafe,  he 
severs  his  relation  with  the  carrier  as  a  passenger,  and  becomes 
merely  one  toward  whom  the  exercise  of  the  highest  diligence 
ceases  to  be  an  obligation.^     Where  a  carrier  has  made  proper 
arrangements  for  the  exit  by  passengers  from  its  station  groimds, 
a  passenger  must  use  the  ways  provided,  and  where  he  knowingly 
fails  to  do  so,  and  without  invitation  iflakes  his  exit  in  some  other 
way,  he  ceases  to  be  a  passenger,  and  becomes  at  most  a  mere 
licensee;  and  it  makes  no  difference  that  he  goes  where  others, 
with  the  knowledge  of  the  carrier,  have  gone  before  him,  unless 
there  is  some  invitation  on  the  part  of  the  carrier,  and  knowledge 
of  such  use  does  not  of  itself  amount  to  such  invitation.^     A  pas- 
senger, after  alighting  at  his  destination,  ceases  to  be  a  passenger 
when  he  undertakes  to  cross  the  train  to  the  opposite  side  from 
the  depot,  to  see  the  engineer  on  private  business,  and  cannot  re- 
cover for  injuries  caused  by  his  striking  a  box  on  the  baggage-car 
platform  over  which  he  attempted  to  recross.'     The  mere  fact 
that  a  passenger  gets  off  the  car  on  the  side  of  the  train  opposite 
the  depot  does  not,  as  matter  of  law,  make  him  a  trespasser.^ 
Where  a  passenger  on  a  railroad  train  alighted  in  the  night  at 
the  town  where  he  resided;  the  station,  the  town,  and  his  home 
were  all  on  the  west  side  of  the  track,  and  the  doors  of  the  cars, 
which  were  vestibuled,  were  opened  on  that  side;  and,  after  his 
train  had  departed,  he  was  killed  by  another  train  on  a  track  to 
the  eastward,  it  was  held  that  he  had  ceased  to  be  a  passenger 
prior  to  his  death,  and  the  carrier  at  that  time  owed  no  duty  to 
him  as  such.^    If  a  passenger  on  a  railroad  train  alights  by  direc- 

1.  Chicago,    etc.,    R.    Co.    v.    Har-  4.  Chicago  &  A.  E.  Co.  v.  Traccy, 
risen,  100  111.  App.  211.  109  111.  App.  563. 

2.  Legge  v.  New  York,  etc.,  R.  Co.,  5.  Payne  v.   Illinois   Cent.  R.   Co., 
197  Mass.  88,  83  N.  E.  367.  155  Fed.  73,  «3  C.  C.  A.  589,  wherein 

3.  Hendrick    t.    Chicago,    etc.,    R.  the  Court  said  that  the  presumption 
Co.,  136  Mo.  548,  38  S.  W.  397.  -was   that   the    plaintiff   aJighted    on 
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tion  of  the  carrier,  or  by  its  implied  invitation,  at  a  place  where, 
in  order  to  leave  the  premises  of  the  carrier,  it  is  necessary  to 
cross  intervening  tracks,  he  remains  a  passenger  until  he  has 
crossed  such  tracks,  provided  he  uses  the  means  of  egress  which 
the  carrier  has  provided,  or  which  is  customarily  used  with  its 
knowledge  and  consent;  and  there  is  an  implied  agreement  that 
the  trains  of  the  carrier  shall  not  be  so  operated  as  to  make  the 
exit  unnecessarily  dangerous.^  Where  a  passenger  alighted  from 
the  train  at  a  depot  at  night,  and  for  purposes  of  his  own  passed 
along  an  open  space  on  the  right  of  way  used  by  the  public  by 
permission  in  passing  from  one  street  to  another,  and  left  the 
right  of  way,  and  went  into  an  open  door  in  the  depot  building 
twelve  feet  away,  and  fell  down  a  stairway  and  was  injured,  it 
was  held  that  his  relation  to  the  carrier,  growing  out  of  the  con- 
tract of  carriage,  or  the  assumption  of  a  public  duty  by  the  car- 
rier, was  at  an  end  at  the  time  of  the  injury.'^ 

§  20.  Leaving  vehicle  of  carrier. 

Persons  while  rightfully  in  the  act  of  getting  off  or  alighting 
from  a  train  or  other  vehicle  of  transportation,  at  a  station  or 
place  at  which  it  has  stopped  for  receiving  or  discharging  passen- 
gers, are  deemed  to  be  passengers.'  But  one  who  leaves  a  train 
while  it  is  in  motion,  and  has  run  by  a  station,  ceases  to  be  a 
passenger.'  A  carrier  has  the  right  to  determine  the  routes  by 
which  passengers  shall  enter  on  and  leave  its  trains,,  and  where  a 

the  west  eide,  and  there  was  no  evi-  8.  Pittsburgh,  etc.,  R.  Co.  v.  Gray, 

dence  to  the  contrary,  and  that,  after  28  Ind.  App.  588,  64  N.  E.  39;  Me- 

thus  alighting  from  the  train,  with  a,  Kimble  v.   Boston,   etc.,   R.   Co.,   139 

straight  and  unimpeded  way  into  the  Mass.  543,  2  N.  E.  97,  21  Am.  &  Eng. 

town  and  to  his  home,  he  ceased  to  R.  Gas.  213;  Hrebrik  v.  Carr,  29  Fed. 

be  a  passenger.  298;   Theobald  v.  Railway  Pass.  Aa- 

6.  Chesapeake  &  0.  R.  Co.  v.  King,  sur.  Co.,  10  Exch.  45,  26  Eng.  L.  & 
99  Fed.  251,  40  C.  C.  A.  432,  49  L.  R.  Eq.  439. 

A.  103.  9-  Commonwealth    v.    Boston,    etc., 

7.  Quantz  v.  Southern  By.  Co.,  137      R.  Co.,  129  Mass.  500,  37  Am.  Rep! 
N.  C.  136,  49  S.  E.  79.  882,  1  Am.  &  Eng.  R.  Cas.  457. 
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safe  and  suitable  egress  in  one  direction  is  provided,  and  a  pas- 
senger, instead  of  taking  it,  goes  in  another  direction  which  is 
unsafe,  for  example,  clambers  over  a  locked  gate  and  gets  on  the 
tracks  in  an  opposite  direction,  he  severs  his  relation  with  the 
company  as  a  passenger.^" 

§  21.  After  leaving  vehicle  of  carrier. 

The  liability  of  the  carrier  to  prdvide  for  the  safety  of  pas- 
sengers continues,  not  only  while  the  passenger  is  in  the  vehicle 
of  transportation,  but  so  long  as  he  is  still  upon  the  premises  of 
the  company,  while  leaving  the  vehicle,  at  his  point  of  destination, 
in  a  proper  manner  and  by  the  usual  route."  And  a  passenger 
does  not  necessarily  terminate  his  relation  as  such  by  temporarily 
leaving  the  vehicle  and  then  returning  to  it.-'^  In  the  case  of 
street  surface  railroads  the  relation  of  passenger  and  carrier  ceases 
when  the  passenger  safely  alights  from  a  car  which  has  been 
stopped  at  a  safe  place  for  him  to  alight.     When  the  passenger 

10.  Chicago,  etc.,  K.  Co.  v.  Harri-  12.  Bellman  v.  New  York  Gent., 
son,  100  111.  App.  211.  etc.,  R.   Co.,   42  Hun    (N.  Y.),   130, 

11.  Keefe  v.  Boston,  etc.,  R.  Cb.,  affd.  122  N.  Y.  671,  34  St.  Rep.  (N. 
142  Mass.  251;  Gaynor  v.  Old  Col-  Y.)  1015;  Chicago,  etc.,  R.  Co.  v. 
ony,  etc.,  R.  Cb.,  100  Mass.  20S;  Flexman,  103  111.  546,  8  Am.  &  Eng. 
Pittsburgh,  etc.,  R.  Co.  v.  Martin,  3  R.  Cas.  354;  Dodge  v.  Boston,  etc., 
Ohio  Deo.  93;  Burnham  v.  Wabash  Steamship  Co.,  148  Mass.  207,  12  Am. 
Western  R.  Co.,  91  Tex.  180,  where  St.  Rep.  541;  Hardin  v.  Fort  Worth, 
the  passenger  was  assisting  the  oar-  etc.,  R.  Co.,  33  Tex.  Civ.  App.  448, 
Tier's  servants  in  removing  his  bag-  77  S.  W.  431.  But  see  Pittsburgh, 
gage;  Wallace  v.  Wilmington,  etc.,  etc.,  R.  Co.  v.  Krouse,  30  Ohio  St. 
R.   Co.,  8   Houst.    (Del.)    539,   where  222. 

passenger  left   in  utter   darkness  at         A     passenger     rightfully     ejected 

a  station  at  which  he  alighted,  was  from  a  train  is  a  trespasser,  if  he 

injured   while    seeking   to   get   to    a  immediately    get    on    again.      North 

place  of  safety.     See  also  Allerton  v.  Chicago   St.   R.   Co.  v.   Olds    40   111. 

Boston,  etc.,  R    Co.,  146  Mass.  241,  App.  421;   State  v.  Campbell,  32  N. 

34   Am.   &   Eng.   R.    Cas.    563;    Roz-  J.  L.  309;  People  v.  Jillson,  3  Park, 

■wadosfskie  v.   International,   etc.,   R.  Cr.  Rep.    (N.  Y.)    234;    Harrison  T. 

Co.,  1  Tex.  Civ.  App.  487,  as  to  in-  Pink,  42  Fed.  787. 
toxieated  passenger. 
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steps  from  the  car  to  the  street  he  is  not  upon  the  premises  of  the 
railroad  company,  but  upon  a  public  place,  over  which  the  com- 
pany has  no  control,  and  where  he  has  the  same  rights  as  every 
other  occupier. ^^  But  when  a  person  voluntarily  leaves  a  train 
or  other  vehicle  for  some  purpose  not  incident  to  the  journey,  at 
a  place  other  than  his  place  of  destination  and  not  designed  for 
the  discharge  of  passengers,  he  thereby  terminates  his  relation  as 
a  passenger."  The  passenger,  however,  does  not  lose  his  character 
as  such  by  leaving  his  car  or  boat  temporarily  at  a  regular  station, 
or  landing,  either  by  reason  of  business  or  curiosity,  though  he 
has  not  yet  arrived  at  the  end  of  his  journey  ;^^  for  example,  to 
get  a  meal  at  refreshment  and  eating  stations,^^  or  to  stand  or 
walk  on  the  station  platforms  while  the  train  is  so  stopping,"  or 


13.  Piatt  V.  Forty-Second  St.,  etc., 
R.  Co.,  3  Hun  (N.  Y.),  124,  4  T.  & 
C.  (N.  Y.)  406;  West  Chicago  St.  R. 
Co.  T.  Walsh,  78  111.  App.  595;  Smith 
V.  City,  etc.,  R.  Co.,  29  Or.  539,  5  Am. 
&  Eng.  R.  Cas.  N.  S.  163,  46  Pa«. 
136;  Creamer  v.  West  End  St.  Ry. 
Co.,  4  Am.  Electl.  Cas.  476,  156  Mass. 
320,  16  L.  R.  A.  490,  31  N.  E.  391, 
53  Am.  &  Eng.  R.  Cas.  558,  32  Am. 
St.  Rep.  456. 

14.  Chicago,  etc.,  R.  Co.  v.  Sattler, 
64  Neb.  636,  97  Am.  St.  Rep.  666,  90 
N.  W.  649,  57  L.  R.  A.  890;  Buckley 
V.  Old  Colony  R.  Co.,  161  Mass.  36; 
Central  R,  Co.  v.  Henderson,  69  Ga. 
715;  Cincinnati,  etc.,  R.  Co.  v.  Car- 
per, 112  Ind.  28,  3  Am.  St.  Rep.  144, 
31  Am.  &  Eng.  R.  Oas.  36;  Finnegan 
v.  Chicago,  etc.,  R.  Co.,  48  Minn.  378. 
In  the  last  two  oases  the  passenger 
had  taken  the  wrong  train  and  had 
the  same  stopped  and  voluntarily 
left. 

15.  Parsons    v.    New    York    Cent.. 


etc.,  R.  Co.,  113  N.  Y.  355,  affg.  48 
Hun  (N.  Y.),  615,  15  St.  Rep.  (N. 
Y.)  1016;  Chicago,  etc.,  E.  a>.  v.  Sat- 
tler, 64  Neb.  636,  97  Am.  St.  Rep. 
666,  90  N.  W.  649,  57  L.  R.  A.  890; 
State  T.  Grand  Trunk  R.  Co.,  58  Me. 
176,  4  Am.  Rep.  258,  but  he  should 
not  go  out  of  reach  of  notice  by  the 
usual  signal  for  all  to  repain  on 
board;  Dice  v.  Willamett  Transp., 
etc.,  Co.,  8  Or.  60,  34  Am.  Rep.  575; 
Keokuk  Northern  Line  Packet  Co.  v. 
True,  88  111.  608.  But  see  De  Kay  v. 
Chicago,  etc.,  R.  Co.,  41  Minn.  178, 
39  Am.  &  Eng.  R.  Cas.  463;  Missouri 
Pax;.  R.  Co.  v.  Foreman,  73  Tex.  311. 

16.  Dodge  v.  Boston,  etc.,  Steam- 
ship Cto.,  148  Mass.  207,  19  N.  E.  373, 
2  L  R.  A.  83,  13  Am.  St.  Rep.  541,  37 
Am.  &  Eng.  R.  Cas.  67;  Atchison, 
etc.,  R.  Co.  V.  Shean,  18  Colo.  368,  58 
Am.  &  Eng.  R.  Cas.  360. 

17.  Jeffersonville,  etc.,  E.  Co.  v. 
Riley,  39  Ind.  568,  10  Am.  Ry.  Rep. 
335. 
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where  stops  are  made  to  allow  other  trains  to  pass  and  he  leaves 
the  car  without  objection  made  or  notice  given." 

§  22.  Stop-overs  on  continuous  passage  tickets. 

If  a  ticket  is  silent  on  the  subject  of  the  passenger's  right  to  stop 
over  before  he  reaches  the  point  to  which  the  ticket  entitles  him  to 
ride,  it  has  been  held  in  California  that  a  passenger  who  stops  over 
at  an  intermediate  point  cannot  resume' his  journey  on  that  ticket. '' 
In  Ohio  it  has  been  held  that,  in  the  absence  of  any  agreement,  or 
of  a  rule  or  regulation  to  the  contrary,  the  obligation  created  by  a 
sale  of  a  ticket  is  for  one  continuous  passage,  and  if  the  passenger 
voluntarily  leaves  the  train  at  an  intermediate  station  while  the 
carrier  is  engaged  in  the  performance  of  its  contract,  he  thereby 
releases  it  from  further  performance,  and  has  no  right  to  demand 
such  performance  on  another  train,  or  at  another  time.^"  In  Wew 
York  and  generally  in  other  jurisdictions,  where  the  ticket  of  the 
passenger  provides  for  "  a  single  passage  "  or  "  one  continuous 
passage  only "  between  two  points,  it  precludes  the  passenger's 
right  to  stop  at  any  intermediate  station  and  renew  the  journey 
on  another  train  at  a  subsequent  time,  and  by  so  leaving  the  train 
and  stopping  over  he  voluntarily  terminates  his  contract  with  the 
carrier  for  carriage  to  the  designated  point.^'-    The  same  rule  ap- 

18.  Wandell  v.  Corbin,  17  St.  Rep.  Rep.  423;  Dunphy  v.  Erie  R.  Co.,  43 
(N.  y.)  718,  1  N.  Y.  Supp.  795;  N.  Y.  Sup«r.  Ct.  138;  Terry  v. 
State  V.  Grand  Trunk  R.  Co.,  58  Me.  Flushing,  etc.,  R.  Co.,  13  Hun  (N. 
176;  DeKay  v.  Chicago,  etc.,  R.  Co.,  Y.),  359;  Gale  v.  Delaware,  etc.,  R. 
41  Minn.  178,  39  Am.  &  Eng.  R.  Gas,  Co.,  7  Hun  (N.  Y.),  670;  Beebe  v. 
463;  Texas  Midland  R.  Co.  V.  Ellison,  Ayrea,  38  Barb.  (N.  Y.)  375;  Bar- 
<Tex.  Civ.  App.)    87  S.  W.  313.  ber  v.  Coflin,  31  Barb.    (N.  Y.)    556. 

19.  Drew  v.  Central  Pae.  R.  Co.,  51  U.  8. — Roberts  v.  Koehler,  30  Fed. 
Cal.  435,  13  Am.  Ry.  Rep.  323.  94. 

ao.  Hatten    v.     Railroad     Co.,     39  Iowa. — Stone  v.   Chicago,   etc.,  R., 

Ohio  St.  375,  13  Am.  &  Eng.  R.  Cas.  Co.,  47   Iowa,   82,   17  Am.  Ry.  Rep, 

53;    Cleveland,   etc.,   R.   Co.   v.   Bar-  461. 

tram,  11  Ohio  St.  457.  Md. — Johnson  v.  Philadelphia,  etc., 

21.  N.  Y.— Hamilton  v.  New  York  E.  Co.,  63  Md.  106,  18  Am.  &  Eng. 

Cent.  R.  Co.,  51  N.  Y.  100,  4  Am.  Ry.  R.  Cas.  304. 
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plies  in  reference  to  stoppage  at  a  way  station  where  a  passenger 
is  being  transported  over  connecting  lines, ^^  but  he  may  stop  over 
at  the  end  of  one  line,  before  resuming  his  ride  on  the  next  con- 
necting line,  since  the  contract  with  each  road  for  a  continuous 
passage  is  separate,  and  there  is  no  joint  contract  for  a  continuous 
passage  over  the  entire  route.^  The  relation  of  passenger  does 
not  terminate  where  the  continuous  transit  may  be  interrupted  by 
a  washout,^*  or  a  wreck,^^  or  by  any  accident,  misfortune,  fault  of 
the  carrier,  or  the  misconduct  of  the  employes  of  the  carrier;  in 
such  cases  he  is  entitled  to  resume  his  journey  and  be  transported 
as  though  no  interruption  had  occurred.^^  l^or  does  the  relation 
terminate  when  the  passenger  stops  over  under  a  contract  permit- 
ting him  to  do  so,  whether  by  agreement  with  an  authorized  agent 


Mass. — Johnson  v.  Boston,  etc.,  R. 
Co.,  125  Mass.  75,  3  Am.  Neg.  Oas. 
791;  Cheney  v.  Boston,  etc.,  R.  Co., 
11  Mete.   (Mass.)   121. 

Minn. — Wyman  v.  Northern  Pac. 
R.  Co.,  34  Minn.  210,  22  Am.  &  Eng. 
R.  Cas.  403. 

Mo. — Walker  v.  Wabash,  etc.,  R. 
Co.,  15  Mo.  App.  333,  16  Am.  &  Eng. 
R.  Cas.  380. 

N.  H. — Johnson  v.  Concord  R. 
Corp.,  46  N.  H.  213,  88  Am.  Dec.  199. 

ff.  J. — Petrie  v.  Pennsylvania  R. 
Co.,  42  N.  J.  L.  449,  1  Am.  &  Eng.  R. 
Cas.  358;  State  v.  Overton,  24  N.  J. 
L.  435,  61  Am.  Dec.  671. 

Pa. — ^Van  Kirk  v.  Pennsylvania  R. 
Co.,  76  Pa.  St.  66,  18  Am.  Rep.  404; 
Oil  Creek,  etc.,  R.  Co.  v.  Clark,  73 
Pa.  St.  231;  Dietrich  v.  Pennsyl- 
vania R.  Co.,  71  Pa.  St.  432,  3  Am. 
Ry.  Rep.  435. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Henry, 
84  Tex.  678,  53  Am.  &  Eng.  R.  Cas, 
230;  Breen  v.  Texas,  etc.,  R.  Co.,  50 
Tex.  43. 


y*.— Shedd  v.  Troy,  etc.,  R.  Co., 
40  Vt.   88. 

Can. — Craig  v.  Great  Western  R. 
Co.,  34  U.  C.  Q.  B.  504;  Briggs  v. 
Grand  Trunk  R.  Co.,  34  U.  C.  Q.  B. 
510. 

22.  McClure  v.  Philadelphia,  etc., 
R.  Co.,  34  Md.  532;  State  v.  Over- 
ton, 34  N.  J.  L.  435,  61  Am.  Dec. 
671. 

23.  Auerbach  v.  New  York  Cent, 
etc.,  R.  Co.,  89  N.  Y.  281,  42  Am. 
Rep.  390;  Nichols  v.  Southern  Pao. 
R.  Co.,  33  Or.  133,  52  Am.  &  Eng.  R. 
Cas.  205;  Little  Rock,  etc.,  R.  Co.  v. 
Dean,  43  Ark.  539,  51  Am.  Rep.  584, 
31  Am.  &  Eng.  R.  Cas.  379. 

24.  Dvfinnelle  v.  Nevr  York  Cent., 
etc.,  R.  Co.,  130  N.  Y.  117,  44  Am.  & 
Eng.  R.  Cas.  384. 

25.  Wilsey  v.  Louisville,  etc.,  R. 
Co.,  83  Ky.  511,  26  Am.  &  Eng.  R. 
Cas.   358. 

26.  Gulf,  etc.,  R.  Co.  v.  Henry,  84 
Tex.  678,  53  Am.  &  Eng.  R.  Cas.  230. 
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of  the  carrier/'  or  under  a  ticket  to  that  effect/*  nor  where  the 
passenger  is  required  to  change  cars  at  transfer  stations.^ 


§  23.  Who  are  not  passengers. 

A  trespasser  or  "  dead  head  "  upon  a  train  or  other  vehicle  of 
transportation  cannot  be  deemed  a  passenger.^"  A  trespasser  steal- 
ing a  ride  or  attempting  to  do  so  cannot  be  considered  in  any  sense 
a  passenger.^^  A  tramp,  or  person  who  clandestinely  enters  a  box 
car  of  a  freight  train  to  beat  his  way  over  the  road/^  one  riding 
by  stealth  upon  the  engine,  without  consent  of  any  officer  or  agent 
of  the  company,  and  in  violation  of  the  rules  of  the  company^ 
known  to  him,  although  an  engineer  or  engine  driver  gave  him 


27.  Tarbell  v.  Northern  Cent.  U. 
Co,  24  Hun  (N.  Y.)  51;  Beebe  v. 
Ayres,  38  Barb.  (N.  Y.)  275;  New- 
York,  etc.,  R.  Co.  V.  Winter,  143  U. 
S.  60,  52  Am.  &  Eng.  R.  Cas.  328. 

28.  Cherry  v.  Kansas  City,  etc.,  R. 
Co.,  53  Mo.  App.  499. 

The  fact  that  a  conductor  on  one 
part  of  the  route  allowed  a  passen- 
ger a  stop  over  on  a  through  ticket, 
did  not  entitle  him  to  it,  by  a  differ- 
ent conductor  on  another  part  of  the 
road.  Dietrich  v.  Pennsylvania  R. 
Co.,  71  Pa.  St.  432,  3  Am.  Ry.  Rep. 
435.  And  see  Yorton  v.  Milwaukee, 
etc.,  R..Co.,  62  Wis.  367,  18  Am.  & 
Eng.  R.  Cas.  332. 

29.  Knight  v.  Portland,  etc.,  R. 
Co.,  56  Me.  234;  Baltimore,  etc.,  R. 
Co.  V.  Stats,  60  Md.  449,  12  Am.  & 
Eng.  R.  Cas.  149;  St.  Louis  South- 
western R.  Co.  V.  Griffith  (Tex.  Civ. 
App.  35  S.  W.  741. 

30.  Higley  v.  Gilmer,  3  Mont,  90, 
35  Am.  Rep.  450;  Brown  v.  Missouri, 
etc.,  R.  Co.,  64  Mo.  536.  See  also  § 
3,  note  26,  ante. 


Trespassers  are  not  passengers 
within  the  meaning  of  statutes  pro- 
hibiting the  expulsion  of  passengers- 
at  places  other  than  regular  stations. 
Chicago,  etc.,  R.  Co.  v.  Peacock,  48 
111.  353;  Hobbs  v.  Texas,  etc.,  R.  Co., 
49  Ark.  357,  34  Am.  &  Eng.  R.  Cas, 
368;  Fulton  v.  Grand  Trunk  R.  Co., 
17  U.  C.  Q.  B.  438. 

31.  Chicago,  etc.,  R.  O).  v.  Mehl- 
sack,  131  111.  61,  19  Am.  St.  Rep.  17, 
41  Am.  &  Eng.  R.  Oas.  60;  Toledo, 
etc.,  R.  Co.  V.  Brooks,  81  111.  245; 
Chicago,  etc.,  R.  Co.  v.  Casey,  9  111. 
App.  632;  Farber  v.  Missouri  Pac.  R. 
Co.,  116  Mo.  81,  22  S.  W.  631,  20  L. 
R.  A.  350;  Sherman  v.  Hannibal,  etc., 
R.  Co.,  73  Mo.  63,  37  Am.  Rep.  433; 
Rucker  v.  Missouri  Pao.  R.  Co.,  61 
Tex.  499 ;  State  v.  Baltimore,  etc.,  R. 
Co.,  24  Md.  84;  Muehlhausen  v.  St.. 
Louis  R.  Co.,  91  Mo.  332,  2  S.  W.  315; 
Barry  v.  Union  Ry.  Co.,  94  N.  Y. 
Supp.  449,  105  App.  Div.  (N.  Y.) 
530. 

32.  Hendrix  v.  Kansas  City,  etc., 
R.  Co.,  45  Kan.  377. 
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authority  to  do  so  f^  one  who  pays  a  brakeman  on  a  passenger  train 
money  to  be  carried  to  a  certain  point,  and  is  told  to  ride  on  the 
platform  of  the  baggage  car,  get  off  the  train  at  all  stops  and  keep 
out  of  sight,  and  who  follows  such  instructions,^^  is  a  trespasser 
and  not  a  passenger.  One  who,  knowing  that  a  conductor  has  no 
authority  to  grant  free  transportation,  enters  the  train  with  the 
intention  not  to  pay  his  fare,  under  an  understanding  with  the 
conductor,  commits  a  fraud  on  the  railroad  company,  and  is  a 
mere  trespasser,  to  whom  the  only  duty  of  the  company  is  to 
abstain  from  wilful  or  reckless  injury.^^  So,  if  a  ticket  is  procured 
by  fraud,^'  or  the  conductor  is  induced  by  a  tip  or  bribe  or  other- 
wise to  permit  him  to  travel  contrary  to  the  regulation  of  the 
company,^'  or  in  any  way  he  secures  his  conveyance  by  fraud  or 
against  the  express  orders  of  the  carrier.'*  A  person  who  gets 
upon  a  train  after  it  has  started  does  not  become  a  passenger  imtil 
he  reaches  a  place  of  safety  inside.^'    One  who  attempts  to  board 


33.  See  §  30,  post. 

34.  Mendenhall  v.  Atchison,  etc., 
R.  Co.,  66  Kan.  438,  61  L.  R.  A.  120, 
71  Pac.  846. 

35.  Purple  v.  Union  Pac.  R.  Co., 
114  Fed.  133,  51  C.  C.  A.  564,  57  L. 
E.  A.  700. 

3G.  Brown  v.  Missouri,  etc.,  R.  Co., 
64  Mo.  536. 

37.  Brevig  v.  Chicago,  etc.,  R.  Co., 
64  Minn.  168;  Canadian  Pac.  R.  Co. 
V.  Johnson,  6  Montreal  Q.  B.  213; 
McVeety  v.  St.  Paul,  etc.,  R.  Co.,  45 
Minn.  268,  47  Am.  &  Eng.  E.  Cas. 
471,  47  N.  W.  809,  23  Am.  St.  Rep. 
738^  11  L.  R.  A.  174. 

38.  Satterlee  v.  Groat,  1  Wend. 
(N.  Y.)  272;  Condran  v.  Railroad 
Co.,  67  Fed.  522,  14  C.  C.  A.  506,  33 
U.  S.  App.  182 ;  Way  v.  Chicago,  etc., 
E.  O).,  64  Iowa,  48,  19  N.  W.  828,  52 
Am.  Eep.  431,  73  Iowa,  463,  35  N.  W. 


525;  Railway  Co.  v.  Gantz,  38  Kan. 
608,  17  Pac.  54,  5  Am.  St.  Rep.  780; 
Prince  v.  Railway  Co.,  64  Tex.  146; 
O'Brien  v.  Boston,  etc.,  R.  Co.,  15 
Gray  (Mass.),  20,  77  Am.  Dec.  347; 
Toledo,  etc.,  R.  Co.  v.  Brooks,  81  111. 
245;  Great  Northern  R.  Co.  v.  Har- 
rison, 10  Exch.  376,  36  Eng.  L.  &  Et|. 
443. 

39.  Ohio,  etc.,  R.  Co.  v.  Allender, 
59  111.  App.  620;  Merrill  v.  Eastern 
•  R.  Co.,  139  Mass.  238,  1  N.  E.  548, 
52  Am.  Eep.  705.  Yet  one  who  does 
safely  board  a  moving  train,  having^ 
a  ticket,  must  be  considered  a  pas- 
senger. Sharer  v.  Paxson,  171  Pa, 
St.  36.  And  one  who,  waiting  at  a 
flag  station,  attempts  to  board  a  mov- 
ing train,  on  the  invitation  of  the- 
conductor,  is  a  passenger.  Murphy 
V.  St.  Louis,  etc.,  R.  Co.,  43  Mo.  App„ 
342. 
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a  moving  street  car  going  at  a  rapid  rate;**  or  when  he  has  not 
indicated  his  intention  to  do  so  in  time  to  enable  the  person  in 
charge  of  the  car  to  stop  it  at  a  proper  place/^  does  not  become  a 
passenger.  One  cannot  be  considered  a  passenger  who,  without 
having  procured  a  ticket,  was  crossing  a  side  track,  in  the  night, 
to  get  upon  a  passenger  train  at  its  usual  stopping  place  on  the 
main  track  ;*^  or  who,  having  purchased  no  ticket  and  paid  no 
fare,  attempts  to  board  the  caboose  attached  to  a  freight  train,  at 
a  place  where  the  company  is  not  accustomed  to  receive  passengers, 
without  the  knowledge  of  those  in  charge  of  the  train;**  or  who, 
by  signals,  causes  a  passenger  train  to  stop  at  night  at  a  point 
not  a  stopping  place,  and,  without  the  knowledge  of  the  trainmen, 
endeavors  to  board  the  train;"  or  who  endeavors  to  get  upon  a 
car  without  the  knowledge  of  the  trainmen,  when  it  has  stopped 
at  a  station  for  the  purpose  of  discharging  passengers,  but  not 
receiving  passengers,  although  he  has  a  ticket.*^  One  is  not  a 
passenger  who  attempts  to  enter  a  station  by  a  route  not  meant 
for  passengers;*'  or  one  who  is  walking,  or  running,  towards  a 
station  or  car  or  train,  with  the  intention  of  buying  a  ticket,  or 
having  a  ticket,  with  the  intention  of  taking  the  car  or  train,  but 
who  has  not  yet  reached  the  station,  car  or  train;*'  or  one  who 

40.  Baltimore  Tract  Co.  v.  State,  46.  Oomly  v.  Pennsylvania  R.  Co. 
Ringgold,  78  Md.  409,  58  Am.  &  Eng.  (Pa.),  12  Atl.  496;  Wilby  v.  Midlan  1 
R.  Gas.  200,  28  Atl.  397.  R.  Co.,  35  L.  T.  N.  S.  244;   Walker 

41.  Sehepers  v.  Union  Depot  R.  Co.,  v.  Great  Western  R.  Co.,  8  U.  C.  C. 
5  Am.  Elertl.  Gas.  398,  126  Mo.  665,  P.  161. 

2  Am.  &  Eng.  R.  Cas.  N.  S.  9,  29  S.  47.  Tingley  v.  Long  Island  R.  Co., 

W.  713.  109  App.  Div.  (N.  Y.)   793,  96  N.  Y. 

42.  Indiana  Central  R.  Co.  v.  Supp.  865,  17  N.  Y.  Ann.  Cas.  440; 
Hudelson,  13  Ind.  325.  Southern  Ry.  Co.  v.  Smith,   86   Fed. 

43.  Haase  v.  Oregon,  etc.,  R.  Co.,  392,  30  C.  C.  A.  58,  40  L.  R.  A.  746; 
19  Or.  354,  44  Am.  &  Eng.  R.  Cas.  Chicago,  etc.,  R.  Co.  v.  Jennings,  190 
360,  34  Pac.  238.  111.  478,  60  N.  E.  818,  54  L.  R.  A.  837; 

44.  Georgia  Pac  R.  Co.  v.  Rob-  Foster  v.  Seattle  Electric  Co.,  3.5 
inson,  68  Miss.  643,  10  So.  60.  Wash.  177,  76  Pac.  995;  June  v.  Bos- 

45.  Jones  v.  Boston,  etc.,  R.  Co.,  ton,  etc.,  R.  Co.,  153  Mass.  79,  36  >f. 
163  Mass.  245.  E.  338 ;  Webster  v.  Fitchburg  R.  Co., 
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goes  upon  the  premises  of  a  railroad  station  from  curiosity  or  for 
the  transaction  of  business  not  connected  with  the  company;**  or 
one  who,  having  entered  a  railway  station  to  take  a  certain  train 
and  finding  it  gone,  waits  there  for  a  horse  car  or  for  his  own 
convenience  ;*'  or  one  who  has  come  to  the  carrier's  station  with 
the  intention  of  taking  passage  at  some  indefinite  time  in  the 
future.""  One  who  rides  on  a  train  which  he  knows,  or  with  dili- 
gence would  know,  is  prohibited  from  carrying  passengers,  is  a 
trespasser,  and  not  a  passenger.^^  So,  one  riding  on  a  hand  car, 
at  the  invitation  of  a  section  foreman  on  a  railroad  who  is  not  an 
agent  of  the  company  for  the  purpose  of  carrying  passengers  on 
such  a  car.^^  A  newsboy  who  has  a  license  to  pass  on  and  off  street 
cars  or  trains  for  the  purpose  of  selling  his  newspapers,  is  only  a 
licensee  and  not  a  passenger."^  A  newsboy  entering  a  train  or 
street  car  for  the  purpose  of  selling  newspapers  to  the  passengers, 
without  paying  his  fare  or  without  intending  to  become  a  passen- 
ger by  paying  his  fare  or  travelling  to  any  particular  point,  is  not 

161  Mass.  398,  37  N.  E.  165,  24  L.  R.  St.  Rep.  676,  33  Am.  &  Eng.  R.  Gas. 

A.  531;  Jones  v.  Boston,  etc.,  R.  Co.,  500. 

supra;   Schepers  v.  Union   Depot  R.  50.  Harris   v.   Stevens,    31   Vt.   79, 

Co.,   supra.  73  Am.  Dec.  33  V. 

48.  Gillis  V.  Pennsylvania  R.  Co.,  51.  Purple  v.  Union  Pac.  R.  Co., 
59  Pa.  St.  139,  98  Am.  Dec.  317;  sppra;  Kruse  v.  St.  Louis,  etc.,  R. 
Diebold  v.  Pennsylvania  E.  Co.,  50  N.  Co.,  97  Ark.  137,  133  S.  W.  841.  See 
J.  L.  478 ;  Pittsburgh,  etc.,  R.  Co.  v.  also,  Persons  riding  on  freight  trains, 
Bingham,   39   Ohio   St.   364,   33   Am.  §  35,  post. 

Rep.   751;    St.  Louis,  etc.,  R.   Co.  v.  52.  See  §  31,  post. 

Fairbairn,  48  Ark.  491;  Kansas  City,  53.  Fleming   v.    Brooklyn    City   R. 

etc.,  R.  Co.  V.  Kirksey,  48  Ark.  366;  Co.,  74  N.  Y.  618,  1  Abb.  N.  C.   (N. 

Andrews  v.  Yazoo  &  M.  V.  R.  Co.,  86  Y.)    433;    Philadelphia  Tract   Co.   v. 

Miss.  139,  38  So.  773,  where  one  ob-  Orbann,  119  Pa.  St.  37;  Indianapolis 

tained   permission    from   the    station  St.  Ry.  Go.  v.  Hockett,  161  Ind.  196, 

agent  to  do  some  writing  in  the  of-  1  St.  Ry.  Rep.  115  and  notes,  67  N.  E. 

fice  of  the  station.  106;    Blackmore   v.    Toronto    St.    R. 

49.  Heinlein  v.  Boston,  etc.,  R.  Co.,  Co.,  38  U.  G.  Q.  B.  173;  Chicago,  etc., 
147  Mass.  135,  16  N.  E.  698,  9  Am.  R.  Go.  v.  Moran,  117  111.  App.  43. 
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I 
a  passenger,  but  a  trespasser.^*  ISTewsboys  entering  cars  or  trains 
to  sell  papers  without  permission  of  the  carrier  are  not  passengers 
or  licensees,  but  trespassers  ;^°  and  one  who  boards  a  street  car 
without  signaling  it  to  stop,  for  the  purpose  of  selling  papers  and 
jumping  off  again,  is  not  a  passenger,  although  he  intended  to  pay 
fare  if  the  conductor  asked  him.^^  It  has  been  held  that  a  servant 
of  a  sleeping  car  company  who  is  given  free  transportation  by  a 
railroad  company,  under  a  contract  betwgen  the  two  companies, 
is  neither  a  fellow  servant  with  those  operating  the  engine  and 
train,  nor  a  passenger  of  the  railroad  company,  in  any  such  sense 
as  to  require  of  it  the  highest  degree  of  skill  and  care  in  the  con- 
struction and  maintenance  of  its  roadway  and  machinery,  and  in 
the  operation  of  its  road  and  the  running  of  its  trains,  such  as  are 
required  in  the  case  of  a  passenger."  On  the  other  hand  it  has 
been  held  that  he  is  in  no  sense  a  fellow  servant,  but  while  being 
transported  over  the  carrier's  road  imder  a  contract,  which  is  sup- 
ported by  sufficient  consideration,  he  is  entitled  to  the  rights  of  a 
passenger  in  respect  to  careful  running  and  management  of  the 
train ;  that  he  does  not  differ  materially  from  mail  agents,  express 

54.  Md. — Eosenkovitz  v.  United  56.  Raming  v.  Metropolitan  St. 
Rys.,  etc.,  Co.,  108  Md.  306,  70  Atl.  Ry.  Co.,  157  Mo.  477,  57  S.  W.  268. 
108.                                                                   A  pop  corn  vender  who  pays  a  cer- 

Mass. — Massell     v.     Boston     Ele-  tain  sum  and  supplies  the  passengers 

vated  Ry.,   101  Mass.  491,  78  N.  E.  with  ice  water  as  a  consideration  for 

108 ;   Lebov  v.  Consolidat.ed  Ry.  Co.,  a  contract  to  permit  him  to  travel  on 

203  Mass.   380,   6   St.  Ry.  Rep.  430,  the  train  and  sell  pop  corn,  is,  how- 

89  N.  E.  546.  ever,  a  passenger  while  so  traveling, 

'N.  y. — Barry  v.  Union  Ry.  Co.,  105  and  not  an  employe.     Commonwealth 

App.  Div.  (N.  Y.)  520,  4  St.  Ry.  Rep.  v.  Vermont,  etc.,  R.  Co.,  108  Mass.  7, 

835,    94   N.   Y.    Supp.    441.  11  Am.  Rep.  301,  7  Am.  Ry.  Rep.  394. 

As  to  liability  as  to  newsboys,  see  But    see    Yeomans    v.    Contra    Costa 

Nellis  St.  Rys.,  §  324.  Steam  Nav.   Co.,  44  Oal.  71;    Small- 

55.  Barber    v.    Broadway,    etc.,    R.  man  v.  Whilter,  87  111.  545,  27  Am. 
Co.,   10  Misc.  Rep.    (N.  Y.)    109,   61  Rep.  76,  as  to  persons  carrying  on  a 
St.  Rep.   (N.  Y.)  466,  30  N.  Y.  Supp.  business  on  a  carrier's  vehicle. 
931;   Ooll  V.  Toronto  R.  Co.    (Can.),  57.  Hughson  v.  Richmond,  etc.,  R. 
85   Ont.  App.   55.  Co.,  2  App.  Oas.    (D.  C.)    98. 
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agents,  and  persons  in  like  circmnatances  who  are  transported 
under  contract  of  a  similar  nature.^  One  boarding  a  railroad 
train,  knowing  it  was  not  a  regular  train,  but  a  special  excursion 
train,  will  not  be  presumed  to  have  sustained  to  the  company  the 
relation  of  a  passenger  thereon.^'  One  who  has  not  presented  him- 
self at  any  place  provided  by  a  railway  company  for  the  reception 
of  passengers,  and  who  has  not  indicated  to  the  company's  em- 
ployes that  he  intends  to  become  a  passenger,  and  has  not  com- 
mitted himself  to  the  care  or  control  of  the  company,  cannot  be 
regarded  as  a  passenger.*"  One  who  signals  an  approaching  street 
car  which  is  rounding  a  curve  has  no  right  to  assume  that  the  car 
will  stop  at  any  particular  point  on  the  curve,  and  until  he  is 
given  to  understand  by  some  act  of  the  motorman  or  conductor 
that  he  can  safely  attempt  to  board  the  car,  or  until  the  conditions 
are  such  that  he  can  do  so,  the  street  railroad  company  is  under 
no  legal  duty  to  him.*^  The  attempt  of  one  to  board  a  slowly 
moving  street  car  after  it  had  left  the  usual  stopping  place,  and 
was  starting  to  run  over  a  viaduct  used  exclusively  for  street  car 
traffic,  did  not  create  the  relation  of  passenger  and  carrier  in  the 
absence  of  any  invitation  extended  to  him  by  the  carrier  to  board 
the  car,  and  the  carrier  owed  him  no  other  duty  than  that  of 
using  ordinary  care  to  avoid  injuring  him  after  it  discovered  or 

58.  Jones  v.  St.  Louis  Southwest-  etc.,  R.  Co.,  57  N.  Y.  383,  15  Am. 
ern  R.  Co.,  135  Mo.  666,  28  S.  W.  Rep.  513;  Texas,  etc.,  R.  Co.  v. 
883,  46  Am.  St.  Rep.  514,  36  L.  R.  A.  Black,  87  Tex.  160,  37  S.  W.  118; 
71S.  People     v.     Douglas,     87     Oal.     281; 

59.  Fitzgibbon  v.  Chicago,  etc.,  R.  Southwestern  R.  Co.  v.  Singleton,  66 
Co.,  108  Iowa,  614,  79  N.  W.  577,  14  Ga.  552;  Rosenbaum  v.  St.  Paul,  etc., 
Am.  &  Eng.  R.  Cas.  N.  S.  370.  Citing  R.  Co.,  38  Minn.  173;  Keating  v. 
Pennsylvania  R.  Co.  v.  Price,  96  Pa.  Michigan  Cent.  R.  Co.,  97  Mich.  154; 
267;  Louisville,  etc.,  R.  Co.  v.  Haase  v.  Oregon,  etc.,  R.  Co.,  19  Or. 
Thompson,  107  Ind.  443,  8  N.  E.  18,  354,  34  Pac.  238. 

57   Am.   Rep.    120;    Wagner   v.   Mis-  60.  Hicks  v.  Union  Pac.  R.  Co.,  76 

souri  Pac.  R.  Co.,  97  Mo.  513,  3  L.  R.  Neb.  496,  107  N.  W.  798. 

A.    156;    Atchison,    etc.,    R.    Co.    v.  61.  Garvey  v.  Rhode  Island  Co.,  26 

Hpfldland,  18  Colo.  477,  33  Pac.  185,  R.  I.  80,  58  Atl.  455. 

20  L.  R.  A.  823;   Eaton  v.  Delaware, 
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should  have  known  his  peril.^  A  carrier  ewes'  no  duty  whatever 
to  a  person  intending  to  become  a  passenger,  until  he  has  become  a 
passenger  by  either  getting  on,  or  attempting  to  get  on,  the  car 
after  it  has  stopped  for  the  purpose  of  permitting  him  to  board 
it."^ 

Where  a  mere  licensee  or  loiterer  who  uses  the  station  of  a 
railroad  company  as  a  waiting  room  for  a  street  car,  operated  by 
a  company  with  which  the  railroad  company  had  no  connection, 
is  killed  while  proceeding  along  a  defective  platform  of  the  station 
to  the  street  car,  a  parent  of  such  person  cannot  recover  for  the 
death,  even  if  the  deceased  had  been  a  passenger  alighting  from 
a  train  on  the  other  side  of  the  station,  and  had  crossed  the  tracks 
at  a  highway  crossing  at  the  end  of  the  station  platform,  and  had 
used  the  waiting  room  until  the  arrival  of  the  street  car.^*  One 
who  takes  his  position  upon  the  steps  of  the  platform  of  a  car, 
having  no  intention  of  becoming  a  passenger  and  not  presenting 
himself  to  the  carrier  as  such,  does  not  acquire  the  rights  of  a 
passenger.^^  Where  the  conductor  of  a  train  directed  a  prospective 
intoxicated  passenger  not  to  get  on  the  train,  but  he  did  so  in 
violation  of  the  direction,  he  was  a  trespasser,  and  not  a  pessen- 
ger.**  A  decedent  killed  while  forcing  his  way  on  a  car  from 
the  wrong  side  was  not  a  passenger."  Where  defendant  and 
another  street  railway  company  operated  cars  over  two  parallel 
tracks  in  common,  and  plaintiff,  a  passenger  on  a  car  of  the  other 
company,  was  injured  by  alighting  on  one  of  the  tracks  in  front 
of  one  of  defendant's  cars,  the  companies  being  distinct,  defendant 

62.  Matthews  v.  Metropolitan  St.  65.  Chicago,  etc.,  R.  Co.  v.  Moran, 
R.  Co.,  156  Mo.  App.  715,  137  S.  W.       129  111.  App.  38. 

1003.  66.  Louisville,  etc.,  R.   Co.  v.  Mc- 

63.  Lexington  Ry.  Co.  v.  Herring,  Nally,  31  Ky.  Law  Rep.  1357,  105  S. 
29  Ky.  Law  Rep.  794,  96  S.  W.  588,       W.  124. 

rehearing   denied   30   Ky.   Law  Rep.  67.  GJeiger  v.  Pittsburgh  Rys.  Co., 

269,   97   S.  W.   1127.  234  Pa.  545,  83  Atl.  367. 

64.  Ambler  v.  Philadelphia  &  B.  R. 
Co.,  39  Pa.  Super.  Ct.  198. 
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was  not  liable  as  a  common  carrier,  plaintiff  being  a  traveler  upon 
the  street  as  far  as  defendant  was  concerned,  and  hence  it  was 
immaterial  whether  the  other  company  was  negligent  in  leaving 
open  the  gate  on  its  platform  next  the  parallel  track,  as  the  negli- 
gence of  that  company  could  not  be  imputed  to  defendant.** 
Where  a  person,  on  arriving  late  at  a  station,  finds  that  if  he  takes 
the  time  necessary  to  approach  the  train  he  desires  to  take  in  the 
ways  openly  and  obviously  provided  by  the  carrier  for  safe  pas- 
sage he  will  not  be  able  to  reach  it  before  it  starts,  and  takes  a 
short  cut  by  crossing  the  tracks,  he  cannot  rightfully  be  considered 
to  have  become  a  passenger.*^  A  person  who,  having  been  to  a 
station  to  take  a  train,  leaves  the  station,  and  then  returns  thereto 
to  send  a  telegram  announcing  that  he  will  not  make  the  contem- 
plated journey,  is  not  a  passenger.'"  A  passenger  who  has  been 
put  off  the  car  for  improper  conduct  and  thereafter  again  boards 
the  car,  not  for  the  purpose  of  riding  on  the  car,  but  for  the  pur- 
pose of  assaulting  the  motorman,  becomes  a  trespasser  on  boarding 
it  the  second  time,  and  not  a  passenger.'-^     Under  a  rule  of  the 

68.  Foreman  v.  Norfolk,  etc.,  E.  and  run  over  by  the  sudden  backing 
Co.,  106  Va.  770,  56   S.  E.  805.  of  the  car  to  its  proper  place  at  the 

69.  Weeks  v.  Chicago  &  N.  W.  E.  platform.  When  plaintiff  attempted 
Co.,  198  111.  551,  64  N.  E.  1039,  aff'g  to  board  the  car,  the  conductor  was 
Chicago  &  N.  W.  R.  Co.  v.  Weeks,  98  at  the  front  end,  in  the  discharge  of 
111.  App.  518.  his  duty  c*  looking  after  the  passen- 

A  street  railroad,  operating  a  line  gers    leaving   and    boarding    it,    and 

into  the  country  to  a  fort,  erected  a  neither   he    nor    the    motorman    was 

platform  on  a  loop  at  the  terminus  aware  of  plaintiff's  attempt  to  board, 

of  the  line,  at  which  cars  customarily  Held,  that  the  plaintiff  was  a  tres- 

were  so  placed  as  to  discharge  pas-  passer,    and   not   a   passenger,   as   to 

sengers  from  the  front  door.     An  in-  whom  the  carrier  owed  no  duty  until 

bound   car   having  run   by   the  plat-  it  had  notice  of  his  presence.    Eobin- 

form,  plaintiff,  a  soldier  stationed  at  son  v.  Helena  Light  &  Ry.   Co.,   38 

the  fort,  and  chargeable  with  knowl-  Mont.  232,  99  Pae.  837. 
edge  of  the  operation  of  the  cars,  at-  70.  Galehouse  v.  Minneapolis,  etc., 

tempted  to  board  it  from  the  side  E.  Co.,  22  N.  D.  615,  135  N.  W.  189. 
opposite   the    platform,    and   by    the  71.  Colbeek   v.    Sampsell,    140    III. 

rear   door,  when   he  was   thrown   off  App.  566. 


1024  IHE  LAW  OF  CARRIERS. 

Georgia  railroad  commission  that  at  junction  points  railroad  com- 
panies shall  open  their  depot  waiting  room  for  the  accommodation 
of  the  traveling  public  at  least  thirty  minutes  before  the  schedule 
time  of  the  arrival  of  all  passenger  trains,  and  that  at  local  or 
non-junction  points  such  waiting  rooms  shall  likewise  be  kept 
open,  provided  they  shall  not  be  required  to  be  opened  or  kept 
open  after  ten  o'clock  p.  m.,  except  after  delayed  trains  due  before 
that  hour,  in  which  case  the  rooms  shall  be  kept  open  until  the 
actual  arrival  of  the  delayed  trains,  one  whose  coming  to  the  depot 
to  take  a  train  is  not  within  the  limitations  of  the  rule  is  not  a 
passenger.^ 

§  24.  Limited  and  unlimited  tickets. 

In  the  absence  of  a  stipulation  to  the  contrary  on  a  passenger's 
ticket,  or  notice  to  the  buyer  at  the  time  of  purchase,  a  ticket  is 
good  until  used,  the  passenger  not  being  bound  by  a  regulation  to 
the  contrary,  of  which  he  is  not  informed.''  The  words  "  good  this 
trip  only,"  do  not  limit  the  undertaking  of  the  company  to  any 
particular  day,  or  any  special  train  of  cars;  they  do  not  relate  to 
time,  but  to  the  journey.'*  But  a  railroad  company  or  other  car- 
rier has  a  right  to  provide  on  its  tickets  and  insist  that  its  pas- 
senger tickets  shall  be  used  on  the  day  when  issued,  or  within  a 

72.  Smith  v.  Seaboard  Air  Line  titled  to  oiiIt'  a  continuous  passage 
Co.,  10  Ga.  App.  227,  73  S.  E.  533.  and  has  no  right  to  stop  over  at  an 

73.  Pennsylvania  R.  Co.,  v.  intermediate  station,  and  afterwards 
Spicker,  105  Pa.  St.  142,  23  Am.  &  demand  the  completion  of  the  con- 
Eng.  R.  Cas.  672;  Brooke  v.  Grand  tract  on  a  later  train.  Louisville, 
Trunk  R.  Co.,  15  Mich.  333.  Unless  etc.,  R.  Co.  v.  Klyman  (Tenn.).  67 
his  attention  is  called  to  limitations-  S.  W.  473,  56  L.  R.  A.  769. 
thereon,  he  has  a  right  to  ride  on  the  74.  Pier  v.  Finch,  24  Barb.  (N.  Y.) 
ticket  at  any  time.  Dagnall  v.  514,  29  Barb.  (N.  Y.)  170.  The 
Southern  Ry.  Co.,  69  S.  G.  110,  48  S..  words  "good  for  this  day  only," 
C.  97;  Norman  v.  Southern  Ry.  Co.,  however,  limit  the  passenger's  right 
65  S.  C.  517,  44  S.  E.  83.  But  see  to  a  passage  upon  the  company's  cars 
Daniels  v.  Florida  Cent.,  etc.,  R.  Co.,  to  the  day  of  its  date.  Elraor"  v. 
62  S.  C.  1;  Walker  v.  Price  (Kan.  Sands,  54  N.  Y.  513;  Boice  v.  Hud- 
App.),  59  Pac.  1103.     But  he  is  en-  son  River  Co.,  61  Barb.   (N.  Y.)    511. 
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certain  specified  time ;  and  where  the  ticket  by  its  ternas  limits  the 
time  within  which  it  is  to  be  used,  it  does  not  exonerate  the  holder 
from  the  payment  of  fare,  if  he  takes  passage  on  the  road  after 
the  expiration  of  the  time,  and  the  carrier  may  refuse  to  recognize 
him  as  a  passenger  unless  he  pays  fare  when  demanded.''     And 


75.  N.  Y. — Hill  T.  Syracuse,  etc., 
R.  Co.,  ea  N.  Y.  101;  Elmore  v. 
Sands,  54  N.  Y.  512,  13  Am.  Rep. 
617;  Barker  v.  Coflin,  31  Barb.  (N. 
Y.)  556;  Boiee  v.  Hudson  River  R. 
Co.,  61  Barb.  (N.  Y.)  611;  Gale  v. 
Delaware,  etc.,  R.  Co.,  7  Hun  (N.  Y.) 
670;  Nelson  v.  Long  Island  R.  Co.,  7 
Hun  (N.  Y.)  140;  Wentz  v.  Erie  R. 
Co.,  3  Hun   (N.  Y.)   341. 

Ga. — Boyd  v.  Speneor,  103  Ga. 
828,  4  Am.  Neg.  Rep.  619,  11  Am.  & 
Eng.  R.  Cas.  247,  30  S.  E.  841,  pur- 
chaser not  bound  where  he  had  no 
notice;  Southern  Ry.  Co.  v.  Watson, 
110  Ga.  681,  36  S.  E.  209. 

Ind. — Callaway  v.  Mellett,  (Indr 
App.)  44  N.  E.  198;  Terre  Haute, 
etc.,  R.  Co.  V.  Fitzgerald,  47  Ind.  79. 

Kan. — Rolfs  v.  Atchison,  etc.,  R. 
Co.,   (Kan.)   71  Pac.  526. 

La. — Rawitsky  v.  Louisville,  estc., 
R.  Co.,  40  La.  Ann.  47,  31  Am.  & 
Eng.  R.  Cas.  139.  A  time  limit  of 
one  day  is  not  unreasonably  short, 
and  the  purchaser  must  take  notice 
of  the  limit  printed  on  the  ticket. 
Coburn  v.  Morgan's  L.  &  T.  R.  Co., 
105   La.   398,  29   So.  882. 

Md. — Pennington  v.  Philadelphia, 
etc.,  R.  Co.,  62  Md.  95,  18  Am.  &  Eng. 
R.  Cas.  310;  McClure  v.  Philadelphia, 
etc,  R.  Co.,  34  Md.  532,  6  Am.  Rap. 
345. 

Jowa. — Hanlon  v.  Illinois  Cent.  R. 
Co.,  109  Iowa,  136,  80  N.  W.  223. 


Mass. — Boston,  etc.,  R.  Co.  v.  Proc- 
tor, 1  Allen  (Mass.)  267,  79  Am.  Tec. 
739. 

Micft.— Heffron  v.  DDetroit  City  R. 
Co.,  93  Mich.  406. 

Miss. — Howard  v.  Chicago,  etc.,  R. 
Co.,  61  Miss.  194,  18  Am.  &  Eng.  R. 
Cas.  313. 

Mo. — Lillis  V.  St.  Louis,  etc.,  R. 
Co.,  64  Mo.  464,  27  Am.  Rep.  255,  a 
1,000  mile  commutation  ticket  ex- 
pressed upon  its  face  to  be  "good  for 
six  months  only,"  is  not  good  after 
the  expiration   of  that  period. 

N.  H. — Johnson  v.  Concord  R. 
Corp.,  46  N.  H.  213,  88  Am.  Dee. 
199. 

2V.  /.—State  v.  Campbell,  32  N.  J. 
L.  309. 

N.  C. — ^McRae  v.  Wilmington,  etc., 
R.  Co.,  88  N.  C.  526,  43  Am.  Rep. 
745,  18  Am.  &  Eng.  R.  Cas.  316. 

Ohio. — Pennsylvania  Co.  v.  Hine, 
41  Ohio  St.  276;  Powell  v.  Pitts- 
burgh, etc.,  R.  Co.,  35  Ohio  St.  70,  IS 
Am.  Ry.  Rep.  477,  a  1,000  mile  com- 
mutation ticket. 

Pa. — McElroy  v.  Railroad  Co.,  7 
Phila.  (Pa.)  206. 

Term. — Louisville,  etc.,  R.  Co.  v. 
Turner,  100  Tenn.  S13,  47  S.  W.  323, 
but  limitations  not  binding  unless 
passenger's  attention  called  to  them 
and  he  assents  thereto. 

Tecc.—GnU,  etc.,  R.  Co.  v.  Henry, 
84  Tex.  678,  52  Am.  &  Eug.  R.  Cas! 
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the  carrier  has  the  same  right  to  make  its  ticket  receivable  on  a 
particular  train,  and  to  refuse  to  accept  it  for  any  other  train 
than  the  ticket  provides  that  the  passenger  may  travel  on.'^  A 
passenger  who  applies  for  and  accepts  a  second  class  ticket,  is  not 
entitled  to  ride  on  a  train  limited  to  the  carriage  of  passengers 
having  first  class  tickets.'^  The  time  limit  specified  in  such  a 
ticket  may  be  extended  by  a  duly  authorized  agent  of  the  carrier,'* 
but  the  representations  of  an  unauthori^ied  agent  will  not  avail  to 
entitle  the  passenger  to  transportation  after  the  expiration  of  the 
time."    Neither  will  the  fact  that  the  passenger  within  and  after 


230;  Gulf,  etc.,  E.  O.  v.  Looney,  85 
Tex.  158,  34  Am.  St.  Eep.  787,  53 
Am.  &  Eng.  R.  Cas.  197;  Texas,  etc., 
R.  Co.  V.  McDonald,  2  Tex.  App.  Civ. 
Cas.,  §  163. 

y*.— Shedd  V.  Troy,  etc.,  R.  Co.,  40 
Vt.  88. 

Can. — Briggs  v.  Grand  Trunk  R. 
Co.,  24  U.  C.  Q.  B.  510;  Farewell  v. 
Grand  Trunk  E.  Co.,  15  U.  C.  C.  P. 
437. 

76.  Nolan  v.  New  York,  etc.,  R. 
Co.,  41  N.  Y.  Super.  Ct.  541;  Gale  v. 
Delaware,  etc.,  R.  Co.,  7  Hun  (N.  Y.) 
670,  a  ticket  "good  for  this  day  and 
train  only,"  dated  on  the  day  when 
issued,  authorizes  the  passenger  to 
select  any  train  on  that  day,  but  not 
to  stop  over,  and  complete  his  jour- 
ney on  another  train.  See  also,  Mc- 
Mahon  v.  Third  Ave.  R.  Co.,  15  J.  & 
S.  (N.  Y.)  383. 

An  "excursion  ticket"  only  entitles 
the  holder  to  a  continuous  passage; 
he  has  not  the  right  to  stop  over  at 
an  intermediate  point.  Terry  v. 
Flushing,  etc.,  R.  Co.,  13  Hun  (N. 
Y.),  359,  and  where  it  provides  that 
it  is  to  be  used  on  the  excursion  train 
only,  the  excursionist  cannot  return 


on  a,  regular  train,  even  at  an  earlier 
day  than  that  advertised  for  the  ex- 
cursion train,  McRae  v.  Wilmington, 
etc.,  R.  Co.,  88  N.  C.  526,  43  Am. 
Rep.  745,  18  Am.  &  Eng.  R.  Cas.  316; 
and  if  it  calls  for  a  "continuous  trip 
only"  between  two  points,  it  is  not 
valid  for  passage  to  an  intermediate 
point  on  a  train  which  does  not 
make  the  whole  trip,  Johnson  v. 
Philadelphia,  etc.,  R.  Co.,  63  Md.  106, 
18  Am.  &  Eng.  R.  Cas.  304.  See  also 
Claybrook  v.  Hannibal,  etc.,  R.  Co., 
(Tex.  Civ.  App.)    73  S.  W.  34. 

77.  New  York,  etc.,  R.  Co.  v  Ben- 
nett, 50  Fed.  496,  6  U.  S.  App.  95,  12 
Ry.  &  Corp.  L.  J.  136.  But  where  a 
passenger  paid  for  first-class  tickets 
for  himself  and  family  and  received 
second-class  tickets,  he  may  recover 
damages  for  being  compelled  to  ride 
in  a  second-class  car.  St.  Louis,  etc., 
R.  Co.  V.  Mackie,  71  Tex.  491,  10  Am. 
St.  Eep.  766,  37  Am.  &  Eng.  R.  Cas. 
94. 

78.  Randall  v.  New  Orleans,  etc., 
R.  Co.,  45  La.  Ann.  778;  Spellman  v. 
Richmond,  etc.,  R.  Co.,  35  S.  C.  475. 

79.  Boice  v.  Pludaon  R.  Co.,  61 
Barb.      (N.  Y.)      611;      McClure     v. 
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that  time  had  been  permitted,  with  the  permission  of  the  conduc- 
tor, to  use  the  ticket  to  ride  to  intermediate  stations  or  in  violation 
of  the  condition,  or  had  been  permitted  to  ride  on  other  expired 
tickets  f  or  the  checking  of  the  holder's  baggage  and  the  punching 
of  the  ticket  by  the  baggageman  of  the  company,*^  act  as  a  waiver 


Philadelphia,  etc.,  E.  Co.,  34  Md. 
533,  6  Am.  Rep.  345.  But  see  Nel- 
son V.  Long  Island  R.  Co.,  7  Hun  (N. 
Y.)    140. 

80.  Hill  V.  Syracuse,  etc.,  R.  Co., 
63  N.  Y.  101;  Wakefield  v.  South 
Boston  R.  Co.,  117  Mass.  544;  John- 
son V.  Concord  R.  Corp.,  46  N.  H. 
313,  88  Am.  Dec.  199;  Dietrich  v. 
Pennsylvania  R.  Co.,  71  Pa.  St.  432, 
10  Am.  Rep.  711;  Sherman  v.  Chi- 
cago,  etc.,  R.  Co.,  40  Iowa,  45. 

81.  Wentz  v.  Erie  R.  Co.,  3  Hun 
(N.  Y.)   241. 

Sound-trip       tickets,       punctured 
for    separation    into    two    parts    and 
marked  "not  good  for  passage  if  de- 
tached,"   are    good    where    the    parts 
have  become  separated  by  accident,  if 
both  parts  are  in  good  faith  present- 
ed to  the  conductor  on  the  outward 
trip.     Wightman  v.  Chicago,  etc.,  R. 
Co.,  73  Wis.  190.    The  wrong  part    of 
it,   round- trip   ticket,     returned  to     a 
passenger  by   the  conductor   by  mis- 
take,   is    good    on    the    return    trip, 
when  presented  by  the  passenger  who 
had   not   before   noticed  the   mistake 
but  then  explained  it  to  the  conduct- 
or.     Kansas    City,    etc.,    R.    Co.    v 
Riley,   68  Miss.  765,  47  Am.  &  Eng. 
R.  Cas.  476.    A  round-trip  ticket  good 
for  one  day  is  good  for  a,  return  trip 
on  the  only  train  returning  that  day, 
though  such  train  is  not  scheduled  to 
stop  at  the  station  of  purchase.     Il- 
linois Cent.  R.  Co.  v.  Harris,   (Miss.) 
33  So.  309. 


Conductor's  checks. — A  passen- 
ger having  a  through  ticket  has 
no  right,  without  the  carrier's  con- 
sent, to  stop  at  an  intermediate  sta- 
tion and  demand  by  virtue  of  his 
teket,  or  a  conductor's  check  given  in 
lieu  thereof,  a  continuation  of  his 
passage  on  another  train.  State  v. 
Overton,  24  N.  J.  L.  435,  61  Am.  Dec. 
671  Breen  v.  Texas,  etc.,  R.  Co.,  50 
Tex.  43.  But  where  such  a  ticket 
has  coupons  for  the  diflferent  roads, 
and  two  coupons  for  different  divi- 
sions of  one  of  the  roads,  and  the 
conductor  on  that  road  detached  both 
coupons,  and  gave  a  conductor's 
check,  good  only  for  that  trip  by  the 
rules  of  the  company,  the  passenger 
who  stops  at  the  end  of  the  division 
over  night  and  offers  his  check  the 
next  day,  is  is  entitled  to  passage. 
Palmer  v.  Charlotte,  etc.,  R.  Co.,  3 
S.  C.  580. 

On  a  commutation  ticket  one  of 
the  members  of  a  partnership  named 
on  the  face  of  the  ticket  is  not  entitled 
to  ride  unless  he  shows  the  conductor 
his  name  endorsed  thereon  in  conpli- 
ance  with  the  conditions  on  the  ticket. 
Granier  v.  Louisiana  Western  R.  Co., 
42  La.  Ann.  880.  But  a  son,  over  age, 
residing  with  his  father  as  a  mem- 
ber of  his  family,  is  entitled  to  ride 
on  a  family  commutation  ticket  given 
for  the  exclusive  use  of  a  man  and  his 
family.  Chicago,  etc.,  R.  Co.  v. 
Chisholm,  79  111.  584. 
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of  the  limitation,  or  estop  the  company.  A  ticket  conditioned  not 
to  be  good  for  passage  after  a  specified  number  of  days  from  date 
of  sale,  or  good  for  passage  within  a  certain  number  of  days  only, 
does  not  require  the  passage  to  be  completed  within  that  time,  and 
is  good  where  the  passenger  enters  upon  his  journey  before  mid- 
night of  the  day  of  expiration,*^  notwithstanding  the  time  limited 
expires  while  he  is  on  the  journey.*^  Where  a  railroad  ticket  over 
connecting  lines  is  limited  to  a  specified  number  of  days,  the  last 
day  falling  on  Sunday  and  the  last  line  runs  no  trains  on  that  day, 
the  passenger  is  entitled  to  passage  on  the  next  day." 

§  25.  Nontransferable  tickets. 

In  the  absence  of  constitutional  or  statutory  prohibition,  or  a 
stipulation  to  the  contrary  on  the  face  thereof,  a  passenger  ticket 
is  transferable,  and  entitles  the  holder  thereof  to  the  rights  of  the 
original  purchaser.'^  But  a  common  carrier  has  a  right  to  issue 
and  sell  special  tickets  at  a  reduced  rate  of  fare  in  consideration 
of  the  purchaser's  agreement  to  certain  conditions  and  limitations 
contained  therein,  among  which  it  may  be  stipulated  that  the 
ticket  shall  not  be  transferred  and  shall  be  ralid  only  in  the  hands 

82.  Auerbach  v.  New  York  Cent.,  that  the  journey  must  be  completed 
etc.,  R.  Co.,   89  N.  Y.  281,  43   Am.      within  the  three  days. 

Rep.  290;   Lundy  v.  Central  Pac.  R.  84.  Little    Rock,    etc.,    R.    Co.    v. 

Co.,  66  Cal.  191,  56  Am.  Rep.  100,  18      Dean,  43  Ark.  529,  51  Am.  Rep.  584, 
Am.   &   Eng.   R.    Cas.    309;    Goergia      21  Am.  &  Eng.  R.  Cas.  279. 
Southern  R.   Co.  v.  Bigelow,   68  da,.  85.  Nichols     v.     Southern   Pac.   R. 

219;  Evans  v.  St.  Louis,  etc.,  R.  Co.,  Co.,  23  Or.  123,  31  Pac.  296,  53  Am. 
11  Mo.  App.  463;   Rutherford  T.  St.      &  Eng.  R.  Cas.  205,  18  L.  R.  A.  55; 

Louis,  etc.,  R.  Co.,  (Tex.  Civ.  App.)  International,  etc.,  R.  Co.  v.  Ing, 
67  S.  W.  161.  (Tex.  Civ.  App.)   68  S.  W.  732;  HoflF- 

83.  Auerbach  v.  New  Yoik  rjent.,  man  v.  Northern  Pac.  R.  Co.,  45 
etc.,  R.  Co.,  supra;  Gulf,  etc.,  E.  Co.,  Minn.  53,  47  N.  W.  313;  Caj-sten  v. 
v.  Looney,  85  Tex.  158,  34  Am.  St.  Northern  Pac.  R.  Co.,  44  Minn.  454, 
Rep.  787,  52  Am.  &  Eng.  R.  Cas.  197.  47  N.  W.  49,  9  L.  R.  A.  688,  44  Am. 
But  see  Gulf,  etc.,  R.  Co.  v.  Wright,  &  Eng.  R.  Cas.  393;  Hudson  v.  Kan- 
3  Tex.  Civ.  App.  462,  a  ticket  "good  sas  Pac.  R.  Co.,  3  McCrary  (U.  S.) 
only   three   days   after   date,"   means  249. 
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of  the  original  purchaser,  and  the  purchaser  of  a  ticket,  marked 
"  not  transferable,"  and  bought  by  him  subject  to  that  restriction, 
cannot  sell  the  ticket  to  another,  or  take  part  of  the  journey  and 
then  sell  the  ticket  to  another,  with  effect  to  entitle  the  latter  to 
passage  on  that  ticket,  or  to  the  rights  of  a  passenger ;  and  the  use 
of  such  a  ticket  by  another  to  whom  it  has  been  transferred  in 
violation  of  the  contract  is  a  fraud  and  an  actionable  wrong.*^  The 
same  rule  has  been  held  to  apply  to  the  purchase  of  a  nontransfer- 
able free  pass,*'  and  of  a  train  check  given  by  a  conductor  to 
another  passenger  on  a  limited  ticket.**  Persons  using  free  non- 
transferable tickets  issued  to  others  are  making  a  fraudulent  use 
of  the  same,  and  are  not  passengers  but  trespassers,  having  no 
contractual  relations  with  the  carrier.*'     Where  plaintiff,  with 


8G.  Delaware,  etc.,  R.  Co.  v.  Frank, 
(U.  S.  C.  C.  N.  Y.)  110  Fed.  689; 
Cody  T.  Central  Pac.  R.  Co.,  4  Sawy. 
(V.  S.)  114;  Way  T.  Chicago,  etc.,  R. 
Co.,  64  Iowa,  48,  19  N.  W. 
828,  52  Am.  Rep.  431;  Crosby 
V.  Maine  Cent.  R.  Co.,  69  Me. 
418;  Post  V.  Chicago,  etc.,  R.  Co.,  14 
Keb.  110,  45  Am.  Rep.  100,  9  Am.  & 
Eng.  R.  Cas.  345;  Drummond  v. 
Southern  Pac.  Co.,  7  Utah  118; 
Langdon  v.  Howell,  4  Q.  B.  Div.  337; 
Schubaeh  v.  McDonald,  179  Mo.  163, 
78  S.  W.  1030,  and  the  carrier  can 
invoke  the  aid  of  equity  to  cancel  the 
contract  because  of  the  fraud  thus 
perpetrated,  or,  if  the  ticket  is  used 
by  another,  it  can  sue  for  damages  for 
the  breach  of  contract.  See  also  Kin- 
ner  v.  Lake  Shore,  etc.,  R.  Co.,  69 
Ohio  St.  339,  69  N.  E.  614,  holding 
the  carrier  entitled  to  aji  injunction 
restraining  sale  in  violation  of  con- 
tract. 

The  rule  applies  although  the  tick- 
et was  issued  in  the  name  of  the 
■wrong  party,  as  for  example  to  Mr. 


E.  B.  instead  of  Mrs.  E.  B.,  although 
it  was  bought  for  the  latter  and  she 
offered  to  sign  it.  Chicago,  etc.,  R. 
Co.  V.  Bannerman,  15  111.  App.  100, 
and  although  the  ticket  was  not  signed 
by  the  original  purchaser,  Drummond 
V.  Southern  Pac.  R.  Co.,  7  Utah  118. 
But  one  is  entitled  to  the  rights 
of  a  passenger,  if  he  presents  such 
a  ticket  in  good  faith,  and  his  claim 
to  be  carried  thereon  is  recognized, 
and  he  is  carried  as  a  passenger. 
Robostelli  v.  New  York,  etc.,  R.  Co., 
33  Fed.  796,  34  Am.  &  Eng.  R.  Caa. 
515. 

87.  Louisville,  etc.,  R.  Co.,  v. 
Thompson,  107  Ind.  442,  8  >I.  E.  18, 
57  Am.  Rep.  120,  27  Am.  ot  Eng.  R. 
Cas.  88,  329,  Toledo,  etc.,  R.  Co.  v. 
Beggs,  85  111.  80,  28  Am.  Rep.  613. 

88.  Walker  v.  Wabash,  etc.,  R.  Co., 
15  Mo.  App.  333,  16  Am.  &  Eng.  R. 
Cas.  380. 

89.  Harmon  v.  Jensein,  176  Fed. 
519,  100  C.  C.  A.  115;  Broyles  v. 
Central  of  Ga.  R.  Co.,  166  Ala.  616, 
52   So.   81. 
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her  mother,  enters  a  train,  and  on  demand  for  fare  the  mother 
gives  a  pass,  issued  for  others,  which  the  conductor  takes,  a  fraud 
is  practiced  on  the  carrier,  and  the  plaintiff  is  a  trespasser  on  the 
train,  even  though  she  did  not  know  about  the  pass,  and  hence 
she  could  not  recover  for  injuries  resulting  from  simple  negli- 
gence."* 

§  26.  Persons  riding  gratuitously  generally. 

Although  it  was  for  a  long  time  urged  on  behalf  of  the  carrier 
that  it  was  liable  only  on  its  contract,  and  consequently  that  the 
law  imposed  no  liability  upon  it  in  the  case  of  a  gratuitous  under- 
taking to  carry  a  passenger,  there  being  no  consideration  and, 
therefore,  no  legal  contract,  express  or  implied,  the  courts  finally 
held  otherwise,  and  it  is  now  well  settled  that  the  carrier  owes  a 
duty  to  all  upon  its  vehicle,  independent  of  contract,  even  when 
the  service  is  gratuitous,  and  that  the  breach  of  this  duty  is  negli- 
gence for  which  it  is  liable  to  the  same  extent  that  it  is  liable  to 
passengers  who  pay  fare.  The  confidence  induced  by  undertaking 
any  service  for  another  is  a  sufiicient  legal  consideration  to  create 
a  duty  in  the  performance  of  it.^^    In  some  of  the  cases  cited  in 

90.  Broyles  v.  Central  of  Ga.  Ry.  281;  Nolton  v.  Western  E.  Co.,  15 
Co.,  166  Ala.  616,  52  So.  81.  N.  Y.  444;  Bissell  v.  New  York  Cent. 

Ordinarily,  where  a  person  boards  E.  Co.,  35  N.  Y.  443;  Allen  v.  Sewall, 

a  train  with  money  sufficient  to  pay  2  Wend.    (N.  Y.)    338;   Bank  of  Or- 

his  fare,  it  will  be  presumed  that  he  ange    v.    Brown,    3    Wend.    (N.    Y.) 

intends  to  pay  his  fare  until  his  fare  158.     See  also  oases  cited  §  7,  supra, 

is     demanded,     unless     his     conduct  Payment  of  fare. 

should  be  such  as  to  show  that  he  U.  8. — -Philadelphia,  etc.,  E.  Co.  v. 
was  trying  to  evade  a  demand  being  Derby,  14  How.  (XJ.  S.)  468;  Water- 
made  on  him,  by  secreting  himself  bury  v.  New  York  Cent.,  etc.,  E.  Co., 
or  otherwise;  but,  if  he  fails  to  pay  17  Fed.  671;  The  Steamboat  New 
after  demand  and  opportunity  to  pay,  World  v.  King,  16  How.  (U.  S.)  469. 
the  presumption  ceases,     la.  III. — ^Benner    Livery   &    Undertak- 

91.  N.    T.— Carroll    v.    Staten    Isl-  ing  Co.  v.  Busson,  58  111.  App.  17. 
and  E.  Co.,  58  N.  Y.  126,  17  Am.  Rep.  /n<i.— Cleveland,     etc.,     R.     Co.     v. 
221;   Perkins  v.  New  York  Cent.  R.  Ketcham,    133    Ind.    346,    33    N.    E. 
Co..    24    N.    Y.    196.    83    Am.    Dec.  116,    19    L.   R.    A.    339,    36   Am.   St. 
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support  of  the  rule  just  stated,  and  in  other  cases,  persons  have 
been  held  to  be  passengers,  who  are  riding  free  by  consent  of  the 
carrier  fairly  obtained  ;^^  or  with  the  consent  of  the  conductor  or 
brakeman  of  the  train  ;'^  or  by  invitation  of  the  general  agent  of 
the  carrier.'*  But  where  a  person  fraudulently  induces  an  em- 
ploye to  disregard  his  duty  and  permit  him  to  ride  free,  he  cannot 
be  considered  a  passenger.^'  Where  a  street  railroad  company 
offered  free  the  use  of  three  of  its  cars  to  take  members  of  a 
women's  convention  for  a  ride  about  the  city,  and  the  offer  was 
accepted,  and  during  the  progress  of  the  ride  a  collision  occurred 
between  two  of  the  cars,  by  which  one  of  the  women  was  injured. 


Rep.  550;  Ohio,  etc.,  K.  Co.  v.  Selby, 
47  Ind.  479,  17  Am.  Rep.  719;  Ohio, 
etc.,  R.  Co.  V.  Nickless,  71  Ind.  271; 
Gillenwater  v.  Madison,  etc.,  R.  Co., 
5  Ind.  339,  61  Am.  Dec.  101. 

Md. — State  v.  Western  Maryland  E. 
Co.,  63  Md.  433,  21  Am.  &  Eng.  R. 
Cas.  503. 

Mass. — Todd  v.  Old  Colony,  etc.,  R. 
Co.,  85  Mass.  (3  Allen)  18,  80  Am. 
Dec.  49,  7  Allen  (Mass)  307,  83  Am. 
Dec.  679. 

Mich. — Flint,  etc.,  R.  Co.  v.  Weir, 
37  Mich.  Ill,  26  Am.  Rep.  499. 

Mimi. — Jacobus  v.  St.  Paul,  etc.,  R. 
Co.,   20  Minn.   125,  18  Am.  Rep.   360. 

Mo. — Lemon  v.  Chanslor,  68  Mo. 
340,   30  Am.  Rep.   799. 

Pa. — Pennsylvania  R.  Co.  v.  But- 
ler, 57  Pa.  St.  335;  Railroad  Co.  v. 
O'Hara,  12  W.  N.  C.   (Pa.)   473. 

Tex. — Gulf,  etc.,  E.  Co.  v.  McGown, 
65  Tex.  640,  26  Am.  &  Eng.  R.  Cas. 
274. 

Wis. — Annas  v.  Milwaukee,  etc.,  R. 
Co.,  67  Wis.  46,  58  Am.  Rep.  848,  27 
Am.  &  Eng.  R.  Cas.  102. 

92.  Todd  V.  Old  Colony,  etc.,  R. 
Co.,  supra;  Philadelphia,  etc.,  R.  Co. 


V.  Derby,  supra;  Jacobus  v.  St.  Paul, 
etc.,  R.  Co.,  supra;  Rose  v.  Des  Moinea 
Valley  R.  Co.,  39  Iowa,  246;  Grand 
Trunk  E.  Co.  v.  Stevens,  95  U.  S. 
655;  Austin  v.  Great  Western  R.  Co., 
L.  R.  2  Q.  B.  443. 

93.  Sherman  v.  Hannibal,  etc.,  R. 
Co.,  73  Mo.  62,  37  Am.  Rep.  423,  4 
Am.  &  Eng.  R.  Cas.  589;  Buck  v. 
Peoples  St.  R.  etc.,  Co.,  46  Mo.  App. 
555;  Pittsburg,  etc.,  R.  Co.  v.  Cald- 
well, 74  Pa.  St.  431;  Washburn  v. 
Nashville,  etc.,  R.  Co.,  3  Head 
(Tenn.)  638,  75  Am.  Dec.  784;  Wilton 
v.  Middlesex  R.  Co,  107  Mass.  108, 
9  Am.  Rep.  11,  135  Mass.  130.  The 
last  three  cases  cited  hold  this,  not- 
withstanding the  agent  violated  his 
duty  in  inviting  him,  there  being  no 
collusion  to  defraud.  See  also  Creed 
V.  Pennsylvania  R.  Co.,  86  Pa.  St. 
139,  37  Am.  693. 

94.  Thompson  v.  Yazoo,  etc.,  R. 
Co.,  47  La.  Ann.  1107. 

96.  Toledo,  etc.,  R.  Co.  v.  Beggs, 
85  III.  80,  28  Am.  Rep.  618;  Toledo, 
etc.,  R.  Co.  V.  Brooks,  81  III.  243, 
292. 
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anJ  it  <^ppeared  that  the  cars  were  operated  by  regular  employes 
of  the  company,  the  women  were  passengers,  and  the  one  injured 
was  entitled  to  recover  on  showing  that  the  collision  was  occasioned 
by  the  negligence  of  the  employes  in  charge  of  the  car;  there 
being  no  contract  relieving  the  company  of  the  risk  of  personal 
injury  from  the  negligence  of  its  employes.^  A  passenger  on  an 
electric  car,  although  carried  free,  is  still  a  passenger,  and  the 
carrier  owes  him  the  duty  of  exercising  such  skill  as  is  consistent 
with  the  situation  and  the  service  undertaken  and  the  greatest 
possible  care  for  his  safety,  and  any  negligence  by  which  the  pas- 
senger is  injured  is  actionable.*'  Where  the  owner  of  a  logging 
railroad  carried,  without  compensation,  one  seeking  employment 
with  a  contractor  extending  the  line  the  possibility  that  the  owner 
might  be  benefitted  by  the  employment  is  too  remote  to  afford  any 
consideration  for  the  transportation.** 

§  27.  Persons  riding  on  passes. 

A  person  who  enters  the  vehicle  of  a  carrier,  supplied  by  the 
carrier  with  a  free  pass  entitling  him  to  ride  to  a  given  point,  is 
a  passenger,  and  carriers  are  subject  to  the  same  liabilities  for  in- 
juries from  negligence  to  persons  riding  on  a  free  pass  as  they 
are  to  those  paying  full  fare.**    If  the  pass  is  given  for  a  valuable 

96.  Indianapolis  Traction  &  Termi-  who  should  be  under  the  control  of 
nal  Co.  V.  Klentschy,  167  Ind.  598,  the  company,  and  that  such  com- 
79  N.  E.  908,  5  St.  Ry.  Rep.  215.  pany  should  he  held  to  the  greatest 

97.  Indianapolis  Traction  &  Termi-  possible  care  and  diligence. 

nal  Co.  V.   Lawson,   143   Fed.   834,  4  98.  SuUivan-Sanford  Lumber  Co.  v. 

St.  Ry.  Rep.  270,  74  0.  C.  A.  630,  5  Watson,          Tex.         ,  155  S.  W.  179. 

L.   R.  A.    (N.   S.)    21,   and  where  a  99.  Dow  v.   Syracuse,  etc.,  R.   Co., 

railway  company  agrees  to  give  the  81  App.  Div.   (N.  Y.)    362,  80  N.  Y. 

delegates    to     a    women's   convention  Supp.  941;  Holt  v.  Hannibal,  etc.,  R. 

a  free  street  ride,  public  policy  and  Co.,  87  Mo.  App.  203;  Louisville,  etc.. 

safety    required   that   it   should    fur-  R.  Co.  v.  Faylor,  126  Ind.  126;  Todd 

niah    safe    and    suitable    track,    cars,  v.  Old   Colony,   etc.,  R.  Co.,   3  Allen 

and  appliances,  the  necessary  power,  (Mass.)    18,  80  Am.  Dec.  49,  7  Allen 

to  apply  that  power  skilled  employes,  (Mass.)     207,     83     Am.     Dec.     679; 
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consideration  the  person  riding  on  it  is  a  passenger  for  hire.^  A 
person  riding  on  a  pass,  which  is  void  under  a  statute  providing 
that,  if  a  common  carrier  charge  any  person  a  greater  or  less  com- 
pensation than  it  charges  any  other  person  for  a  like  service,  the 
carrier  shall  be  guilty  of  unjust  discrimination  liable  to  fine,  is 
a  passenger,  and  entitled  to  recover  as  such  in  case  of  injury  by 
the  negligence  of  the  carrier,  not  being  in  pari  delicto  with  the 
company  in  the  violation  of  law.^  So  a  person  who  travels  upon  a 
pass  unlawfully  issued  to  him  in  violation  of  a  law  prohibiting 
the  issuing  of  free  passes  is  not  a  trespasser,  but  is  entitled  to  the 


Thompson  v.  Yazoo,  etc.,  R.  Co.,  47 
La.  Ann.  1107;  Gulf,  etc.,  R.  Co.  v. 
Wilson,  79  Tex.  371,  33  Am.  St.  Rep. 
345,  15  S.  W.  380,  11  L.  R.  A.  486; 
Illinois  Cent.  R.  Co.  v.  O'Keefe  63 
111.  App.  103;  Young  t.  Missouri  Dec. 
R.  Co.,  93  Mo.  App.  367. 

But  a  passenger  who  agrees  that 
in  consideration  of  being  passed  over 
the  road  free  he  will  assume  all  risk 
of  accident,  or  where  his  pass  eon- 
tains  a  condition  that  the  carrier 
shall  not  be  liable  for  injuries  caused 
by  the  negligence  of  its  agents,  can- 
not recover  damages  from  the  carrier 
for  injuries  sustained  by  an  accident 
or  caused  by  the  negligence  of  its 
agents.  Kinney  v.  Central  R.  Co., 
34  N.  J.  L.  513;  Griswold  v.  New 
York,  etc.,  R.  Co.,  53  Conn.  371,  55 
Am.  Rep.  115,  36  Am.  &  Eng.  R.  Cas. 
380 ;  Boering  v.  Chesapeake  Beach  Ry. 
Co.,  30  App.  D.  C.  500. 

1.  Griswold  v.  New  York,  etc.,  R. 
Co.,  supra. 

2.  McNeill  v.  Durham,  etc.,  R. 
Co.,  135  N.  C.  683,  47  S.  E.  765.  Cit- 
ing New  York  Cent.  R.  Co.  v.  Lock- 
wood,  17  Wall.  (U.  S.)  357,  21  L. 
Ed.  637;   Carroll  v.  Staten  Island  R. 


Co.,  58  N.  Y.  136,  134,  17  Am.  Rep. 
321;  Railroad  v.  Butler,  57  Pa.  335; 
Railroad  v.  Trautwein,  53  N.  J.  L. 
169,  19  Atl.  178,  7  L.  R.  A.  435,  19 
Am.  St.  Rep.  442;  State  v.  Railroad, 
63  Md.  433;  Lemon  v.  Chanslor,  68 
Mo.  340,  30  Am.  Rep.  799;  Jacobus 
V.  St.  Paul,  etc.,  R.  Co.,  20  Minn,  135, 
18  Am.  Rep.  360;  Tibby  v.  Railway 
Co.,  83  Mo.  292;  Opsahl  V.  Judd,  30 
Minn.  126,  14  N.  W.  575;  Rose  v. 
Railroad,  39  Iowa,  846;  Louisville, 
etc.,  R.  Co.  V.  Faylor,  126  Ind.  126, 
35  N.  E.  869;  Cleveland,  etc.,  R.  Co. 
V.  Curran,  19  Ohio  St.  1,  3  Am.  Kep. 
363;  Davis  v.  Railway  Co.,  93  Wis. 
470,  67  N.  W.  16,  33  L.  R.  A.  654, 
57  Am.  St.  Rep.  935;  Railway  Co.  v. 
McGown,  65  Tex.  640;  Railroad  v. 
Crudup,  63  Miss.  291;  Waterbury  v. 
Railroad  Co.,  17  Fed.  671;  Philadel- 
phia, etc.,  R.  Co.  V.  Derby,  14  How. 
(U.  S.)  468,  14  L.  Ed.  502;  Steam- 
boat New  World  v.  King,  16  How.  (U. 
S.)  469,  14  L.  Ed.  1019;  Todd  v.  Old 
Colony,  etc.,  R.  Co.,  3  Allen  (Mass.) 
18,  80  Am.  Dee.  49;  Railway  Co.  v. 
Stevens,  95  U.  S.  655,  24  L.  Ed.  535; 
Railroad  v.  Sullivan,  120  Fed.  799,  57 
C.  C.  A.  167,  61  L.  R.  A.  410. 
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rights  of  a  passenger.'  But  a  person  who  has  attempted  fraudu- 
lently to  evade  payment  of  fare  by  traveling  on  a  nontransferable 
pass  issued  to  another  person  is  not  a  passenger  to  whom  the  car- 
rier owes  the  duty  to  carry  safely.*  The  relation  of  carrier  and 
passenger  does  not  exist  between  an  elevated  railroad  and  a  tele- 
graph lineman,  who  is  injured  in  repairing  a  telegraph  wire  which 
is  carried  on  the  railroad,  because  of  a  pass  issued  to  him  entitling 
him  to  free  passage  through  the  stations  and  structures  of  the 
railroad,  but  not  to  free  transit  on  its  trains,  and  the  rule  as  to 
contracting  against  negligence  when  such  relation  exists  is  not 
applicable.'  A  carrier  cannot  claim  that  its  liability  for  injuries 
to  a  passenger  was  only  that  which  was  due  to  one  riding  on  a 
pass  because  the  passenger  had  a  ticket  issued  by  the  railroad  to 
another,  and  by  him  given  to  the  passenger,  since  it  would  be  pre- 
sumed, in  the  absence  of  contrary  evidence,  that  the  company 
received  consideration  for  it.^  But  one  falsely  representing  that 
he  is  traveling  on  an  employe's  pass  is  a  trespasser.'  Where  plain- 
tiff, having  been  sent  a  pass  by  one  of  defendant's  officers  that  he 
might  begin  a  contemplated  employment  as  a  bridge  carpenter 
for  defendant,  boarded  one  of  defendant's  trains,  and  after  the 
conductor  had  first  accepted  the  pass,  he  asked  plaintiff  to  see  it 

3.  Buffalo,  etc.,  R.  Co.  v.  O'Hara,  27  Am.  &  Eng.  R.  Cas.  88  57  Am. 
(Pa.)  11  Am.  L.  R.  554,  9  Am.  &  Eng.  Rep.  130;  Handley  v.  Houston,  etc., 
R.  Cas.  317,  12  Wkly.  Notes  Cas.  473.      R.  Co.,  2  Tex.  Unrep.  Cas.  282. 

A  state  officer  who  accepts  a  free  And  a  person  riding  on  a  pass  who 
railroad  pass  in  violation  of  law  refuses  to  comply  with  its  conditions, 
cannot  be  deprived  of  his  office  on  ceases  to  be  a  passenger  if  the  con- 
that  ground  until  he  has  been  ad-  ductor  so  elect.  Elliott  v.  Western, 
judged  guilty  by  a  court  of  competent  etc.,  R.  Co.,  58  Ga.  454. 
jurisdiction  in  an  appropriate  pro-  5.  Wagner  v.  Brooklyn  Heights  R. 
ceeding  for  that  purpose.  Sweeney  v.  Co.,  174  N.  Y.  520,  affg.  69  App.  Div. 
Colter,  33  Ky.  L.  Rep.  885,  58  S.  W.  (N.  Y.)  349,  74  N.  Y.  Supp.  809. 
784.  6.  Denver  &  R.  G.  E.  Co.  v.  Derry, 

4.  Toledo,    etc.,    R.    Co.    v.    Beggs,  47  Colo.   584,  108  Pac.  172. 

85  ni.  80;   Louisville,  etc.,  E.  Co.  v.  7.  Neyman   v.    Alabama    G.    S.    R. 

Thnmpscn.  117  Tnd.  443,  8  N.  E.  18,       Co.,   173  Ala.   606,   55   So.   509. 
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again,  and  then  in  the  presence  of  others  refused  to  return  it, 
saying  that  he  had  orders  to  take  it  up,  and  after  demanding  that 

plaintiff  pay  his  fare  said :     "  You  s of  a  b ,  this  pass 

does  not  belong  to  you,"  it  was  held  that  plaintiff  was  a  passenger 
at  the  time,  and  that,  if  he  was  injured  by  the  conductor's  mis- 
conduct, the  carrier  was  liable  therefor.'    A  street  railroad  carry- 
ing a  police  officer  free  of  charge  as  required  by  a  municipal 
ordinance  is  liable  for  injuries  sustained  by  him  through  the 
negligence  of  its  motorman  in  charge  of  the  car,  though  the  ordi- 
nance is  in  conflict  with  a  constitutional  provision  prohibiting 
the  granting  of  passes  to  officers.'     And  where  a  police  officer 
boarded  a  car  for  the  purpose  of  taking  passage  thereon  and  was 
permitted  to  ride  without  paying  fare,   and  without  being  re- 
quested to  pay  fare,  because  of  a  custom  put  into  effect  by  the 
company,  presumably  pursuant  to  an  ordinance  which  provided 
that  the  company  should  furnish  free  transportation  to  police 
officers,  under  rules  and  regulations  to  be  established  by  it,  such 
officer  was  a  passenger,  and  not  a  mere  trespasser  or  licensee,  al- 
though the  ordinance  requiring  free  transportation  was  invalid.^" 
But  where  a  policeman  or  other  person  rides  on  a  street  car  on  a 
free  pass  containing  a  condition  that  the  holder  shall  ride  at  his 
own  risk,  the  company  is  not  liable  for  his  injury,  due  to  negli- 
gence of  the  company,  unless  that  negligence  is  willful,  reckless 
or  wanton,  the  company  in  such  case  occupying  the  position  of  a 
mandatary  and  not  that  of  a  common  carrier  so  far  as  its  liability 
for  negligence  is  concerned.-'^    Where  passes  were  issued  by  a  rail- 
way company  to  the  police  force  of  a  city  to  encourage  and  induce 
them  to  ride  upon  its  street  cars,  as  their  presence  tended  to  pre- 

8.  St.  Louis  S.  W.  R.  Co.  of  Texas  10.  Gabbert  v.  Hackett,  135  Wig. 
V.  Hill,  (Tex.  Civ.  App.)  103  S.  W.  86,  6  St.  Ey.  Rep.  585,  115  N.  W. 
827.  345. 

9.  Bradburn  v.  Whatcom  County  H-  Marshall  v.  Nashville  Ry.,  etc., 
Ey..  etc.,  Co.,  45  Wash.  583,  88  Pao.  Co.,  118  Tenn.  254,  5  St.  Ry.  Rep. 
1030.  5  St.  Ey.  Rep.  863.  832,  101  S.  W.  419. 
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serve  peace  and  good  order,  such  passes  were  a  mere  gratuity,  and 
were  not  given  for  a  valuable  consideration.-'^ 


§  28.  Persons  riding  on  drover's  pass — Shippers  and  their  agents 
accompanying  shipments. 

In  contracts  for  the  carriage  of  live  stock  it  is  usually  provided 
that  the  shipper  or  drover  or  some  one  or  more  persons  represent- 
ing or  employed  by  him  shall  ride  free  to  take  charge  of  the  stock, 
thus  relieving  the  carrier  from  this  duty,  and  such  persons  usually 
ride  on  a  pass  known  as  the  drover's  pass.  These  persons  are  in 
no  just  sense  to  be  regarded  as  gratuitous  passengers  and  the 
courts  do  not  so  regard  them,  but  hold  them  to  be  passengers  for 
hire,  the  consideration  for  their  passage  being  the  service  they 
render  in  taking  care  of  the  li"ve  stock,  or  the  charge  paid  by  the 
shipper  of  the  live  stock  being  as  well  for  such  passage  as  for 
the  carriage  of  the  property  itself.^'     But  such  persons  are  not 


12.  Marshall  y.  Nashville  Ry.,  etc., 
Co.,  supra. 

13.  N.  Y. — ^Pitcher  v.  Lake  Shore, 
etc.,  R.  Co.,  61  Hun  (N.  Y.)  623,  40 
St.  Rep.  (N.  Y.)  896,  16  N.  Y.  Supp. 
62,  28  St.  Rep.  (N.  Y.)  647,  8  N.  Y. 
Supp.  389,  affd.  137  N.  Y.  568,  33  JT. 
E.  339,  50  St.  Rep.  (N.  Y.)  934; 
Poueher  v.  New  York  Cent.  R.  Co., 
49  N.  Y.  263,  10  Am.  Rep.  364;  Smith 
V.  New  York  Cent.  R.  Co.,  24  N.  Y. 
322. 

U.  8. — Chicago,  etc.,  R.  Co.  v. 
Williams,  200  Fed.  207;  Indianapolis, 
etc.,  R.  Co.  v.  Horst,  93  U.  S.  291; 
New  York  Cent.  R.  Co.  v.  Lockwood, 
(17  Wall.)  4  (U.  S.)  357,  21  L.  Ed. 
627;  Delaware,  etc.,  R.  Co.  v.  Ashley, 
67  Fed.  209;  Chicago,  etc.,  R.  Co.  v. 
Carpenter,  56  Fed.  451;  Illinois  Cent. 
R.  Co.  V.  Foley,  53  Fed.  459,  10  U.  S. 
App.  537. 


Ark. — Little  Rock,  etc.,,  R.  Co.  v. 
Miles,  40  Ark.  298,  48  Am.  Rep.  10, 
13  Am.  &  Eng.  R.  Cas.  10;  St.  Louis, 
etc.,  R.  Co.  V.  Loyd,  —  Ark.  — ,  150 
S.  W.  864. 

Del. — Finn  v.  Philadelphia,  etc.,  R. 
Co.,  1  Houst.   (Del.)   469. 

III. — Pennsylvania  Co.  v.  Greso,  102 
111.  App.  252,  79  111.  App.  127;  South- 
ern R.  Co.  V.  Cullen,  221  HI.  392,  77 
N.  E.  470,  aflFg.  122  111.  App.  293; 
Lake  Shore,  etc.,  R.  Co.  v.  Brown, 
123  111.  162,  5  Am.  St.  Rep.  510, 
31  Am.  &  Eng.  R.  Cas.  61;  Union 
R.,  etc.,  Co.  V.  Ohacklett,  19  111.  App. 
145;  Illinois  Cent.  R.  Co.  y.  Beebe, 
174  111.  13,  50  N.  E.  1019,  11  Am.  & 
Eng.  R.  Cas.  N.  S.  163,  43  L.  R.  A. 
210,  66  Am.  St.  Rep.  253;  Chicago, 
etc.,  R.  Co.  T.  Winters,  175  111.  293, 
51  N.  E.  901. 

Ind. — Lake   Shore,   etc.,   R.   Co.   v. 
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entitled  to  all  the  rights  of  a  passenger  for  hire,  but  are  subject 
to  the  implied  condition  that  they  will  submit  to  whatever  incon- 


Teeters,  166  Ind.  335,  77  N.  E.  599, 
5  L.  R.  A.  N.  S.  545,  affg.  74  N.  E. 
1014;  Southern  R.  Co.  v.  Roach,  38 
Ind.  App.  311,  78  N.  E.  201,  77  N.  E. 
606;  Evansville,  etc..  R.  Co.  v.  Mills, 
37  Ind.  App.  598,  77  N.  E.  608; 
Pittsburgh,  etc.,  R.  Co.  v.  Brown,  — 
Ind.  — ,  97  N.  E.  145. 

III. — Illinois  Cent.  R.  Co.  v.  Jen- 
nings, 217  111.  140,  75  N.  E.  457,  revg. 
119  111.  App.  317,  but  when  the  con- 
tract requires  such  a  person  to  ride 
in  the  caboose  when  the  train  is  in 
motion,  he  must  ride  in  the  caboose. 

Ind.— Ohio,  etc.,  R.  Co.  v.  Selby,  47 
Ind.  471,  17  Am.  Rep.  719,  8  Am.  Ry. 
Rep.  177;  Indianapolis,  etc.,  R.  Co. 
>.  Beaver,  41  Ind.  493. 

Kt/. — Louisville,  etc.,  R.  Co.  v.  Bell, 
100  Ky.  203,  38  S.  W.  3,  18  Ky.  L. 
Rep.  735,  8  Am.  &  Eng.  R.  Cas.  N. 
S.  413. 

Minn. — Olson  v.  St.  Paul,  etc.,  R. 
Co.,  45  Minn.  536,  47  Am.  &  Eng.  R. 
Cas.  573. 

Mo. — Griffith  v.  Missouri  Pac.  R. 
Co.,  98  Mo.  168;  Carroll  v.  Missouri 
Pac.  R.  Co.,  88  Mo.  239,  57  Am.  Rep. 
383,  26  Am.  &  Eng.  R.  Cas.  368; 
Tibby  v.  Missouri  Pac.  R.  Co.,  83  Mo. 
392;  Graham  v.  Pacific  R.  Co.,  66 
Mo.  536. 

Vei. — Chicago,  etc.,  R.  Co.  v. 
Troyer,  70  Neb.  287,  293,  97  N.  W. 
308,  103  N.  W.  680;  Omaha,  etc.,  R. 
Co.  V.  Crow,  47  Neb.  84. 

Ohio. — Cleveland,  etc.,  R.  Co.  r. 
Curran,  19  Ohio  St.  1,  2  Am.  Rep. 
363;  Lake  Shore,  etc.,  R.  Co.  v. 
Hotchkiss,  34  0.  C.  C  431,  and  he  is 
a   passenger   while   going   along   the 


tracks  of  the  railroad  in  order  to  get 
on  board  of  the  caboose  of  the  freight 
irain,  upon  which  he  is  to  ride. 

Pa. — Rowdin  v.  Pennsylvania  R. 
Co.,  308  Pa.  633,  57  Atl.  1135;  Penn- 
sylvania R.  Co.  V.  Henderson,  51  Pa. 
St.  315. 

Tex. — St.  Louis  S.  W.  R.  Co.  v. 
Nelson  (Tex.),  44  S.  W.  179;  Mis- 
souri Pac.  R.  Co.  v.  Ivey,  17  Tex.  309, 
9  S.  W.  346.  1  L.  R.  A.  500,  10  Am. 
St.  Rep.  758,  37  Am.  &  Eng.  E.  Cas. 
46;  Texas,  etc.,  R.  Co.  v.  Garcia,  62 
Tex.  285,  31  Am.  &  Eng.  R.  Cas.  384; 
International,  etc.,  R.  Co.  v.  Camp- 
bell, 1  Tex.  Civ.  App.  509;  Gulf,  etc., 
R.  Co.  V.  Cole,  8  Tex.  Civ.  App.  635. 
One  accompanying  stock  as  an  at- 
tendant, with  the  consent  of  the 
agent  of  the  express  company,  which 
was  transporting  the  stock,  and  of 
the  conductor  of  the  train,  was  a 
passenger,  and  entitled  to  protection 
as  such,  although  his  name  did  not 
appear  on  the  written  contract  as  an 
attendant  who  was  to  accompany  the 
stock.  American  Express  Co.  v. 
Ogles,  81  S.  W.  1023,  36  Tex.  Civ. 
App.  407. 

Vt. — Sprigg's  Adm'r  v.  Rutland  R. 
Co.,   77  Vt.  347,   60  Atl.   143. 

Utah. — Saunders  v.  Southern  Pac. 
R.  Co.,  13  Utah,  375. 

W.  Va. — Maslin  v.  Baltimore,  etc., 
R.  Co.,  14  W.  Va.  180,  35  Am.  Rep. 
748. 

Wis. — Szezepanski  v.  Chicago,  etc., 
R.  Co.,  147  Wis.  180,  133  N.  W. 
989;  Lawson  t.  Chicago,  etc.,  R.  Co., 
64  Wis.  447,  54  Am.  Rep.  634,  31 
Am.  A  Eng.  R.  Cas.  249. 
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veniences  are  necessarily  incident  to  the  undertaking."  And  a 
contract  with  such  a  person,  whereby  he  agrees  to  be  regarded  as 
an  employe  of  the  road,  to  whom  the  company  shall  be  liable  only 
as  to  its  regular  employes,  is  a  pretense,  a  subterfuge,  which 
cannot  change  the  true  relation  of  the  parties.^'  So,  where  he 
is  designated  in  the  contract  and  in  the  way  bill  as  "  in  charge 
free,'"'  or  as  "  a  man  in  charge.""  And  a  minor  knowingly 
received  by  a  conductor  as  assistant  to  a  drover,  under  a  pass 
containing  a  provision  prohibiting  minors  from  traveling  under 
such  a  pass,  is  to  be  regarded  a  passenger.^^  But  one  attempting 
wrongfully  to  secure  a  ride  on  a  freight  train,  without  paying 
for  it,  assumes  all  the  perils  incident  to  the  ride,*'  as  the  wife 
of  a  drover,  for  whom  he  obtained  a  pass  by  fraudulently  repre- 
senting her  to  be  a  part  ovraer  of  the  stock  shipped  •^''  or  a  person 
traveling  to  assist  in  the  care  of  the  stock,  although,  he  knew 
that  the  regulations  of  the  carrier  permitted  one  man  only  to 
go  free  for  such  purpose.^^  The  relation  of  passenger  ceases  after 
the  arrival  of  the  train  at  its  destination  and  a  reasonable  op- 
portunity for  the  passenger  to  leave  f^  or  upon  his  boarding  a 
passenger  train  when  his  pass  was  to  be  good  only  on  the  train 

14.  Lawson  v.  Chicago,  etc.,  R.  Co.,  19.  Richmond,  etc.,  R.  Co.  v.  Bum- 
supra;  Omaha,  etc.,  R.  Co.  v.  Crow,  sed,  70  Miss.  437,  12  So.  958. 
supra;  Chicago,  etc.,  R.  Co.  v.  Troy-  20.  Brown  v.  Missouri,  etc.,  R.  Co., 
er,  supra.  64  Mo.  536. 

15.  Missouri  Pac.  R.  Co.  v.  Ivey,  21.  Gardner  v.  New  Haven,  etc., 
supra.  R.  Co.,  51  Conn.  143,  50  Am.  Rep.  13, 

16.  Porter  v.  New  York,  etc.,  R.  18  Am.  &  Eng.  R.  Cas.  170.  But  the 
Co.,  59  Hun  (N.  Y.),  177,  13  N.  Y.  shipper  is  a  passenger  and  not  a 
Supp.  491;  Cleveland,  etc.,  R.  Co.  v.  trespasser,  by  reason  of  having  such 
Curran,  supra;  Buffalo,  etc.,  R.  Cto.  an  assistant  on  the  train,  where  the 
V.  O'Hara  (Pa.),  11  Am.  L.  R.  554,  carrier  has  consented  to  Ms  remain- 
9  Am.  &  Eng.  R.  Cas.  317,  12  Wkly.  ing  after  being  informed  by  the  ship- 
Notes  Cas.  473.  per  that  the  assistant  might  be  put 

17.  Indianapolis,  etc.,  E.  Ck).  v.  off.  Missouri  Pae.  R.  Co.  v.  Aiken, 
Beaver,  supra.  71  Tex.  373. 

18.  Texas,  etc.,  R.  Co.  r.  Garcia,  28-  Oreutt  v.  Northern  Pac.  R. 
supra.  Co.,  45  Minn.  368. 
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upon  which  his  stock  is  transported.^^  A  person  in  charge  of  cattle 
which  are  being  transported  for  hire  is  a  passenger  where  he 
travels  upon  a  freight  train  by  consent  of  the  carrier.^^  One  au- 
thorized by  contract  to  accompany  cattle  while  in  transport  is  a 
passenger,  and  his  status  as  such  is  not  changed  by  the  fact  that 
while  accompanying  the  same  he  rides  on  an  engine,  there  being 
no  more  suitable  place  available.^^  Where  the  agent  of  a  carrier 
was  told  on  making  out  the  bill  of  lading  that  there  was  no  one 
to  accompany  the  shipment,  and  the  bill  was  made  out  without 
provision  for  any  one  to  accompany  it,  an  agent  of  the  shipper 
who  had  previously  accompanied  shipments  under  a  provision 
of  the  bill  of  lading  was  not  entitled  to  be  in  the  car  as  a  pas- 
senger.^' 

§  29.  Persons  riding  on  trains  not  generally  used  for  passengers. 

One  who  is  received  on  a  construction  train  as  a  passenger 
by  the  conductor  in  charge  thereof  is  entitled  to  the  rights  of  a 
passenger,  although  the  conductor  had  no  authority  to  receive  him 
as  such,  unless  he  knew  that  he  was  riding  in  violation  of  the  car- 
rier's rules.^     Where  a  person  purchased  a  ticket  and  was  ac- 

23.  Thorp   v.    Concord   E.    Co.,    61       123  111.  App.  393,  aff'd  231  111.  393, 
Vt.    378,   and   the   fact   that   similar       77  N.  E.  470. 

tickets  had  been  previously  received  26.  Chicago,   etc.,  Ry.   Co.  v.  Hos- 

for   like   passage    did   not   alter    the  tetter,   171   Ind.  465,   84  N.  E.   534, 

case.  revg.  judg.  —  Ind.  App.  — ,  82  N.  E. 

24.  Illinois  Cfent.  R.  Co.  v.  Roths-  1134. 

child,  134  111.  App.  504.  27.  Chicago,  etc.,  R.  Co.  v.  Frazer, 

One    who   under    contract    with    a  55  Kan.  582,  40  Pac.  933;  St.  Joseph, 

railroad      company     accompanies     a  etc.,  R.  Co.  v.  Wheeler,  35  Kan.  185, 

shipment  of  live  stock  is  not  a  pas-  10  Pac.  461,  26  Am.  &  Eng.  E.  Gas. 

senger,  within  the  Nebraska  statute,  123,   where   a   railroad   company   or- 

and,    in    an    action    for    injuries    re-  dered  the  conductor  of  a  construction 

ceived,  the  common  law,  and  not  the  train  to  allow  no  one  to  ride  on  it, 

etatutory   rule    of    liability,    applies.  yet,  nothwithstanding,  persons  often 

Riley  V.  Chicago,  etc.,  E.  Co.,  78  Neb.  did   ride   on    it,    and   a   person,    not 

748,  111  N.  W.  847.  knowing  of  the  order,  was  permitted 

25.  Southern    Ey.    Co.    v.    Mullen,  to  ride  by  the  conductor,  the  carrier 
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cepted  by  the  conductor  of  a  construction  train  as  a  passenger 
thereon,  which  was  against  the  carrier's  orders,  except  on  official 
permit,  of  which  the  purchaser  of  the  ticket  had  no  notice,  but  he 
had  ridden  thereon  before  as  a  passenger,  and  knew  that  other 
passengers  were  on  the  train  when  he  took  it,  the  conductor  had 
such  an  apparent  authority  to  accept  him  as  a  passenger  that  such 
acceptance  made  him  a  passenger,  and  as  such  he  could  recover 
for  injuries  caused  by  the  carrier's  negligence.^  But  a  person 
riding  upon  a  construction  train  and  over  and  upon  side  tracks 
constructed  in  the  ordinary  manner  accepts  the  risks  incident  to 
such  a  train  and  track,  except  for  neglect  of  the  carrier;  and  any 
presumption  that  a  person  so  permitted  to  ride  by  an  employe  of 
the  carrier  is  not  lawfully  thereon,  may  be  overcome  by  special 
circumstances  implying  the  authority  of  such  employe  to  grant 
such  privilege.^'  An  employe  of  a  railroad  company  who  was  in- 
vited to  come  on  to  its  pay  train  to  receive  his  wages,  and  the  train 
was  set  in  motion  before  he  got  quite  off,  was  entitled  to  recover 
damages  as  though  he  had  been  a  passenger.*'  But  one  entering, 
to  ride  thereon,  a  pay  train,  on  which  the  carrier's  rules  do  not 
allow  passengers  to  ride,  is  bound  to  leave  it  as  soon  as  he  pru- 
dently can  after  notified  of  the  rule,  or  he  will  become  a  tresr 
passer.'^  A  railroad  company  may  be  liable  for  injuries  arising  to 
a  person  who  takes  passage  on  a  gravel  train,  such  train  not  being 
generally  used  for  the  transportation  of  passengers.'^    A  person 

was    held    responsible     for     injuries  31.  Chicago,   etc.,   R.   Co.   v.   Hoff- 

caused  by  the  negligence  of  the  train  man,  82  111.  App.  453;   Southwestern 

hands.  R.  Co.  v.  Singleton,  66  Ga.  253. 

28.  Spence  v.  Chicago,  etc.,  R.  Co.,  32.  Lawrenceburgh,  etc.,  R.  Co.  v. 
117  Iowa  1,  90  N.  W.  346.  Montgomery,  7  Ind.  474. 

29.  Rosenbaum  v.  St.  Paul,  etc.,  But  a  railroad  company  is  not  lia- 
R.  Co.,  3S  Minn.  173,  36  N.  W.  447,  8  ble  for  an  injury  to  a  child  caused  by 
Am.  St.  Rep.  653,  34  Am.  &  Eng.  R.  his  falling  under  a  moving  freight 
Cas.  274.  train  while   attempting  to  mount  it 

30.  Louisville,  etc.,  R.  Co.  v.  under  the  direction  of  an  employe  of 
Stacker,  86  Tenn.  343,  6  Am.  St.  Rep.  the  company  in  charge  of  the  gravel 
640.  train,  by  whom  he  had  been  invited 
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who  with  the  knowledge  of  the  conductor,  boards  a  train  on  a  rail- 
way operated  to  a  stone  quarry,  and  which  train  is  run  whenever 
necessary  to  carry  stone,  but  on  which  the  company  is  not  in  the 
habit  of  carrying  passengers,  and  is  permitted  to  ride  thereon,  no 
fare  being  demanded,  is  not  a  passenger.'^  A  railway  company 
owes  no  duty  to  an  intruder  upon  one  of  its  timber  trains  upon 
which  passengers  are  not  carried,  except  not  to  wantonly  or  wil- 
fully injure  him,  and  is  not  liable  for  personal  injuries  sustained 
by  him  by  the  negligence  of  its  employes.^*  A  person  riding  on 
the  track  on  a  railroad  velocipede  without  the  consent  or  with  the 
mere  acquiescence  of  the  company  is  a  trespasser,  and  can  recover 
against  the  company  for  injuries  only  in  case  of  wilful  negli- 
gence.'^ A  passenger  allowed  to  ride  on  a  special  train,  who  has 
no  notice  of  any  want  of  authority  to  grant  the  permission, 
whether  he  pays  fare  or  not,  in  the  absence  of  collusion  between 
him  and  the  conductor,  to  defraud  the  company  of  its  fare,  be- 
comes a  passenger,  and  as  such,  is  entitled  to  have  the  train  on 
which  he  travels  managed  with  the  care  that  is  due  from  a  com- 
mon carrier  to  passengers  on  a  train  of  that  character.^^  Plain- 
tiff's husband  was  killed  while  riding  on  defendant's  work  train 
in  violation  of  a  rule  forbidding  the  carrying  of  passengers  on 
work  trains.  Deceased  was  not  an  employe,  but  had  voluntarily  as- 
sisted in  loading  some  ties  before  boarding  it.  The  conductor  saw 
him  in  the  caboose,  but  having  observed  him  assisting  in  loading 
the  ties,  supposed  that  he  was  one  of  the  tie  men,  and  said  nothing 
to  him,  and  he  said  nothing  to  the  conductor.  Persons  had  fre- 
quently ridden  on  the  train  before,  in  violation  of  the  rule,  and 

to   the   place   where    the   injury   oc-  34.  Illinois    Cent.   E.    Co.   v.   Mea- 

curred,  as  his  act  in  giving  such  ad-  cham,  91  Tenn.  428,  19  S.  W.  233. 
vice  was  outside  the  scope  of  his  em-  35.  Craig   v.   Mt.    Carbon    Co.,    45 

ployment.   Keating  v.  Michigan  Cent.  Fed.  448. 

R.  Co.,  97  Mich.  154,  56  N.  W.  346,  36.  Wagner    v.    Missouri    Pac.    R. 

37  Am.  St.  Rep.  328.  Co.,  97  Mo.  512,  10  S.  W.  486,  36  L. 

33.  Menaugh  v.  Bedford  Belt  Ry.  R.  A.  156. 
Co.,  157  Ind.  20,  60  N.  E.  694. 

66 
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one  had  paid  a  conductor  twenty-five  cents  fare  on  a  freight  or 
■work  train  five  or  six  years  before  the  trial.  With  one  exception, 
none  of  plaintiff's  witnesses  testified  that  they  were  specially 
authorized  to  ride  on  the  train.  Defendant's  evidence  showed 
that  conductors  had  never  knowingly  allowed  any  one  to  ride  on 
work  trains  who  was  not  entitled  to  do  so,  that  every  effort  was 
made  by  the  proper  ofiicers  of  the  company  to  enforce  the  rule, 
and  that  they  did  not  know  that  it  was  violated;  and  there  was 
no  evidence  that  the  death  was  caused  by  the  willful,  intentional 
act  of  defendant.  It  was  held  that  defendant  was  not  liable,  since 
the  evidence  showed  that  it  used  reasonable  efforts  to  enforce  the 
rule,  and  that  deceased  was  a  trespasser  on  the  train  when  in- 
jured." 

§  30.  Persons  riding  on  engine. 

One  who  rides  upon  an  engine  by  consent  of  the  engineer,'* 
or  engine  driver,^'  or  a  fireman  in  charge  of  an  engine,^"  but  with- 
out the  knowledge  of  the  conductor,  and  in  violation  of  the  rules 
or  regulations  of  the  carrier,  known  to  him  or  of  which  he  has 
been  informed,  bears  none  of  the  relations  of  a  passenger  to  the 
company,  but  is  a  wrong-doer,  and  cannot  recover  damages  for  a 
personal  injury.  The  permission  of  such  employes  is  not  the 
permission  of  the  carrier,  they  having  no  authority  to  grant  it." 

37.  International  &  G.  N.  Ry.  Co.  etc.,  R.  Co.,  39  Neb.  798,  58  N.  W. 
V.  Hanna,   (Tex.  Civ.  App.)   58  S.  W.      444. 

548.  41.  Chicago,  etc.,  R.  Co.  v.  Casey, 

38.  Robertson  v.  New  York,  etc.,  9  111.  App.  632;  Virginia  Midland  R. 
R.  Co.,  22  Barb.  (N.  Y.)  91;  Radley  Co.  v.  Roach,  83  Va.  375,  34  Am.  & 
V.  Columbia  Southern  Ry.  Co.,  44  Or.  Eng.  R.  Cas.  271;  Darwin  v.  Char- 
332,  75  Pac.  212;  Wilcox  v.  San  An-  lotte,  etc.,  R.  Co.,  23  S.  C.  531,  55 
tonio,  etc.,  R.  Co.,  11  Tex.  Civ.  App.  Am.  Rep.  32,  and  the  rule  applies  to 
487,  33  S.  W.  379.  a  person  so  riding  on  the  pilot  of  an 

39.  Chicago,  etc.,  R.  Co.  v.  Mictie,  engine.  Sere  also  Ramm  v.  Minneapo- 
83  111.  437.  lis,  etc.,  R.  Co.,  94  Iowa,  296,  63  N. 

40.  Flower  v.  Pennsylvania  R.  Co.,  W.  751. 
69  Pa.  St.  310;  Woolsey  v.  Chicago, 
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But  an  employe  of  the  carrier  who  had  charge  of  the  trains,  train- 
men and  rolling  stock,  has  been  held  to  have  such  authority  and 
his  act  to  be  that  of  the  carrier.^'     On  the  other  hand,  a  person 
attempting  to  get  on  the  engine  of  a  freight. train  to  ride,  although 
by  invitation  of  the  conductor  of  the  train,  has  been  held  not  to 
be  a  passenger.^'    It  may  be  a  question  for  the  jury,  in  some  cases, 
to  determine  v^hether,  under  all  the  facts  of  the  case,  the  carrier 
has  by  its  conduct  held  out  its  employes  as  authorized  to  consent 
to  carry  a  person  on  the  engine.**    Where  a  contract  for  a  ship- 
ment of  stock  entitled  the  shipper  to  free  transportation  in.  the 
caboose,   the  conductor  of  the  train  had  no  implied  authority, 
irrespective  of  circumstances,  to  invite  the  shipper  to  ride  on  the 
engine,  and  where  he  had  no  express  authority  to  do  so  or  to  waive 
the  provision  of  the  contract  requiring  the  shipper  to  ride  in  the 
caboose,  the  question  whether  the  conductor's  invitation  to  the 
shipper  to  ride  on  the  engine  was  a  waiver  of  the  provision  of  the 
contract  was  one  of  fact  for  the  jury.*^     The  fact  that  one  who 
was  invited  by  the  conductor  of  a  train  to  ride  on  the  engine, 
invited  deceased  to  ride  with  him  on  a  box  car  of  the  train,  did 
not  make  deceased  a  passenger  on  the  train.*'     It  was  improper 

42.  Nashville,  etc.,  R.  Co.  v.  Er-  nings,  217  111.  140,  75  N.  E.  457,  in 
win  (Tenn.),  3  Am.  &  Eng.  R.  Cas.  order  to  establish  a  waiver  by  a  con- 
465.  ductor  of  such  a  provision  in  a  oon- 

43.  Files  v.  Boston,  etc.,  R.  Co.,  tract,  the  shipper  must  aflBrmatively 
149  Mass.  204,  even  though  he  had  show,  in  the  absence  of  evidence  of 
ordered  the  freight  cars  for  the  use  express  authority,  that  such  action 
of  his  employers  in  shipping  goods,  was  within  the  apparent  scope  of  the 
and  had  previously  been  permitted  to  conductor's  authority,  and  that  the 
ride  by  invitation,  and  had  seen  shipper  did  not  know  or  have  rea- 
others,  including  railroad  employes,  sonable  ground  to  believe  that  the 
do  so.  conductor     was     exceeding     his     au- 

44.  Waterbury  v.  New  York,  etc.,  thority.  See  Tjake  Shore,  etc.,  R. 
E,  Co.,  31  Blatchf.  (U.  B.)  314,  17  Co.  v.  Brown,  133  111.  162,  14  N.  E. 
Fed.   671,   so  held   in  the  case  of   a  197. 

drover    riding    under   a    contract   to  46.  De  Palacios  v.  Rio  Grande,  etc., 

carry  his  cattle.  R.   Co.,    (Tex.   Civ.  App.)    45   S.   W. 

45.  Illinois    Cent.    R.    Co.   v.   Jen-      613. 
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to  charge  that,  if  plaintiff  rode  in  the  caboose  about  ninety  miles 
with  the  consent  of  the  conductor,  he  had  the  right  to  assume  that 
the  conductor  was  not  violating  his  duty,  though  there  was  a  rule, 
unknown  to  him,  prohibiting  the  conductor  from  carrying  pas- 
sengers; as  it  disregarded  all  evidence  as  to  plaintiff's  knowledge 
of  such  rule.*' 

§  31.  Persons  riding  on  hand  cars. 

Persons  riding  on  a  hand  car,  ordinarily  used  for  the  trans- 
portation of  the  carrier's  employes,  without  the  knowledge  and 
against  the  rules  of  the  carrier,  although  riding  by  permission  or 
invitation  of  an  employe  of  the  carrier,  such  as  a  section  foreman 
or  those  in  charge  of  the  hand  car  to  do  other  work,  but  not  an 
authorized  agent  of  the  carrier  for  the  purpose  of  carrying  pas- 
sengers on  a  hand  car,  are  not  passengers,  but  mere  licensees,  and 
assume  all  the  risks  of  that  mode  of  travel.'*'  In  order  to  con- 
stitute a  person  riding  on  a  hand  car  a  passenger  and  render  the 
carrier  liable  to  him  as  such,  the  authority  of  the  servant  of  the 
carrier  to  accept  the  person  as  a  passenger  and  thus  use  the  hand 
car  must  be  shown,*'  or  that  he  was  with  the  consent  of  the  carrier 
so  traveling,'"  or  that  a  custom  of  employes  of  the  carrier  to  allow 
persons  to  so  ride  was  known  to  and  acquiesced  in  by  the  officers 
of  the  carrier,'"^  or  that  the  carrier  was  a  common  carrier  of 

47.  Cleveland,  etc.,  R.  Co.  v.  Best,  for  gross  negligence  by  which  he  is 
169   111.   301,  48  N.  E.   684,  rev'g   68       injured. 

111.  App.  532.  49.  Pool   V.    Chicago,   etc.,    R.   Co., 

48.  Eathbone  v.  Oregon  E.  Co.  56  Wis.  237,  8  Am.  &  Bng.  R.  Cas. 
(Or.),  66  Pac.  909;  Hoar  v.  Maine  360;  International,  etc.,  R.  Co.  v. 
Cent.  R.  Co.,  70  Me.  65,  35  Am.  Rep.  Code,  68  Tex.  713;  International,  etc., 
299 ;  Gulf,  etc.,  E.  Co.,  v.  Dawkins,  R.  Co.  v.  Prince,  77  Tex.  560,  44  Am. 
77  Tex.  338,  even  though  the  person  &  Eng.  R.  Cas.  394,  14  S.  W.  171. 
may  be  ignorant  of  rules  forbidding  50.  International,  etc.,  R.  Co.  v. 
such  transportation;  Willis,  v.  At-  Gray,  65  Tex.  33,  27  Am.  &  Eng.  R. 
lantie,  etc.,  R.  Co.,  122  N.  C.  905,  29  Cas.  318. 

S.  E.   941,   but  the  carrier   is   liable  51.  Houston,  etc.,  E.  Co.  v.  Bo'ling, 

59  Ark.  395,  43  Am.  St.  Eep.  38. 
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passengers  by  hand  cars.^^  Where  a  company  sued  had  only 
owned  the  railroad  for  five  years,  evidence  of  what  was  done  dur- 
ing that  time  alone  was  admissible  to  show  abrogation  of  a  rule 
forbidding  the  use  of  hand  cars  for  the  carriage  of  passengers."' 
The  fact  that  boys  of  immature  age  have  been  accustomed  to  ride 
on  a  hand  car  of  a  railway  company,  for  their  own  pleasure,  by 
the  consent  and  invitation  of  the  section  foreman,  though  con- 
tinuing at  irregular  periods  for  over  a  year,  is  not  sufficient  to 
constitute  a  license  on  the  part  of  the  company  to  so  use  the  hand 
car,  when  the  rule  of  the  company  prohibits  such  use  to  the  knowl- 
edge of  the  foreman,  in  the  absence  of  a  showing  that  some  one 
of  the  managing  officers  of  the  company  had  actual  or  constructive 
knowledge  of  such  permission  and  use.^*  One  who  borrows  a 
hand  car  for  use  on  a  railroad  from  an  employe,  who  is  without 
authority  to  loan  it,  is  a  mere  trespasser.^^  The  acts  of  men  in 
the  employ  of  a  railroad  company  in  taking  a  hand  car  and  going 
to  tovsTi  after  the  hours  of  work  without  the  permission  of  the 
foreman  is  not  within  the  scope  of  their  employment,  nor  in  the 
business  of  the  railroad,  so  as  to  render  the  latter  liable  for  in- 
juries caused  by  such  act  to  third  persons.^* 

§  32.  Employes  of  others  carried  under  contract  with  carrier. 

A  porter  of  a  palace  car,  whose  duties  are  to  collect  fares  and 
wait  on  passengers  in  such  car,  is  entitled  to  the  rights  of  a  pas- 
senger, in  respect  of  the  careful  running  and  management  of  the 
train."    But  a  porter  of  a  Pullman  car,  who  is  given  free  trans- 

52.  Hoar  v.  Maine  Cent.  R.  Co.,  70  54.  Lake  Shore,  etc.,  R.  Co.  v. 
Me.  65,  35  Am.  Rep.  299.                           Duer,  31  Ohio  Cir.  Ct.  513,  11  0.  C. 

53.  Cleveland  v.  Pine  Bluff  Arkan-      D.  761. 

eas  Ry.   Co.,  — »Ark.  — ,  154   S.  W.  55.  Louisville  &  N.  R.  Co.  v.  Wade, 

191,   holding   also   that   the   evidence  46  Fla.  197,  35  So.  863. 
■was  insufficient  to  show  that  the  rail-  56.  St.  Louis  S.  W.  Ry.  Co.  v.  Har- 

■way  company  consented  to  the   car-  vey,  144  Fed.  806,  75  C.  C.  A.  536. 
riage  of  passengers  on  its  hand  cars,  57.  Jones  v.  St.  Louis  S.  W.  R.  Co. 

or   that  its   officers  knew  that  they  125  Mo.  666,  28  S.  W.  883,  46  Am. 

were  so  used.  St.  Rep.  514,  26  L.  R.  A.  718. 
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portation  by  the  railway  company  on  whose  line  he  runs,  under 
a  contract  between  the  Pullman  Company  and  the  railway  com- 
pany, is  not  a  passenger  of  the  latter,  so  as  to  create  the  usual 
legal  presumption  of  negligence  through  the  mere  happening  of  an 
accident  causing  him  personal  injuries.^*    A  person  in  charge  of 
a  private  car,  and  acting  as  brakeman,  is  not  an  employe  of  the 
railroad  company  so  as  to  free  the  company  from  liability  for 
injury  from  the  negligence  of  its  agents,  but  is  so  far  a  passenger 
that  he  may  recover  damages  for  such  injury.^'    Where  a  person 
who  has  bought  a  ticket  over  a  railroad  is  received  as  a  passenger 
by  the  railroad  company  in  a  train  run  by  it  over  its  line,  the 
company's  liability  to  the  passenger  is  not  dependent  on  its  owner- 
ship of  the  cars  or  engines  forming  the  train.^"     The  fact  that 
one  had  a  private  arrangement  between  a  railroad  company  and 
himself  whereby  he  could  ride  on  freight  trains  did  not  render  the 
road's  relation  to  him  other  than  that  of  a  common  carrier.*^ 
Where,  by  an  arrangement  between  a  lumber  company  and  the 
defendant  railway  company,  the  defendant  agreed  to  carry  the 
lumber  company's  employes  to  and  from  work,  an  employe  riding 
to  work  on  a  logging  train  was  entitled  to  the  rights  of  a  passen- 
ger.°^    Where  a  railroad  company  makes  a  special  contract  with 
circus  proprietors  to  haul  their  cars  for  a  gross  sum,  the  proprie- 
tors to  load  and  unload,  assume  all  risk  of  accident,  and  save  the 

One  not  in  the  employment  of  a  58.  Hughson  v.  Richmond  &  iJ.  R. 
railroad  company,  but  using  its  facili-  Co.,  S  App.  D.  C.  98. 
ties  under  a  contract  between  the  59.  Lackawanna  &  B.  R.  Co.  v. 
railroad  company  and  his  employer,  Chenewith,  53  Pa.  St.  (2P.  F.Smith) 
the  Pullman  Gar  Company,  which  382,  91  Am.  Dec.  168. 
simply  permits  his  carriage  for  and  60.  Hannibal,  etc.,  R.  Co.  v.  Mar- 
in   connection   with   the   business   of  tin,  111  111.  219. 

his   employer  conducted  on  the  rail-  Gl.  Gardner  v.  St.  Louis  &  S.  F.  R. 

load,  is  not  a  "passenger,"  but  a  fel-  Co.,  117  Mo.  App.  138,  93  S.  W.  917. 

low  servant,  under  Act  April  4,  1868  62.  Trinity     Valley      R.      Co.      v. 

(P.  L.  58),  of  the  trainmen.     Lewis  Stewart,  —  Tex.  Civ.  App.  — ,  63  S. 

V.   Pennsylvania  R.  Co.,   69   A.   821,  W.  1085. 
820  Pa.  317. 
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company  harmless,  the  relation  of  the  company  to  an  employe 
of  the  circus,  who  travels  on  the  train  under  such  contract,  is  not 
that  of  a  common  carrier,  and  it  is  not  obliged  to  inspect  the 
trucks  of  the  cars,  and  is  therefore  not  liable  for  an  injury  to 
such  employe  arising  from  a  defective  car  truck,  which  inspec- 
tion would  have  revealed/'    In  an  action  against  a  railroad  com- 
pany for  wrongful  death,  the  facts  that  the  train  on  which  intes- 
tate was  riding  was  a  special  train  of  soldiers  transferred  from 
another  road,  and  that  defendant  was  transporting  the  train  under 
a  special  contract  to  furnish  the  government  with  motive  power 
and  a  train  crew,   did  not  affect  plaintiff's   right  to  recover.*^ 
Where  a  furnace  company  rims  cars  between  its  furnaces  and  ore 
banks  under  a  traffic  arrangement  with  a  railroad  company  re- 
quiring the  furnace  company  to  furnish  its  own  cars,  and  a  man 
to  take  charge  of  them,  an  employe  of  the  furnace  company,  whose 
duties  are  to  go  with  the  cars  from  his  employer's  yards  to  and 
over  the  railroad,  and  see  that  they  get  to  the  ore  banks,  is  not. 
while  riding  on  such  cars  over  the  railroad,  a  passenger,  within 
a  statute  providing  that  when  any  person  shall  sustain  personal 
injury  while  lawfully  employed  on  any  train  thereon,  of  which 
company  such  person  is  not  an  employe,  the  right  of  action  in 
such  case  against  the  company  shall  be  such  only  as  would  exist 
if  such  person  were  an  employe;  and  that  such  action  shall  not 

63.  Robertson  v.  Old  Colony  E.  of  his  employment,  wio  was  not  a 
Co.,  156  Mass.  535,  31  N.  E.  650,  33  party  to  such  transportation  con- 
Am.  St.  Rep.  483.  tract,  so  as  to  entitle  such  employe 

Where  a  carrier  leased  motive  to  recover  against  the  railroad  com- 
power,  the  use  of  its  tracks,  and  tra/in  pany  for  injuries  sustained  in  a,  col- 
operatives  to  a  circus  company,  un-  lision  between  two  sections  of  the  cir- 
der  a  contract  exempting  the  carrier  cus  train.  Clough  v.  Grand  Trunk  & 
from  liability  for  all  injuries,  the  re-  Western  R.  Co.,  155  Fed.  81,  11  L.  R. 
lation  of  passenger  and  carrier   did  A.   (N.  S.)   446. 

not  exist  between  the  railroad  com-  64.  Galveston,  etc.,  R.  Co.  v.  Pars- 

pany  and   an  employe  of  the  circus  ley,  6  Tex.  Civ.  App.  150,  35  S.  W. 

company   traveling    solely   by   virtue  64. 
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apply  to  passengers.^^  A  tie  inspector  of  another  railroad,  who 
was,  with  consent  of  the  defendant  railroad,  riding  on  its  train 
in  order  to  examine  certain  ties  bought  by  his  master,  while  not 
technically  a  passenger,  is  entitled  to  the  same  care  as  a  passenger, 
his  condition  being  analogous  to  that  of  an  express  messenger,, 
and  this  duty  is  not  lessened  by  an  Oklahoma  statute  which  pro- 
vides that  a  carrier  of  persons  without  reward  must  use  ordinary 
care  for  their  safety,  as  that  statute  obviously  applies  to  persons 
carried  gratuitously,  and  not  by  virtue  of  a  contract.^^  Plaintiff 
was  the  servant  of  one  who  had  contracted  with  a  railroad  com- 
pany to  erect  fences  along  the  right  of  way,  the  contract  requiring 
the  railroad  to  transport  the  contractor's  servants.  When  the 
road  was  sufficiently  completed  the  railroad  put  on  a  train,  con- 
sisting of  a  water  tank  car,  some  freight  cars,  and  a  passengea- 
coach.  When  the  conductor  and  crew  of  such  train  were  prepar- 
ing to  take  the  locomotive  and  tank  car  to  a  certain  place,  the  con- 
tractor requested  the  conductor  to  carry  plaintiff  there  on  th'. 
tank  car,  and  while  riding  thereon,  plaintiff  was  injured  owinji' 
to  the  derailment  of  the  train.  There  was  a  rule  of  the  company 
forbidding  freight  conductors  to  allow  passengers  on  freight  cars- 
It  was  held  that,  under  the  facts,  a  contention  that  the  relation 
of  passenger  and  carrier  did  not  exist  between  plaintiff  and  the 
railroad  because  of  the  rule  forbidding  the  carrying  of  passen- 
gers on  freight  cars  was  of  no  merit." 

§  33.  Employes  of  others  carried  under  contract. — Mail  clerks. 
A  mail  agent  or  postal  clerk  employed  and  engaged  in  the  ser- 
vice of  the  United  States  government  and  traveling  in  the  postal 
or  mail  car,  in  charge  of  the  mails,  under  a  contract  between  the 
government  and  the  carrier  for  the  carriage  of  mail  and  the  mail 
clerks  having  lawful  custody  thereof,  is  a  passenger  for  hire  to 

65.  Miller  v.  Cornwall  R.  Co.,  154  67.  Gray  v.  Columbia,  etc.,  R.  Co., 
Pa.  St.  473,  26  Atl.  779.                            49  Or.  18,  88  Pac.  297. 

66.  St.  Louis,  etc,.  R.  Co.  v.  Kitch- 
en. OS  Ark.  507.  136  S.  W.  970. 
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whom  the  carrier  owes  the  same  duty  that  it  does  to  passengers 
riding  upon  the  train,  in  so  far  as  its  liability  for  personal  in- 
juries arising  from  its  negligence  is  concerned;  the  compensation 
for  the  carriage  of  such  agents  or  clerks  must  be  regarded  as 
included  in  that  paid  by  the  government  for  the  carriage  of  the 
mails.  He  is  in  no  sense  an  employe  of  the  railroad  company 
on  whose  trains  he  travels  in  the  performance  of  his  official  duty.^* 
The  carrier  is  under  the  same  obligation  to  him,  as  regards  suit- 


es. W.  T.— Seybolt  v.  New  York, 
etc.,  E.  Co.,  95  N.  Y.  583,  47  Am. 
Rep.  75,  18  Am.  &  Eng.  R.  Cas.  163, 
31  Hun  (N.  Y.)  100;  NoHon  v. 
Western  R.  Corp.,  15  N.  Y.  444,  69 
Am.  Dec.  633,  aff'g  10  How.  Prac. 
(N.  Y.)  97. 

V.  8. — Chesapeake,  etc.,  R.  Co.  v. 
Fatten,  33  App.  D.  C.  113,  33  Wash. 
L.  Rep.  85;  Weaver  v.  Baltimore  & 
O.  Ry.  Co.,  3  App.  D.  C.  436,  23 
Wash.  L.  Rep.  393;  Gleason  v.  Vir- 
ginia Midland  R.  Co.,  140  U.  S.  435, 
35  L.  Ed.  458,  11  Sup.  Ct.  859;  Ar- 
rowsmith  v.  Nashville,  etc.,  R.  Co., 
57  Fed.  165,  58  Am.  &  Eng.  R.  Oas. 
3.  But  see  Price  v.  Pennsylvania  R. 
Co.,  113  U.  S.  219,  dismissing  writ 
of  error  in  96  Pa.  St.  356,  1  Am.  & 
Eng.  R.  Cas.  234,  holding  that  under 
the  statutes  of  Pennsylvania  postal 
agents  are  excluded  from  the  class 
therein  designated  as  passengers  and 
are  thereby  placed  on  the  same  foot- 
ing as  the  employes  of  the  carrier  in 
respect  to  their  rights  of  action 
against  the  carrier  for  injury  occa- 
sioned by  negligence. 

Del. — Wood  v.  Philadelphia,  etc., 
R.  Co.,  1  Boyce  (24  Del.),  336,  76 
Atl.  618. 

D.  C. — Lindsey  v.  Pennsylvania  R. 
Co.,  36  App.  D.  C.  503. 


Ind. — Cleveland,  etc.,  R.  Co.  v. 
Ketcham,  133  Ind.  346,  36  Am.  St. 
Rep.  550,  19  L.  R.  A.  339,  33  N.  E. 
116;  Ohio,  etc.,  R.  Co.  v.  Voight,  123 
Ind.  388,  23  N.  E.  775 ;  Malott  v.  Cen- 
tral Trust  Co.  of  Greencastle,  168  Ind. 
438,  79  N.  E.  369.  In  the  first  of 
these  cases  it  was  held  that  doing 
extra  work  on  a  train,  while  not  on 
his  regular  run,  did  not  affect  the 
carrier's  liability,  or  make  him  a 
trespasser. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Kingman,  18  Ky.  Law  Rep.  82,  35  S. 
W.  364,  5  Am.  Eng.  R.  Cas,  N.  S. 
401. 

III. — Barker  v.  Chicago,  etc.,  R. 
Co.,  149  111.  App.  520,  aff'd  90  N.  E. 
1057;  Waba-sh  R.  Co.  v.  Jellison,  124 
111.   App.   652. 

Mont, — Hoskins  v.  Northern  Pac. 
R.  Co.,  39  Mont.  394,  102  Pac.  988. 

Pa. — Foreman  v.  Pennsylvania  R. 
Co.,  195  Pa.  St.  499,  46  Atl.  109. 

Me. — Libby  v.  Maine  Cent.  R.  Co., 
85  Me.  34,  26  Atl.  943,  20  L.  R.  A. 
Mass.  813. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
State,  72  Md.  36,  20  Am.  St.  Rep. 
454,  18  Atl.  1107,  6  L.  R.  A.  706. 

Minn. — Duker  v.  Chicago,  etc..  R. 
Co.,  103  Minn.  99,  113  N.  W.  901. 

Mo. — Mellor    v.    Missouri    Pac.    R. 
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able  and  safe  carriage,  that  it  is  to  the  ordiaary  passengers,  and 
for  a  breach  of  its  duty,  expressly  imposed  upon  the  carrier  by 
statute,  to  heat  the  mail  car  in  which  he  is  compelled  to  ride  in 
the  discharge  of  his  duties,  whereby  an  injury  is  sustained,  a  right 
of  action  accrues. °'  A  United  States  railway  mail  clerk  is  a  pas- 
senger, when  on  a  train  in  the  performance  of  his  duties.™  A 
mail  clerk  in  the  employ  of  the  United  States  government  is  a 
passenger  of  the  carrier  as  well  while  in  transit  as  during  the 


Co.,  105  Mo.  455,  47  Am.  &  Eng.  R. 
Cas.  450,  16  S.  W.  849,  10  L.  R.  A. 
36;  MagofBn  v.  Missouri  Pac.  R.  Co., 
102  Mo.  540,  47  Am.  &  Eng.  R.  Cas. 
489. 

y.  C. — Grant  v.  Raleigh,  etc.,  R. 
Co.,  108  X.  C.  462. 
,  g.  c. — ^Hammond  v.  Xorth  Eastern 
R.  Co.,  6  S.  C.  130,  24  Am.  Rep.  467. 
Tex. — Houston,  etc.,  R.  Co.  v.  ilc- 
Cullough,  22  Tex.  Cit.  App.  208,  55 
S.  W.  392;  Houston,  etc.,  R.  Co.  v. 
Hampton,  64  Tex.  427,  22  Am.  &  Eng. 
R.  Cas.  291;  International  &  G.  X. 
R.  Co.  V.  Davis,  17  Tex.  Civ.  App. 
340,  43  S.  W.  540. 

Utah. — Schuyler  v.   Southern  Pac. 
Co..  37  Utah,  612,  109  Pac.  458. 1025. 
rf.— Hale  V.  Grand  Trunk  R.  Co., 
60  Vt.  605. 

Fa.— Norfolk,  etc.,  R.  Co.  v.  Shott, 
92  Va.  34.  22   S.  E.   811. 

Eng. — Collett  v.  London,  etc.,  R. 
Co.,  16  Q.  B.  984,  71  E.  C.  L.  984. 

In  Gulf,  etc..  R.  Co.  v.  Wilson.  79 
Tex.  371.  15  S.  W.  230,  23  Am.  St. 
Rep.  345,  11  L.  R.  A.  486,  the  court 
says:  "Whether  the  public  carrier  of 
passengers  receives  an  agreed  com- 
pensation for  the  transportation  of 
such  persons  (mail  agents,  express 
agents  or  messengers ) ,  is  compen- 
sated therefor  by  the  charge  for  the 


car  or  for  transportation  of  the 
property  of  which  the  person  to  be 
carried  has  charge,  or  rece«ves  no 
compensation  whatever  for  the  car- 
riage of  such  persons,  is  a  scatter  of 
no  importance.  It  is  enough  that  he 
is  lawfully  on  the  car,  and  entitled 
to  transporta*ion,  to  give  iiim  the 
character  of   a  passenger.'' 

69.  Lindsey  v.  Pennsylvania  R. 
Co.,  36  App.  D.  C.  503,  34  Wash.  L. 
Rep.  95. 

70.  U.  S.— Southern  Pac.  Co.  v. 
Calvin,  144  Fed.  348,  75  C.  C.  A.  350; 
Delaware  &  Hudson  Co.  v.  Yarring- 
ton,  152  Fed.  396,  81  C.  C.  A.  522, 
aff'g  Yarrington  v.  Delaware  &  Hud- 
son Co.,  143   Fed.  565. 

Tenn. — Illinois  Cent.  R.  Co.  v.  Por- 
ter, 117  Tenn.  13,  94  S.  W.  666. 

Tex. — Sproule  v.  St.  Louis,  etc.,  R. 
Co.,  —  Tex.  Civ.  App.  — ,  91  S.  W. 
657. 

But  see  Foreman  v.  Pennsylvania 
R.  Co.,  195  Pa.  St.  499,  46  Atl.  109, 
holding  that  a  postal  clerk,  while  on 
a  railroad  train  in  the  performance 
of  his  duties,  is  not  a  passenger,  so 
that  the  railroad  is  liable  to  him  for 
an  injury  only  in  case  of  n^ligence 
which  would  render  it  liable  to  its 
own  employe. 
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ensuing  period,  when  he,  pursuant  to  a  long  continued  custom, 
remained  in  the  yards  of  the  carrier  at  work  in  his  car."  In  an 
action  by  a  postal  clerk,  who  had  paid  no  fare,  and  who  was  in- 
jured in  unloading  mail  in  a  postal  car,  which  recently  had  been 
detached  from  a  train  on  its  arrival  at  its  final  station,  and  was 
standing  on  a  side  track,  it  was  assumed  that  he  had  originally 
and  still  had  the  rights  of  a  passenger.'^  Mail  agents,  postal 
clerks,  and  express  messengers  are  passengers  on  the  train  on 
which  they  ride  while  working,  and  while  they  cannot  rely  upon 
the  contract  between  the  carrier  and  the  government  to  impose  a 
liability  on  the  carrier  in  their  favor,  they  may  rely  upon  the 
legal  duty  of  one  undertaking  to  perform  even  a  gratuitous  ser- 
vice to  exercise  the  care  which  the  nature  of  the  undertaking  re- 
quires.^^  An  employe  in  the  railway  mail  service  who  in  good 
faith  and  with  the  consent  of  the  carrier  accepts  when  off  duty  a 
free  passage  in  interstate  transportation  does  not  forfeit  his  right 
to  the  benefit  of  a  rule  of  the  local  law  which  charges  a  carrier 
with  the  duty  to  exercise  care  for  the  safety  of  gratuitous  pas- 
sengers because  his  gratuitous  carriage  may  have  been  forbidden 
by  the  Hepburn  Act  June  29,  1906,  since  that  statute  itself  fixed 
the  penalty  for  violations  of  its  prohibition  by  declaring  that  the 
carrier  and  passenger  shall  in  such  cases  be  deemed  guilty  of  a 
misdemeanor  punishable  by  fine.'* 

§  34.  Employes  of  others  carried  under  contract — Express  mes- 
sengers. 
An    express  messenger,   occupying  an  express  car,   in  charge 
of  express  matter,  in  pursuance  of  a  contract  between  the  rail- 
road company  and  the  express  company  to  transport  the  mes- 

71.  Wabash  R.  Co.  v.  Jellison,  134  73.  Southern  R.  Co.  v.  Harrington, 
111.  App.  653.  166  Ala.  630,  53  So.  57. 

72.  Stoddard  v.  New  York,  etc.,  R.  74.  Southern  Pac.  Co.  v.  Schuyler, 
Co.,  181  Mass.  433,  63  N.  E.  937.  227  U.  S.  601,  57  L.  Ed.  — ,  33  Sup. 

Ct.  277   (February,  1913). 
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sengers  of  the  express  company  and  certain  specified  property  free 

of  charge,  the  latter  company  assuming  all  transportation  risks 

and  other  liability  arising  in  respect  thereof,  is  a  passenger,  and 

cannot,  without  his  knowledge  or  consent,  be  chargeable  with  the 

stipulations  in  the  contract;   while,   when  he  entered  into   the 

service  of  the  express  company,  he  assumed  the  ordinary  hazards 

incident  to  that  business,  there  was  no  presumption  or  implied 

understanding,   that  he  took  upon  himSelf  the  risks  of  injury 

which  he  might  suffer  through  the  railroad  company's  negligence.'" 

Presumptively  he  is  entitled  to  protection  against  personal  injury 

by  the  negligence  of  the  carrier,  and  where  there  is  no  express 

exemption  provided  by  the  contract,  the  carrier  is  liable  for  the 

consequences  of  his  own  or  its  servant's  negligence,  to  persons 

traveling  upon  its  trains  as  messengers  or  agents  of  an  express 

company,  to  the  same  extent  as  to  other  passengers,  although  no 

charge  is  made  for  their  fare.™    But  an  express  messenger  is  not 

a  passenger,  within  the  meaning  of  the  rule  of  public  policy, 

which  denies  the  validity  of  contracts  limiting  the  liability  of  a 

carrier  to  a  passenger  for  negligence,  and  cannot  recover  from  the 

carrier  for  injuries  sustained  by  the  carrier's  negligence,  where 

the  contract  between  the  companies  exempts  the  railroad  company 

from  such  liability,  while  his  own  contract,  voluntarily  entered 

into  as  a  condition  of  employment,  assumes  all  such  risks,  and 

75.  Brewer  v.  New  York  Cent.,  same  protection.  Blair  v.  Erie  E. 
etc.,  R.  Co.,  124  N.  y.  59,  31  Am.  St.      Co.,  supra. 

Rep.  647,  47  Am.  &  Eng.  R.  Cas.  485.  An   agent  of  an  express  company, 

76.  Blair  v.  Erie  R.  Co.,  66  N.  Y.  entitled  to  ride  on  trains  pursuant 
313,  23  Am.  Rep.  55;  Smith  v.  New  to  a  contract  between  the  company 
York  Cent.  R.  Co.,  24  N.  Y.  223.  39  and  the  railroad  company,  is  a  pa^- 
Barb.  (N.  Y.)  133;  Nolton  v.  West-  senger  while  on  the  train  in  the  dis- 
ern  R.  Co.,  15  N.  Y.  444,  69  Am.  Dec.  charge  of  his  duties.  Missouri,  etc., 
623;  Collett  v.  London,  etc.,  R.  Co.,  R.  Co.  of  Texas  v.  Blalack,  (Tex.) 
16  Q.  B.  984,  16  Ad.  &  E.  984.  And  147  S.  W.  559,  aflf'g  judgment  128  S. 
one  temporarily  supplying  the  place  W.  706.  See  also  San  Antonio,  etc., 
of  an  express  messenger  stan-is  in  the  R.  Co.,  6  Tex.  Civ.  App.  102,  24  S. 
same  position  and   is  entitlpd   to  the  W.  839. 
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stipulates  that  he  will  indemnify  and  hold  his  employer  harmless 
from  all  liability  for  such  injury."  An  express  messenger,  while 
riding  in  a  ear  furnished  by  a  railroad  company  to  the  express 
company  by  which  he  is  employed,  imder  a  contract  by  which  the 
employes  therein  are  carried  free,  occupies  a  relation  to  the  rail- 
road company  analogous  to  that  of  one  of  its  own  employes,  and 
the  care  which  such  company  owes  him  in  respect  of  its  track, 
engine,  cars,  and  the  operation  of  its  trains  is  measured  by  that 
which  it  owes  to  those  in  its  immediate  service.'^  An  express 
iliessenger,  while  on  duty  in  a  car  provided  by  the  express  com- 
pany under  a  contract  between  it  and  the  railroad  company,  is 
not  a  passenger,  since  in  carrying  the  property  and  employes  of 
the  express  company  the  railroad  company  is  a  private  carrier.''' 
Where  there  is  no  express  contract  between  the  express  messenger 
and  the  railroad  company,  and  he  is  being  carried  under  a  contract 
between  the  railroad  company  and  the  express  company,  his  pas- 
sage being  paid  for  in  the  contract,  he  occupies  the  position  of 
an  ordinary  passenger,  as  to  the  liability  of  the  common  carrier, 

77.  Baltimore,     etc.,     R.      Co.     v.  the  messenger  is  chargeable  with  no- 

Voight,   176  U.   S.   498.  20   Sup.   Ct.  tice  of  the  contract  under  which  he  is 

385,  44  L.  Ed.  560.     But  the  rule  is  being    transported    by    the    railroad 

otherwise,   where  the   messenger   has  company.      Long    v.    Lehigh    Valley 

not  entered  into  such  a  contract  and  R.  Co,  130  Fed.  870,  65  C.  C.  A.  354. 

did   not  know  of  the  agreement  be-  A  railroad  acts  as  a  common  car- 

tween    the   companies.      Chamberlain  rier  in  transporting  an  express  mea- 

V.  Pieraon,  87  Fed.  430,  59  U.  S.  App.  senger,  though  he  travels  in  a  special 

55.  car  provided  for  the  express  business. 

An  express  messenger  while  riding  Voight  v.  Baltimore,  etc.,  R.  Co.,  79 

in  a  railway  car  in  the  performance  Fed.  561:   Davis  v.  Chesapeake  &  0. 

of   the  duties  of  his  employment  is  R.  Co.,  29  Ky.  I^aw  Rfp.  53,  93  S.  W. 

not  a  passenger,  nor  does  the  railroad  339,  5  L.  R.  A.  N.  S.  458.     See  also 

company  occupy  the  relation  of  com-  Kentucky  Cent.  R.  Co.  v.  Thomas,  6 

mon  carrier  toward  him,  but  of  a  pri-  Ky.  Law  Rep.  599. 

vate    carrier   only,    and    there    is   no  78.  Chicago,  etc.,  R.  Co.  v.  O'Brien, 

public  policy  which  forbids  the  par-  132  Fed.  593,  67  C.  C.  A.  431. 

ties  from  contracting  for  its  exemp-  79.  Perry  v.  Philadelphia,   etc.,  R. 

tion   from  liability  for  negligence  in  Co.,  1  Boyce    (34  Del.),  399,  77  Atl. 

the  carrying  of  such  messenger;  and  735. 
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for  injuries  he  may  sustain,  caused  by  its  negligence  or  that  of 
its  employes.  In  accepting  his  employment,  he  took  upon  himself 
the  risk  of  accidents  incident  to  the  nature  of  his  business,  but 
not  the  risks  resulting  from  the  negligence  of  the  railroad  com- 
pany in  the  management  of  its  trains.*"  But  a  person  riding  in 
an  express  car  who  is  not  in  the  employ  of  the  express  company,*^ 
or  one  who  imposes  himself  upon  the  carrier  as  an  express  mes- 
senger,*^ or  one  who  rides  in  an  express  car  in  violation  of  a  known 
rule  of  the  carrier,  even  with  the  permission,  connivance,  or  knowl- 
edge of  the  conductor  of  the  train,*^  is  not  a  passenger.  An  em- 
ploye of  an  express  company  employed  to  load  and  unload  ex- 
press matter  into  and  from  railroad  cars  at  a  station  was  not  a 
passenger.**  Under  the  Kansas  statute,  making  a  railroad  com- 
pany liable  for  damages  to  persons  or  property  by  any  neglect  on 
its  part,  and  for  damages  done  to  any  of  its  employes  by  any 
negligence  of  the  agents  or  mismanagement  of  its  employes,  though 
an  express  company  contracts  with  a  railroad  company  that  it 
assumes  all  risk  of  injury  to  its  employes,  and  undertakes  to  save 
the  railroad  company  harmless  from  all  claims  in  respect  thereto, 

80.  Fordyce    v.    Jackson,    56    Ark.      Muldoon     v.     Seattle     City     R.     Co. 
594,  20  S.  W.  528;  Yeomans  v.  Con-       (Wa^h.),  22  L.  R.  A.  794,  note. 

tra  Costa  Steam  Nav.  Co.,  44  Cal.  83.  Florida  Southern  R.  Co.  t. 
71;  Pennsylvania  Co.  v.  Woodworth,  Hirst,  30  Fla.  1,  52  Am.  &  Eng.  R. 
ae  Ohio  St.  385;  Jennings  v.  Grand  Cas.  409,  11  So.  506,  16  L.  R.  A.  631, 
Trunk  R.  Co.,  15  Ont.  App.  477;  Bal-  12  Ry.  &  Corp.  L.  J.  218,  although  a 
timore,  etc.,  R.  Co.  v.  McGamey,  12  carrier  may  abandon  its  rule  prohib- 
Ohio  C.  C.  543,  5  0.  C.  D.  631,  when  iting  passengers  to  ride  in  an  express 
also  baggage  master  entitled  only  to  car,  the  mere  delinquency  of  a  con- 
rights  of  employe.  See  also  Ham-  ductor  in  enforcing  the  rule  is  not 
mond  V.  North  Eastern  R.  Co.,  6  S.  C.  sufficient  to  constiute  an  abandon- 
N.  S.  130,  24  Am.  Rep.  467.  ment  without  such  conduct  as  in  ef- 

81.  Pfister  V.  Central  Pac.  R.  Co.,  feet    establishes    the    concurrence    of 
70  Cal.  169.  the  carrier   in   the   disregard   of   the 

82.  Union  Pac.  R.  Co.  v.  Nichols,  regulation. 

8  Kan.  505,  3  Am.  Ry.  Rep.  419,   12  84.  Piper  v.  Boston  &  M.  R.  Co.,  75 

Am.  Rep.  475,  person  learning  route       N.  H.  228,  72  Atl.  1024. 
and    assisting    messenger.     See    also 
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and  contracts  with  an  employe  that  neither  it  nor  the  railroad 
company  shall  be  liable  to  him  for  any  injury  while  traveling  on 
any  of  such  trains  in  his  employment,  the  employe  may  still  main- 
tain an  action  against  the  railroad  company  for  injuries  received 
while  so  traveling  in  consequence  of  the  negligence  of  its  agents. ** 
The  rights  of  a  messenger  in  the  employ  of  an  express  company 
are  the  same  as  those  of  his  employers,  under  special  contracts 
with  the  railroads  over  whose  lines  he  travels  in  discharge  of  his 
duties.** 

§  35.  Persons  riding  on  freight  trains. 

Railroad  companies  may  prescribe  the  conditions  on  which  pas- 
sengers may  ride  on  freight  trains.*^  In  the  absence  of  any  rule 
permitting  freight  trains  to  carry  passengers,  the  presumption  is 
that  one  riding  for  his  own  convenience  on  such  train  is  a  tres- 
passer, and  not  a  passenger.**  In  the  absence  of  any  rule  or  prac- 
tice permitting  freight  trains  to  carry  passengers,  the  presumption 
is  that  conductors  have  no  authority  to  authorize  them  to  ride 
thereon;  but  this  presumption  may  be  overcome  by  proof  of  an 
order  to  the  conductor  from  the  superior  officer  to  carry  the  person 
on  his  freight  train ;  and  where  such  an  order  is  within  the  scope 
of  his  agency,  the  apparent  authority  of  such  superior  officer  is 
as  binding  on  the  railroad  company  as  actual  authority  would 
have  been.*'  Though  rules  are  made  and  promulgated  by  a  carrier 
prohibiting  the  carriage  of  passengers  on  freight  trains,  when  such 
rules  are  openly  and  habitually  violated  by  the  conductor  and 

85.  Sewell  v.  Atchison,  etc.,  R.  Co.,  Greenfield  v.  Detroit,  etc.,  R.  Co.,  10 
78   Kan.   1,   96   Pac.    1007;    Atchison,  Dotroit  Leg.  N.  356,  95  N.  W.  546. 
etc.,  R.  Co.  V.  Derrick,  78  Kan.  884,  88.  Eaton  v.  Delaware,  etc.,  R.  Co., 
96  Pac.  1081.  supra;  Purple  v.  Union  Pac.  R.  Co., 

86.  Blank  v.  Illinois  Cent.  E.  Co.,  114   Fed.   123,   51   C.   C.  A.   564,   57 
80   111.   App.   475,   aff'd   182   111.   332,  L.  R.  A.  700. 

55  N.  E.  332.  89.  Dysart  v.  Missouri,  etc  ,  R.  Co., 

87.  Eaton  v.  Delaware,  etc.,  R.  Co.,       122  Fed.  228,  58  C.  C.  A.  593. 
57    X.    Y.    3S2,    15    Am.    Rep.    513; 
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brakeman  with  the  knowledge  of  the  carrier's  officers,  or  such 
violation  had  continued  for  such  a  length  of  time  that  such  officers, 
by  the  use  of  ordinary  care  might  have  known  of  it,  and  no  at- 
tempt is  made  to  enforce  the  rules,  and  such  freight  trains  had 
for  years  openly,  publicly,  and  without  protest  from  the  carrier's 
officers  carried  passengers,  to  the  knowledge  of  the  general  public 
and  a  person,  who  in  response  to  the  invitation  of  the  conductor 
and  the  brakeman,  boarded  a  freight  train  and  paid  his  fare, 
having  no  knowledge  of  the  carrier's  rules,  such  rules  will  be 
presiimed  to  have  been  abrogated,  the  person  so  boarding  the 
train  authorized  to  presume  that  the  carrying  of  passengers  was 
permitted,  and  that  he  would  be  protected  as  one,  knowledge  of 
the  acts  of  the  conductor  and  brakeman  will  be  imputed  to  the 
carrier,  and  it  will  be  held  responsible  for  such  acts.'"    A  conductor 
of  a  freight  train  having  authority  to  receive  and  carry  persons 
on  his  train  on  certain  conditions,  his  action  in  receiving  and 
carrying,   in  violation  of  his  instructions,   unauthorized  persons 
ignorant  of  the  limitations  on  his  authority,  is  within  his  apparent 
authority;  so  that  the  carrier  will  be  liable  to  such  persons,  as 
passengers,  for  injury  from  negligence  of  operators  of  the  train." 
When  a  carrier  receives  and  undertakes  to  carry  a  person  upon  a 
freight  train,'^  or  such  person  is  lawfully  on  such  train  treating 
with  the  conductor  for  passage,''  or,  having  a  ticket  for  passage 

90.  Missouri,  etc.,  R.  Co.  v.  Huff  91.  Simmons  v.  Oregon  R.  &  Nav. 
(Tex.  Civ.  App.),  78  S.  W.  249,  judg.  Co.,  41  Or.  151,  69  Pac.  440,  1022. 
revd.  98  T€X.  110,  81  S.  W.  525.  See  92.  Arkansas  M.  R.  Co.  v.  Griffith, 
also  Burke  v.  Missouri  Pac.  R.  Co.,  63  Ark.  491,  39  S.  W.  550;  Ohio,  etc., 
51  Mo.  App.  491;  Jones  v.  Wabash,  R.  Co.  v.  Muhling,  30  III.  9,  81  Am. 
etc.,  R.  Co.,  17  Mo.  App.  158.  The  Dec.  336;  Ohio,  etc.,  R.  Co.  v.  Dicker- 
rule  is  different  where  the  carrier  son,  59  Ind.  317;  Texas,  etc.,  R.  Co. 
used  reasonable  efforts  to  suppress  v.  Garcia,  62  Tex.  285;  Hazard  v. 
the  violation  of  the  rule  and  to  en-  Chicago,  etc.,  R.  Co.,  1  Bias.  (U.  S.) 
force  its  observance.  San  Antonio,  503 ;  Missouri  Pac.  R.  Co.  v.  Hol- 
ctc,  R.  Co.  V.  Lynch  (Tex.  Civ.  comb,  44  Kan.  332,  24  Pac.  467;  Per- 
App.),  40  S.  W.  631;  Houston,  etc.,  kins  v.  Chicago,  etc.,  R.  Co.,  60  Miss. 
E.  Co.  V.  Norris  (Tex.  Civ.  App.),  736. 
41  S.  W.  708.  93.  Western,  etc.,   R.   Co.  v.  Tur- 
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upon  the  railroad,  in  good  faith  boards  a  freight  train  which  does 
not  carry  passengers,  believing  the  ticket  good  on  that  train,'*  or 
in  good  faith  boards  an  extra  freight  train  which  does  not  carry 
passengers,  but  is  in  all  appearance  similar  to  a  regular  freight 
which  does  carry  passengers,  and  is  allowed  by  the  conductor  to 
ride  thereon,'^  he  is  to  be  regraded  as  a  passenger  to  whom  the 
carrier  is  boimd  by  all  the  obligations  of  a  common  carrier  of 
passengers  the  same  as  it  is  to  passengers  upon  regular  passenger 
trains.  And,  generally,  persons  permitted  by  the  carrier's  servants 
to  ride  without  payment  of  fare,  if  the  servants  had  authority, 
express  or  implied,  to  grant  such  permission,'*  or  whom  they 
permit  to  ride  and  accept  the  customary  fare,*'  become  passengers 


ner,  72  Ga.  293,  53  Am.  Rep.  842,  28 
Am.  &  Eng.  R.  Cas.  455. 

94.  Illinois  Cent.  R.  Co.  T.  Daven- 
port, 177  III.  110,  52  N.  E.  266; 
Boehm  v.  Duluth,  etc.,  R.  Co.,  91  Wig. 
592;  Bc^gess  v.  Chesapeake,  etc.,  R. 
Co.,  37  W.  Va.  297.  See  also  Lucas 
V.  Milwaukee,  etc.,  R.  Co.,  33  Wis. 
41,  14  Am.  Rep.  735;  McGee  v.  Mis- 
souri Pac.  R.  Co.,  92  Mo.  208,  1  Am. 
St.  Rep.  760,  31  Am.  &  Eng.  R.  Cas  1. 

95.  Simmons  v.  Oregon  R.  &  NaT. 
Co.,  supra;  Everett  v.  Oregon,  etc., 
R.  Co.,  9  Utah,  340. 

96.  Secord  v.  St.  Paul,  etc.,  R. 
Co.,  18  Fed.  221,  5  McCrary  (U.  S.), 
515;  Pittsburgh,  etc.,  R.  Co.  v.  Cald- 
■well,  74  Pa.  St.  421;  Creed  v.  Penn- 
sylvania R.  Co.,  86  Pa.  St.  139,  27 
Am.  Rep.  693;  Pennsylvania  R.  Co. 
V.  Books,  57  Pa.  St.  345;  St.  Joseph, 
etc.,  R.  Co.  V.  Wheeler,  35  Kan.  185, 
10  Pac.  461,  26  Am.  &  Eng.  R.  Cas. 
173 ;  Wilton  v.  Middlesex  R.  Co.,  107 
Mass.  108,  9  Am.  Rep.  11,  125  Mass. 
130;  Gradin  v.  St.  Paul,  eic,  R.  Co., 

67 


30  Minn.  217,  11  Am.  &,  Eng.  R.  Cas. 
644;  Sherman  v.  Hannibal,  etc.,  R. 
Co.,  72  Mo.  62,  37  Am.  Rep.  423,  4 
Am.  &  Eng.  R.  Cas.  589;  Muehl- 
hausen  v.  St.  Louis  R.  Co.,  91  Mo. 
332;  Buck  v.  Peoples'  St.  R.  etc.,  Co., 
108  Mo.  185,  18  S.  W.  1090,  aflf'g  46 
Mo.  App.  555. 

And  such  persons  aie  not 
wholly  trespassers.  though  the 
train  is  not  intended  and  operated  for 
carrying  passengers,  and  the  con- 
ductor has  no  authority  to  permit 
such  persons  to  ride.  Alabama,  etc., 
R.  Co.  V.  Yarbrough,  83  Ala.  238,  3 
Am.  St.  Rep.  715;  Whitehead  v.  St. 
Louis,  etc.,  R.  Co.,  99  Mo.  263,  39 
Am.  &  Eng.  R.  Cas.  410.  See  also 
Prince  v.  International,  etc.,  R.  Co., 
64  Tex.  144,  21  Am.  &  Eng.  R.  Cas. 
152. 

97.  Edgerton  v.  New  York,  etc.,  R. 
Co.,  39  N.  Y.  227,  35  Barb.  (N.  Y.) 
389;  New  York,  etc.,  R.  Co.  v.  Doane, 
115  Ind.  435,  37  Am.  &  Eng.  R.  Cas. 
87,    7   Am.    St.   Rep.   451;    Dunn   v. 
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for  whose  safety  the  carrier  is  liable.  But  persons  unlawfully 
riding  on  freight  trains  are  not  passengers,  as  when  they  have 
boarded  the  train  in  violation  of  the  rules  of  the  carrier,'^  or  after 
having  been  refused  free  transportation  by  the  conductor/'  or 
where  a  condition  of  the  ticket,  expressly  assented  to,  provides 
that  it  shall  not  be  good  for  passage  on  freight  trains;^  and  an 
excursion  ticket  marked  "  good  going  on  any  train  "  on  a  certain 
day,  applies  to  passenger  trains,  and  gives  no  right  to  ride  upon 
a  through  freight  t;rain  on  which,  by  rule  of  the  company,  pas- 
sengers are  not  allowed  to  ride  without  a  special  permit.^  Freight 
trains  are  run  primarily  for  the  transportation  of  freight,  not 
passengers.  The  law  would  in  general  only  confer  upon  the  con- 
ductor of  such  a  train  such  authority  as  was  incidental  to  the 
movement  of  freight,  and  no  power  whatever  as  to  the  transpor- 
tation of  passengers.  He  would  have  no  implied  authority  to 
invite  or  permit  wayfarers  to  become  passengers,  and  persons 
riding  on  such  trains,  by  the  invitation  or  permission  of  the  car- 
rier's agents  who  have  no  authority,  express  or  implied,  to  invite 
or  permit  them  so  to  do,  are  not  to  be  regarded  as  passengers.^ 
This  is  especially  so  where  the  carrier's  regulations,  publicly  made 

Grand  Trunk  R.  Co.,  58  Me.  187,  4  446;    Stalcup   v.    Louisville,   etc.,    R. 

Am.  Rep.  367;   Lake  Shore,  etc.,  R.  Co.,  16  Ind.  App.  584,  45  N.  E.  802. 
Co.  V.   Brown,   123   111.   162,   31  Am.  99.  Hendrix   v.   Kansas    City,   etc., 

&,  Eng.  R.  Caa.  61;  International,  etc.,  R.   Co.,  45  Kan.  377;   Atchison,  etc., 

R.  Co.  V.  Irvine,  64  Tex.  529,  23  Am.  R.  Co.  v.  Headland,  18  Colo.  477,  58 

&   Eng.    R.    Gas.   518.      Contra:    St.  Am.  &  Eng.  R.  Cos.  4,  33  Pac.  185. 
Louis,    etc.,    R.    Co.   v.   White    (Tex.  1.  Dunlap    v.     Northern     Pac.     R. 

Civ.   App.),    34   S.   W.    1049;    Texas,  Co.,   35   Minn.   203;    Perkins  v.   Chi- 

etc.,  R.  Co.  V.  Black,  87  Tex.  160.  cago,   etc.,  R.   Co.,   60  Miss.   736.  21 

98.  Planz   v.   Boston,   etc.,   R.   Co.,  Am.  &  Eng.  R.  Cas.  343. 
157  Mass.  577,  32  N.  E.  356,  17  L.  2.  Thomas     v.     Chicago,     etc.,     R. 

R.  A.   835;    Cleveland,  etc.,  R.  Co.  v.  Co.,  72  Mich.  355,  40  N.  W.  463,  37 

Bartram,  11  Ohio  St.  457;  Haase  v.  Am.  &  Eng.  R.  Cas.  108. 
Oregon  R.,  etc.,   Co.,   19   Or.   354,   24  3.  Eaton     v.     Delaware,     etc.,     R. 

Pac.  338,  44  Am.  &  Eng.  R.  Cas.  360;  Co.,  57  N.  Y.  382,  15  Am.  Rep.  513; 

San  Antonio,  etc.,  R.  Co.  v.  Lynch,  8  Waterbury   v.  New  York   Cent.,  etc., 

Tex.  Civ.  App.  513;  Powers  v.  Boston  R.  Co.,  17  Fed.  671;  Smith  v.  Louis- 

&  M.  R.  Co.,  153  Mass.  188,  36  N.  E.  ville,    etc.,    R.    Co.,    124    Ind.    394  j 
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known,  prohibit  the  employes  to  accept  passengers  on  freight 
trains/  One  holding  a  permit  to  ride  on  a  freight  train  while  on 
his  way  to  the  yards  of  a  company  to  board  a  caboose  which  does 
not  carry  passengers  except  by  special  permission  is  not  a  passen- 
ger being  transported  over  the  road  within  the  !Nebraska  statute, 
and  the  duty  which  the  company  owes  to  him  is  only  that  of  ordi- 
nary care.^  The  relation  of  passenger  and  carrier  does  not  exist 
where  it  does  not  appear  that  the  party  claiming  to  be  a  passenger 
has  placed  himself  in  charge  of  the  carrier  for  transportation,  and 
where  it  does  not  appear  that  the  carrier  has  expressly  or  impliedly 
accepted  such  party  for  carriage;  when  a  party  comes  upon  the 
platform  at  which  a  train  has  arrived,  and  asks  if  he  can  ride  on 
the  train  and  is  properly  refused  by  the  carrier,  such  train  being 
a  freight  train,  he  does  not  become  a  passenger,  and  is  not  entitled 
to  the  rights  of  a  passenger.*  A  contract  by  a  brakeman  of  a 
freight  train  to  allow  a  person  to  ride  on  the  train  in  considera- 
tion of  his  rendering  assistance  in  the  loading  and  unloading  of 
freight  was  outside  of  the  brakeman's  authority,  not  binding  the 
railroad  company,  and  the  person  so  riding  was  a  trespasser.^ 

Louisville,  etc.,  R.  Co.  v.  Hailey,  94  Am.   Rep.   98;    Gulf,   etc.,   R.   Co.   v. 

Tenn.  383;  Candiff  v.  Louisville,  etc.,  Campbell,  79  Tex.  174,  41  Am.  &  Eng. 

R.   Co.,  43  La.  Ann.   477;   Powell  v.  E.  Gas.  100. 

East  Tennessee,  etc.,  R.  Co.    (Miss.),  5.  Chicago,    etc.,   R.    Co.   v.   Mann, 

8  So.  738.     See  also  Janny  v.  Great  78  Neb.  541,  111  N.  W.  379. 

Northern   R.   Co.,    63   Minn.    380,    65  6.  Illinois  Cent.  R.  Co.  v.  McMilli- 

N.  W.  450;  Brevig  v.  Chicago,  etc.,  R.  on,  139  111.  Aipp.  27,  87. 

Co.,    64   Minn.    168,   66   N.   W.   401;  7.  O'Donnell   v.   Kansas   City,   etc., 

Atchison,   etc.,   R.   Co.  v.   Johnson,   3  R.   Co.,   197  Mo.   110,   95   S.  W.   196, 

Okla.  41,  41  Pac.  641.  114  Am.  St.  Rep.  753;  Doyle  v.  Kan- 

4.  Gardner    v.    New    Haven,     etc.,  sas  City,  etc.,  R.  Co.,  —  Mo.  — ,  95 

R.  Co.,  51  Conn.  143,  50  Am.  Rep.  13,  S.  W.  300. 

18  Am.  &  Eng.  R.  Cas.  170;  Chicago,  It  appearing  that  plaintiflF  was  di- 

etc.,   R.   Co.  V.   Michie,    83   111.   437;  rected  by  the  station  agent  to  board 

Toledo,  etc.,  R.  Co.  v.  Brooks,  81  111.  the    train,    the    fact    that    it   was    a 

345 ;  Duflf  &  Alleghany  Valley  R.  Co.,  freight    train,    not    carrying    passen- 

91  Pa.  St.  458;   Jenkins  v.  Chicago,  gers,  did  not  make  plaintiff   a  tres- 

etc.,  R.   Co.,   41  Wis.   113;    Houston,  passer.    Albin  v.  Chicago  etc.,  R.  Co., 

etc.,  R.  Oo.  T.  Moore,  49  Tex.  31,  30  103  Mo.  App.  308,  77  S.  W.  153. 
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Where  a  party,  knowing  that  he  is  not  entitled  to  ride  on  a  freight 
train,  pays  a  brakeman  for  the  privilege,  and  follows  the  brake- 
man's  directions  so  as  to  evade  the  conductor,  he  becomes  a  tres- 
passer, and  the  company  is  not  liable  for  injuries  received  in 
alighting  from  the  train.* 

§  36.  Persons  accompanying  passengers. 

Persons  entering  the  carrier's  depot,  gremises,  or  a  car  or  train, 
for  the  purpose  of  assisting  aged,  or  helpless  passengers,  or  chil- 
dren, and  seeing  them  safely  on  and  off  the  car  or  train,  or  for  the 
purpose  of  seeing  a  friend  arrive  or  depart,  are  not  passengers, 
but  simply  licensees  to  whom  the  carrier  owes  certain  duties.* 
The  carrier  is  under  special  duty  to  provide  suitable  and  safe 
accommodations  vnth  regard  to  its  depot  and  platforms  for  such 
persons,'"  and  to  give  persons  assisting  or  escorting  sick  or  infirm 
passengers  on  and  off  a  car  reasonable  time,  and  as  fair  a  warning 
of  the  starting  of  the  train  as  passengers  are  entitled  to,  under  the 
implied  license  granted  them  to  board  the  train  for  such  purpose." 

8.  Sands  v.  Southern  Ey.  Co.,  108  10.  Hamilton  v.  Texas,  etc.,  E.  Co., 
Tenn.  1,  64  S.  W.  478,  and,  in  an  64  Tex.  351,  31  Am.  &  Eng.  E.  Cas. 
action  by  a  boy  against  a  railroad  336;  Texas,  etc.,  E.  Co.  v.  Best,  66 
to  recover  for  injuries  received  while  Tex.  116;  Atchison,  etc.,  R.  Co.  v. 
riding  on  a  freight  train  contrary  to  Johns,  36  Kan.  769,  59  Am.  Rep.  609, 
the  road's  regulations,  proof  of  a.  34  Am.  &  Eng.  R.  Cas.  480;  Mont- 
custom  as  to  allowing  boys  to  ride  gomery,  etc.,  E.  Co.  v.  Thompson,  77 
between  stations  is  not  admissible.  Ala.   448,  54  Am.  Eep:  73;    McKone 

A  person  riding  on  a  freight  train  v.   Michigan  Cent.   E.   Co.,   51  Mich, 

by    permission   of   a   brakeman,    but  601,  47  Am.  Eep.  596,  13  Am.  &  Eng. 

contrary  to  a  rule  of  the  company,  E.   Cas.  39.     But  its  duty   does  not 

is   not   a  passenger.     Galaviz  v.   In-  extend  to  persons   at  the  station   at 

ternational  &  G.  N.  E.  Co.,  IS  Tex.  an  unusual  hour  to  bid   farewell  to 

Civ.  App.  61,  38  S.  W.  234.  one  about  to  leave  on  a  freight  train 

9.  Dunne  v.  New  York,  etc.,  R.  in  charge  of  stock,  and  who  is  a  pas- 
Oo.,  99  App.  Div.  (N.  Y.)  571,  91  N.  senger  only  in  a  limited  and  re- 
Y.  Supp.  145;  Griswold  v.  Chicago,  stricted  sense.  Dowd  v.  Chicago,  etc., 
etc.,  R.  Co.,  64  Wis.  653,  33  Am.  &  R.  Co.,  84  Wis.  105,  58  Am.  &  Eng. 
Eg.  R.  Cas.  463.     See  also  cases  cited  R.  Cas.  18. 

in  following  notes  to  this  section.  11.  Doss  v.  Missouri,  etc.,  E.  Co., 
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But  the  obligation  of  the  carrier  to  one  accompanying  a  passenger 
into  a  car  is  not  that  due  a  passenger,  although,  if  it  suffers  him  to 
enter  its  car,  it  owes  him  ordinary  care  while  he  is  entering  the 
car,  while  he  is  in  it,  and  while  he  is  leaving  it.  There  is  no 
obligation  upon  the  carrier  to  hold  its  train  or  car  until  every 
person  not  a  passenger  leaves  the  same,  irrespective  of  the  time  of 
the  stop  made  at  the  station/^  It  is  the  duty  of  one  who  has 
assisted  a  passenger  on  board,  if  the  train  starts  before  he  had 
time  to  get  off,  to  remain  until  he  can  make  known  his  wish  to  get 
off,  and  if  he  alights  while  the  train  is  in  motion,  he  does  so  at  his 
owu  risk,  and  cannot  maintain  an  action  against  the  carrier  for 
injuries  received  unless  he  shows  that  he  exercised  due  care  and 
the  carrier  was  negligent.^'  It  is  not  negligence  for  the  carrier 
to  start  its  train  before  such  a  person  has  had  time  to  get  off,  unless 
its  servants  had  notice  of  his  intention  to  do  so."     And  where 


59  Mo.  27,  21  Am.  Rep.  371,  8  Am. 
Ry.  Rep.  462;  Louisville,  etc.,  R. 
Oo.  V.  Crunk,  119  Ind,  542,  12  Am. 
St.  Rep.  443,  41  Am.  &  Eng.  R.  Cas. 
158;  Hamilton  v.  Texas,  etc.,  R.  Co., 
supra. 

12.  Dunne  v.  New  York,  etc.,  R. 
Co.,  supra;  Lucas  v.  Taunton,  etc., 
R.  O).,  6  Gray  (Mass.),  64,  66  Am. 
Dec.  406. 

13.  Coleman  v.  Georgia,  etc.,  R. 
Co.,  84  Ga.  1,  10  S.  E.  498,  40  Am. 
&  Eng.  R.  Cas.  690;  Lucas  v.  Taun- 
ton, etc.,  R.  Co.,  supra.  The  carrier 
is  not  liable  where  such  a  person 
boards  the  train  at  an  improper 
place  some  distance  from  the  depot 
and  is  injured  through  such  negli- 
gence. Stiles  V.  Atlanta,  etc.,  R.  Co., 
65  Ga.  370,  8  Am.  &  Eng.  R.  Cas.  195. 

14.  Dunne  v.  New  York,  etc.,  R. 
Co.,  99  App.  Div.  (N.  Y.)  571,  91 
N.  Y.  Supp.  145,  wherein  the  court 
held:      Ttie   fact  that   servants   of   a 


railroad  saw  a  person  who  accompa- 
nied a  passenger  onto  the  train  walk- 
ing in  the  aisle  of  the  car,  or  coming 
out  on  the  platform,  did  not  require 
them  to  forbear  from  giving  the  sig- 
nal that  the  train  could  proceed; 
but  their  obligation  so  to  do  only 
arose  after  they  had  received,  or 
should,  in  the  exercise  of  due  care, 
have  received,  actual  notice  of  the 
intention  of  such  person  to  leave  the 
car.  The  mere  fact  that  such  person 
descended  on  to  the  step  of  the  car 
was  not  sufficient  to  render  the  con- 
duct of  the  railroad's  servants  in 
starting  the  train  negligence.  A  rail- 
road is  not  required,  as  a  matter  of 
law,  to  have  a  servant  stationed  at 
the  foot  of  the  steps  to  hold  a  train 
until  a  person  not  a  passenger  can 
leave  the  same,  when  that  person 
only  signifies  his  intention  of  leaving 
by  his  act  of  alighting.  Where  it 
was  the  custom  of  a  railroad  to  so 
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railroad  employes  offer  to  assist  a  passenger  needing  assistance  to 
board  or  leave  the  car,  the  escort  has  no  right  to  enter  the  coach 
for  that  purpose,  and  the  company  owes  him  no  duty  except  to 
refrain  from  wilful  or  wanton  injury.-'^ 

§  37.  Employes  of  carriers  as  passengers. 

An  employe  of  a  common  carrier  of  passengers,  traveling  from 
or  to  his  home  to  or  from  his  post  of  d^ty  upon  the  cars  or  train 
of  the  carrier  free  of  charge,  or  riding  over  the  road  in  the  per- 
formance of  his  duty,  as  stipulated  for  in  the  contract  of  service, 
is  not  a  passenger,  but  will  be  regarded  a  servant  or  employe,  and 
the  company  is  not  liable  for  his  death  or  injury,  while  so  travel- 
ing, caused  by  the  negligence  of  a  co-employe.*^     Where  an  em- 


station  a  brakeman,  who  was  not  to 
signal  the  train  to  proceed  until  all 
persons,  including  those  in  the  act  of 
alighting,  had  reached  the  ground  in 
safety,  a  person  who  accompanied  a 
passenger  into  the  train  and  knew  of 
the  custom,  had  a  right  to  rely  on  its 
observance;  but,  if  he  did  not  know 
of  such  a  custom,  he  took  the  conse- 
quences of  his  act  in  alighting  from 
the  car.  See  also  Yarnell  v.  Kansas 
City,  etc.,  K.  Co.,  113  Mo.  570,  21  S. 
W.  1,  18  L.  R.  A.  599;  Little  Rock, 
etc.,  R.  Co.  V.  Lawton,  55  Ark.  428, 
18  S.  W.  543,  29  Am.  St.  Rep.  48,  52 
Am.  &  Eng.  R.  Cas.  260;  Missouri, 
etc.,  R.  Co.  V.  Miller,  8  Tex.  Oiv. 
App.  341,  27  S.  W.  905;  Louisville, 
etc.,  R.  Co.  V.  Espensfiheid,  17  Ind. 
App.   558,  571,  47  N.  E.   186. 

15.  Little  Rock,  etc.,  R.  Co.  v. 
Lawton,  supra. 

16.  V.  S. — Louisville,  etc.,  R.  Co. 
V.  Stuber,  108  Fed.  934,  48  O.  C.  A. 
149,  54  L.  R.  A.  696,  rev'g  Stuber  v. 
Louisville,  etc.,  R.  Co.,  103  Fed.  421, 
foreman  of  water  supply  riding  on  a 


pass  to  a  station  where  his  services 
were  required. 

Ala. — Birmingham  Ry.,  etc.,  Co.  v. 
Sawyer,  156  Ala.  199,  6  St.  Ry.  Rep. 
765,  47  So.  67,  a  section  hand  riding 
back  and  forth  to  work  on  a  car, 
without  charge. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Har- 
mon, 85  Ark.  503,  109  S.  W.  395, 
a  section  hand  riding  to  work  on  a 
freight  train  is  not  a  passenger;  St. 
Louis,  etc.,  R.  Co.  v.  Wiggam,  98 
Ark.   359,   135   S.  W.   889. 

Ga. — Self  V.  Adel  Lumber  Co.,  5 
Ca.  App.  846,  64  S.  E.  112,  employes 
of  a  lumber  company  operating  an 
engine  and  flat  cars  to  haul  timber 
and  transport  its  employes  to  and 
from  their  work. 

III. — Chicago  Term.  Trans.  Co.  v. 
CDonnell,  213  HI.  545,  73  N.  E.  1133, 
aff'g  114  111.  App.  345;  Eidem  v. 
Chicago,  etc.,  R.  Co.,  158  111.  App.  83. 

Ind. — Southern  Indiana  R.  Co.  v. 
Messick,  35  Ind.  App.  676,  74  N.  E. 
1097;  Indianapolis  &  G.  R.  T.  Co.  v. 
Andis,   33    Ind.   App.   625,   73   2Sr.   E. 
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ploye  of  a  railroad  company,  after  his  day's  work  was  done,  took 
gratuitous  passage  on  a  freight  train  from  the  place  of  his  work 
to  his  home,  the  gratuitous  carriage  was  a  privilege  incidental  to 
his  contract  of  service,  and  did  not  make  him  a  passenger."    So, 


145 ;  Bowles  V.  Indiana  R.  Co.,  27  Ind. 
App.  672,  62  N.  E.  94,  87  Am.  St. 
Eep.  279;  Columbus,  etc.,  E.  Co.  v. 
Arnold,  31  Ind.  174.  See  also  Ohio, 
etc.,  R.  Co.  V.  Tyndall,  13  Ind.  366, 
74  Am.  Dec.  259. 

Kan. — ^McQueen  v.  Central,  etc., 
Pae.  R.  Co.,  30  Kan.  689,  1  Pac.  139; 
Kansas  Pae.  R.  Co.  v.  Salmon,  11 
Kan.  83. 

ifass.— KilduflF  t.  Boston  Elev.  R. 
Co.,  195  Mass.  307,  51  N.  E.  191,  9  L. 
R.  A.  (N.  S.)  873;  Gillshannon  v. 
Stony  Brook  R.  Corp.,  10  Cush. 
(Mass.)  228;  Seaver  v.  Boston,  etc., 
R.  Co.,  14  Gray  (Mass.)  466.  See 
also  Ladd  v.  New  Bedford  R.  Co., 
199  Mass.  412;  Sullivan  v.  India 
Mfg.  Co.,   113  Mass.  396. 

Md. — State,  Abell  v.  Western  Mary- 
land E.  Co.,  63  Md.  433. 

Mo. — Higgins  v.  Hannibal,  etc.,  R. 
Co.,   36  Mo.  418. 

'N.  Y. — ^A^ic  V.  New  York  Cent.,  etc., 
E.  Co.,  95  N.  y.  267,  47  Am.  Eep.  36, 
17  Am.  &  Eng.  R.  Gas.  609;  Ross  v. 
New  York  Cent.,  etc.,  R.  Co.,  5  Hun 
(N.  Y.)  488,  affd  74  N.  Y.  617;  Rus- 
sell V.  Hudson  River  R.  Co.,  17  N.  Y. 
134.  But  see  McGucken  v.  Western 
New  York  &  P.  R.  Co.,  77  Hun 
(N.  Y.)  69,  28  N.  Y.  Supp.  298, 
holding  that  a  railroad  employe  who 
is  ordered  to  go  to  a  certain  point 
on  the  railroad,  and  travels  thither 
on  an  employe's  pass,  is  during  the 
trip    a,   passenger. 

7f .  C. — Wright  v.  Northamton,  etc., 


R.  Co.,  122  N.  C.  852,  29  S.  E.  100, 
8  Am.  &  Eng.  R.  Cas.  N.  S.  151. 
But  see  Roberson  v.  Greenleaf  John- 
son Lumber  Co.,  154  N.  C.  328,  70  S. 
E.  630,  an  employe  of  a  lumber  com- 
pany, who  boarded  a  train  on  its 
logging  road,  as  was  his  custom,  to 
return  to  his  home  at  night  from 
his  work,  was  a  passenger. 

Pa. — Ryan  v.  Cumberland  Valley 
R.  Co.,  23  Pa.  St.  384. 

R.  I. — Shannon  v.  Union  R.  Co.,  27 
R.  I.  475,  63  Atl.  488. 

W.  Va. — Sanderson  v.  Panther 
Lumber  Co.,  50  W.  Va.  42,  40  S.  E. 
368,  55  L.  R.  A.  908,  88  Am.  St.  Rep. 
841. 

Wis. — Ewald  v.  Chicago,  etc.,  E. 
Co.,  79  Wis.  420,  5  Am.  St.  Rep.  178. 
See  also  Howland  v.  Milwaukee  R. 
Co.,  54  Wis.  226. 

Eng. — Hutchinson  v.  York,  etc.,  E. 
Co.,  6  Eng.  Ry.  &  C.  Cas.  580;  Tun- 
ney  v.  Midland  R.  Co.,  L.  R.  11  C. 
P.  291. 

See  also  Kumler  v.  Junction  R,  Co., 
33  Ohio  St.  150;  May  v.  Ontario,  etc., 
R.  Co.,  10  Ont.  Rep.  70,  26  Am.  & 
Eng.  R.  Cas.  337;  Manvill  v.  Cleve- 
land &  T.  R.  Co.,  2  Ohio  Dec.  359. 

17.  lonnone  v.  New  York,  etc.,  R. 
Co.,  21  R.  I.  452,  44  Atl.  592,  46 
L.  R.  A.  730,  79  Am.  St.  Rep.  812. 
See  also  Moss  v.  Johnson,  22  111. 
633;  Dobsou  v.  New  Orleans,  etc.,  R. 
Co.,  52  La.  Ann.  1127,  37  So.  670, 
contra. 
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where  an  employe  was  engaged  with  a  crew  working  on  tlie  top  of 
a  mountain  in  the  daytime  and  descending  in  the  evening,  some- 
times on  a  train,  and  at  other  times  descending  by  gravity  on 
slide  boards  furnished  them,  which  were  attached  to  the  rails,  he 
was  not  a  passenger  in  descending  on  a  slide  board,  his  ride  down 
the  mountain  being  a  mere  incident  to  his  employment.*^  An 
engine  wiper  riding  on  an  engine  was  not  a  passenger,  though  the 
carrier  knew  that  he  and  others  of  its  ^employes  were  habitually 
violating  its  express  rules,  which  prohibited  them,  under  any 
circumstances,  riding  on  the  engine;  and,  being  a  co-employe, 
could  not  recover  for  injuries  sustained  through  the  negligence  of 
an  engineer  with  whom  he  was  riding.**  A  railroad  employe 
traveling  upon  a  train,  operated  by  a  yard  master  when  he  is  not 
on  duty,  for  the  purpose  of  taking  employes  to  and  from  a  meet- 
ing, is  not  a  passenger  to  whom  the  company  is  liable  as  such  for 
injuries.^"  But,  in  some  jurisdiction,  it  is  held  that  where  em- 
ployes of  a  carrier  are  carried  to  and  from  their  work  as  a  part 
of  their  wages, ^*  or  where  they  are  given  tickets  on  which  to  ride 

18.  Kindellan  v.  Mt.  Washington  R.  whose  duties  were  not  connected  with 
Co.,  76  N.  H.  54,  79  Atl.  691.  the  running  of  its  trains,  riding  on  a 

19.  Streets  v.  Grand  Trunk  E.  Co.,      free  pass. 

178  N.  Y.  553,  78  N.  E.  1109,  aff'g  76  Ind. — Gillenwater  v.  Madison,  etc., 

App.  Div.  (N.  Y.)  480,  78  N.  Y.  Supp.  R.  Co.,  5  Ind.  340,  61  Am.  Dec.  101, 

729.  an  employe  ordered  to  go  to  a  certain 

20.  Chicago,  etc.,  E.  Co.  v.  Bryant,  place  on  the  road  to  perform  service 
65  Fed.  969,  13   C.   C.  A.  349.     But  for  the  carrier. 

see  Bryant  v.  Chicago,  etc.,  E.  Co.,  53  Mass. — Doyle  v.  Fitchburg  R.  Co., 

Fed.  997,  58  Am.  &  Eng.  R.  Cas.  15,  162  Mass.  66,  37  N.  E.  770,  44  Am. 

So  where  the  employe  and  others  op-  St.  Eep.   335,  25  L.  R.  A.   157,   166 

erated  the  train  for  their  own  pur-  Mass.  492,  44  N.  E.  611,  33  L.  R.  A. 

poses  by  permission  of  the  yard  mas-  844,  55  Am.  St.  Eep.  417. 

ter.     Davis  v.   Chicago,  etc.,  R.   Co.,  Me. — Hebert   v.    Portland    R.    Co., 

45  Fed.  543.  103  Me.  315,  69  Atl.  266. 

21.  Oa. — Carswell  v.  Macon,  etc..  Mo. — Hass  v.  St.  Louis,  etc.,  R. 
R.  Co.,  118  Ga.  836,  45  S.  E.  695,  a  Co.,  Ill  Mo.  App.  706,  90  S.  W.  1155. 
telegraph  lineman;  Central  R.  E.  v.  W.  J. — ^New  York,  etc.,  E.  Co.  v. 
Henderson,   69   Ga.  715,  an   employe.  Burns,  51  N.  J.  L.  340. 
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to  and  from  their  work,^^  or  where  their  contract  entitles  them 
to  free  transportation  and  they  are  not  under  any  obligation  to 
ride,  or  engaged  in  any  service  for  the  company  while  so  riding, 
or  where  they  are  riding  for  purposes  of  their  own  when  off  duty, 
and  their  time  is  their  own,^*  they  must  be  deemed  to  be  passengers 
and  governed  by  the  rules  applicable  as  between  carrier  and  pas- 
senger. So,  a  station  agent  riding  to  his  home  on  a  passenger 
train  of  his  employers,  by  permission  of  the  conductor,  five  hours 
after  his  labors  of  the  day  had  ceased,^^  and  a  section  hand  of  a 
street  railway  company  riding  upon  one  of  its  cars  by  direction  of 
his  foreman,  though  paying  no  fare,^°  have  been  held  to  be  pas- 
sengers. And  the  fact  that  an  employe  of  a  railroad  company  was 
riding  on  one  of  its  cars  under  a  rule  allowing  employes  to  ride 
at  any  time  free  of  charge  did  not  deprive  him  of  the  rights  of  a 


Pa. — O'Donnell  T.  Allegheny  Val- 
ley R.  Co.,  59  Pa.  St.  239,  98  Am. 
Dec.  336. 

B.  I. — Enos  V.  Rhode  Island  Su- 
burban R.  Co.,  28  R.  I.  291,,  67  Atl.  5. 

Tenn. — Chattanooga  R.  T.  Co.  v. 
Venable,  105  Tenn.  460,  58  S.  W.  861, 
51  L.  R.  A.  886. 

Vtah. — Williams  v.  Oregon  Short 
Line  R.  Co.,  18  Utah,  210,  54  Pac. 
991,  73  Am.  St.  Rep.  777. 

W.  Va. — Harris  v.  City,  etc.,  R. 
Co.,  69  W.  Va.  65,  70  S.  E.  859. 

Wash. — Harris  v.  Puget  Sound 
Elec.  R.  Co.,  52  Wash.  298,  100  Pac. 
841. 

Wis. — Poole  V.  Chicago,  etc.,  R. 
Co.,  53  Wis.  658,  3  Am.  &  Eng.  R. 
Cas.  332,  a  detective  employed  to 
discover  stolen  property. 

22.  Indiana  Union  Traction  Co.  v. 
Langley,  —  Ind.  — ,  98  N.  E.  728; 
Indianapolis  Traction,  etc.,  Oo.  v. 
Romans,  40  Ind.  App.  184,  79  N.  E. 
1068,  5  St.  Ry.  Rep.  319. 


23.  MeNulty  v.  Pennsylvania  R. 
Co.,  182  Pa.  St.  479,  38  L.  R.  A.  375 
41  W.  N.  O.  105,  28  Pittsb.  L.  J.  N. 
S.  149,  38  Atl.  524;  Texas,  etc.,  R. 
Co.  T.  Smith,  67  Fed.  534,  31  L.  R. 
A.  331,  and  notes. 

24.  Whitney  v.  New  York,  etc.,  R. 
Co.,  102  Fed.  850,  43  C.  C.  A.  19,  50 
L.  R.  A.  615;  Albion  Lumber  Co.  v. 
De  Nobra,  72  Fed.  739;  McDaniel  v. 
Highland  Ave.  R.  Co.,  90  Ala.  64; 
Rosenbaum  v.  St.  Paul,  etc.,  R.  Co., 
35  Minn.  173,  34  Am.  &  Eng.  R.  Cas. 
274;  Simmons  v.  Oregon  R.  &  Nav. 
Co.,  41  Or.  151,  60  Pac.  440,  1033. 

25.  Louisville,  etc.,  R.  Co.  v. 
Scott's  Admtr.,  108  Ky.  392,  33  Ky. 
Law.  Rep.  30,  56  S.  W.,674,  50  L.  R. 
A.  381. 

26.  Denver,  etc.,  R.  Co.  v.  Dwyer, 
30  Colo.  133,  36  Pac.  1106.  Contra, 
as  to  a  section  master  of  a  train, 
Wright  V.  Northampton,  etc.,  R.  Co., 
133  N.  C.  852,  39  S.  E.  100,  10  Am. 
&  Eng.  R.  Cas.  ^.  S.  151. 
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passenger.^  A  person  may  at  one  time  be  an  employe  when  pass- 
ing over  a  railroad,  and  at  another  time  in  passing  over  the  same 
road  be  a  passenger,  though  continuing  all  the  while  in  a  popular 
sense  in  the  employment  of  the  railroad  company.^'  An  employe 
of  a  railroad  company  traveling  on  a  train  pursuant  to  a  direction 
of  the  company  was  entitled  to  protection  as  a  passenger.^'  A 
person  traveling  on  a  railroad  train,  under  a  contract  with  the 
carrier  that,  in  consideration  of  his  making  certain  quarterly  pay- 
ments, and  supplying  the  passengers  with  iced  water,  he  shall 
receive  quarterly  season  tickets,  and  be  permitted  to  peddle  re- 
freshments on  the  train,  is  a  passenger,  and  not  a  servant.'"  Where 
a  passenger  upon  a  street  car  undertakes,  at  the  request  of  an 
employe  of  the  carrier  to  render  some  casual  service  or  assistance, 
such  as  pushing,  jumping  or  lifting  a  car,'^  or  cutting  cars  loose 
in  a  train, '^  applying  brakes,  etc.,''  he  does  not  lose  the  character 
of  a  passenger,  and  become  a  volunteer  servant  or  a  fellow-em- 
ploye; though,  if  injured,  the  question  of  his  contributory  negli- 
gence may  be,  in  some  circumstances,  a  question  for  the  jury.'* 

27.  Dickinson  v.  West  End  St.  E.  32.  Cumberland  Valley  E.  Go.  v. 
Co.,   177  Mass.   365,   59  N.  E.   60,   52       Myers,  55  Pa.  St.  388. 

L.  E.  A.  326,  83  Am.  St.  Eep.  284;  33.  Peoples  Pass.  E.  Co.  v.  Green, 

Simmons   v.    Oregon   E.    Co.,   41   Or.  56  Md.  84,  6  Am.  &  Eng.  E.  Gas.  108 ; 

151,  69  Pac.  440,  1033.  Brown  v.   Scarboro,   97  Ala.   316,    58 

28.  Doyle  v.  Fitchburg  E.  Co.,  162  Am.  &  Eng.  E.  Cas.  364.  Compare 
Mass.  66,  37  N.  E.  770,  35  L.  E.  A.  Everhart  v.  Terre  Haute,  etc.,  E.  Co., 
157,  44  Am.  St.  Eep.  335.  78    Ind.    393,    41    Am.    Eep.    567,    4 

29.  Johnson  v.  Texas  Cent.  E.  Co.,  Am.  &  Eng.  E.  Cas.  599;  Sherman  v. 

42  Tex.  Civ.  App.  604,  93  S.  W.  433.  Hannibal,   etc.,   E.    Co.,    72    Mo.    62, 

30.  Commonwealth  v.  Vermont  &.  37  Am.  Eep.  433,  4  Am.  &  Eng.  E. 
M.  E.  Co.,  108  Mass.  7,  11  Am.  Eep.  Cas.  589;  Wright  v.  London,  etc.,  E. 
301,  7  Am.  Ey.  Eep.  394.  Co.,   33  L.  T.  N.   S.   830,   13  B.   Div. 

31.  Mclntire  St.  E.  Co.  v.  Bolton,  253,  45  L.  J.  Q.  B.  Dit.  570;  Potter 

43  Ohio  St.  324,  54  Am.  Eep.  803,  21      v.  Faulkner,  1  B.  &  S.  800,  101  E.  C. 
Am.  &  Eng.  E.  Cas.  501;  Stastney  v.      L.  800. 

Second  Ave.  E.  Co.,  61  N.  Y.  Super.  34.  Stastney  v.  Second  Ave.  E.  Co., 

Ct.  104,  affd.  138  N.  Y.  609,  51  St.      supra. 
Pep.    (N.   Y.)    932,   18   N.  Y.   Supp. 
V.CO. 
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§  38.  Employes  of  carrier  as  passengers  in  elevators. 

An  employer  who  owns  and  operates  an  elevator  in  his  hotel 
is  subject  to  all  the  duties  toward  his  employes  that  obtain  in 
other  cases,  such  as  the  duty  to  instruct  ignorant  servants  of  dan- 
gers not  obvious,  and  to  use  reasonable  care  to  provide,  maintain, 
etc.,  safe  machinery,  appliances,  etc.,  but  the  relation  of  carrier 
and  passengers  does  not  exist  where  such  employes  use  the  elevator 
while  being  carried  to  and  from  their  work.^^  A  saleswoman  in  a 
retail  store,  while  being  carried  in  an  elevator  after  working  hours 
to  a  top  floor  to  get  her  street  clothes,  is  still  in  the  employ  of  the 
company,  and  the  relation  of  passenger  and  carrier  does  not  exist ; 
her  dressing  and  undressing  was  a  necessary  incident  of  her  em- 
ployment, and  the  time  thereof  was  of  the  time  of  her  employ- 
ment.^^ Employes  using  a  freight  elevator  in  the  employer's 
building  in  going  to  and  from  their  work,  instead  of  the  ample 
stairways  provided,  are  not  passengers."  Employes  of  a  packing 
company  in  riding  between  floors  on  a  freight  elevator  in  the 
course  of  their  duties,  with  the  packing  company's  knowledge  and 
consent,  were  not  passengers,  but  employes,  so  that  the  company 
was  only  required  to  use  ordinary  care  for  their  protection.^ 

§  39.  Rules  and  regulations  of  the  carrier. 

It  is  the  right  and  duty  of  railroad  corporations  and  carriers 
generally  to  make  regulations  for  the  convenience,  comfort,  and 

35.  Walsh  V.  CuUen,  235  111.  91,  85  was    held   that   plaintiff   was   not    a 

N.  E.  223,  where  a  waitress  in  a  hotel  fellow    servant   of   the   elevator   boy, 

left  her  room  for  the  street  and  re-  and  that  her   status  was   that  of   a, 

turned  late  in  the  evening,  using  her  passenger    and   the   defendant's   that 

employer's  elevator.     But  see  CuUen  of  a  carrier. 

V.  Higgins,  138  111.  App.  168,  where  3G.  McDonald     v.     Simpson-Oaw- 

plaintifif   was    a   waitress   in   defend-  ford  Co.,  114  App.  Div.   (N.  Y.)   859, 

ant's    hotel,    and   was   injured   while  100  N.  Y.  Supp.  269. 

attempting  to  step  into  the  elevator,  37.  Kappes  v.  Brown  Shoe  Co.,  116 

and   the   elevator   boy  was  unknown  Mo.  App.   154,  90  S.  W.  1158. 

to   her,   and  they  were  not   engaged  38.  Indianapolis    Abattoir    Co.    v. 

in  the  same  line  of  employment  nor  Xeidlinger,  174  Ind.  400,  92  N.  E.  169. 
habitually     associated     together,     it 
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safety  of  their  passengers  and  for  the  management  of  the  business 
of  conveying  passengers  and  their  baggage,  and  the  propriety  and 
reasonableness  of  such  regulations  is  to  be  determined  by  the  court, 
rather  than  by  a  jury.  This  rule  is  well  settled  in  New  Trok 
and  some  other  States.^'  It  is  quite  generally  held  that  such  rules 
or  regulations  must  be  reasonable  and  not  violative  of  law  in  order 
to  be  binding  upon  passengers.^"  The  courts  have  held  that  car- 
riers of  passengers  may  make  reasonable  rules  for  the  conducting 
of  business,"  for  the  dispatch  of  business,^  for  the  management 


39.  O'Grorman  v.  New  York,  etc., 
R.  Co.,  96  App.  Div.  (N.  Y.)  594, 
89  N.  Y.  Supp.  589,  forbidding  car- 
riage of  dogs  on  cars;  Rowe  v. 
Brooklyn,  etc.,  R.  Co.,  71  App.  Div. 
(N.  Y.)  474,  75  N.  Y.  Supp.  893, 
prohibiting  employes  in  uniform 
from  occupying  a  front  seat;  Dowd 
V.  Albany  Ry.,  47  App.  Div.  (N.  Y.) 
203,  62  N.  Y.  Supp.  179,  relating  to 
the  size  of  packages  which  passen- 
gers may  carry;  Muckle  v.  Roches- 
ter R.  Co.,  79  Hun  (N.  Y.)  32,  29 
N.  Y.  Supp.  733;  Avery  v.  New 
York  Cent.,  etc.,  R.  Co.,  121  N.  Y. 
31,  34  N.  E.  30;  Morris  v.  Atlantic 
Ave.  R.  Co.,  116  N.  Y.  553,  22  N.  E. 
1097;  Peck  V.  New  York,  Cent.,  ete., 
R.  Co.,  70  N.  Y.  587,  requiring  fe- 
males traveling  alone,  or  with  male 
relatives  or  friends  to  ride  in  a 
special  car;  Putnam  v.  Broadway, 
etc.,  R.  Co.,  55  N.  Y.  108,  14  Am. 
Rep.  190;  Vedder  v.  Fellows,  20  N. 
Y.  126;  Hibbard  v.  New  York,  etc., 
R.  Co.,  15  N.  Y.  455;  Tracey  v.  New 
York,  etc.,  R.  Co.,  9  Eosw.  (N.  Y.) 
396;  Illinois  Cent.  R.  Co.  v.  Whitte- 
more,  43  111.  430,  93  Am.  Dec.  278; 
Chilton  V.  St.  Louis,  etc.,  R.  Co.,  114 
Mo.  88;  South  Florida  R.  Co.  v. 
Rhodes,  25  Fla.  40,  23  Am.  St.  Rep. 


606,  37  Am.  &  Eng.  R.  Oas.  100; 
Louisville,  etc.,  R.  Co.  v.  Fleming, 
14  Lea  (Tenn.),  138,  18  Am.  &  Eng. 
R.  Cas.  347;  Norfolk,  etc.,  R.  Co.  v. 
Wysor,  83  Va.  250,  36  Am.  &  Eng.  R. 
Cas.  234;  Florida  Southern  R.  Co.  v. 
Hirst,  30  Fla.  1,  52  Am.  &,  Eng.  R. 
Cas.  409;  Pierce  v.  Randolph,  12  Tex. 
290. 

40.  Boston  V.  Chesapeake,  etc.,  R. 
Co.,  36  W.  Va.  318,  52  Am.  &  Eng. 
R.  Cas.  357,  17  S.  E.  158;  Day  v. 
Owen,  5  Mioh.  530;  State  v.  Chovin, 
7  Iowa,  204;  Robinson  v.  Southern 
Pac.  R.  Co.,  105  Cal.  536;  Eddy  v. 
Rider,  79  Tex.  53;  Central  R.,  etc., 
Co.  V.  Strickland,  90  Ga.  562,  52  Am. 
&  Eng.  R.  Cas.  316;  Northern  Cent. 
R.  Co.  V.  O'Connor,  76  Md.  307,  52 
Am.  &  Eng.  R.  Cas.  176;  Gulf,  etc., 
R.  Co.  V.  Moody  (Tex.  Civ.  App.),  30 
S.  W.  574.  See  also  oases  cited  in 
last  preceding  note. 

41.  Houston,  etc.,  R.  Co.  v.  Moore, 
49  Tex.  31. 

42.  Watkins  v.  Pennsylvania  R. 
Co.  (D.  C),  52  Am.  &  Eng.  R.  Cas. 
159;  Chicago,  etc.,  R.  Co.  v.  Graham, 
3  Ind.  App.  28;  Brown  v.  Raleigh, 
etc.,  R.  Co.,  108  N.  C.  34;  Interna- 
tional, etc.,  R.  Co.  V.  Goldstein,  2 
Tex.  App.  Civ.  Cas.   §   274. 
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of  trains,*'  for  the  government  of  their  employes  in  the  conduct  of 
their  business  upon  trains,"  for  the  conduct  of  employes,  and  also 
for  the  conduct  of  passengers,^^  for  the  transportation  of  passen- 
gers from  point  to  point/'  for  the  safe  and  orderly  conduct  of  their 
business,  and  to  protect  themselves  against  impositions,*'  for  the 
admission  of  passengers  to  their  trains,**  for  the  division  of  pas- 
sengers into  classes,*'  and  providing  separate  cars  for  ladies,^"  and 
for  white  and  colored  passengers.^^  In  some  of  the  cases  cited  the 
reasonableness  of  this  class  of  rules  is  held  to  be  a  pure  question 


43.  Atchison,  etc.,  E.  Co.  v.  G-ants, 
58  Kan.  608,  5  Am.  St.  Rep.  780; 
Lake  Shore,  etc.,  R.  Co.  v.  Green- 
wood, 79  Pa.  St.  373;  Plott  v.  Chi- 
cago, etc.,  R.  Co.,  63  Wis.  511;  Con- 
nell  V.  Mobile,  etc.,  R.  Co.  (Miss.), 
7  So.  344;  McRae  v.  Wilmington, 
etc.,  R.  Co.,  88  N.  C.  526,  43  Am. 
Rep.  745,  18  Am.  &  Eng.  R.  Oas. 
316;  Britton  v.  Atlanta,  etc.,  R.  Co., 
88  N.  C.  536,  43  Am.  Rep.  749,  18 
Am.  &  Eng.  R.  Cas.  391;  Texas,  etc., 
R.  Co.  T.  White,  4  Tex.  App.  Civ. 
Cas.  §  359. 

44.  Crawford  v.  Cincinnati,  etc., 
R.  Co.,  26  Ohio  St.  580,  13  Am.  & 
Eng.  Rep.   387. 

45.  Chicago,  etc.,  R.  Oo.  v.  Mc- 
Lallen,  84  III.  109,  16  Am.  Ry.  Rep. 
425;  New  Orleans,  etc.,  R.  Co.  t. 
Burke,  53  Mis-s.  200,  34  Am.  Rap. 
689;  Macon,  etc.,  R.  Co.  v.  Johnson, 
38  Ga.  409;  Pittsburgh,  etc.,  R.  Co. 
V.  Pillow,  76  Pa.  St.  510;  West 
Chester,  etc.,  R.  Co.  v.  Miles,  55  Pa. 
St.  209,  93  Am.  Dec.  744. 

46.  Gray  v.  Cincinnati  Southern  R. 
Co..  11  Fed.  683.  A  rule  that  pas- 
senger coaches  shall  be  run  in  the 
same  train  with  freight  cars  is  not 
unreasonable    unless    the    safety    of 


passengers  is  endangered.     Arkansas 
M.  R.  Oo.  V.  Canman,  52  Ark.  517. 

47.  Wrightman  v.  Chicago,  etc.,  R. 
Co.,  73  Wis.  169. 

48.  Johnson  v.  Concord  R.  Corp., 
46  N.  H.  213;  Oteveland,  etc.,  R. 
Co.  V.  Bartram,  11  Ohio  St.  457; 
Northern  Cent.  R.  Co.  v.  O'Connor, 
76  Md.  207,  Am.  &  Eng.  R.  Oas. 
176;  Baltimore,  etc.,  R.  Oo.  v.  Carr, 
71  Md.  135. 

49.  Chicago,  etc.,  R.  Co.  v.  Parks, 
18  111.  460,  68  Am.  Dec.  563. 

50.  Chicago,  etc.,  R.  Oo.  v.  Wil- 
liams, 58  111.  185,  8  Am.  Rep.  641; 
Memphis,  etc.,  R.  Co.  v.  Benson,  85 
Tenn.  637,  4  Am.  St.  Rep.  776;  Bass 
V.  Chicago,  etc.,  R.  Co.,  36  Wis.  450, 
17  Am.  Rep.  495. 

51.  Railroad  companies  are  au- 
thorized, in  the  absence  of  statute, 
to  establish  such  rules,  if  equal  ac- 
commodations are  afforded  to  each 
class.  Ohio  Valley  R.  Co.  v.  Lan- 
der, 20  Ky.  L.  Rep.  913,  926,  47  S. 
W.  344,  882,  48  S.  W.  145;  McGuinn 
V.  Forbes,  37  Fed.  539;  Houck  v. 
Southern  Pac.  R.  Co.,  38  Fed.  226; 
Commonwealth  v.  Power,  7  Mete. 
(Mass.)  596,  41  Am.  Dec.  465;  West 
Chester,  etc.,  R.  Co.  v.  Miles,  55  Pa. 
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of  fact  for  the  jury/^  while  in  otliers  it  is  held  to  be  a  mixed 
question  of  law  and  fact,  to  be  found  by  the  jury  on  the  trial, 
under  the  instructions  of  the  court."'  If  the  facts  are  undisputed, 
the  question  would  seem  to  be  a  proper  one  for  the  court, ^*  while 
if  the  facts  are  controverted,  the  question  should  be  submitted  to 
the  jury,  under  appropriate  instructions.^'  In  many  cases  it  is  held 
that  passengers  seeking  to  take  passage  on  railway  trains  are  bound 
to  make  inquiry  and  inform  themselves  as  to  the  rules  established 
by  the  carrier  with  reference  to  the  proposed  transit,  and  the  con- 
duct of  the  trains,  and  conform  thereto,  and  that  if  no  inquiry  be 
made,  they  are  subject  to  such  rules  of  the  carrier,  if  reasonable, 
even  though  unknown  to  them.'*    Other  cases  hold  that  reasonable 


St.  309,  93  Am.  Dec.  744;  Day  v. 
Owen,  5  Mich.  525,  72  Am.  Dec.  62; 
Chesapeake,  etc.,  R.  Co.  v.  Wells,  83 
Tenn.  615;  Britton  v.  Atlanta,  etc., 
Air  Line  R.  Co.,  88  N.  C.  543,  43  Am. 
Rep.  749. 

52.  Compton  v.  Van  Valkenburgh, 
34  N.  J.  L.  13-5;  Morris,  etc.,  R.  Co. 
V.  Ayres,  39  jST.  J.  L.  393,  80  Am. 
Dec.  3X5  State  v.  Overton,  34  N.  J. 
L.  435,  61  Am.  Dec.  671;  State  v. 
Chovin,  7  Iowa,  304, 

53.  Bass  V.  Chicago,  etc.,  R.  Cb., 
36  Wis.  458,  17  Am.  Rep.  495;  Day 
V.  Owen,  5  Mich.  520,  70  Am.  Dec. 
63;  Commonwealth  v.  Power,  7  Mete. 
(Mass.)  596,  41  Am.  Dec.  465; 
Jencks  v.  Coleman,  2  Sumn.  (U.  S.) 
221;  Brown  v.  Memphis,  etc.,  R.  Co., 
4  Fed.  37. 

54.  Pittsburgh,  etc.,  R.  Co.  v. 
Lyon,  123  Pa.  St.  140,  10  Am.  St. 
Rep.  517,  37  Am.  &  Eng.  R.  Cos.  231. 

55.  Avery  v.  New  York  Cent.,  etc., 
R.  Co.,  121  N.  Y.  31. 

56.  Terry  v.  Flushing,  etc.,  R.  Co., 
13  Hun  (N.  Y.)  359;  Elmore  v. 
8ands,  54  N.  Y.  512;  Beebe  v.  Ayres, 


28  Barb.  (N.  Y.)  375;  Northern  R. 
Co.  v.  Page,  22  Barb.  (N.  Y.)  130; 
Dunphy  v.  Erie  R.  Co.,  42  N.  Y. 
Super.  Ot.  128;  Cheney  v.  Boston, 
etc.,  R.  €50.,  11  Mete.  (Mass.)  121 
Du)>ng  v.  Philadelphia,  etc.,  R.  Co., 
€5  Md.  120,  5  Cent.  Rep.  570;  Mc- 
Rae  V.  Wilmington,  etc.,  R.  Co.,  88 
N,  C.  526,  43  Am.  Rep.  745,  18  Am.  & 
Eng.  R.  Cas.  316;  Britton  v.  At- 
lanta, etc..  Air  Line  R.  Co.,  88  N.  C. 
536,  33  Am.  Rep.  749,  18  Am.  & 
Eng.  R.  Oas.  391;  Southern  Kansas 
R.  Co.  V.  Hinsdale,  38  Kan.  507,  34 
Am.  &  Eng.  R.  Cas.  256;  Atchison, 
etc.,  R.  Co.  V.  Gants,  38  Kan.  608; 
Drew  V. -Central  Pac.  R.  Co.,  61  Cal. 
425;  Oil  Creek,  etc.,  R.  Co.  v.  Clark, 
72  Pa.  St.  231;  State  v.  Overton,  24 
N.  J.  L.  435;  Dietrioh  v.  Pennsyl- 
vania R.  Co.,  71  Pa.  St.  432;  Huf- 
fard  V.  Grand  Rapids,  etc.,  R.  Co., 
64  Mich.  631;  Georgia  R.  Go.  v. 
Murden,  86  Ga.  434,  Lawe  Shore,  etc., 
R.  Co.  V.  Rosenzweig,  113  Pa.  St. 
519,  26  Am.  &  Erg.  R.  Cas.  489; 
Johnson  v.  Concord  R.  Corp.,  46  N. 
H.  213;   Gulf,  etc.,  E,.  Co.  v.  Mnorlv, 
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rules  of  the  carrier  are  binding  upon  passengers  when  they  are  no- 
tified thereof,  or  the  carrier  has  given  such  publicity  to  them  that, 
by  the  use  of  reasonable  care  and  caution,  they  should  have  known 
of  them."  A  conductor  has  no  general  power  to  waive  or  modify 
the  rules  of  the  carrier,^*  but  his  violation  thereof  may  in  some 
cases  bind  the  carrier,"'  and  a  waiver  or  modification  of  the  rules 
may  be  established  by  custom  and  habit  of  the  carrier  to  the  con- 
trary or  long  continued  disregard  thereof.^"  In  the  enforcement 
of  order  upon  the  train,  and  in  the  execution  of  reasonable  regula- 
tions for  the  safety  and  comfort  of  the  passengers  and  for  the 
security  of  the  train,  the  authority  of  the  officers,  exercised  upon 
the  responsibility  of  the  carrier,  must  be  obeyed  by  the  passengers ; 
but  the  carrier  is  bound  to  afford  reasonable  facilities  to  enable 
passengers  to  comply  with  its  rules  and  regulations,^^  and  a  carrier 


(Tex.  Civ.  App.)  30  S.  W.  574; 
Draie  v.  Pennsylvania  E.  Co.,  137 
Pa.  St.  352. 

57.  Wright  v.  California  Cent.  R. 
Co.,  78  Cal.  360;  Macon,  etc.,  E.  Co. 
V.  Johnson,  38  Ga.  409;  Norfolk,  etc., 
E.  Co.  V.  Wysor,  82  Va.  250,  26  Am. 
&  Eng.  E.  Cas.  234;  Baltimore  City 
Bass.  E.  Co.  V.  Wilkinson,  30  Md. 
224;  Trotlinger  v.  East  Tennessee, 
etc.,  E.  Co.,  11  Lea  (Tenn.)  533,  13 
Am.  &  Eng.  E.  Cas.  49;  Motteram  v. 
Eastern  Counties  E.  Co.,  7  C.  B.  N. 
S.  58,  97  E.  C.  L.  58,  5  Jur.  N.  S. 
583,  29  L.  J.  M.  C.  59. 

58.  Lake  Shore,  etc.,  E.  Oo.  v. 
Pierce,  47  Mich.  277,  3  Am.  &  Eng. 
R.  Cas.  340. 

59.  McGee  v.  Missouri  Pac.  E.  Co., 
92  Mo.  208,  31  Am.  &  Eng.  R.  Cas.  1. 

60.  Greenfield  v.  Detroit,  etc.,  E. 
Cto.,  10  Det.  Leg.  N.  256,  (Mioh.)  95 
N.  W.  546;  Burke  v.  Missouri  Pac. 
E.  Co.,  51  Mo.  App.  491.  But  see 
Drake  v.  Pennsylvania  E.  Co.,  137 
Pa.    St.    352. 


61.  Cinciniiati,  etc.,  E.  Co.  v. 
Lohe,  (Ohio)  67  N.  E.  161;  Bass  v. 
Chicago,  etc.,  E.  Co.,  36  Wis.  450, 
9  Am.  Ry.  Eep.  101;  Ohioago,  etc., 
R.  Co.  V.  Graham,  3  Ind.  App.  28; 
Brown  v.  Kansas  City,  etc.,  E.  Co., 
38  Kan.  634;  Cravfford  v.  Cincinnati, 
etc.,  R.  Co.,  26  Ohio  St.  580,  13  Am. 
Ey.  Rep.  387;  Baltimore,  etc.,  R.  Oo. 
V.  Oarr,  71  Md.  135;  Baltimore,  etc., 
R.  Co.  V.  Blocher,  27  Md.  277;  Flor- 
ida Southern  R.  Co.  v.  Hirst,  30  Fla. 
1,  52  Am.  &  Eng.  R.  Cas.  409;  Chi- 
cago, etc.,  R.  Co.  V.  Rielly,  40  111. 
App.  416;  Britton  v.  Atlanta,  etc.. 
Air  Line  R.  Co.,  88  N.  C.  536,  43 
Am.  Rep.  749,  18  Am.  &  Eng.  R. 
Cas.  391;  Downey  v.  Chesapeake,  etc., 
R.  Co.,  28  W.  Va.  732;  Central  R. 
Co.  V.  Strickland,  90  Ga.  562;  Jen- 
nings v.  Great  Northern  R.  Co., 
35  L.  J.  Q.  B.  15,  L.  R.  1  Q.  B.  7,  1 
Ry.  &  C.  T.  Cas,  15;  Houston,  etc, 
R.  Co.  V.  Bryant,  (Tex.  Civ.  App.)  72 
S.  W.  885. 
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has  authority  to  enforce  observance  of  its  regulations  only  by 
preventing,  not  by  punishing  the  breach  of  them.  Only  by  present 
or  prospective,  and  not  by  past,  misconduct,  does  a  passenger  lose 
his  privileges.^^  A  common  carrier  of  passengers,  both  at  common 
law  and  as  expressly  authorized  by  the  Massachusetts  statute,  may 
make  reasonable  rules  to  govern  the  conduct  of  its  passengers.^ 
Kailroad  companies  may  make  and  enforce  reasonable  regulations 
for  conducting  their  passenger  business  without  incurring  liability 
for  enforcing  them  in  a  proper  manner."  A  street  railroad  may 
make  such  reasonable  rules  and  regulations  for  the  carriage  of  its 
passengers  and  the  operation  of  its  cars  as  are  necessary  in  the 
conduct  of  its  business.*^     Since  it  is  the  duty  of  railroad  com- 


62.  Smith  v.  Manhattan  Ey.  Co., 
45  St.  Rep.  (N.  Y.)  856,  18  N.  Y. 
Supp.  759,  aifd.  138  N.  Y.  637,  33 
N.  E.  1083;  Penfield  v.  Oeveland, 
etc.,  R.  Co.,  26  App.  IMv.  (N.  Y.) 
413,  50  N.  Y.  Supp.  79;  Hart  v. 
Metropolitan  St.  R.  Co.,  34  Misc. 
Rep.  (N.  Y.)  531,  69  K.  Y.  Supp. 
906;  Steamboat  Co.  v.  Brockett,  121 
U.  S.  637,  7  S.  C.  Rep.  1039;  Rowe 
V.  Brooklyn,  etc.,  R.  Co.,  80  App. 
Div.  (N.  Y.)  477,  81  N.  Y.  Supp. 
106;  Ohootaw,  etc.,  R.  Co.  v.  Hill, 
(Tenn.)   75  S.  W.  963. 

Rules  and  regulations  of  street 
railways. — ^A  railway  company  has 
the  right  to  make  reasonable  rules 
and  regulations  prohibiting  pas- 
sengers from  occupying  positions  on 
its  cars  considered  to  be  dangerous, 
except  at  their  own  risk;  but  when, 
notwithstanding  such  rules,  pas- 
sengers are  permitted,  and  in  some 
instances  required,  to  occupy  such 
positions,  the  company  is  still  under 
the  duty  to  exercise  extraordinary 
care  and  diligence  for  their  safety. 
Augusta  Ry.  &  Elec.  Co.  v.  Smith,  3 


St.  Ry.  Rep.  75,  121  Ga.  29,  48  S. 
E.  681.  See  also  as  to  other  rules 
and  regulations:  Stevens  v.  Boston 
Elev.  Ry.  Co.,  2  St.  Ry.  Rep.  435, 
184  Mass.  476,  69  N.  E.  338;  Nas- 
sau Elec.  Ry.  Co.  v.  Corliss,  3  St. 
Ry.  Rep.  999,  126  Fed.  355;  United 
Railways  &  Elec.  Co.  v.  Hertel  (Md.), 
1  St.  Ry.  Rep.  273,  55  Atl.  438; 
Frizaell  y.  Omaha  St.  Ry.  Co.,  1  St. 
Ry.  Rep.  854,  124  Fed.  176.  See  also 
note,  1  St.  Ry.  Rep.  273. 

63.  Renaud  v.  New  York,  etc.,  R. 
Co.,  310  Mass.  553,  97  N.  E.  98,  a 
carrier's  regulation,  forbidding  pas- 
sengers to  ride  in  any  baggage  car,  or 
on  the  platform  or  steps  of  any  car, 
is  reasonable. 

64.  Weber  v.  Rochester,  etc.,  Ry. 
Co.,  145  App.  Div.  (N.  Y.)  84,  129 
N.  Y.  Supp.  304. 

Common  carriers  may  make  rea- 
sonable rules  and  regulations.  Nor- 
man V.  East  Carolina  Ry.  Co.,  161  N. 
C.  330,  77  S.  E.  345. 

65.  Birgemann  v.  International  Ry. 
Co.,  131  N.  Y.  Supp.  4. 


CAERIEES  OF  PASSENGERS.  1073 

panies  to  so  conduct  their  business  that  their  passengers  shall  be 
accorded  the  fullest  use  of  their  equipment  and  facilities,  rules 
adopted  by  the  companies  for  that  purpose  ought  to  be  viewed 
with  favor,  so  long  as  they  are  reasonable  and  subject  no  one  to 
disadvantage.^^  A  railroad  company  may  refuse  to  receive  as  a 
passenger  a  person  neglecting  or  refusing  to  purchase  a  ticket,  as 
required  by  a  rule  of  the  company."  A  general  rule  of  a  street 
railroad  requiring  passengers  to  deposit  the  fares  in  a  box  on  enter- 
ing the  car  and  forbidding  conductors  from  handling  fares,  is  a 
reasonable  one,  and  while  exceptional  circumstances  may  arise 
which  will  make  the  strict  enforcement  of  the  rule  vexatious,  the 
railroad  need  not  provide  for  all  the  possible  exceptions,  justify- 
ing a  suspension  of  the  rule.^  A  carrier  has  the  incidental  power 
to  establish  reasonable  rules  regulating  the  payment  of  its  charges, 
and  such  regulations  will  be  sustained  upon  the  sole  ground  that 
they  are  reasonably  necessary  to  protect  the  carrier,  though  the 
rule  manifestly  result  in  additional  hardship  to  the  passenger  but 
not  interfering  with  his  primary  right  to   transportation.^*     A 

66.  Midland  Valley  R.  Co.  v.  State,  pany  requiring  payment  of  fare  by 
—  Okl.  — ,  133  Pac.  37.  its  passengers  by  means  of  an  auto- 

A  railroad  company  has  the  rigbt  matie  fare-registering  device  held  in 

to    establish    reasonable    rules     and  the  hand  of  the  conductor,  consisting 

r^^lations   for  the  government  and  of  a  small  nickel-plated  box  having  a 

use  of  its  property.    Decker  v.  Atchi-  coin-slot  on  one  side,  through  which 

son,  etc.,  R.  Co.,  3  Okl.  553,  41  Pac.  the  passenger  inserts  the  nickel,  the 

610.  coin  being  drawn  into  the  device  by 

67.  St.  Louis,  etc.,  R.  Ck).  v.  Law-  its  mechanism  as  soon  as  the  edge  of 
rence,  —  Ark.  — ,  153  S.  W.  799.  the     nickel     touches     certain     levers 

68.  Elder  v.  International  Ry.  Co.,  within  the  slot,  whereupon  the  fare  is 
68  Misc.  Reip.  (N.  Y.)  22,  132  N.  Y.  registered  automatically,  under  which 
Supp.  880,  judg.  aflf'd  128  N.  Y.  Supp.  rule  a  passenger  may  either  insert  a 
1122.  coin  possessed  by  him  or  may  receive 

69.  Martin  v.  Rhode  Island  Co.,  32  one  in  change  from  the  conductor 
K.  I.  163,  78  Atl.  548.  and  insert  it,  is  not  unreasonable  as 

The  reasonableness  of  such  a  rule      causing  great  inconvenience  and  an- 

js  a  question  for  the  court.    Id.  noyanoe  to  passengers  without  benefit 

A  rule  of  a  street   railway  com-      to    the    traveling    public,    as    being 

68 
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railroad  company  can  regulate  its  business  by  reasonable  rules 
and  regulations,  and  a  rule  requiring  a  passenger  either  to  produce 
a  ticket  or  pay  cash  fare  is  reasonable."  A  rule  promulgated  by 
a  carrier,  that  persons  riding  on  the  platforms  of  street  cars  do 
so  at  their  own  risk,  is  reasonable  and  valid.''^  It  is  a  reasonable 
regulation  of  a  railroad  company  that  passengers  shall  not  ride 
in  a  dining  car  during  such  portions  of  the  route  as  the  car  is 
not  in  actual  service  for  meals.'^  A  street  passenger  railway  com- 
pany operating  a  belt  line  exclusively  within  the  limits  of  a  city 
may  by  a  rule  and  regulation  designate  a  certain  point  of  the  line 
as  the  end  thereof  and  the  end  of  the  trip,  and  beyond  which  a 
passenger  cannot  ride  without  paying  an  additional  fare ;  and  this 
is  so  even  when  all  persons  by  taking  a  car  on  the  same  street 
going  in  an  opposite  direction  may  reach  their  destination  and  have 
by  that  route  a  continuous  one  fare  ride  before  reaching  the  end 
of  the  line.'*     Reasonable  regulations  or  rules  may  be  enforced 


solely  for  the  benefit  of  the  carrier, 
in  keeping  a  cheek  upon  dishonest 
conductors,  as  being  a  reflection  upon 
the  honesty  of  the  conductors,  and  as 
not  serving  the  convenience  of  the 
conductors  in  keeping  account  of 
fares  collected;  the  rule  imposing 
no  greater  burden  upon  the 
passengers  than  a  permissible  rule 
requiring  the  purchase  of  tickets 
and  being  of  aid  to  the  carrier 
and  its  conductors  in  sim- 
plifying the  accounting  for  fares,  ob- 
'  viating  the  necessity  of  daily  settle- 
ments between  them,  securing  ac- 
curacy, and  tending  to  prevent  fraud 
and  mistake.    Id. 

70.  Bolles  V.  Kansas  City  South- 
ern Ey.  Co.,  134  Mo.  App.  696,  115 
S.  W.  459. 

Regulations  of  a  carrier  of-  pas- 
sengers, such  as  requiring  exhibition 


of  tickets  before  entrance  to  coaches, 
must  not  only  be  reasonable  in  them- 
selves, but  they  must  be  adminis- 
tered in  a  reasonable  manner,  and  so 
as  to  inflict  no  unnecessary  injury 
or  inconvenience  upon  passengers. 
Cathey  v.  St.  Louis  &  S.  F.  Co.,  149 
Mo.  App.  134,  130  S.  W.  130. 

A  passenger  is  entitled  to  reason- 
able opportunity  to  comply  with  a 
carrier's  regulation.     Id. 

71.  Tompkins  v.  Boston  Elevated 
Ry.  Co.,  301  Mass.  114,  87  N.  E.  488, 
20  L.  R.  A.   (N.  S.)    1063. 

72.  Perry  v.  Pennsylvania  R.  Co., 
41  Pa.  Super.  Ct.  591. 

73.  Commonwealth  v.  Doe,  44  Pa. 
Super.  Ct.  331. 

A  street  railway  company  has  the 
right  to  deflne  by  a  reasonable  regu- 
lation the  length  of  trip  to  which  the 
passenger    is    entitled    for   his   fare. 
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by  a  carrier  in  such  an  arbitrary  and  unreasonable  manner  as  to 
make  it  liable.'*  A  rule  of  a  carrier,  requiring  an  uncanceled 
ticket  as  evidence  of  purchased  transportation,  is  reasonable.'' 
A  regulation  that  passengers,  before  taking  transportation  by 
freight  train,  should  first  secure  a  permit  from  certain  officials  of 
the  carrier,  is  reasonable  and  valid,  and  passengers  desiring  to 
travel  in  that  way  must  comply  with  the  regulations."  The  rule 
of  a  street  railway  company  operating  motors  and  as  part  of  the 
same  train  with  a  conductor  on  each  car,  requiring  each  conductor 
to  collect  and  register  fares  from  all  the  passengers  on  his  car,  and 
prohibiting  a  passenger,  who  had  paid  fare  on  one  of  the  cars  of 
the  train,  from  passing  to  the  other  without  again  paying  his  fare 
on  that  car,  was  reasonable  and  enforceable."  Though  a  street 
railway  company  has  a  right  to  make  and  enforce  such  rules  as 
are  reasonable  for  the  conduct  of  its  business,  a  rule  which  is  con- 
trary to  law  or  whose  enforcement  would  invalidate  the  provisions 
of  a  statute  cannot  be  upheld.'*    Though  a  statute,  providing  that 


The  question  whether  the  regulation 
is  reasonable  is  a  question  for  the 
court,  and  not  for  a  jury.     Id. 

Where  a  street  railway  company 
has  adopted  reasonable  rules  and 
regulations  as  to  fares,  there  is  no 
burden  on  the  comipany  to  show  that 
a  passenger  had  notice  of  such  rules 
and  regulations.     Id. 

Where  an  issue  turns  on  the  rea- 
sonableness of  the  regulation  of  fares, 
the  knowledge  of  the  regulation  by  a 
particular  passenger  may  be  shown 
by  evidence  that  the  regulation  had 
been  in  operation  for  many  years, 
that  it  had  always  been  enforced,  and 
that  the  passenger  in  question  had 
some  knowledge  of  the  operation  of 
the  road.     Id. 

74.  Louisville  &  N.  R.  Co.  v.  Berry, 
58  Fla.  300,  50  So.  579. 


75.  MuUin  v.  Long  Island  R.  Co., 
136  App.  Div.  (N.  Y.)  733,  121  N.  Y. 
Supp.  458,   459. 

76.  Olson  V.  Northern  Pac.  Ry.  Co., 
49    Wash.    636,    96   Pac.    150. 

77.  Birmingham  Ry.,  etc.,  Co.  v. 
McDonough,  153  Ala.  133,  44  So.  960, 
13  L.  R.  A.  (N.  S.)  445;  Birmingham 
Ry.  etc.,  Go.  v.  Stallings,  154  Ala. 
537,  45  So.  650. 

A  carrier  of  passengers  has  a  com- 
mon-law right  to  make  reasonable 
rules  for  the  conduct  of  its  business; 
but  a  carrier  is  responsible  for  an 
unjust  application  of  a  reasonable 
rule,  or  for  enforcing  it  with  undue 
severity.  Birmingham  Ry.,  etc.,  Co, 
V.  McDonough,  supra. 

78.  Charbonneau  v.  Nassau  Elec- 
tric R.  Co.,  123  App.  Div.  (N.  Y.) 
531,   108   N.  Y.   Supp.   105. 
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all  passengers  who  may  fail  to  procure  tickets  shall  be  transported 
at  the  rate  charged  for  such  tickets,  does  not  prevent  a  carrier 
from  enforcing  reasonable  rules  refusing  to  permit  persons  with- 
out tickets  to  enter  passenger  trains,  travelers  must  be  given  an 
opportunity  to  purchase  a  ticket,  and  one  given  no  such  oppor- 
tunity may  become  a  passenger  without  one,  and,  when  refused 
admittance  or  ejected  from  a  train,  the  company  is  liable  for  dam- 
ages.''   In  the  absence  of  any  duty  devolving  on  a  railway  com- 
pany to  provide  at  its  stations  a  place  where  its  patrons  may  sleep 
while  awaiting  the  arrival  or  departure  of  a  train,  a  regulation 
forbidding  going  to  sleep  in  its  waiting  rooms  or  lying  down  on 
the  benches  is  not  in  a  legal  sense  unreasonable.*"    The  duty  of  a 
railroad  company  to  the  public  requires  that  it  should  run  its 
trains  according  to  its  rules  and  regulations,  without  infringing 
upon  them  to  accommodate  a  single  passenger.*^    It  is  a  reasonable 
regulation  of  a  street  railway  corporation,  which  it  has  the  right 
to  make,  that  passengers  shall  not  be  on  the  front  platform  of  a 
car.*^    Passengers  are  not  required  to  know  the  rules  and  regula- 
tions made  by  the  directors  of  a  railroad  company  for  the  control 
of  the  action  of  its  agents  and  the  management  of  its  affairs.*^    A 
railroad  company,  being  a  carrier,  may  use  separate  trains  for 
freight  and  passengers,  and  may  exclude  freight  from  one  and 
passengers  from  the  other.**     A  rule  of  a  railroad  company  re- 

79.  St.    Louis    S.    W.    Ry.    Co.,    v.       703;     Pittsburgh,     etc.,    Ey.    Co.    v. 
Hammett,  98  Ark.  418,  136  S.  W.  191.       Lightcap,  7  Ind.  App.  249,  34  N.  E. 

80.  Central    of     Ga.     Ry.     Co.     v.       343. 

Motes,  117  Ga.  933,  43  S.  E.  990,  62  82.  Wills  v.  Lynn  Sc  B.  R.  Co.,  129 

L.  E.  A.  507,  97  Am.  St.  Rep.  323.  Mass.  351. 

Under   the   oommon   law   a  carrier  83.  HufiFord  v.  Grand  Rapids  &  I. 

of  passengers  has  the  right  to  make  R.  Co.,  64  Mich.  631,  31  N.  W.  544,  8 

reasonable  rules  and  regulations  for  Am.  St.  Eep.  859. 

the  conduct  of  its  business.     Coyle  v.  84.  Whitehead    v.    St.    Louis,    etc.. 

Southern  Ry.  Co.,  112  Ga.  121,  37  S.  Ry.  Co.,  99  Mo.  263,  11  S.  W.  751,  6 

E.  163.  L.  R.  A.  409 ;  Farber  v.  Missouri  Pac. 

81.  Pittsburgh,    etc.,     Ey.     Co.    v.  Ey.  Co.,  116  Mo.  81,  22  S.  W.  631,  20 
Nuzum,    50    Ind.    141,    19    Am.   Rep.  L.  R.  A.  350. 
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quiring  passengers  to  procure  tickets  before  entering  the  cars  is 
reasonable.*^  It  is  the  right  and  duty  of  railroad  corporations  to 
make  regulations  for  the  convenience,  comfort,  and  safety  of  their 
passengers,  and  the  question  of  the  propriety  and  reasonableness 
of  such  regulations  is  to  be  determined  by  the  court,  rather  than 
by  the  jury.*^  A  street  railway  company  having  the  right  to 
regulate  the  conduct  of  its  business  by  reasonable  and  necessary 
rules,  in  an  action  against  it  for  injuries,  an  instruction  so  inform- 
ing the  jury  was  proper,  and  its  refusal  was  erroneous.*^  Where 
plaintiff  sought  damages  against  defendant  railroad  company  for 
its  refusal  to  permit  him  to  ride  on  its  train  on  the  ground  that 
he  carried  a  larger  amount  of  personal  effects  with  him  than  was 
permitted  by  the  rules  of  the  company,  and  where  it  was  shown 
that  the  defendant  had  for  a  great  many  years  permitted  passen- 
gers to  carry  their  parcels  with  them  in  the  cars,  it  was  not  error 
to  refuse  to  instruct  the  jury  that,  though  the  racks  placed  in  the 
cars  were  shown  to  have  been  made  and  used  for  personal  baggage, 
no  presumption  arose  that  the  company  invited  passengers  to  use 
the  same  for  merchandise.^ 

85.  Ammons  v.   Southern  Ry.   Co.,  849,  aff'd  165  N.  Y.   139,   58  N.  E. 
138  N.  C.  555,  51  S.  E.  137.  770;  O'Gorman  v.  New  York  &  Q.  C. 

86.  Ga. — Central  of  Ga.  Ry.  Co.  v.  Ry.  Co.,  96  App.  Div.  594,  89  N.  Y. 
Motes,  117  Ga.  923,  43  S.  E.  990,  53  Supp.   589. 

L.  R.  A.  507,  97  Am.  St.  Rep.  323.  87.  Leaser   v.  St.   Louis   &   S.   Ry. 

Iowa. — Gregory  v.  Chicago  &  N.  W.  Co.,  85  Mo.  App.  326. 

Ry.  Co.,  100  Iowa,  345,  69  N.  W.  532.  88.  Runyan   v.    Central   R.    Co.   of 

ff.  Y, — ^Montgomery  v.  Buffalo  Ry.  N.  J.,  65  N.  J.  Law  228,  47  Ail.  423. 
Co.,  24  App.  Div.  454,  48  N.  Y.  Supp. 
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14.  Negligence  of  persons  engaged  in  construction  or  manufacture. 

15.  Liability  of  carrier  employing  leased  lines  or  using  cars  of  an- 

other company. 

16.  Liability  for  injuries  caused  by  inevitable  accident. 

17.  Means  and  appliances  for  receiving  and  discharging  passengers, 
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19.  Carriers  of  passengers  by  water. 
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32.  Liability  for  insult  and  abuse  by  servants. 

33.  Liaibility  for  expulsion  by  servants. 

34.  Liability  for  false  arrest  of  passenger. 

35.  Liability  for  acts  of  fellow-passengers  or  other  third  persons. 

36.  Liability  for  assaults  by  passengers  or  other  third  persons. 

37.  Indecent  language  and  conduct  of  fellow-passengers  or  intruders. 

38.  Duty  to  protect  from  acts  of  drunken  passengers. 

39.  Care  required  as  to  intoxicated  persons. 

40.  Protection  from  accidental  injuries. 

41.  Protection  from  incidental  injuries. — In  general. 

43.  Same  subject. — Duty  to  protect  passenger  from  falling  or  flying 
obj  ects. 

43.  Same  subject. — Injuries  caused  by  opening  or  shutting  door. 

44.  Ca,re  of  carrier  in  the  carriage  of  passengers. 

45.  Management  of  conveyance. — Sudden  jerks  and  jolte. 

46.  Duty  of  carrier  to  announce  stations. 

47.  Duty  of  carrier  to  stop  at  stations. 

48.  Warning  of  departure  of  trains. 

49.  Duty  to  provide  safe  means  of  ingress  and  egress. 

50.  Reasonable  time  for  ingress  and  egress. 

51.  Duty  to  warn,  instruct,  or  inform  passengers. 

53.  Duty  to  assist  infirm,  aged,  and  helpless  passengers. 

53.  Care  as  to  persons  under  disability. 

54.  Care  required  as  to  children. 

55.  Duty  to  carry  to  point  of  destination. 

56.  Carrying  passengers  beyond  destination. 

57.  Duty  to  carry  promptly. 

58.  Safety  of  pa-ssengers. 

59.  Safety  of  passengers  on  freight  and  other  trains. 

60.  Duty  of  carrier  to  provide  passengers  with  seats. 

61.  Liability  for  injuries  caused  by  collision. 

63.  Duty  of  carrier  for  safety  of  sick  passengers. 

63.  Persons  to  whom  carrier  is  liable. 

64.  Persons  awaiting  arrival  of  passengers  or  boarding  trains  to  meet 

incoming  passengers. 

65.  Persons  accompanying  passengers  to  station  or  on  board  cars  or 

vessels. 

66.  Persons  on  wrong  train. 

'67.  Passengers  acting  as  employes. 

68.  Persons  riding  at  invitation  or  by  acquiescence  of  employes. 

§  1.  Care  required  of  carriers  in  general. 

Wliile  the  common  carrier  of  passengers  is  not  an  insurer  of  the 
safety  of  its  passengers,  the  rule  i^  firmly  established  that  it  is 
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bound  to  use  the  utmost  care,  so  far  as  human  skill  and  foresight 
can  go,  to  guard  against  the  possibility  of  accidents  arising  from 
the  condition  of  its  road  and  the  machinery  used  in  the  transporta- 
tion of  passengers.  This  obligation  exists  only  with  respect  to 
those  results  which  are  naturally  to  be  apprehended  from  unsafe 
roadbeds,  defective  machinery,  imperfect  cars,  and  other  condi- 
tions endangering  the  success  of  the  undertaking.  The  degree  of 
care  to  be  exercised  in  any  case  is  dependent  upon  the  circum- 
stances; and,  where  the  injury  occurs  from  a  defect  in  the  road- 
bed, or  machinery,  or  in  the  construction  of  the  cars,  or  where  it 
results  from  a  defect  in  any  of  the  appliances  such  as  would  be 
likely  to  occasion  great  danger  and  loss  of  life  to  those  traveling 
on  the  road,  as  the  result  of  the  least  negligence  may  be  of  so 
fatal  a  nature,  the  duty  of  vigilance,  on  the  part  of  the  carrier, 
requires  the  exercise  of  that  amount  of  care  and  skill  in  order  to 
prevent  accidents.^  But  in  the  approaches  to  the  cars,  such  as 
platforms,  halls,  stairways,  and  the  like,  a  less  degree  of  care  is 
required,  and  for  the  reason  that  the  consequences  of  a  neglect 

1.  Sticrle  t.  Union  Ry.  Co.,  156  N.  Ry.   Oo.  v.   Hanson,   1   St.  Ry.   Rep. 

Y.  70,  684,  50  N.  E.  419,  834,  5  Am.  234,    (Kan.)    73  Pac.  775;    St.  Louis, 

Amiot.  Cas.  333;  Aimer  v.  Delaware,  etc.,  R.  Co.  v.  Mitcliell,  57  Ark.  413, 

etc..  Canal  Co.,  130  N.  Y.  170,  17  Am.  21  S.  W.  883;  Eureka  Springs  R.  Co. 

St.   Rep.   639;    Coddington   v.   Brook-  v.  Timmons,   51  Ark.  459,  40  Am.  & 

lyn,  etc.,  R.  Co.,  102  N.  Y.  66,  5  N.  E.  Eng.  R.  Cas.  698 ;  George  v.  St.  Louis, 

795 ;    Carroll   v.   Staten   Island,   etc.,  etc.,  R.  Co.,  34  Ark.  613 ;  HoUoway  v. 

R.   Co.,   58  N.  Y.   126,   17  Am.  Rep.  Passadena,  etc.,  R.  Co.,  130  Cal.  177, 

221;   Caldwell  v.  New  Jersey  Steam-  62   Pac.   478;    Macon  Consol.   St.   R. 

boat  Co.,  47  N.  Y.  382;  Maverick  v.  Co.  v.  Barnes,  113  Ga.  312,  38  S.  E. 

Eighth  Ave.   R.   Co.,   36  N.  Y.   378;  746;   Illinois   Cent.  R.   Co.  v.  Kuhn, 

Deyo  V.  New  York  Cent.  R.   Co.,  34  107  Tenn.  106,  64  S.  W.  202;   Smith 

N.  Y.  9;   Bower  v.  New  York  Cent.  v.  St.  Paul  City  Ry.  Co.,  33  Minn.  1, 

R.   Co.,   18  N.  Y.   410,   72   Am.  Dec.  18  N.  W.  827 ;  Gilson  v.  Jackson,  etc., 

529;  Hegeman  v.  Western  R.  Co.,  13  R.  Co.,  76  Mo.  282;  Searle  v.  Kanaw- 

N.  Y.  9,  64  Am.  Dec.  517 ;  Ingalls  v.  ha,  etc.,  R.  Co.,  33  W.  Va.  370,  37  Am. 

Bills,  9  Mete.    (Mass.)    1;   Moreland  &  Eng.  R.  Cas.  179.     See  Nellis  St. 

V.  Boston,  etc.,  R.  Co.,  141  Mass.  31,  Rd.    Acct.    Law,    47,    55;    Louisiana, 

6  N.  E.  225;  Central  R.  Oo.  v.  Free-  etc.,    R.    Co.   v.    Grumpier,    132   Fed. 

man,   75   Ga.   331;    Metropolitan   St.  435. 
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of  the  highest  skill  and  care  -which  human  foresight  can  attain  to 
are  naturally  of  a  less  serious  nature.  The  rule  in  such  cases 
is  that  the  carrier  is  bound  simply  to  exercise  ordinary  care  in 
view  of  the  dangers  to  be  apprehended.^  So,  likewise,  the  courts 
have  not  held  carriers  to  the  exercise  of  such  a  high  degree  of 
care  in  the  operation  of  their  roads  to  prevent  injuries  to  other 
travelers,  as  at  railroad  crossings  and  notably  in  the  case  of  street 
railways,  as  is  required  of  them  in  respect  to  passengers,  but  have 
held  them  bound  to  exercise  due  and  ordinary  care  and  prudence 
and  such  reasonable  diligence  and  caution  as  all  the  surrounding 
circumstances  of  the  case  require.^     The  carrier  is  required  to 


2.  Kelly  v.  Manhattan  E.  Co.,  112 
N.  Y.  443;  Palmer  t.  Pennsylvania 
Co..  Ill  N.  Y.  488,  18  N.  E.  859; 
Morris  v.  New  York  Cent.,  etc.,  R. 
Co.,  106  N.  Y.  678,  13  N.  E.  455; 
Miller  v.  Ocean  Steamship  Co.,  118 
N.  Y.  211;  Unger  v.  Forty-second  St. 
E.  Co.,  51  N.  Y.  497;  Taylor  v. 
Pennsylvania  Co.,  57  Fed.  755; 
Cleveland,  etc.,  E,.  Co.  v.  Anderson, 
21  O.  C.  C.  E.  288,  11  O.  C.  D.  765. 

As  to  defective  platforms  and  sta- 
tions: See  Wagner  v.  Brooklyn  H. 
E.  Co.,  3  St.  Ry.  Eep.  710,  95 
App.  Div.  (N.  Y.)  219,  88  N.  Y. 
Supp.  791;  Indianapolis  St.  Ry.  Co. 
V.  Robinson,  157  Ind.  414,  61  N.  E. 
936;  Wood  v.  Metropolitan  St.  Ey. 
Co.,  3  St.  Ey.  Eep.  540,  1«1  Mo.  433, 
81  S.  W.  152;  Haselton  v.  Ports- 
mouth, etc.,  St.  Ey.  Co.,  71  N.  H. 
589,  53  Atl.  1016.  See  also  Leveret 
V.  Shreveport  Belt  Line  Co.  (La.),  1 
St.  Ey.  Eep.  253  (and  note),  34  So. 
579;  Cotant  v.  Boone  Suh.  Ey.  Co. 
(la.),  2  St.  Ey.  Rep.  269  (and  note), 
99  N.  W.  115. 

3.  Weber  v.  New  York  Cent.  R. 
Co.,  58  N.  Y.  451;  Baltimore,  etc.,  R. 


Co.  V.  Breinig,  25  Md.  378;  Ethering- 
ton  V.  Prospect  Park,  etc.,  R.  Co.,  88 
N.  Y.  461;  Weiler  v.  Manhattan  R. 
Co.,  53  Hun  (N.  Y.)  372,  6  N.  Y. 
Supp.  320;  Geipel  v.  Steinway  R.  Co., 
14  App.  Div.  (N.  Y.)  551,  43  N.  Y. 
Suipp.  934;  Western,  etc.,  R.  Co.  v. 
King,  70  Ga.  261,  19  Am.  &  Eng.  R. 
Cas.  255;  Gorman's  Admr.  v.  Louis- 
ville, etc.,  R.  Co.,  24  Ky.  L.  Rep. 
193S,  72  S.  W.  760;  Goldrick  v. 
Union  E.  Co.,  20  E.  i.  128,  37  Atl. 
635,  2  Am.  Neg.  JJep.  647;  Hall  v. 
Ogden  City  St.  E.  Co.,  13  Utah,  243, 
44  Pac.  1046,  4  Am.  &  Eng.  E.  Cas. 
N.  S.  77;  Pendleton  St.  E.  Co.  v. 
Shires,  18  Ohio  St.  255;  Pendleton 
St.  R.  Co.  V.  Stallman,  22  Ohio  St.  1; 
Potts  V.  Chicago  City  E.  Co.,  33  Fed. 
610;  Eoller  v.  Sutter  St.  E.  Co.,  66 
Oal.  230,  5  Pac.  108;  Fort  Worth  St. 
E.  Co.,  V.  Witten,  74  Tex.  202,  11  S. 
W.  1091;  Boland  v.  Missouri  E.  Co., 
36  Mo.  484;  Citizens  St.  E.  Co.  v. 
Steen,  42  Ark.  321;  Wilman  v.  Peo- 
ples Ry.  Co.,  (Del.)  55  Atl.  332; 
Koenig  v.  Union  Depot  R.  Co.,  173 
Mo.  698,  73  S.  W.  637;  Aldrich  v. 
St.  Louis  Trans.  Co.,    (Mo  App.)    74 
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exercise  the  highest  degree  of  care  in  providing  a  properly  con- 
structed and  safe  roadbed  and  track,*  and  in  constructing,  main- 
taining and  repairing  its  road  when  upon  a  street  or  highway 
and  the  crossings  where  it  intersects  a  public  highway  at  grade, 
and  the  approaches  thereto,  in  a  safe  condition.^  It  is  required 
to  have  safe  and  properly  constructed  bridges,'  and  culverts,' 


S.  W.  141.     See  Nellis  St.  Ed.  Acct. 
Law,  217. 

4.  Chicago,  etc.,  K.  Co.  v.  Lewis, 
145  ni.  67,  33  X.  E.  960;  Peoria,  etc., 
E.  Co.  T.  Eeynolds,  88  111.  418 ;  Pitts- 
burg, etc.,  R.  Co.  T.  Thompson,  56 
111.  138;  O'Donnell  v.  Alleghany  Val- 
ley K.  Co.,  59  Pa.  St.  239,  98  Am. 
Dec.  336;  Pittsburgh,  etc.,  R.  Co.  v. 
Williams,  74  Ind.  462 ;  Xashville,  etc., 
E.  Co.  V.  Johnson,  15  Lea  (Tenn.) 
677;  Gulf,  etc.,  R.  Co.  t.  Killebrew, 
(Tex.)  20  S.  W.  182;  Virginia  Cent. 
R.  Co.  v.  Sanger,  15  Gratt.  (Va.) 
250;  Great  Western  R.  Co.  v.  Faw- 
cett,  1  Moo.  P.  C.  X.  S.  101.  See 
also  cases  cited  in  preceding  notes  to 
this  section;  if  aeon  Consol.  St.  R. 
Co.  V.  Bames,  113  Ga.  212,  38  S.  E. 
756;  Illinois  Cent.  R.  Co.  v.  Kuhn, 
107  Tenn.  106,  64  S.  W.  202. 

5.  Gilmore  t.  City  of  Utica,  121  X. 
Y.  561;  Post  V.  West  Shore  R.  Co., 
123  X.  Y.  580;  People  t.  Xe^r  York, 
etc.,  R.  Co.,  89  X.  Y.  286,  10  Am.  & 
Eng.  R.  Cas.  250,  having  constructed 
its  line  through  a  street  or  crossed 
a.  highway,  it  must  restore  it  to  such 
a  condition  that  its  usefulness  will 
not  be  unnecessarily  impaired;  Pitts- 
burgrh.  etc.,  R.  Co.  v.  Dunn,  56  Pa. 
St.  280:  Paducah,  etc.,  R.  Co.  v.  Com- 
monwealth, 80  Ky.  147,  10  Am.  & 
Eng.  R.  Cas.  31S;  People  v.  Chicago, 
etc.,  E.  Co.,  67  111.  183;  State  v.  Day- 


ton, etc.,  R.  Co.,  56  Ohio  St.  436,  5 
Am.  &  Eng.  R.  Cas.  447;  Maltby  v. 
Chicago,  etc.,  E.  Co.,  52  Mich.  108, 
13  Am.  &  Eng.  E.  Cas.  606;  Cooke 
v.  Boston,  etc.,  R.  Co.,  113  Mass. 
185;  Farley  v.  Chicago  etc.,  R.  Co., 
42  Iowa,  234. 

6.  Birmingham  v.  Rochester  City, 
etc.,  R.  Co.,  137  X.  Y.  13,  58  Am.  i 
Eng.  R.  Cas.  134;  Oliver  v.  Xev. 
York,  etc.,  R.  Co.,  1  Edm.  Sel.  Cas. 
(X.  Y.)  589;  Pershing  v.  Chicago, 
etc.,  R.  Co.,  71  Iowa,  561,  34  Am.  & 
Eng.  R.  Cas.  405;  Locke  v.  Sioitx 
City,  etc.,  R.  Co.,  46  Iowa,  109: 
Jamison  v.  San  Jose,  etc.,  R.  Co.,  55 
Cal.  593,  3  Am.  &  Eng.  R.  Cas.  350; 
Kansas  Pac.  R.  Co.  v.  Miller,  2  Colo- 
443,  20  Am.  Ry.  Rep.  245;  Toledo, 
etc.,  R.  Co.  V.  Conroy,  68  III.  560; 
Louisville,  etc.,  R.  Co.  v.  Snyder,  117 
Ind.  435,  10  Am.  St.  Rep.  60,  37  Am. 
&  Eng.  E.  Cas.  137;  Louisville,  etc.. 
R.  Co.  V.  Thompson,  107  Ind.  442,  57 
Am.  Rep.  120:  Bedford,  etc.,  R.  Co. 
V.  Rainbolt,  99  Ind.  551,  21  Am.  4; 
Eng.  R.  Cas.  446;  Union  Pac.  R.  Co. 
V.  Hand,  7  Kan.  380,  1  Am.  Et.  Eep. 
548;  Dallas,  etc.,  R.  Co.  v.  Spicker, 
61  Tex.  427,  48  Am.  Rep.  297,  21  Am. 
&  Eng.  R.  Cas.  160;  Baltimore,  etc., 
R.  Co.  T.  Xoell,  32  Gratt.  (Va.)  394; 
Grote  V.  Chester,  etc.,  R.  Co.,  2 
Exch.  251. 

7.  Philadelphia,  etc.,  R.  Co.  v.  An- 
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sound  ties,*  and  rails/  and  to  have  the  latter  safely  spiked  or 
fastened;^"  its  embankments  and  walls  must  be  properly  and 
safely  constructed/^  and  switches  which  are  not  defective  in  con- 
struction or  out  of  repair  provided.^    The  common  carrier  always 


derson,  94  Pa.  St.  351,  39  Am.  Rep. 
787,  2  Am.  &  Eng.  R.  Oas.  407;  Bon- 
ner V.  Majrfield,  82  Tex.  234.  See 
also  Withers  v.  North  Kent  R.  Co.,  3 
H.  &  N.  969. 

8.  Ohioago,  etc.,  R.  Co.  v.  Lewis, 
145  lU.  ■67,  58  Am.  &  Eng.  R.  Caa. 
126;  St.  Louis  Coal  R.  Co.  v.  Moore, 
14  111.  App.  510;  Pittsburgh,  etc.,  R. 
Co.  V.  Thompson,  56  111.  138;  South- 
ern Kansas  R.  Co.  v.  Walsh,  45  Kan. 
653,  47  Am.  &  Eng.  R.  Cas.  493; 
Texas,  etc.,  R.  Co.  v.  Hardin,  62  Tex. 
367,  21  Am.  &  Eng    R.  Cas.  460. 

9.  N.  T.— Reed  v.  New  York  Cent. 
R.  Co.,  56  Barb.  (N.  Y.)  493;  Brig- 
noli  V.  Chicago,  etc.,  R.  Co.,  4  Daly 
(N.  Y.)    182. 

U.  S. — ^Vieksburg,  etc.,  R.  Co.  v. 
Putnam,  118  U.  S.  545,  27  Am.  & 
Eng.  R.  Cas.  291;  Newman  v.  Ala- 
bama G.  S.  R.  Co.,  38  Fed.  819. 

Ark. — George  v.  St.  Louis,  etc.,  R. 
Co.,  34  Ark.  613,  1  Am.  &  Eng.  R. 
Cas.  294. 

DaJc. — Patten  v.  Chicago,  etc.,  R. 
Co.,  5  Dak.  267,  34  Am.  &  Eng.  R. 
Oas.  399. 

Fla. — Florida  R.,  etc.,  Co.  v.  Web- 
ster,  25   Fla.   394. 

III. — Peoria,  etc.,  R.  Co.  v.  Rey- 
nolds,  88   111.  418. 

Ind. — Cleveland,  etc.,  R.  Oo.  v. 
Newell,  75  Ind.  542,  8  Am.  &  Eng.  R. 
Cas.  377. 

Iowa. — Pershing  v.  Ohioago,  etc., 
R.  Co.,  71  Iowa,  561,  34  Am.  &  Eng. 
R.  Cas.  405. 


N.  ff.— Taylor  v.  Grand  Trunk  E. 
Co.,  48  N.  H.  304,  2  Am.  Rep.  229. 

Eng. — Pym  v.  Great  Northern  R. 
Co.,  2  F.  &  F.  619. 

10.  Chicago,  etc.,  R.  Go.  v.  Lewis, 
145  111.  67,  58  Am.  &  Eng.  R.  Caa. 
126;  Toledo,  etc.,  R.  Oo.  v.  Apper- 
son,  49  111.  480;  Florida  R.,  etc.,  Oo. 
V.  Webster,  25  Fla.  394;  Southern 
Kansas  R.  Oo.  v.  Walsh,  45  Kan. 
653,  47  Am.  &  Eng.  R.  Cas.  93. 

11.  Hanley  v.  Harlem  R.  Co.,  1 
Edm.  Sel.  Cas.  (N.  Y.)  395;  Kansas 
Pac.  R.  Co.  V.  Ludin,  3  Colo.  94; 
Gleeson  v.  Virginia  Midland  R.  Co., 
140  U.  S.  435,  47  Am.  &  Eng.  R.  Oas. 
513;  Philadelphia,  etc.,  R.  Co.  v.  An- 
derson, 94  Pa.  St.  351,  39  Am.  Rep. 
787;  International,  etc.,  R.  Co.  v.  Hal- 
loren,  53  Tex.  46,  37  Am.  Rep.  744,  3 
Am.  &  Eng.  R.  Oas.  343. 

12.  Stodder  v.  New  York,  etc.,  R. 
Co.,  50  Hun  (N.  Y.)  321,  2  N.  Y. 
Supp.  780,  affd.  121  N.  Y.  655 ;  Smith 
V.  New  York,  etc.,  R.  Co.,  19  N.  Y. 
127,  75  Am.  Dec.  305;  Oaswell  v. 
Boston,  etc.,  R.  Corp.,  98  Mass.  194, 
93  Am.  Dec.  151;  McElroy  v.  Nashua, 
etc.,  R.  Corp.,  4  Oush.  (Mass.)  400, 
50  Am.  Dec.  794;  Peoria,  etc.,  R.  Oo. 
V.  Lane,  83  111.  449;  Baltimore,  etc., 
R.  Co.  V.  Worthington,  21  Md.  275, 
83  Am.  Dec.  578;  Farrell  v.  Houston, 
etc.,  R.  Oo.,  4  N.  Y.  Supp.  598.  See 
State  V.  Young,  (N.  J.)  56  Atl.  471, 
as  to  whether  a  derailing  switch  is 
a  necessary  precaution  to  be  used  on 
a  street  railroad  track.  ' 
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guarantees  the  safety  of  the  vehicle  in  which  the  passenger  is 
transported,  since  the  law  implies  a  contract,  in  all  cases,  on 
the  part  of  the  carrier,  that  the  vessel  or  coach,  or  vehicle,  what- 
ever it  may  be,  is  sufficient  for  the  business  in  which  it  is  em- 
ployed.-" The  railroad  is  part  of  the  machinery  for  the  carriage 
of  passengers,  as  much  as  the  stage  coach  or  ship."  Carriers  of 
persons  and  passengers  over  railways  operated  by  the  powerful 
agency  of  steam  or  electricity  are,  therefore,  bound  to  construct 
their  roadbed  and  track  with  all  possible  care,  and  are  bound  to 
keep  them  in  a  safe  and  proper  condition.  They  are  bound  to  exer- 
cise the  utmost  skill  and  care  in  the  preparation  and  management 
of  their  road  and  of  all  the  means  of  conveyance  thereon.  As  com- 
mon carriers  of  passengers,  they  impliedly  warrant  and  guarantee 
to  every  person  who  gets  into  one  of  their  cars  to  be  transported 
over  their  road,  or  any  point  or  part  thereof,  that  such  road  is 
land-worthy,  or  road-worthy;  that  its  track,  bridges,  and  all  its 
structures  are  made  and  constructed  in  the  most  skillful  manner 
and  of  suitable  and  proper  materials,  and  are,  in  all  respects,  kept 
and  maintained  in  a  sound  and  safe  condition;  that  their  locomo- 
tives and  cars  and  all  their  appurtenances  are  constructed  with  the 
utmost  care  and  skill,  and  are  kept  in  sound  and  proper  order; 
and,  also,  that  they  have  provided  for  the  care  and  management 
of  the  trains  and  cars  on  their  said  road,  careful,  skillful,  compe- 
tent and  sober  engineers,  conductors,  switchtenders,  brakemen,  and 
all  other  necessary  agents.^' 

§  2.  Sufficiency  and  safety  of  means  of  transportation — Railroad 
tracks  and  roadbed. 

While  a  railroad  company  is  not  an  insurer  of  its  passengers 

13.  Camden,  etc.,  R.  Co.  v.  Burke,  Co.,  24  N.  Y.  219,  82  Am.  Dec.  282; 
13  Wend.  (N.  Y.)  628,  28  Am.  Dec.  Curtis  v.  Rochester,  etc.,  R.  Co.,  3«- 
488;  Story  Bail.,  §§  509,  592.  pra;  Costikyan  v.  Rome,  etc.,  R.  Co., 

14.  Chirtis  v.  Rochester,  etc.,  R.  58  Huii  (N.  Y.),  590,  12  N.  Y.  Supp. 
Co.,  18  N.  Y.  53R.  75  Am.  Dec.  258.  683;    Hegeman  v.   Western   R.   Corp., 

15.  Perkins  v.  New  York  Cent.  R,  13   N.   Y.    22;    Story   Bail.,    §    593; 
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against  all  accidents,  as  has  been  shown  in  the  last  preceding 
section,  it  is  liable  to  injuries  resulting  to  them  from  an  unsafe 
and  defective  roadbed  that  by  the  exercise  of  proper  care  could 
have  been  guarded  against  or  repaired.''^  A  carrier  must  furnish 
a  reasonably  safe  track  in  transporting  passengers  and  maintain 
it  in  that  condition  so  far  as  it  can  by  the  exercise  of  the  utmost 
human  skill  and  foresight."  A  traction  company,  which  under- 
takes to  pass  over  a  bridge  owned  by  a  municipality  without  seeing 
to  its  safety,  is  liable  to  its  passengers  for  injuries  resulting  to 
them  through  the  insufficiency  of  the  bridge  used  to  sustain  the 
weight  of  the  cars  of  such  company.-'^  A  railroad  company  is 
liable  for  injury  to  a  passenger  from  the  collapse  of  a  bridge, 
vmless  the  bridge  was  as  safe  as  the  highest  degree  of  practical 
care  could  make  a  bridge  of  that  class,  and  unless,  to  the  fullest 
extent  which  the  highest  degree  of  care  could  suggest,  such  bridge 
was  inspected  for  discovering  defects,  and,  in  case  the  defect  was 
latent,  the  materials  were  thoroughly  tested  before  being  put  in 
position.^'  That  the  carrier  had  no  knowledge  of  a  broken  cross- 
tie  in  its  track  is  no  defense  to  an  action  for  an  injury  resulting 
therefrom,  unless  it  exercised  the  proper  degree  of  care  to  discover 
and  remedy  the  defect.^  Failure  of  a  railroad  track  walker  to 
discover  a  break  in  a  rail  is  negligence  as  respects  a  passenger  on 

Aiigell  Carr.,  §§  78,  338.     McAllister  board  Air  Line  Ry.,  74  S.  C.  102,  54 

V.  People  Ey.  Co.    (Del.  Super.),  54  S.  E.  255. 

Atl.  743.  See  generally  cases  cited  in  notes 

16.  Ohio  Valley  R.  Co.  v.  Watson,  to  §  1,  supra. 

93  Ky.  654,  14  Ky.  Law  Rep.  611,  21  17.  Arkansas  Cent.  E.  Co.  v.  Jan- 

S.  W.  244,   19  L.  E.  A.  310,  40  Am.  son,  90  Ark.  494,  119  S.  W.  648. 

St.  Rep.  211.    A  railroad  company  in  See  also  cases  cited  in  notes  to  §  1, 

constructing  its  roadway  is  bound  to  supra. 

use   the  highest  degree  of  skill   and  18.  Elgin,     etc..     Traction     Co.     v. 

care  to  render  it  safe  for  passengers.  Hench,  132  111.  Apip.  535. 

Cain  v.  Atlantic  Coast  Line  R.  Co.,  19.  Jackson   v.   Natchez   &   W.    R. 

74  S.  C.  89,  54  S.  E.  244.    It  is  liable  Co.,  114  La.  981,  38  So.  701,  70  L.  R. 

for   injuries   to   a  passenger  by   un-  A.  394,  108  Am.  St.  Rep.  366. 

sound  timber  in  a  trestle  or  by  any  20.  Arkansas    Midland    E.    Co.    v. 

other  defect  therein.     Nickels  v.  Sea-  Griffith,  63  Ark.  491,  39  S.  W.  550. 
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a  car  subsequently  derailed  at  the  break,  regardless  of  the  condition 
of  the  track  prior  to  the  hreak.^^  It  is  negligence  for  a  railroad 
company  to  maintain  snowsheds  not  high  enough  for  a  person  to 
pass  beneath  them  safely  while  walking  on  top  of  refrigerator 
cars.^^  The  use  of  only  a  snow  plow,  which  had  usually  been  sufS- 
cient  to  clear  the  railroad  track  in  case  of  storms,  is  not  negligence, 
though,  by  sending  a  rotary  ahead  of  the  train,  the  accident  oc- 
casioned by  a  snow  slide  might  have  been  prevented.^'  Where  the 
evidence  shows  that  plaintiff  was  injured  by  a  collision  of  defend- 
ant's train  with  a  tree  on  the  track,  and  defendant  testified  that 
the  tree  was  outside  of  its  right  of  way,  and  that  shortly  before 
the  acccident  the  track  had  been  cleared,  but  that  there  had  been 
a  heavy  wind  just  before  the  accident,  it  was  error  to  refuse  to 
charge  that,  if  the  jury  believed  these  things  were  true,  then  no 
liability  would  attach  to  the  carrier.^*  In  an  action  against  a 
railroad  for  injury  received  in  a  wreck  resulting  from  the  bent  of 
a  bridge  being  washed  out,  where  the  testimony  showed  that  the 
stream  was  turbulent  and  dangerous,  subject  to  sudden  floods, 
which  frequently  destroyed  portions  of  the  bridge,  which  was  an 
unsafe  one,  for  that  locality,  and,  instead  of  being  built  on  stone 
abutments  let  down  to  bed  rock,  or  on  sills  bolted  to  the  solid  rock, 
was  built  on  posts,  and,  when  any  of  these  washed  out,  bents  were 
rested  on  ties  or  blocks  placed  on  the  surface;  that  the  company 
knew  that  a  great  rise  had  occurred  in  the  stream  the  night  before, 
but  did  not  know  of  a  heavy  rain  later  in  the  night,  the  company 
was  negligent  in  running  its  train  over  the  bridge  the  next  morn- 
ing without  inspecting  it/'  A  railroad  company  is  not  liable  for 
injury  to  a  postal  clerk  on  its  train,  which  ran  into  a  siding  be- 
cause of  a  switch  being  negligently  left  open,  though  the  switch 

21.  Western    Maryland    R.    Co.    v.  drews,    1]    Colo.   App.    304,    53    Pac. 
Shivers,  101  Md.  391,  61  Atl.  618.  518. 

22.  Nelson  v.  Southern  Pa*.  Co.,  18  24.  Alabama    Midland    R.    Co.    v. 
Utah,  244,  55  Pac.  364.  Guilford,  114  Ga.  637,  40  S.  E.  794. 

23.  Denver  &  R.  G.  R.  Co.  v.  An-  25.  Cobb  v.  St.  Louis  &  H.  R.  Co., 

149  Mo.  609,   50   S.  W.  894. 
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had  no  signal  on,  there  being  no  evidence  that  absence  of  it  caused 
the  accident,  and  the  switch  being  a  standard  lever  switch  in 
general  use  along  the  line  of  road.^*  Where,  in  an  action  for  in- 
juries to  a  passenger  in  a  collision  between  his  train  and  a  freight 
train  on  another  road  at  a  grade  crossing,  the  evidence  showed 
that  the  signal  at  the  crossing  was  set  at  safety  for  the  passenger 
train,  evidence  of  the  use  at  grade  crossings  of  interlocking  signals 
and  switches  so  arranged  that  the  signal,  when  set  against  a  train, 
opened  a  switch  and  either  derailed  or  side-tracked  the  train 
before  it  could  reach  the  crossing,  and  that  the  carrier  was  negli- 
gent because  it  did  not  employ  such  device  at  the  crossing,  was 
inadmissible.^' 

§  3.  Sufficiency  and  safety  of  means  of  transportation — Street 
railroads. 

The  care  and  foresight  required  of  a  street  railroad  company 
as  a  common  carrier  of  passengers,  extend,  not  only  to  the  running 
of  its  cars,  but  to  the  construction  and  repair  of  its  track.^*  Street 
railroads  are  bound  to  exercise  extraordinary  care  and  the  utmost 
diligence  in  keeping  in  repair  the  necessary  appliances  used  by 
them  in  the  transportation  of  passengers.^'  The  use  by  a  street 
railway  company  of  appliances  which  are  in  common  use  for  the 
same  purpose  cannot  be  said  to  be  negligence.™  Where  a  pas- 
senger in  a  cable  car  was  injured  by  a  defective  manhole  in  the 
track,  an  instruction  that  the  defendant  had  no  notice  that  the 
covering  was  defective  w?%  properly  refused,  as,  the  manhole  being 
part  of  defendant's  track,  it  was  presumptively  negligent  to  so 

86.  Foreman    v.    Pennsylvania    R.  its   cars   with  appliances    reasonably 

Co.,  195  Pa.  St.  499,  46  Atl.  109.  necessary   for   the   safety   of   passen- 

27.  Gorman  v.  New  York,  etc.,  R.  gers,  and  exercise  reasonable  care  to 
Co.,  194  N.  Y.  488,  87  N.  E.  682.  maintain    them    in    that    condition. 

28.  Citizens'  St.  E.  Co.  v.  Twi-  Eaton  v.  Wilmington  City  R.  Co., 
name,  111  Ind.  587,  13  N.  E.  55.  (DeL  Super.)  75  Atl.  369. 

29.  Mannon  v.  Camden  Interstate  30.  Werbowlsky  v.  Fort  Wayne  & 
E.  Co.,  56  W.  Va.  554,  49  S.  E.  450.  A  E.  R.  Co.,  86  Mich.  236,  48  N.  W. 
street  railway   company  must  equip  1097,  34  Am.  St.  Rep.  120. 
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maintain  it  that  it  should  occasion  injury  to  its  passengers." 
Where  it  is  shown  in  an  action  against  a  carrier  for  personal  in- 
juries that  a  pole  or  trolley  broke  in  consequence  of  its  weakened 
condition,  it  devolves  upon  the  defendant  to  show  an  exercise  of 
the  highest  practical  degree  of  care.'^  A  street  car  company  is 
not  required,  either  by  a  statute  or  rule  of  law,  to  keep  a  safety 
bar  before  the  entrance  of  open  street  cars.^'  To  maintain  an 
action  against  a  street  railway  company  for  injuries  to  a  passenger 
thrown  from  a  car  while  running  over  a  curve  in  its  track,  it 
must  appear  that  the  lurch  in  the  car  which  threw  the  passenger 
off  was  more  than  is  ordinarily  to  be  expected,  and  that  it  was  due 
to  a  defect  in  the  car  or  track,  or  a  negligent  rate  of  speed,  or  some 
other  cause  for  which  the  company  is  responsible.'*  A  street  rail- 
road company  is  liable  for  injuries  resulting  from  such  a  condi- 
tion of  its  tracks  as  permits  passing  cars  to  come  in  contact  with 
each  other.'^    It  would  be  unreasonable  to  require  the  immediate 


31.  West  Chicago  St.  R.  Co.  v. 
Stephens,  66  111.  Aipp.  303. 

32.  Donovan  v.  Kansas  City  Elev.  R. 
Co.,  157  Mo.  App.  649,  138  S.  W.  879, 
where  the  trolley  of  an  electric  car 
left  the  wire  when  the  oar  was  pass- 
ing over  a  steam  railroad  crossing 
without  negligence  on  the  part  of  the 
company,  and  the  car  was  run  into 
by  a  locomotive,  and  it  was  not 
shown  that  the  parting  of  the  trol- 
ley was  due  to  any  defect  in  the  con- 
struction or  to  lack  of  care,  the  pas- 
senger could  not  recover.  Gaines  v. 
Chester  Traction  Co.,  334  Pa.  53,  73 
Atl.  7. 

33.  Morgan  v.  Los  Angeles  Pac. 
Co.,  13  Cal.  App.  IS,  108  Pac.  735. 

34.  Partelow  v.  Newton  &  B.  St.  R. 
Co.,  196  Mass.  24,  81  N.  E.  894. 

35.  Staples  v.  Rhode  Island  Subur- 
ban R.  Co.,  —  R.  I.  — ,  67  Atl.  431. 


To  lay  parallel  street  railroad 
tracks  so  close  together  that  the 
apaoe  between  open  passenger  oars 
operated  thereon  is  very  narrow,  is 
evidence  of  negligence.  Le  Barge  v. 
Union  Elec.  Co.,  138  Iowa,  691,  116 
N.  W.  816. 

Where  the  elbow  of  a  street  car 
passenger  was  struck  and  injured  by 
a  passing  car,  it  appearing  that  the 
apaoe  between  defendant's  double 
tracks  at  the  point  in  question  was 
so  narrow  that  the  ears  would  rub  or 
bump  together  in  passing,  and  plain- 
tiif's  evidence  showed  that  they  did,  it 
would  be  presumed  that  the  tracks 
were  negligently  constructed  and 
maintained,  authorizing  the  jury  to 
find  the  defendant  guilty  of  negli- 
gence in  operating  cars  over  such 
tracks.  Smith  v.  St.  Louis  Transit 
Co.,  130  Mo.  App.  338,  97  S.  W.  318. 
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and  continuous  removal  of  all  snow  and  ice  from  trains  during 
passage,  and  a  passenger  cannot  assume  that  the  effects  of  a  con- 
tinuous storm  of  snow,  sleet,  or  rain  will  be  immediately  and 
effectually  removed  from  the  exposed  platform  of  a  train  between 

stations.'' 

§  4.  Sufficiency  and  safety  of  means  of  transportation — Defects 
in  street  cars. 
A  street  car  company  is  responsible  for  defects  in  its  cars  which 
could  not  have  been  discovered  after  the  cars  came  into  its  pos- 
session, but  could  have  been  discovered  by  the  exercise  of  the 
utmost  precaution,  care,  and  skill  in  their  construction.''  The 
use  of  a  street  car  without  gates  on  the  platforms  is  not  negli- 
gence, in  the  absence  of  a  statute  forbidding  such  use,  which  will 
make  the  company  liable  for  injuries  received  by  a  person  thrown 
from  the  car.'*  But  a  gate  on  the  side  of  the  platform  of  a  surface 
street  car  is  an  appliance,  within  the  rule  requiring  a  carrier  of 
passengers  to  exercise  the  utmost  human  skill,  care,  and  foresight 
in  the  maintenance  of  its  appliances  for  the  protection  of  its  pas- 
sengers." A  street  railway  company  is  not  required  to  furnish 
its  road  with  new  cars,  nor  is  it  liable  for  using  old  ones,  but,  in 
either  case,  it  must  keep,  them  in  good  repair,  and  fit  for  use,  so  as 
not  to  endanger  the  safety  of  passengers.*"    Where,  in  an  action 

36.  Riley  v.  Rhode  Island  Co.,  29  N.  Y.  Supp.  854.  A  finding  of  ntgli- 
R.  I.  143,  69  Atl.  338,  15  L.  R.  A.  N.  gence  is  sustained  by  evidence  that 
S.  523.  the  conductor  saw  that  a  gate  on  a 

37.  Siemsen  v.  Oakland,  etc.,  Elec.  street  car  was  so  bent  that  it  could 
Ry.,  134  Cal.  494,  66  Pac.  673.  not  be  bolted,  and  that  he  neglected 

38.  Byron  v.  Lynn  &  B.  R.  Cto.,  117  to  tie  or  secure  it,  and  that  it  flew 
Mass.  303,  58  N.  E.  1015.  But  see  open,  and  precipitated  a  passenger 
Halverson  v.  Seattle  Elec.  R.  Co.,  35  into  the  street.  Pendergast  v.  Union 
Wash.  600,  77  Pac.  1058,  holding  that  Ry.  Co.  of  N.  Y.  City,  10  App.  Div. 
it  was  not  error  to  refuse  to  charge  (X.  Y.)  207,  41  N.  Y.  Supp.  927,  75 
that  the  company  was  not  bound  to  N.  Y.  St.  Rep.  1297. 

provide  gates.  40.  Wormsdorf  v.   Detroit  City  R. 

39.  Sta.ppers  v.  Interurban  St.  R.  Co.,  75  Mich.  472,  42  N".  W.  1000,  13 
Co.,  56  Mi.sc.  Rep.    (N.  Y.)    337,  106       Am.  St.  Rep.  453. 
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against  a  street  railway  company  for  injuries  to  a  passenger  oc- 
casioned by  the  rear  and  forward  cars  coming  in  contract  on  their 
rounding  a  curve,  there  was  no  proof  that  the  cars  were  improperly 
constructed  or  lacked  any  guard  which  could  prevent  the  accident, 
or  that  a  contact  of  cars  had  occurred  imder  similar  circumstances, 
or  that  any  accident  had  happened  from  that  cause,  the  use  of  the 
cars  did  not  justify  an  imputation  of  negligence  on  the  company's 
part.*^  An  appliance,  not  obviously  dangerous,  that  has  been  in 
daily  use  and  uniformly  proved  safe,  may  be  continued  without 
imputation  of  negligence.*^  Where  a  brake  of  a  surface  car  had 
been  out  of  order  for  more  than  a  month,  and  the  driver  had 
notified  the  company  several  times,  and,  through  its  defective 
condition,  a  passenger,  rightfully  riding  on  the  platform,  was  in- 
jured, the  company  was  liable.*'  Where  injuries  to  a  passenger, 
caused  by  the  breaking  of  a  brake  rod,  were  due  to  the  carrier's 
failure  to  properly  inspect  and  maintain  the  brakes  of  the  car,  it 
was  liable  for  the  injuries.**    Where  a  street  railway  relies  on  an 

41.  Gott    T.    Brooklyn   Heights    E.      which,  becoming  unfastened,  whirled 
Co.,  110  App.  Div.  (N.  Y.)   18,  96  N.      around  rapidly,  striking  hex. 

Y.  Supp.  945,  and  where  there  was  no  43.  Weber  v.  Metrcpolitan  St.  E. 
proof  in  such  a  case  that  the  run-  Co.,  22  App.  Div.  (N.  Y.)  628,  47  N. 
ning  of  the  cars  around  the  curve  at  Y.  Supp.  812.  In  an  action  by  a 
the  speed  attained,  or  any  speed,  passenger  for  injuries,  evidence  show- 
was  likely  to  result  in  contact  of  con-  ing  that  the  brake  originally  manu- 
neoted  cars,  nor  proof  of  any  lack  of  factured  for  a  short  car  had  been 
due  care  in  the  management  of  the  spliced  so  as  to  make  it  do  for  a  long 
cars,  but  there  was  evidence,  based  car,  and  that  it  was  too  small  and 
on  experience  and  experiments,  that  not  properly  welded,  warranted  a 
such  a  contact  under  such  conditions  finding  that  the  company  was  negll- 
was  physically  impossible,  a  finding  gent  in  attempting  to  run  such  a. 
of  actual  negligence  was  unauthor-  heavy  car  with  such  a  light  and  de- 
ized.  fective  brake.   Columbus  Ey.  v.  Muns, 

42.  Holt     V.     Southwest     Missouri  37  Ohio  Cir.  Ot.  E.  277. 

Elec.  E.  Co.,  84  Mo.  Apip.  443,  so  held  44.  De  Cecco  v.  Connecticut  Co.,  85 

where  a  passenger,  boarding  a  street  Conn.  707,  83  Atl.  215. 

car  the  platform  of  which  was  crowd-  Where  the  machinery  of  an  electric 

ed,  was   injured  by  a  brake  hand'e,  ear  was  in  good  order  when  the  mo- 
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inspection  of  brakes  as  a  defense  to  an  action  for  injuries  to  a 
passenger,  in  a  collision  caused  by  alleged  defective  brakes,  the 
inspection  must  be  shown  to  be  as  thorough  as  the  dangers  incident 
to  the  business  make  necessary/^  Where  a  passenger  on  a  street 
car  jumped  therefrom  because  of  an  extraordinary  explosion  and 
fire  issuing  from  the  controller  box,  and  was  injured,  it  was  no 
defense  that  the  controller  was  of  the  best  and  most  approved 
pattern,  that  it  had  been  inspected  in  the  most  approved  manner, 
that  such  inspection  disclosed  no  defects,  and  that  there  was  no 
known  means  by  which  it  could  be  determined  in  advance  whether 
the  controller  would  explode  and  burn  up  in  the  manner  in  which 
it  did,  since  if  such  were  the  fact  defendant  might  be  guilty  of 
actionable  negligence  in  using  such  a  dangerous  appliance  on  its 
street  cars.**  Where  an  electric  car,  in  which  plaintiff  was  a 
passenger,  had  stopped  at  a  railroad  crossing  while  a  train  was 
passing,  and  the  controller  was  out  of  order  and  was  being  exam- 
ined by  an  inspector,  when  the  car  suddenly  started  forward  and 
struck  the  train,  and  plaintiff  was  injured  in  endeavoring  to  jump 
from  the  car,  the  company  was  negligent.*'  An  electric  railway 
company  is  not  bound  to  use  the  highest  degree  of  care  in  respect 

tonnan  took  charge  of  the  car,  the  the  flash  was  an  ordinary  flash  from 

failure    of    the    air    brake    to    work,  the   controller,    which   could    not   be 

without  premonition  or  warning,  was  prevented  by  any  means  yet  devised 

not    negligence   on   the   part   of   the  or  any  care  which  could  be  exercised; 


carrier.     Tucker  v.  Rhode  Island  Co.,  there    was    other    evidence,    however, 

—  E,.  I.  — ,  68  Atl.  850.  that  the  flash  was  more  than  an  ordi- 

45.  Houston  v.  Detroit  United  Ry.,  nary  controller  flash,  and  that  it 
151  Mich.  237,  14  Detroit  Leg.  N.  lasted  15  to  20  seconds,  lighted  the 
909.  whole  front  vestibule,  and  filled  the 

46.  Paine  v.  Geneva,  etc..  Traction  car  with  dense  smoke,  such  facts 
Co.,  115  App.  Div.  (N.  Y.)  729,  101  were  sufficient  to  warrant  on  infer- 
N.  Y.  Supp.  204.  ence  of  negligence.     Gilmore  v.  Mil- 

Where  the  plaintiff  was  injured  as  ford  &  U.  St.  R.  Co.,  193  Mass.  44, 

the  result  of   an  explosion   or  burst  78  N.  E.  744. 

of  flame  from  the  controller  on   de-  47.  Willis    v.    Second    Ave.    Trac- 

f*ndant's  street  car,  in  which  she  was  tion  Co.,  189  Pa.  St.  430,  42  Atl.  1. 
a  passenger;   defendant  claimed  that 
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to  the  curtain  rods  of  its  cars.*^  A  street  car  eompcny  is  negligent 
in  allowing  a  ring  in  the  floor  of  its  car  to  get  into  and  remain 
in  such  a  condition  that  it  rises  when  the  car  starts,  and  remains 
standing  unless  replaced,  even  though  the  builder  of  the  car  is 
reputable,  and  the  ring  is  a  usual  device.*'  Where  plaintiff  fell 
from  the  lower  step  of  a  moving  car,  rolled  under  the  step,  and 
was  injured  by  a  bolt  which  supported  the  step  and  was  under- 
neath it,  it  was  held  that  the  evidence  did  not  show  negligence  in 
the  construction  of  the  car.^"  A  street  car  company  is  under  obli- 
gation, to  a  person  who  attempts  to  board  a  car  at  an  unusual  place 
without  the  knowledge  of  the  carmen,  to  use  ordinary  care  to  keep 
the  handrail  used  by  passengers  in  boarding  and  alighting  in 
proper  repair.^^  A  street  car  company  is  required  to  exercise  the 
highest  degree  of  care  to  keep  its  platforms  and  steps  in  safe  con- 
dition for  use  in  the  season  when  operated,  so  far  as  it  practically 
can  do  so,  in  consideration  of  the  climate,  temperature,  and  the 
condition  of  the  air  with  respect  to  snow,  moisture,  and  frost.^^ 
A  street  railway  is  not  negligent  in  the  matter  of  the  plunger  on 
its  car,  on  which  a  passenger  caught  her  dress,  it  appearing  that 
it  was  on  the  car  when  obtained  from  the  best  builder,  and  was 
in  the  same  condition,  except  as  improved  by  the  company,  and  it 
not  appearing  that  any  safer  appliance  was  in  use,  or  could  be 
procured  in  the  market.^''     Where  a  passenger  was  thrown  from 

48.  Leyh  v.  Newburgh  Elec.  Ey.  Supp.  185,  aff'd  169  N.  Y.  616,  62  N. 
Oo.,  168  N.  Y.  667,  61  N.  B.  1131.  E.    1100.      Where    a.   passenger    tore 

49.  Kingman  t.  Lynn  &  B.  E.  Co.,  her  dress  in  the  latch  of  a  street  car, 
181  Mass.  387,  64  N.  E.  79.  and  it  appeared  that  it  was  a  new 

50.  Posten  v.  Denver  Consol.  Tram-  oar,  that  the  catch  was  the  same  as 
w<ay  Co.,  11  Colo.  App.  187,  53  Pac.  used  on  other  oars,  that  there  wa? 
391.  nothing  wrong  with   it,   but  that  it 

51.  MoCarty  v.  St.  Louis  &  S.  Ey.  was  in  good  order  and  the  best  known 
Co.,  105  Mo.  App.  596,  80  S.  W.  7.  appliance  for  its  purpose,  it  was  held 

52.  Herbert  v.  St.  Paul  City  R.  Co.,  that  she  could  not  recover.  Atwood 
85  Minn.  341,  88  N.  W.  996.  v.  Metropolitan  St.  R.  Co.,  25  Misc. 

53.  Smith  v.  Kingston  City  R.  Co.,  Rep.  (N.  Y.)  758,  54  N.  Y.  Supp.  133. 
55  App.  Div.    (N.  Y.)    143,  67  N.  Y. 
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the  platform  of  a  street  car,  before  it  had  stopped  at  his  destination, 
by  a  defective  board  in  the  platform,  which  turned  his  foot,  the 
street  car  company  was  liable  for  the  injury.^*  A  common  carrier 
owes  the  duty  of  reasonable  care  in  furnishing  cars  in  a  safe  con- 
dition, and  in  a  street  railroad  passenger's  action  for  injuries 
through  falling  on  a  defective  car  floor,  an  instruction  making 
defendant's  liability  depend  on  such  a  condition  of  the  floor  as  of 
itself  to  necessarily  apprise  defendant  of  its  dangerous  character 
was  erroneous.^^  A  passenger  standing  on  the  rear  platform  of  a 
trolley  car  has  no  right  to  rely  on  the  protection  of  a  closed  door, 
and  it  is  not  the  duty  of  the  conductor  to  warn  him  before  opening 
the  door  suddenly.^'  A  street  car  company  is  not  liable  for  in- 
juries to  a  passenger  in  a  derailment,  caused  by  defects  in  ma- 
chinery of  which  it  could  not  have  known."  Where  a  passeBger 
on  a  trolley  car,  from  which  it  was  necessary  to  transfer  to  another 
of  the  same  carrier  to  reach  his  destination,  alighted  from  the  first 
car  at  the  usual  point  of  transfer,  and  immediately  started  to  pass 
in  the  rear  of  the  car,  and  in  doing  so  fell  into  the  rear  fender, 
which  was  down,  and  it  appeared  liiat  the  usual  custom  of  the 
company  was  to  have  the  fender  fastened  up,  it  was  held  that 
while,  in  passing  from  one  car  to  another,  he  continued  a  passen- 
ger, no  inference  of  negligence  against  the  company  could  be 
drawn  from  the  fact  that  the  car  was  running  with  the  rear  fender 
down.^*  A  passenger  in  a  street  car  may  not  recover  for  injury 
from  an  open  window  falling  on  her  hand  on  the  window  sill; 
there  being  no  evidence  of  a  defect  therein,  no  presumption  of 
negligence,  because  the  window  is  designed  to  be  opened  and  shut 
by  passengers  at  their  convenience,  and  the  carrier  not  being  re- 

54.  Blackwell  v.  Metropolitan  St.  R.  Co.,  75  N.  J.  Law,  643,  68  Atl.  158. 
Co.,   137   Mo.   App.   654,   119    S.   W.  57.  South    Covington   &   O.   St.   R. 
456.  Co.  V.  Barr,  147  Ky.  549,  144  S.  W. 

55.  Plefka  v.   Detroit  United   Ry.,  755. 

155    Mich.    53,    15    Detroit    Leg.    N.  58.  Whilt  v.  Public   Service   Corp. 

911.  118  N.  W.  731.  of  New  Jersey,  76  N.  J.  Law,  729,  73 

56.  Nirk  v.  Jersey  City,  etc.,  St.  R.      420,  aff'g  64  Atl.  978. 
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quired  to  inspect  a  window,  when  raised,  to  see  that  it  is  at  the 
proper  height.^'  It  is  the  duty  of  a  street  railway  company  to 
provide  vehicles  which  insure  security  to  their  passengers,  and 
not  to  suffer  them  to  occupy  unsafe  places  upon  such  vehicle.*"  A 
finding  that  a  street  railway  company  was  negligent  in  using  for 
the  carriage  of  a  small  child  an  open  car,  the  seats  of  which  pro- 
jected along  the  floor,  so  as  to  leave  an  opening  or  pitfall  through 
which  the  child  fell  to  the  street,  was  juetified.*' 

§  5.  Sufficiency  and  safety  of  means  of  transportation  —  Ele- 
vators. 
Persons  furnishing  elevators  must  use,  as  to  customers  or  others 
using  their  elevators  by  request,  all  reasonable  efforts  to  furnish 
good  machinery,  of  good  material,  and  of  the  kind  found  safest 
for  the  purpose,  and  must  adopt  such  new  inventions  as  combine 
the  greater  safety  with  practical  use.*^  The  duty  of  a  person 
operating  a  passenger  elevator  is  to  provide  such  machinery  and 
appliances  as  are  reasonably  safe,  and  not  necessarily  the  very 
best  kind  of  machinery  in  use.*^  Under  the  Massachusetts  statute, 
which  declares  that  "  all  elevator  cabs  shall  be  provided  with  some 
suitable  mechanical  device,  to  be  approved  by  the  inspectors, 
whereby  the  cabs  will  be  securely  held  in  the  event  of  accident," 
the  use  of  such  devices  as  will  surely,  under  all  circumstances, 
hold  the  cab  in  case  of  accident  is  not  required,  it  being  sufficient 
to  provide  a  cab  with  some  suitable  mechanical  device  for  that 
purpose,  such  device  to  be  approved  by  the  state  inspectors.**  The 
owner  of  an  office  building,  as  to  passengers  in  the  elevator,  is  not 
bound  to  use  the  utmost  care  and  diligence  and  liable  for  the 

59.  Strembel  v.  Brooklyn  Heights  62.  Treadwell  v.  Whittier,  80  Cal. 
R.  Co.,  110  App.  Div.  (N.  Y.)  23,  96  574,  33  Pao.  356,  13  Am.  St.  Rep. 
N.  Y.  Supp.  903.  175. 

60.  East  Saginaw  City  R.  Co.  v.  63.  Hodges  v.  Percival,  132  111.  53, 
Bolm,  37  Mich.  503.  33  X.  E.  433. 

61.  Northern  Texas  Traction  Co.  v.  64.  Bourgo  v.  White,  1,59  Mass. 
Boye,  (Tex.  Civ.  App.)   86  S.  W.  C31.  316,  34  N.  E.  191. 
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slightest  negligence  against  which  human  prudence  and  foresight 
might  have  guarded,  but  as  to  the  machinery  and  appliances  by 
which  the  elevator  is  moved  and  controlled,  and  in  its  maintenance 
and  operation,  he  is  required  to  use  only  reasonable  care/^     The 
fact  that  machinery  has  been  used  -with  safety  for  years,  and  is 
not  obviously  dangerous,  will  not  justify  a  presumption  that  it 
will  continue  safe,  and  that  its  use  may  be  continued,  without 
examining  it  to  ascertain  if  its  safety  may  not  have  been  impaired 
from  wear.^^     In  determining  whether  the  owner  of  an  elevator 
used  due  diligence  in  making  it  reasonably  safe  for  its  intended 
use,  the  usage  of  others  is  not  the  sole  criterion,  and  such  diligence 
does  not,  as  a  matter  of  law,  follow  from  the  fact  that  the  elevator 
is  such  as  is  ordinarily  used  for  like  purposes  by  reasonably  prud- 
ent men.*^     The  operation  of  an  automatic  electrical  passenger 
elevator  without  an  operator,  in  an  apartment  building,  where 
several  children  under  ten  years  of  age  lived  and  used  it,  in  a  city 
where  the  duty  to  employ  an  operator  was  imposed  by  ordinance, 
constitutes  sufficient  evidence  of  negligence  actionable  by  a  child 
about  six  years  old,  who  was  injured  while  running  the  elevator 
hy  getting  her  leg  caught  between  the  floor  of  the  car  and  one  of 
the  floors  of  the  building.^*    Leaving  the  door  of  a  passenger  ele- 
vator shaft  open  and  unguarded,  so  that  persons  taking  the  usual 
course  to  enter  the  elevator  car  might  fall  down  the  shaft,  is  negli- 
gence.*^   The  act  of  the  proprietor  of  a  store  in  leaving  the  door 
of  the  passenger  elevator  shaft  open,  and  thus  leaving  the  shaft 
without  obstruction  to  prevent  customers  from  walking  into   it 

65.  Griffen  v.  Manioe,  166  N.  Y.  68.  Shellaberger  v.  Fisher,  143 
188,  59  N.  E.  925,  52  L.  K.  A.  &22,  Fed.  937,  75  C.  C.  A.  9,  5  L.  E.  A.  X. 
83  Am.  St.  Rep.  630,  rev'g  47  App.  S.  250,  but  it  is  not  negligence 
Diy.  70,  62  N.  Y.  Supp.  364.  See  actionable  by  any  passenger  except  a 
chap.  2,  §  43,  supra.  child  of  years  so  tender  that  he  oan- 

66.  Goodsell  v.  Taylor,  41  Minn.  not  know  the  danger  of  his  contact 
207,  42  N.  W.  873,  16  Am.  St.  Rep.  with  the  door  or  side  of  the  shaft 
700,  4  L.  R.  A.  673.  when  the  car  is  moving. 

67.  Jjee  v.  Publishers,  George  69.  Haymarket  Theatre  Co.  v.  Ro- 
Knapp  &  Co.,  55  Mo.  App.  390.  senberg,  77  lU.  Apip.  183. 
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while  the  elevator  is  on  another  floor,  is  negligence,  with  respect 
to  such  customers.™  Where  a  passenger  was  injured  in  an  eleva- 
tor, that  a  metal  projection  protruded  from  the  floor  directly  in 
front  of  the  open  side  of  the  elevator  cage,  that  the  removal  of 
the  projection  was  recommended  by  an  expert,  and  that  the  pas- 
senger's dress  caught  on  some  obstruction  or  projection  in  the 
elevator  shaft,  causing  the  injury,  are  sufficient  to  show  negligence 
in  the  maintenance  of  the  elevator,  and  justify  the  jury  in  finding 
a  causal  connection  between  the  negligence  and  the  injury.'^  The 
owner  of  a  passenger  elevator  in  a  building  was  not  guilty  of 
negligence,  justifying  recovery  for  injury  to  a  passenger,  in  per- 
mitting a  movable  stool  to  remain  in  the  elevator  for  the  conveni- 
ence of  the  operator.''^  The  mere  fact  that  occupants  of  a  block 
were  accustomed  to  ride  on  a  freight  elevator,  though  with  the 
knowledge  of  the  owner,  did  not  impose  upon  him  the  duty  of 
having  it  equipped  with  the  safety  appliances  of  a  passenger  ele- 
vator.'' Where  a  person  is  injured  by  the  operation  of  a  passenger 
elevator  by  a  tenant,  in  violation  of  the  statute  of  Rhode  Island, 

70.  Morgan  v.  Saks,  143  Ala.  139,  the    elevator,    and,    knowing,    as    it 

38  So.  848.  might    be    found,    that   plaintiff   was 

The  jury  were  authorized  to  find  going  back  to  the  street  on  the  elera- 
negligence  of  defendant  where  she  tor  with  his  arms  full  of  clothes, 
was  having  a  leaky,  hydraulic,  plun-  stayed  away  from  the  elevator  so 
ger  passenger  elevator  operated  in  long  that  he  ought  to  have  known 
her  building,  the  leak  requiring  the  that  the  plaintilf  would  have  re- 
lever  by  which  the  elevator  was  oper-  turned  to  go  down  in  the  elevator, 
ated  to  be  left  forward  of  the  center  which  he  did,  with  the  result  that  the 
of  the  slot,  in  which  the  lever  worked,  elevator  was  started,  as  he  entered 
to  ofTpct  the  leakage,  and  wliere  the  it,  injuring  him  by  its  rapid  motion, 
elevator  boy  after  taking  plaintiff,  a.  Toohy  v.  McLean,  199  Mass.  466,  85 
tailor    boy,    with    his    arms    full    of  N.  E.  578. 

clothes,    up    to    a    room,    where    he  71.  Goldsmith     v.     Holland     Bldg. 

wanted  to  leave  one  suit,  left  the  door  Co.,  182  Mo.  597,  81  S.  W.  1112. 

of   the   elevator   well   open,    and   the  72.  Gibson   v.   International   Trust 

lever  where  it  would  be  pushed  back-  Co.,  186  Mass.  454,  72  N.  E.  70. 

ward  or  forward,  or  both,  if  caught  73.  Hall    v.    Murdock,    114    Mich, 

by    the    clothes    on    plaintiff's    arms  233,  4  Detroit  Leg.  N.  554,  72  N.  W. 

while  re-entering  the  narrow  door  of  150. 
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the  tenant  is  liable  without  notice  by  the  factory  inspector,  while 
such  notice  is  a  condition  precedent  to  the  liability  of  the  owner 
out  of  possession.'*  A  passenger  elevator  shaft  in  a  fire  proof 
office  building  was  inclosed  by  bars  forming  a  grating,  with  doors 
in  the  shaft  and  none  in  the  car,  and  a  passenger  sprung  from  the 
rear  of  the  car  while  it  was  in  motion,  caught  hold  of  the  shaft 
bars,  .fell  between  them  and  the  floor  of  the  car,  and  was  fatally 
injured.  In  an  action  against  the  owner  for  damages,  it  was 
shown  that  the  elevator  was  inclosed  in  the  manner  customary  in 
such  buildings ;  that  elevators  so  inclosed  had  been  in  use  for  years 
without  a  similar  accident,  and  that  doors  in  the  shaft,  instead 
of  in  the  car,  were  usual.  It  was  held  that,  in  the  absence  of  any- 
thing showing  that  the  owner  could  have  anticipated  or  forseen 
any  such  result  from  the  manner  in  which  the  elevator  was  in- 
closed, he  was  not  chargeable  with  negligence  by  reason  thereof.'^ 

§  6.  Obstructions  on  or  near  tracks. 

A  railroad  company  engaged  in  the  carriage  of  passengers  must 
exercise  the  highest  degree  of  care  and  skill  in  the  construction 
and  maintenance  of  its  tracks  so  that  they  will  be  free  from  ob- 
structions by  reason  of  the  dangerous  proximity  of  parallel  tracks, 
or  of  structures,  or  excavations  to  the  tracks,'*  and  in  disposing 

74.  Hart  v.  Fletcher  Land  Co.,  175  Co.,  34  Wash.  L.  Rep.  438,  9  App.  D. 
Fed.  985.  C.  60;  Kowalski  v.  Newark  Bass.  Ry. 

75.  McGrell  v.  Buffalo  Office  Bldg.  Co.,  15  N.  J.  L.  50;  Herdt  v.  Roches- 
Co.,  153  N.  Y.  265,  47  N.  E.  305,  ter  City,  etc.,  R.  Co.,  65  Hun  (N. 
rev'g  90  Hun,  30,  35  N.  Y.  Supp.  599.  Y.),    635,   30   N.  Y.   Supp.   346,   affd. 

76.  Sias  V.  Rochester  R.  Co.,  169  142  N.  Y.  636,  37  N.  E.  565 ;  Murphy 
N.  Y.  118,  62  N.  E.  133;  Gray  v.  v.  Ninth  Ave.  R.  Co.,  6  Misc.  Rep. 
Rochester  City,  etc.,  R.  Co.,  61  Hun  (N.  Y.)  298,  26  N.  Y.  Supp.  783,  58 
(N.   Y.),   312,"  15  N.  Y.   Supp.   927;  St.  Rep.  (N.  Y.)   140,  affd.  149  N.  Y. 

Craighead   v.   Brooklyn   City  R.   Co.,  609;   Coleman  v.  Second  Ave.  R.  Co., 

133  N.  Y.  391,  25  N.  E.  387,  33   St.  114  N.  Y.  609,  21  N.  E.  1064,  41  Hun 

Rep.     (N.    Y.)     620;    North    Chic.igo  (N.   Y.),   380;    Mohnke   v.   New   Or- 

St.  R.  Co.  V.  Polkey,  1  St.  Ry.  Rep.  leans  City,  etc.,  R.  Co.,  104  La.  411, 

94,    106   111.   App.   98,   affg.   203   111.  29  So.  53;  Texas,  etc.,  R.  Co.  v.  Mc- 

235;  Harbison  v.  Metropolitan  St.  R.  Lean    (Tex.),  33  S.  W.  776,  3  Am.  & 
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of  materials  brought  upon  the  ground,  or  removed  by  it,  or  any 
obstruction  which  prevents  the  safe  movement  of  its  cars  or 
trains,"  and  in  discovering  and  removing  such  obstructions.'^  A 
carrier  of  passengers  must  look  out  for  and  remove  such  objects 
along  and  adjacent  to  its  roadway  as  may  threaten  the  safety  of 
its  passengers,  and  where  threatening  objects,  such  as  decr.yed 
trees,  stand  immediately  adjacent  to  the  right  of  way  and  are 
sufficiently  menacing  to  evince  probable  danger,  it  must  exercise 
high  care  as  to  them,  and  must  remove  them  when  it  can  do  so 
without  becoming  a  trespasser.''  Where  a  train  is  derailed  by  an 
animal  wounded  by  a  preceding  train,  and  left  on  or  near  the 
track,  the  carrier  is  chargeable  with  negligence.*"  Though  an 
accident  was  occasioned  by  the  train  leaving  the  main  track  at  a 
switch,  and  running  into  freight  cars  standing  on  a  side  track, 
leaving  such  freight  cars  standing  on  the  side  track  is  not  negli- 
gence, where  they  do  not  interfere  with  travel  when  the  tracks 
are  in  order.*^    But,  where  a  loaded  railroad  car  was  placed  on 

Eng.  R.   Cas.  N.   S.   263;    Richmond  Law,  55-63;  Indianapolis  St.  Ry.  Co. 

City  R.  Co.  V.  Scott,  86  Va.  902,  11  v.  Schmidt  (Ind.),  71  N.  E.  201. 
S.  E.  404;  Dickinson  v.  Port  Huron,  78.  Lynch  v.  New  York  Cent.,  etc., 

etc.,  R.  Co.,   53  Mich.  43,  18  N.  W.  R.  Co.,  8  Ap,p.  Div.   (N.  Y.)    458,  40 

553,  31  Am.  &  Eng.  R.  Cas.  456.    See  N.  Y.  Supp.  775,  75  N.  Y.  St.  Rep. 

Berry  v.  TJtiea,   etc.,  St.  Ry.   Co.,   3  148;  Ix)uisville,  etc.,  R.  Co.  v.  Ritter, 

St.  Ry.  Rep.   654,  and  note,   181  N.  85  Ky.  368,  28  Am.  &  Eng.  R.  Ca,3. 

Y.  198,  73  N.  E.  970,  as  to  contribu-  167;  Virginia  Cent.  R.  Co.  v.  Sanger, 

tory  negligence  of  passenger  injured  15  Gratt.  (Va.)  330;  Carrico  v.  West 

by   an   obstruction   while   attempting  Virginia   Cent.,   etc.,   R.   Co.,    35   W. 

to  board  a  street  car.  Va.  389,  14  S.  E.  12,  52  Am.  &  Eng. 

77.  Dixon   v.   Brooklyn  City,   etc.,  R.  Cas.  393,  39  W.  Va.  86  19  S.  E. 

R.   Co.,   100  N.   Y.   170,   3  N.   E.   65;  571,  34  L.  R.  A.  50.     See  also,  oases 

Mowrey  v.    Central   City  R.   Co.,   66  cited  in  last  two  preceding  notes. 
Barb.   (N.  Y.)   43;  Valentine  v.  Mid-  79.  Rice  v.  Chicago,  etc.,  R.  Co., — 

dlesex  R.  Co.,   137  Mass.  38;    Smith  Mo.  App.  — ,  131  S.  W.  374. 
V.  St.  Paul  City  Ry.  Co.,  32  Minn.  1,  80.  Mexican  Cent.  R.  Co.  v.  Uauri- 

16  Am.  &  Eng.  R.  Cas.  310;  Citizens'  cella,  87  Tex.  277,  28  S.  W.  277,  47 

St.  Ry.  Co.  V.  Twiname,  111  Ind.  587,  Am.  St.  Rep.  103. 
3  3  X.  E.  55.    See  Nellis  St.  Rd.  Acct.  81.  Grant  v.  Raleigh,  etc.,  R.  Co., 

108  X.  C.  462,  13  S.  E.  209. 
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a  siding  inclined  to  the  main  track,  and  was  secured  by  brakes 
and  a  tie  placed  under  the  wheels,  but  in  some  way  it  got  on  the 
main  track,  and  caused  an  accident,  it  could  not  be  said,  as  a 
matter  of  law,  that  the  carrier  was  not  negligent.*^  It  is  negli- 
gence for  the  servants  of  a  railroad  to  leave  a  freight  car,  for  five 
or  ten  minutes  before  the  approach  of  an  incoming  passenger  train, 
standing  on  a  side  track  so  near  the  main  line  as  to  make  a  collision 
inevitable,  and  a  passenger  on  the  latter,  injured  thereby,  is  en- 
titled to  recover.^'  If  a  gate  or  crossbar  maintained  by  a  railroad 
company  at  a  crossing  is  so  arranged  that,  in  any  event  which  may 
reasonably  be  expected  to  occur,  it  is  dangerous  to  passengers,  the 
carrier  is  liable  for  an  injury  caused  thereby.^*  But  a  finding  of 
gross  negligence  on  the  carrier's  part  is  not  sustained  by  evidence 
that  a  pile  of  stones  beside  the  track  broke  the  steps  of  a  passing 
car  on  which  plaintiff  was  riding,  and  that  the  track  foreman  had 
leveled  off  the  pile  so  that  he  thought  it  would  not  strike,  and  that 
other  cars  had  safely  passed  by  it.*'  The  mere  fact  that  a  postal 
railroad  clerk  was  killed  by  his  head  coming  in  contact  with  the 
post  of  a  bridge  while  attempting  to  catch  a  mail  bag  is  insuffi- 
cient, as  a  matter  of  law,  to  show  negligence  on  the  part  of  the 
railroad  company,  rendering  it  liable  for  his  death.*^  A  railroad 
company,  while  using  open  excursion  cars,  on  which  the  only 
means  of  passing  from  one  seat  to  another  is  by  a  board  along  the 
side,  is  negligent  in  allowing  coal  bins  to  stand  within  a  foot  of 
the  cars  and  two  inches  of  the  board.*'  While  a  railroad  company 
is  bound  to  use  great  care  in  order  to  keep  its  tracks  clear  for  the 
safety  of  its  passengers,  and  for  its  employes,  it  is  not  responsible 

82.  Smith   v.    New    York,    etc.,    R.  train    which    had    not    slackened    its 
Co.,  46  N.  J.  Law   (17  Vroom)   7.  speed,  and  injured  a  passenger. 

83.  Earlow  v.  Kelly,  108  U.  S.  388,  85.  Chicago,  etc.,  R.   Co.  v.  Mehl- 
3  Sup.  Ct.  555,  37  L.  Ed.  725.  sack,  44  111.  App.  124. 

84.  Tyrrell  v.  Eastern  R.  Co.,  Ill  86.  Weaver  v.   Baltimore  &  0.   R. 
Mass.   546,   so  held,  where  such  bar  Co.,  3  App.  D.  0.  436. 

was  broken  or  loosened  by  a  heavy  87.  Dickinson  v.  Port  Huron,  etc., 

runaway  team,  swung  obliquely  across       R.  Co.,  53  Mich.  43,  18  N.  W.  553. 
the  track,  and  driven  into  a  car  of  a 
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for  the  unlawful  act  of  some  third  party  in  placing  obstructions 
upon  the  track  without  its  knowledge  or  consent,  unless  it  be  a 
case  where  it  had  by  its  conduct  done  some  act  which  it  might 
reasonably  have  anticipated  would  lead  to  the  placing  of  the  ob- 
structions upon  the  tracks.^^  Where  a  railway  company  delivers 
cars  to  a  mining  company  by  leaving  them  on  a  siding,  it  is  bound 
to  see  that  they  are  left  and  maintained  in  such  a  position  as  not 
to  interfere  with  trains  on  the  main  track;  and  if  the  mining 
company  negligently  permits  them  to  run  down  on  the  main  track, 
whereby  a  train  is  derailed,  and  plaintiff  injured,  the  railway 
company  is  liable.*'  It  is  negligence  on  the  part  of  a  railroad 
company  to  place  a  freight  car  with  opening  side  doors  on  a  switch 
connecting  with  the  main  track,  so  near  the  junction  that  the  door, 
when  opened,  would  reach  from  the  switch  to  the  main  track. '" 

§  7.  Obstructions  on  or  near  tracks — Street  railroads. 

A  street  railroad  company  must  exercise  reasonable  care  and 
diligence,  proportioned  to  the  dangers  likely  to  result  from  its 
failure  to  do  so,  to  keep  its  roadbed  and  tracks  free  from  danger- 
ous obstructions.'^  It  establishes  a  safer  rule  of  law  to  require 
a  street  railroad  to  exercise  a  degree  of  care  sufficient  for  the  pro- 
tection of  its  passengers  with  respect  to  poles  and  other  obstacles 
along  its  right  of  way,  when  such  protection  involves  only  a  ques- 
tion of  pecuniary  outlay,  than  to  hold  that  such  railroad  may  be 
permitted,  for  the  mere  purpose  of  saving  expenditure,  to  continue 

88.  Harris  v.  Union  Pac.  R.  Co.,  13  injury  action,  whether  it  was  ngli- 
Fed.  591.                                  ■  gent  for  a  street  railroad  company  not 

89.  Union  Pac.  R.  Co.  v.  Harris,  to  remove  leaves  on  the  track,  the  jury 
158  U.  S.  336,  15  Sup.  Ct.  843,  39  L.  should  consider  the  nature  of  the  ob- 
Ed.  1003.  struction,   whether   it  was   necessary 

90.  Clerc  v.  Morgan's  L.  &  T.  R.  to  remove  it,  and  the  character  and 
Co.,  107  La.  370,  90  Am.  St.  Rep.  319,  extent  of  the  labor  required  to  do  so, 
31  So.  886.  keeping   in   view  the   degree  of  care 

91.  Eaton  v.  Wilmington  City  R.  required  by  the  company  in  main- 
Co.,  1  Boyce    (24  Del.)    435,  75  Atl.  taining  its  tracks. 

369,  in  determining,  in  a  passenger's 
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a  structure  which  is  calculated  sooner  or  later  to  result  in  the 
injury  or  death  of  a  passenger.^^  The  fact  that  a  loose  upright 
rail  of  a  temporary  bridge  belonging  to  a  street  railway  company 
struck  a  car  and  broke  a  passenger's  arm,  which  was  resting 
against  a  window  blind,  is  sufficient  evidence  of  the  company's 
negligence  to  take  the  question  to  the  jury.''  Where  plaintiff,  in 
boarding  one  of  defendant's  horse  cars  while  in  motion,  was 
knocked  off  the  platform  by  a  telegraph  pole  near  the  curb  of  the 
street,  and  was  injured  thereby,  the  track  being  so  close  to  the 
curb  of  the  street  as  to  be  dangerous  for  those  getting  on  and  off 
the  cars,  a  charge  that  defendant  was  not  guilty  of  any  negligence 
was  properly  refused.*''  Where  plaintiff,  while  riding  on  the  step 
of  defendant's  street  car,  was  knocked  off  by  a  derrick  standing 
near  the  track,  the  fact  that  the  track  had  been  moved  nearer  the 
derrick  on  the  day  of  the  accident  tends  to  show  negligence  on 
the  part  of  defendant's  driver,  as  he  must  have  known  of  its 
proximity  to  the  cars,  and  for  that  reason  should  have  used  care 
to  avoid  exposing  passengers  to  danger,  and  the  question  as  to  his 
negligence  is  for  the  jury.'^  Where  the  upper  compartment  of 
a  double-decker  street  car  projected  so  far  beyond  the  limits  of  an 
ordinary  standard  car  as  to  leave  so  small  a  place  between  the  said 
compartment  and  the  truss  of  a  bridge  over  which  the  car  was 
passing  that  a  passenger  was  injured  by  coming  in  contact  with 
the  bridge,  the  railway  company  was  guilty  of  negligence.'^     If  a 

92.  Cameron  v.  Lewiston,  etc.,  St.  Co.,  223  Mo.  389,  123  S.  W.  1068, 
Ry.,  103  Me.  433,  70  Atl.  534.  where  a  street  railway  company  main- 

93.  Francis  v.  Xew  York  Steam  tains-:  a  cross-beam  carrying  feed 
Co.,  13  Daly  (N.  Y.),  510,  affd.  in  wires  and  bolted  to  one  of  the  poles 
114  N.  Y.  380,  21  N.  E.  988.  supporting    a   cross-wire    which    sup- 

94.  North  Chicago  St.  R.  Co.  v.  ports  the  trolley  wire,  the  pole,  cross- 
Williams,  140  111.  275,  29  N.  E.  673,  beam,  and  wire  are  necessary  parts 
affg.  40  III.  App.  590.  of  the  equipment  used  in  furnishing 

95.  Seymour  v.  Citizens'  R.  Co.,  motive  power,  and  the  law  imposes 
114  Mo.  266,  21  S.  W.  739.  the  same  degree  of  care  in  providing 

96.  Baltimore,  etc.,  Turnpike  Road  such  equipment  as  it  does  in  furnish- 
T.  Leonhardt,  66  Md.  70,  5  Atl.  346.  ing    safe    cars    in    which   passengers 

97.  Gardner  v.  Metropolitan  St.  R.  may  ride. 
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cross-beam  on  a  pole  carrying  cross  wires  to  support  the  trolley 
wire  has  been  placed  nearer  to  the  track  than  a  very  careful  per- 
son would  have  permitted  under  like  circumstances,  and  the  com- 
pany knew  of  such  condition,  or  by  the  exercise  of  such  high 
degree  of  care  might  have  known  it  in  time  to  have  remedied  it, 
and  prevented  injury  to  a  passenger  therefrom,  and  failed  to  do 
so,  it  would  be  liable.''  It  is  gross  negligence  for  a  street  railway 
company  to  use  cars  which  in  passing  each  other  are  not  more  than 
three  inches  apart,  and  doubly  negligent  for  it  to  run  such  cars 
with  the  panels  taken  out,  and  with  the  running  rail  placed  where 
the  passengers  would  naturally  rest  their  arms ;  and,  at  least,  it  is 
the  duty  of  the  company  under  such  circumstances  to  see  that  one 
of  the  cars  comes  to  a  full  stop  and  the  other  passes  it  very  slowly.'* 
A  petition  alleging  that  plaintiff,  who  was  riding  on  the  platform 
of  a  street  car  for  the  purpose  of  smoking,  in  accordance  with  the 
rules  of  the  company,  was  struck  by  a  pole  erected  within  some 
three  inches  of  the  car  line,  and  that  he  had  not  been  warned  by 
the  conductor  of  the  fact  that  the  poles  had  been  placed  so  near 
to  the  car,  in  violation  of  the  ordinary  custom  as  to  such  poles, 
stated  a  cause  of  action.''  A  street  railway  company,  whose  track 
is  upon  a  highway,  but  in  a  cut  not  used  for  travel,  is  bound  to  the 
same  degree  of  care  in  preventing  accidents  from  the  fall  of  ma- 
terial therefrom  upon  the  tracks  as  it  would  be  if  its  tracks  were 
upon  its  ovTn  land.''  A  street  railway  company  is  not  negligent  in 
failing  to  maintain  a  guard  rail  on  the  side  of  a  car  nearest  the 
trolley  posts  for  the  protection  of  passengers  where  the  posts  are 
not  dangerously  near  the  track,  and  the  danger  therefrom  is 
obvious.^  Where  a  street  railway  company  constructed  its  track 
so  near  the  superstructure  of  a  bridge  as  to  leave  only  eighteen 
inches  between  the  frame  work  thereof  and  the  outer  edge  of  the 

98.  Georgetown    &    T.    R.    Co.    v.  1.  Galligan  v.    Old   Colony   St.   R. 
Smith,  35  App.  D.  C.  359,  5  L.  R.  A.       Co.,  182  Mass.  311,  65  N.  E.  48. 

N.  S.  374.  2-  Bridges    v.    Jackson    Elee.    Ry., 

99.  Salmon  v.  City  Electric  R.  Co.,      etc.,  Co.,  86  Miss.  584,  38  So.  788. 
124  Ga.  1056,  53  S.  E.  575. 
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footboard  of  its  open  cars,  and  a  passenger  riding  on  the  foot- 
board, the  seats  being  occupied,  was  injured  by  contact  with  the 
bridge,  while  the  car  was  going  at  an  unlawful  rate  and  no  warn- 
ing had  been  given,  the  fact  that  the  street  railway  had  been 
operated  for  more  than  ten  years,  and  that  no  accident  had  oc- 
curred from  a  like  cause,  did  not  show  an  absence  of  negligence 
as  matter  of  law.^  Screens  with  large  meshes  fastened  across  the 
lower  half  of  the  window  of  a  street  car  on  the  side  next  to  the 
poles  supporting  the  trolley  wires  are  a  sufficient  protection  against 
the  accidental  injury  of  passengers  from  such  poles,  and  a  suffi- 
cient warning  of  the  danger  of  such  injury  to  absolve  the  railway 
company  from  the  charge  of  negligence  in  that  regard.* 

§  8.  Duty  of  railroad  company  to  fence  tracks — Duty  to  avoid 
collision  with  cattle. 
A  railroad  company,  for  the  safety  of  its  passengers  as  well  as 
its  employes  upon  its  engines  and  cars,  must  exercise  reasonable 
prudence  and  care  in  keeping  its  tracks  free  from  obstructions, 
animate,  as  well  as  inanimate,  and  if  from  want  of  proper  care, 
such  obstructions  are  permitted  to  be  or  come  upon  the  track,  and 
a  train  is  thereby  wrecked,  and  any  person  thereon  injured,  the 
railroad  company,  upon  common  law  principles,  must  be  held 
responsible.  Adequate  measures,  reasonable  in  their  nature,  must 
be  taken  to  guard  against  such  danger,  and  independently  of  any 
statutory  requirement,  it  may  be  the  duty  of  a  railroad  company, 
under  the  facts  of  a  given  case,  to  fence  its  tracks  to  guard  against 
such  danger.^    Statutes  requiring  railroad  companies  to  fence  their 

3.  Anderson  v.  City,  etc.,  R.  Co.,  43  (Pa.)    116;   Sullivan  v.  Philadelphia, 
Or.  505,  71  Pae.  659.  etc.,  E.  Co.,  30  Pa.  St.  334,  72  Am. 

4.  Christensen  v.  Metro.politan   St.  Dec.  698;  Fordyce  v.  Jackson,  56  Ark. 
R.  Co.,  137  Fed.  708,  70  C.  C.  A.  657.  594,  20  S.  W.  528;  Gulf,  etc.,  R.  Co. 

5.  Donnegan  v.  Erhardt,  119  N.  Y.  v.  Wilson,  79  Tex.  371,  15  S.  W.  280, 
468,    43   Am.   &   Eng.   R.    Cas.    580;  23  Am.  St.  Rep.  345,  11  L.  R.  A.  486; 
Louisville,  etc.,  R.  Co.  v.  Hendricks,  Lackawana,  etc.,  R.  Co.  v.  Chenewith, 
138  Ind.  463,  28  N.  E.  58 ;  Wright  v.  53  Pa.  St.  383,  91  Am.  Dec.  168. 
Pennsvh'ania   R.    Co.,    3     Pittsb.    B. 
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tracks  are  generally  held  to  be  designed  to  protect  the  persons  on 
the  trains  as  well  as  the  owners  of  the  cattle,  and  to  impose  an 
absolute  duty  upon  the  railroad  companies,  for  a  violation  of 
which  the  company  is  liable.     Kesponsibility  for  injuries  to  ani- 
mals is  specially  imposed  by  such  statutes,  because,  in  most  cases, 
there  would  be  none  independently  of  the  statute,  as  at  common 
law  the  owners  of  animals  are  bound  to  restrain  them,  and  if  they 
trespass  upon  a  railroad,  there  is  no  liability  for  their  destruction 
unless  intentionally  or  wilfully  caused.*    A  railroad  company  is 
liable  for  an  injury  to  a  passenger  caused  by  the  collision  of  its 
train  with  cattle  on  the  track  at  a  place  where  it  was  required 
by  statute  to  fence  the  track,  although  the  cattle  first  went  upon 
the  track  within  a  village  where  no  fence  was  required.^    Where 
a  railroad  car  is  derailed  by  the  sudden  effort  of  live  stock  to  cross 
the  track,  though  the  stock  could  not  have  been  seen  in  time  to 
prevent  the  accident,  the  carrier  is  liable  for  injury  resulting 
therefrom  to  a  passenger,  if  the  inability  to  see  the  stock  was 

6.  Jones  v.  Seligman,  81  N.  Y.  191,  railroad  company  for  personal  in- 
3  Am.  &  Eng.  R.  Cas.  338;  Purdy  v.  juries  received  by  the  plaintiff,  by 
'New  York,  etc,  R.  Co.,  61  N.  Y.  353 ;  reason  of  the  train  in  which  he  was 
Shepard  v.  Buffalo,  etc.,  R.  Co.,  35  N.  a  .passenger  having  struck  a  cow 
Y.  641;  Tracy  v.  Troy,  etc.,  R.  Co.,  which  suddenly  ran  upon  the  track, 
38  N.  Y.  433,  98  Am.  Dec.  54,  55  throwing  the  cars  from  the  rails,  it 
Barb.  (N.  Y.)  229;  Corwin  v.  New  appeared  that  cattle  were  in  the  habit 
York,  etc.,  R.  Co.,  13  N.  Y.  42;  Gra-  of  resorting  to  the  station  where  the 
ham  V.  Delaware,  etc.,  Canal  Co.,  46  accident  happened,  being  atiracted 
Hun  (N.  Y.),  386;  Hayes  v.  Railroad  there  by  the  corn  liable  to  be  scat- 
Co.,  Ill  U.  S.  338,  4  Sup.  Ct.  369;  tered  upon  the  ground,  and  that  a 
Atchison,  etc.,  R.  Co.  v.  Reesman,  60  few  days  before  this  accident  a  train 
Fed.  370;  Trice  v.  Railroad  Co.,  49  had  run  over  a  cow  at  that  station. 
Mo.  438 ;  Blair  v.  Milwaukee,  etc.,  R.  There  was  no  watchman  to  keep  the 
Co.,  30  Wis.  354;  Taylor  v.  Railroad  track  clear,  and  the  train  was  pass- 
Co.,  45  Mich.  74,  7  N.  W.  728;  Bux-  ing  the  station  with  more  than  ordi- 
ton  V.  Northeastern  R.  Co.,  L.  R.  3  nary  speed.  With  the  known  liability 
Q.  B.  549.  to   such   accidents    at   that  place,   it 

7.  Atchison,  etc.,  R.  Co.  v.  Elder,  was  held  that  this  was  inexcusable 
149  111.  173,  36  N.  E.  565,  affg.  50  111.  neglect.  Chicago,  etc.,  R.  Co.  v.  Me- 
App.    276.      In    an    action    against    a  Ara,  53  111.  296. 
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caused  by  bushes  growing  near  the  track  on  the  land  of  the  carrier 
in  such  a  way  as  to  obstruct  the  view.'  The  failure  of  a  railroad 
company  to  cut  down  bushes  along  the  track,  which  enabled  cattle 
to  come  suddenly  upon  the  track  without  time  for  the  engineer 
to  avoid  them,  renders  the  company  liable  to  a  passenger  injured 
by  a  cow  so  getting  onto  the  track  and  derailing  the  train.'  It  is 
a  question  for  the  jury  whether  an  injury  to  a  passenger  on  a  rail- 
road train  caused  by  the  train's  running  over  a  cow  was  the  result 
of  negligence  in  guarding  against  obstructions  from  such  cause, 
although  the  railroad  company  may  not  have  been  boimd  to  fence 
the  track.^* 

§  9.  Locomotives,  cars,  and  appliances. 

The  highest  degree  of  care  and  diligence  is  due  from  a  railroad 
company  to  its  passengers  and  employes  in  respect  to  the  character 
of  its  rolling  stock,  in  equipping  its  road  with  sufficient  and  safe 
locomotives  and  cars,  in  providing  them  with  safe  and  proper 
appliances  and  keeping  them  in  good  order  and  repair."  The 
safety  of  its  locomotives  should  be  established  by  the  application 
of  every  test  recognized  as  necessary  by  experts,  and  it  is  respon- 
sible for  injuries  occasioned  to  passengers  by  reason  of  any  in- 
sufficiency or  defect.^  The  carrier  is,  in  all  cases,  bound  to  pro- 
vide a  safe  and  secure  carriage  for  the  transportation  of  the  pas- 

8.  Louisville  &  N.  R.  Co.  v.  Eitter,  Ga.  523,  46  S.  E.  655;  Howell  v. 
3  Ky.  Law  Eep.  385.  Lansing  City  Elec.  R.  Co.,  136  Mich, 

9.  Eames  v.  Texas.,  etc.,  E.  Co.,  63  432,  11  Detroit  Leg.  N.  83,  99  N.  W 
Tex.  660.  406;   Citizens'  StI  R.  Co.  v.  Sinclair. 

10.  Lackawanna  &  B.  R.  Co.  v.  36  Tex.  Civ.  App.  366,  81  S.  W.  339 
Ohenewith,  53  Pa.  St.  (3  P.  B.  12.  Robinson  v.  New  York  Cent. 
Smith)   383,  «1  Am.  Dec.  168.  etc.,  R.  Co.,  30  Blatehf.   (U.  S.)   338 

11.  Arkansas  Cent.  R.  Co.  v.  Jan-  Bajus  v.  Syracuse,  etc.,  R.  Co.,  su 
eon,  90  Ark.  494,  119  S.  W.  648 ;  pra,  but  it  is  not  liable  for  an  injury 
Bajus  V.  Syracuse,  etc.,  R.  Co.,  103  to  one  of  its  employes  caused  by  the 
N.  T.  313,  57  Am.  Rep.  733;  Mis-  diminished  power  of  one  of  its  en- 
souri,  etc.,  R.  Co.  v.  Flood,  35  (Tex.  gines;  Manser  v.  Eastern  Counties  R. 
Oiv.  App.  197,  70  S.  W.  1106;   Ala-  Co.,  3  L.  T.  N.  S.  585. 

bama  Midland  R.  Co.  v.  Guilford,  119 
TO 
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sengert,  and  nothing  can  exempt  it  from  the  responsibility,  but  the 
existence  of  some  latent  defect,  which  no  reasonable  degree  of 
human  skill  and  foresight  could  guard  against;  and  this  obliga- 
tion extends  to  every  species  of  appliances  necessary  for  the  safety 
of  the  passenger  belonging  to  the  carrier  and  used  by  it  in  the 
business  in  which  it  is  engaged.'^  In  respect  to  railroads  the  rule 
applies  to  the  cars,"  wheels,^"  axles,^^  safety  beams,"  platform 
guards  or  gates,"  window  barriers  or  guards,^'  seats  in  the  car,^" 


13.  Curtis  V.  Rochester,  etc.,  R. 
Co.,  18  N.  Y.  534,  75  Am.  Dec.  258; 
Lowenthal  v.  Vickburg,  etc.,  K.  Co., 
117  La.  1007,  42  So.  483,  crack  in  one 
of  the  wheels  oi  a  car  caused  the  in- 
jury; Chesapeake  &  0.  R.  Co.  v.  Mor- 
gan, 129  Ky.  731,  112  S.  W.  859. 

14.  Hanley  v.  Harlem  K.  Co.,  1 
Edm.  Sel.  Oas.  (N.  Y.)  359;  Pennsyl- 
vania R.  Co.  T.  Roy,  102  U.  S.  451,  1 
Am.  &  Eng.  R.  Cas.  225;  CLeveland, 
etc.,  R.  Co.  V.  Walrath,  38  Ohio  St. 
461;  East  Line,  etc.,  R.  Co.  v.  Smith, 
65  Tex.  167. 

15.  Toledo,  etc.,  R.  Co.  v.  Beggs, 
85  111.  80,  28  Am.  Rep.  613;  Cleve- 
land, etc..  Traction  Co.  v.  Ward,  27 
Ohio  Cir.  Ct.  Rep.  761;  Meier  v. 
Pennsylvania  R.  Co.,  64  Pa.  St.  225 
3  Am.  Rep.  581;  Texas,  etc.,  R.  Co.  v. 
Hamilton,  66  Tex.  93,  26  Am.  &  Eng. 
R.  Cas.  182,  17  S.  W.  406. 

16.  MePadden  v.  New  York  Cent. 
R.  Co.,  44  N.  Y.  4  Am.  Rep.  705; 
Alden  v.  New  York  Cent.  R.  Co.,  26 
N.  Y.  102,  82  Am.  Dec.  401;  Grand 
Rapids  &  I.  R.  Co.  v.  Boyd,  65  Ind. 
536;  Richardson  v.  Great  Eastern  R. 
Co.,  L.  R.  10  C.  P.  486,  1  C.  P.  Div. 
342. 

17.  Smith  V.  New  York,  etc.,  R. 
Co.,  6  Duer   (N.  Y.),  231. 

18.  GafFney   v.   Brooklyn    City     R. 


Co.,  6  Misc.  Rep.  (N.  Y.)  1,  58  St. 
Rep.  (N.  Y.)  119,  25  N.  Y.  Supp. 
996;  Morgan  v.  Chesapeake  &  O.  R. 
Co.,  33  Ky.  Law  Rep.  330,  105  S.  W. 
961,  carrier  held  liable  for  injury 
caused  by  breaking  of  an  axle  of  a 
foreign  car  being  transported  as  a. 
part  of  a  train;  Byron  v.  Lynn,  etc., 
R.  Co.,  177  Mass.  303,  58  N.  E.  1015 ; 
Augusta  R.  Co.  v.  Glover,  4  Am. 
Electl.  Cas.  433,  92  Ga.  132,  5&  Am. 
&  Eng.  R.  Oas.  269,  IS  S.  E.  406; 
Chicago,  etc.,  R.  Co.  v.  Hazzard,  26 
111.  373. 

19.  So  held  in  Chicago,  etc.,  R.  Co. 
V.  Pondrom,  51  111.  333,  3  Am.  Rep. 
306,  and  in  New  Jersey  R.  Co.  v. 
Kennard,  21  Pa.  St.  203.  The  latt<?r 
case  was,  however,  overruled  by  Pitts- 
burg, etc.,  R.  Co.  V.  McClurg,  56  Pa. 
St.  294. 

Railroad  companies  are  not  bound 
to  place  bars  or  screens  on  their 
windows  to  prevent  passengers  from 
putting  their  arms  out;  Indianapolis, 
etc.,  R.  Co.  V.  Rutherford,  29  Ind.  82, 
92  Am.  Dee.  336;  Missimer  v.  Phila- 
delphia, etc.,  R.  Co.,  17  Phila.  (Pa.) 
172,  or  to  protect  them  from  mis- 
siles thrown  by  persons  outside. 

20.  International,  etc.,  R.  Co.  t. 
Anthony,  24  Tex.  Civ.  App.  9,  57  S. 
W.  897;  Boyles  v.  Texas,  etc.,  R.  Co. 
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brakes,^*  air  brakes  and  bell  pulls,^^  coupling  apparatus,^  head- 
lights,^* stoves  and  furnaces/'  vestibule  doors,^^  and  spark  arrest- 
ers or  appliances  for  preventing  the  escape  of  sparks  and  cinders.^^ 
But  a  less  degree  of  care  on  the  part  of  the  carrier  is  applicable 


(Tex.  Civ.  App.),  86  S.  W.  936;  St. 
Louis  S.  W.  R.  Co.  V.  Tittle  (Tex. 
Civ.  App.),  115  S.  W.  640. 

21.  Costello  V.  Syracuse,  etc.,  R. 
Co.,  63  Barb.  (N.  Y.)  92;  Cleveland, 
etc.,  R.  Co.  V.  McHenry,  47  111.  App. 
301;  New  York,  etc.,  R.  Co.  v.  Dough- 
erty, 11  W.  N.  C.  (Pa.)  437;  Union 
Pac.  R.  Co.  V.  Harwood,  31  Kan.  388 ; 
Forbes  v.  Atlantic,  etc.,  R.  Co.,  78  N. 
C.  454;  Parish  v.  Reigle,  11  Gratt. 
(Va.)  697,  62  Am.  Dec.  666,  where 
a  stage  company  omitted  to  have 
proper  blocks  to  the  brake*  of  its 
vehicles;  Western,  etc.,  R.  Co.  v. 
State,  95  Md.  637,  53  Atl.  969;  Mock 
V.  Los  Angeles  Tract.  Co.,  1  St.  Ry. 
Rep.  19   (Cal.)    73  Pac.  455. 

22.  Arkansas  Midland  R.  Co.  v. 
Canman,  52  Ark.  517;  Texas,  etc.,  R. 
Co.  V.  Hamilton,  66  Tex.  92,  26  Am. 
&  Eng.  R.  Cas.  182;  Terre  Haute 
Elec.  Co.  V.  Kiely,  3  St.  Ry.  Rep.  202 
(Ind.  App.),  72  N.  E.  658.  See  also, 
note  on  Defective  Appliances,  3  St. 
Ry.  Rep.  303. 

23.  Palmer  v.  Delaware,  etc..  Canal 
Co.,  120  N.  Y.  170,  17  Am.  St.  Rap. 
639;  Gottlieb  v.  New  York,  etc.,  R. 
Co.,  100  N.  Y.  462;  Costikyan  v. 
Rome,  etc.,  R.  Co.,  58  Hun  (N.  Y.), 
590,  affd.  128  N.  Y.  633;  Holland  v. 
St.  Louis,  etc.,  R.  Co.,  105  Mo.  App. 
117,  79  S.  W.  508;  Whitwam  v.  Wis- 
consin, etc.,  R.  Co.,  58  Wis.  408;  St. 
Louis,  etc.,  R.  Co.  v.  Keitt  (Tex.  Oiv. 
App.),  76  S.  W.  311. 


24.  Alabama  G.  S.  E.  Co.  v.  Jones, 
71  Ala.  487. 

25.  In  New  York  the  heating  of 
oars  by  stoves  or  furnaces  except 
roads  less  than  fifty  miles  long,  is 
forbidden  by  a  statute,  which  has 
been  held  to  apply  to  all  roads  in  the 
State  of  over  fifty  miles,  although 
part  of  the  road  may  be  in  another 
State;  thait  it  is  a  police  regulation 
and  not  an  infringement  of  interstaite 
commerce  or  of  the  Federal  Consti- 
tution. People  V.  New  York,  etc.,  R. 
Co.,  55  Hun  (N.  Y.),  409,  8  N.  Y. 
Supp.  673,  affd.  123  N.  Y.  635.  The 
rule  of  the  text  prevails  as  to  the 
carrier's  duty  to  furnish  coaches 
properly  heated.  Arrington  v.  Texas, 
etc.,  R.  Co.  (Tex.  Civ.  App.),  70  S. 
W.  551;  St.  Louis,  etc.,  R.  Co.  v. 
Duck  (Tex.  Civ.  App.),  72  S.  W.  445. 

26.  Robinson  v.  Chicago,  etc.,  R. 
Co.,  135  Mich.  254,  10  Detroit  Leg. 
N.  737,  97  S.  W.  689.  See  Sansom 
V.  Southern  R.  Co.,  Ill  Fed.  887,  50 
C.  C.  A.  53,  the  placing  of  a  car 
without  vestibules  in  a  train  adver- 
tised as  a  "  solid  vestibule  train " 
can  not  be  considered  negligence, 
since  the  condition  of  the  car  is  ap- 
parent. 

27.  St.  Louis,  etc.,  R.  Co.  v.  Parks, 
97  Tex.  131,  76  S.  W.  740,  revg.  Parks 
V.  St.  Louis,  etc.,  R.  Co.,  29  Tex.  Civ. 
App.  551,  69  S.  W.  125;  Missouri, 
etc.,  R.  Co.  V.  Flood,  35  Tex.  Civ. 
App.  197,  60  S.  W.  797.  See  also, 
Steinweg  v.  Erie  R.  C^.,  43  N.  Y.  123. 
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to  other  structures  provided  by  the  carrier,  and  the  manner  of 
their  construction  and  maintenance,  which  are  not  a  part  of  the 
machinery,  or  the  appliances  and  apparatus  which  constitute  and 
sustain  the  operative  means  of  conveyance  and  transportation; 
such  as  station  platforms,^*  curtain  hooks,^'  slippery  steps  of  stair- 
way to  elevated  train,'"  or  icy  car  steps  and  platform,'^  which  the 
carrier  has  not  had  opportunity  to  remedy  after  becoming  aware 
of  their  dangerous  condition.  A  carrier  is  not  required  by  law  to 
vestibule  its  passenger  trains,  or  any  class  of  its  cars,  and  a  fail- 
ure to  do  so  is  not  of  itself  negligence.^^    But  while  railroad  com- 


as. Lafflin  v.  Buffalo,  etc.,  R.  Co., 
106  N.  Y.  136,  60  Am.  Rep.  433; 
Kohm  V.  Interbortjugh  Rapid  Trans. 
Co.,  93  N.  Y.  Supp.  671. 

29.  Kelly  v.  New  York,  etc.,  R. 
Co.,  109  N.  Y.  44. 

30.  Kelly  v.  Manhattan  R.  to., 
112  N.  Y.  443. 

31.  Palmer  v.  Pennsylvania  Co., 
Ill  N.  Y.  488,  18  N.  E.  859,  2  L.  R. 
A.  253. 

Injuries  to  passengers  ty  defective 
appliances  on  street  cars. — As  to  de- 
fective device  for  opening  anil  shut- 
ting door,  see  Williams  v.  Citizens' 
Elec.  St.  Ry.  Co.,  2  St.  Ry.  Rep.  433, 
184  Mass.  437,  68  N.  E.  840;  as  to 
burns  received  from  a.  floor  plate 
heated  by  friction  caused  by  the  over- 
crowding of  a,  street  car,  see  Powell 
V.  Hudson  Valley  Ry.  Co.,  3  St.  Ry. 
Rep.  800,  88  App.  Ddv.  (N.  Y.)  133, 
84  N.  Y.  Supp.  337;  as  to  injury  Yt^ 
defective  gate  on  platform,  see  Aston 
V.  Sit.  Louis  Transit  Co.  (Mo.),  3  St. 
Ry.  Rep.  631. 

Degree  of  care  to  protect  passen- 
gers in  use  of  electricity. — A  street 
railway  company  operating  its  cars 
by  electricity  is  bound  to  use  the 
very  highest  degree  of  care  in  seeing 


that  the  eleotrioal  appliances  in  use 
on  the  car  do  not  get  out  of  order 
and  so  endanger  the  safety  of  -passen- 
gers. Leonard  v.  Brooklyn  Heights 
R.  Co.,  57  App.  Div.  (N.  Y.)  135, 
67  N.  Y.  Supp.  985. 

In  the  case  of  Willis  v.  Second 
Ave.  Tract.  Co.,  189  Pa.  St.  430,  42 
Atl.  1,  the  company  was  held  negli- 
gent because  of  injuries  received  from 
a  defective  controller.  In  the  case  of 
Burt  V.  Douglas  County  St.  Ry.  Co., 
83  Wis.  229,  53  N.  W.  447,  18  L.  R. 
A.  479,  the  defendant  was  held  liable 
for  injuries  to  a  passenger  caused  by 
an  electric  shock  from  a  handrail 
charged  with  electricity  because  of 
imperfect  insulation,  which  could 
have  been  easily  discovered.  See 
also,  Buckbee  v.  Third  Ave.  B.  Co.,  64 
App.  Div.  (N".  Y.)  360,  73  N.  Y. 
Supp.  217;  South  Covington,  etc.,  Ry. 
Co.  V.  Smith,  3  St.  Ry.  Rep.  264 
(Ky.),  86  S.  W.  970. 

Injuries  to  employes  due  to  defects 
in  cars,  tracks  and  appliances.  See 
eases  cited  in  notes  to  Terre  Haute 
Elec.  Co.  V.  Kiely  (Ind.  App.),  72  N. 
E.  658,  3  St.  Ry.  Rep.  pp.  204  to  218. 

32.  Pittsburgh,  etc.,  R.  Co.  v. 
Schepman,  171  Ind.  71,  84  N.  E.  988. 
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panies  need  not  provide  vestibule  trains  for  passengers  or  vesti- 
bule coaches  on  its  passenger  trains,  yet  if  they  do,  they  must 
exercise  high  care  to  keep  them  reasonably  safe,  and  must  exercise 
high  care  to  keep  the  doors  closed  and  traps  on  the  platform  in 
place  while  en  route,  and  a  passenger,  without  knowledge  to  the 
contrary,  may  conduct  himself  as  though  the  carrier  had  fully 
performed  such  duty.^'  It  is  the  duty  of  a  railway  company  to 
maintain  its  passenger  coaches,  including  the  windows  and  doors, 
in  a  reasonably  safe  condition  for  the  safety,  convenience,  and  com- 
fort of  passengers ;  and,  if  it  fails  in  its  duty  in  this  respect,  it  will 
be  liable  for  injuries  to  passengers  directly  resulting  therefrom.^* 


Where  a  passenger  was  injured  by 
falling  from  the  icy  platform  and 
■steps  of  a  railroad  car,  the  carrier 
.vas  not  chargeable  with  negligence 
merely  because  vestibuled  cars  were 
not  provided.  Haas  v.  St.  Louis  &  S. 
F.  E.  Co.,  138  Mo.  App.  79,  106  S.  W. 
.■;99. 

33.  Ark. — Chicago,  etc.,  R.  Co.  v. 
Simpson,  87  Ark.  335,  112  S.  W.  875. 
St.  Louis,  etc.,  R.  Co.  v.  Oliver,  92 
Ark.  433,  133  S.  W.  &63,  it  must  use 
the  highest  degree  of  human  care  con- 
sistent with  the  practical  operaition 
of  the  train  to  keep  such  cars  safe 
for  passengers  and  is  liable  for  the 
slightest  negligence.. 

Mo. — Johnston  v.  St.  Louis,  etc.,  R. 
Co.,  150  Mo.  App.  304,  130  S.  W.  413; 
Wagoner  v.  Wabash  R.  Co.,  118  Mo. 
App.  339,  94  S.  W.  293. 

y.  J. — Rivers  v.  Pennsylvania  R. 
Co.,  80  N.  J.  Law,  317,  78  Atl.  455, 
where  the  rules  of  a  company  author- 
ized by  statute  require  passengers  to 
keep  off  the  platforms  of  the  oars  un- 
til the  train  stops,  it  will  not  be  pre- 
sumed from  the  use  of  vestibuled 
cars  that  a  passenger  is  impliedly  in- 


vited to  pass  at  vpill  from  oar  to  car 
of  a  moving  train,  and,  after  the  car- 
rier has  posted  notices  forbidding  pas- 
sengers to  pass  from  ear  to  car,  the 
only  use  that  passengers  could  make 
of  the  vestibules  while  the  train  was 
in  motion,  was  to  pass  from  car  to 
car  to  obtain  a  seat. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Gregory's  Adm'r,  141  Ky.  747,  133  S. 
W.  805,  even  if  a  carrier  may  be 
negligent  in  not  having  the  platform 
of  a  car  protected  by  vestibule  doors, 
it  is  not  so  negligent  as  to  a,  pas- 
senger, who  stands  on  the  platform, 
after  being  directed  by  the  itrainmen 
to  go  inside  the  oar  where  he  belongs, 
while  the  train  is  stopped  on  a  tres- 
tle. 

34.  Cincinnati,  etc.,  R.  Co.  v.  Lor- 
ton,  33  Ky.  Law  Rep.  689,  110  S.  W. 
857.  Where  the  door  knob  of  the 
door  to  a  passenger  coach,  where  a 
passenger  was  required  to  go  to  ar- 
range with  reference  to  his  baggage, 
was  so  close  to  the  door  casing  that 
when  the  door  was  closed  a,  man's 
finger  could  not  be  passed  between 
them,   this   was   sufficient   to   charge 
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It  is  the  general  duty  of  a  railroad  company  to  furnish  sufficient 
room  within  its  cars  for  all  passengers  whom  it  receives  for  trans- 
portation.^^ It  is  the  duty  of  a  carrier  of  passsengers  to  provide 
cars  which  are  safe,  to  equip  them  with  proper  appliances,  and  to 
keep  such  appliances  in  repair,  and,  in  the  performance  of  this 
duty,  the  highest  degree  of  care  is  required.^'  A  carrier  of  pas- 
sengers must  keep  its  cars  supplied  with  such  reasonable  degree 
of  heat  as  will  keep  its  passengers,  in  ordinary  normal  condition, 
in  a  reasonable  degree  of  comfort,"  and  its  duty  in  this  respect 


the  carrier  with  negligence.  Creason 
V.  St.  Louis,  etc.,  R.  Co.,  149  Mo.  App. 
Z23,  130  S.  W.  445.  See  also,  Texas 
&  P.  E.  Co.  V.  Leakey  (Tex.  Civ. 
App.),  87  S.  W.  1168. 

A  passenger  cannot  recover  for  the 
falling  on  her  of  a  so-called  self-act- 
ing window,  out  of  order,  in  a  car, 
the  carrier  having  earlier  in  the  day 
of  the  accixient,  inspected  the  window 
device  in  the  only  way  practical,  and 
it  then  having,  so  far  as  could  be  dis- 
covered, been  in  order,  and  nothing 
happened  thereafter  to  give  notice  to 
the  carrier  of  the  defect,  it  not  being 
shown  that  the  inspection  was  n^li- 
gent,  or  that  the  business  required  a 
more  frequent  inspection;  the  stand- 
ard of  care  required  of  the  carrier  be- 
ing that  attributable  to  the  prudent 
man.  Bleiwise  v.  Pennsylvania  E. 
Go.   (N.  J.),  78  A.  1058. 

35.  Southern  E.  Co.  v.  Najppier,  138 
Ga.  31,  74  S.  E.  778. 

36.  Dom  V.  Chicago,  etc.,  R.  Co., 
154  Iowa,  140,  134  N.  W.  855;  Irwin 
V.  Louisville  &  N.  E.  Co.,  161  Ala. 
489,  50  So.  62;  Houston,  etc.,  E.  Co. 
V.  Swancey  (Tex.  Civ.  App.),  128  S. 
W.  677,  the  carrier  must  exercise  that 
high    d^ree   of    care    which    a   very 


competent  and  prudent  person  would 
exercise. 

37.  Eoark  v.  Missouri  Pac.  R.  Co., 
163  Mo.  App.  705,  147  S.  W.  499,  and 
that  a  passenger  was  in  a  weakened 
condition  in  consequence  of  illness 
will  not  prevent  a  recovery  for  in- 
jury resulting  from  the  failure  of  the 
carrier  to  provide  the  car  with  rea- 
sonably suflScient  heat  for  a  person 
in  ordinary  health ;  Marcott  v.  Minne- 
apolis, etc.,  E.  Co.,  147  Wis.  216, 133 
N.  W.  37,  to  make  a  carrier  liable 
for  injury  to  a  passenger  on  account 
of  insufficient  heating  of  a  coach,  it 
must  appear  that  the  condition  was 
negligently  permitted  to  exist,  in  ad- 
dition to  the  fact  that  a  dangerous 
condition  existed,  there  being  no  lia- 
bility unless  the  carrier  has  reason 
to  foresee  injury  to  a  healthy  person 
by  reason  of  the  atmospheric  condi- 
tion of  the  oar;  Fort  Worth,  etc.,  E. 
Ctt.  V.  Hyatt,  12  Tex.  Civ.  App.  435, 
34  S.  W.  677. 

Where  there  was  such  negligent  de- 
lay in  the  transportation  of  a  freight 
trarin  that  one  who  had  taken  pas- 
sage thereon  for  a  distance  of  6  miles 
was  obliged  to  pass  the  night  in  a 
car,    whereby    he    sustained    iujuries 
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extends  to  mail  cars  in  which  postal  clerks  ride,  in  the  absence 
of  contract  exempting  it  from  doing  so.^  It  is  a  carrier's  duty  to 
provide  safe  and  convenient  means  of  ingress  and  egress  in  and 
out  of  its  trains  for  its  passengers.^  A  carrier  must  exercise  the 
care  which  a  very  prudent  person  would  exercise  to  keep  its  car 
platforms  and  steps  in  a  safe  condition  for  passengers  to  board 
and  alight,  and,  where  it  maintains  a  dangerous  exit,  it  must 
warn  or  assist  passengers.^"  A  carrier  must  afford  reasonable 
means  for  passengers  to  alight,  but  is  guilty  of  no  breach  of  duty 
if  the  construction  of  its  car  adopted  is  in  common  use  and  ap- 
proved by  experience.*^  While  a  carrier  as  between  itself  and  a 
passenger  cannot  transfer  or  shift  its  duty  to  a  sleeping  car  com- 
pany whose  cars  it  hauls,  yet  the  carrier's  duties  relate  to  safe 
transportation,  and  do  not  include  the  duty  to  provide  dressing 


from  exposure  to  cold,  the  carrier 
was  liable  for  such  injuries.  Green 
T.  Missouri,  etc.,  R.  Co.,  121  Mo.  App. 
720,  97  S.  W.  646. 

38.  Southern  R.  Co.  v.  Harrington, 
166  Ala.  630,  52  So.  57;  International, 
etc.,  E.  Co.  V.  Davis,  17  Tex.  Civ. 
App.  340,  43  S.  W.  540;  The  U.  S. 
statute,  providing  that  postal  cars 
shall  be  properly  heated  for  the  ac- 
commodation of  postal  clerks,  imposes 
a  duty  upon  the  carrier,  for  a  breach 
of  which  a  right  of  action  accrues  to 
every  postal  clerk  injured  thereby, 
for  negligent  performance  of  duty. 
Lindsey  v.  Pennsylvania  R.  Co.,  26 
App.  D.  C.  503. 

39.  Rearden  v.  St.  Louis  &  S.  F. 
R.  Co.,  215  Mo.  105,  114  S.  W.  961, 
carriers  should  anticipate  that 
women,  the  feeble  as  well  as  the 
strong  and  robust,  will  seek  passage, 
and  provide  suitable  platforms  and 
steps  for  their  convenience  and  as- 
sistance. 

40.  San  Antonio  Traction  Co.  v. 
Flory    (Tex.   Civ.  App.),   100  S.  W. 


200;  St.  Louis  S.  W.  R.  C»>.  of  Texas 
v.  Gresham  (Tex.  Civ.  App.),  140  S. 
W.  483. 

A  carrier  of  passengers  is  responsi- 
ble for  injuries  to  a,  passenger  from 
an  accumulation  of  ice  on  its  oar 
steps,  causing  the  passenger,  using  or- 
dinary cars,  to  fall,  if  sufficient  op- 
portunity had  been  had  to  remove 
the  source  of  danger,  and  the  duty  of 
the  carrier  is  not  performed  by  ap- 
pointing servants  to  keep  the  car 
steps  in  safe  condition,  nor  is  it  an 
excuse  that  they  neglected  their  duty. 
Murphy  v.  North  Jersey  St.  R.  Co., 
81  N.  J.  Law,  706,  80  Atl.  331,  revg. 
73  Atl.   1119. 

41.  Traphagen  v.  Erie  R.  Co.,  73 
N.  J.  Law,  759,  64  Atl.  1072,  where 
plaintiff  was  injured  while  alighting 
from  a  passenger  coach  by  her  heel 
catching  in  the  step,  and  the  negli- 
gence alleged  was  the  height  of  the 
step  from  the  ground,  and  there  was 
no  evidence  that  the  height  was  un- 
usual, no  negligence  of  defendant  was 
shown. 


1112  THE  LAW  OF  CARRIERS. 

rooms  for  passengers.^^  Carriers  operating  mixed  trains  for  the 
carriage  of  passengers  are  under  precisely  the  same  duty  as  re- 
gards the  safety  of  their  cars  from  defects  as  where  the  passengers 
are  carried  only  pn  passenger  trains.*'  It  was  not  negligence  for 
an  elevated  railway  company  to  permit  an  open  space  in  the  pas- 
sageway between  the  platforms  of  its  cars,  made  necessary  by 
sharp  curves  in  its  line,  and  to  impliedly  invite  passengers  to  use 
such  passageway  at  stations  in  going  "between  the  cars  without 
informing  them  in  words  of  the  existence  of  such  open  space." 
It  is  not  negligence,  per  se,  for  a  railroad  company  to  have  attached 
to  its  passenger  train  one  or  more  vestibule  cars  whose  doors  are 
closed  and  locked.*^  Where  one  is  received  as  a  passenger  for 
hire,  the  carrier's  liability  is  not  lessened  by  the  fact  of  the  crude- 
ness  of  the  train." 

§  10.  Locomotives,  cars  and  appliances — Cars  of  other  carriers. 

Where  a  passenger  was  injured  by  the  breaking  of  an  axle  on 
a  foreign  car  being  transported  as  part  of  a  train,  due  to  a  sand 
hole  in  an  axle,  and  there  were  tests  known  to  car  builders  and 
iron  moulders,  by  which  such  defects  might  be  discovered  before 
the  materials  were  incorporated  into  the  car,  the  manufacturer's 
negligent  failure  to  make  such  tests  would  be  imputed  to  the 
transporting  carrier,  under  the  rule  that  the  carrier  is  liable  for 
all  defects  in  his  vehicle  existing  at  the  time  of  construction,  as 
well  as  those  which  may  exist  afterwards,  and  be  discovered  on 
investigation.*'  A  carrier,  receiving  a  foreign  freight  car  from 
another  road,  is  not  required  to  make  a  scientific  inspection  of 

42.  Ozanne  v.  Illinois  Cent.  R.  Co.,  v.  Boston  Elev.  R.  Co.,  192  Mass. 
151   Fed.   900,  holding  also   tha-t  tte       324,  78  N.  E.  480. 

failure   to   equip   the    dressing   room  45.  Cleveland,  etc.,  R.  Co.  v.  Wade,, 

with  seats  and  handholds  did  not  con-  IS  Ind.  App.  346,  48  N".  E.  12. 

etitute  negligence  per  se.  46.  Green    v.    Pacific   Lumber   Co., 

43.  Morgan  v.  Chesapeake  &  O.  R.  130  Cal.  435,  63  Pac.  747. 

Co.,  32  Ky.  Law  Rep.  330,  105  S.  W.  47.  Mo-ran  v.  Chesapeake  &  O.  R. 

961.  fo.,  32  Ky.  Law  Rep.  330,  105  S.  W. 

44.  FaJkins  v.  Boston  Elev.  R.  Co.,  961- 
188  Mass.  153,  74  N.  E.  338;   Hawes 
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the  brakes  of  such  car,  to  ascertain  whether  they  are  safe,  but  is 
only  required  to  make  a  practical  inspection,  or  an  inspection 
consistent  with  the  reasonable  dispatch  of  its  business/*     Where 
an  inspection  before  a  train  was  made  up  would  have  shown  de- 
fects in  the  vestibule  door  between  Pullman  cars,  their  presence, 
by  which  a  passenger  was  killed,  was  negligence.^'    The  fact  that 
the  vestibule  door  between  Pullman  cars  on  a  fast  moving  train 
was  open  owing  to  a  defect,  when  it  was  intended  to  be  closed, 
whereby  a  passenger  was  thrown  through  it,  was  negligence.'" 
Plaintiff,  a  passenger  in  a  sleeping  car  on  defendant's  railroad, 
was  thrown  down  while  in  the  ladies'  dressing  room,  by  the  swing 
of  the  car  as  the  train  passed  around  a  curve  going  at  its  ordinary 
speed.    The  car  was  constructed  according  to  a  pattern  uniformly 
used  by  the  makers,  which  was  considered  the  best,  but  the  ladies' 
dressing  room  was  not  equipped  with  handholds  affixed  to  the 
walls,  nor  with  any  seat  or  chair.     Cars  of  the  type  in  question 
had  been  operated  for  years  with  safety,  and  plaintiff's  injury 
was  the  first  of  its  kind  that  the  sleeping  car  company  had  ever 
known.     It  was  held  that  the  failure  to  equip  the  dressing  room 
with  seats  and  handholds  did  not  constitute  negligence  per  se.^^ 

§  11.  Improved  appliances  and  methods. 

Carriers  of  passengers,  especially  in  vehicles  and  conveyances 
propelled  by  steam  or  electricity,  where  the  consequences  of  an 
accident  from  defective  machinery  are  almost  certainly  fatal  to 
human  life,  are  bound  to  use  every  precaution  which  human  skill, 
care  and  foresight  can  provide,  and  to  exercise  similar  care  and 
foresight  in  ascertaining  and  adopting  new  improvements  to  secure 
additional  protection.  It  is  their  duty  to  adopt  and  use  such  means 
of  safety  as  science  has  made  knovsru  and  demonstrated  to  be  useful 

48.  Western    Maryland    R.    Co.    v.  50.  Robinson    v.  Chicago   &   A.   R. 
Sta*e,  95  Md.  637,  53  Atl.  969.  Co.,  supra. 

49.  Robinson   v.   Chicago  k  A.  R.  51.  Ozanne  v.  Illinois  Cent.  R.  Co., 
Co.,   13.5  Mioh.  254,  10  Detroit  Leg.  151  Fed.  900. 

N.  727,  97  'ST.  W.  689. 
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and  effective,  not  unknown  and  untested  practices,  but  those  which, 
to  some  extent  at  least,  have  been  used  and  deemed  indispensable 
to  safety. ^^  While  it  has  been  held  that  carriers  of  passengers  are 
bound  to  keep  pace  with  science  and  art  and  modern  improvements 
in  supplying  safe  vehicles,  and  must  adopt  the  most  improved 
modes  of  construction  and  machinery  and  appliances  of  safety  in 
known  use  f^  it  is  now  more  generally  held  by  the  courts  that  it  is 
sufficient  that  they  have  all  approved  appliances  that  are  up  to  the 
standard  of  those  in  general  use,  and  which  are  necessary  for  the 
safety  of  passengers.^*    But  the  rule  does  not  impose  upon  carriers 


52.  Caldwell  v.  New  Jersey  Steam- 
boat Co.,  47  N.  Y.  383;-  Steinw«g  v. 
Erie  R.  Co.,  43  N.  Y.  123;  Alden  v. 
New  York  Cent.  R.  Co.,  36  N.  Y.  103, 
82  Am.  Dec.  401  Hegeman  v.  West- 
ern R.  Co.,  13  N.  Y.  9,;  64  Am.  Dec. 
517;  Lowery  v.  Manhattan  R.  Co.,  13 
Daly   (N.  Y.),  431. 

53.  Treadwell  v.  Whittier,  80  Cal. 
574,  32  Pac.  366,  13  Am.  St.  Rep. 
175 ;  Meier  v.  Pennsylvania  R.  Co.,  64 
Pa.  Sit.  325,  3  Am.  Rep.  581. 

54.  Wynn  v.  Central  Park,  etc.,  R. 
Co.,  133  N.  Y.  575,  30  N.  E.  731; 
Central  Vermont  R.  Co.  v.  Bateman, 
36  U.  S.  App.  584,  75  Fed.  1031,  30 
C.  C.  A.  679;  Penny  v.  Rochester  R. 
Co.,  7  App.  Div.  {N.  Y.)  595,  40  N. 
Y.  'Supp.  173 ;  G-aroni  v.  Oampagnie, 
etc.,  R.  Co.,  39  St.  Rep.  (N.  Y.)  63, 
14  N.  Y.  Supp.  797;  Boehncke  v. 
Brooklyn  City  R.  Co.,  3  Misc.  Rep. 
(N.  Y.)  49,  32  N.  Y.  Supp.  712;  Ala- 
bama, etc.,  R.  Co.  V.  Guilford,  119 
Ga.  533,  46  S.  E.  655;  North  Chi- 
cago St.  R.  Co.  V.  Wrixon,  51  111. 
App.  307;  Metropolitan  R.  Co.  v. 
Falvey  (D.  C.  App.),  33  Wash.  L. 
Rep.  53;  Bishop  v.  St.  Paul  City  R. 
Co.,    48    Minn.    36,    50   N.    W.    937; 


Lorimer  v.  St.  Paul  City  R.  Co.,  48 
Minn.  391,  51  N.  W.  125;  Wltsell  v. 
West  Asheville,  etc.,  R.  Co.,  120  N. 
C.  557,  27  S.  B.  125;  Caveny  v. 
Neely,  43  S.  C.  70,  20  S.  E.  806.  See 
also,  Nellis  St.  Rd.  Acot.  Law,  62-67; 
Feary  v.  Metropolitan  St.  Ry.  Co., 
163  Mo.  75,  62  S.  W.  453. 

As  to  the  adoption  of  improve- 
ments and  new  inventions  generally, 
in  axidition  to  cases  cited  above,  see: 

17.  8. — Randall  v.  Baltimore,  etc., 
R.  Co.,  109  U.  S.  478. 

N.  y.— Smith  V.  New  York,  etc.,  R. 
Co.,  19  N.  Y.  137,  75  Am.  Dec.  305; 
Brown  v.  New  York  Cent.  R.  Co.,  34 
N.  Y.  404;  Bowen  v.  New  York  Cent. 
R.  Co.,  18  N.  Y.  408,  72  Am.  Dec. 
529;  Salters  v.  Delaware,  etc..  Canal 
Co.,  3  Hun  (N.  Y.),  340,  5  T.  &  C. 
(N.  Y.)    561. 

Del. — Wallace  v.  Wilmn'ngton,  etc., 
R.  Co.   (Del.),  18  Atl.  818. 

Ga. — Bartley  v.  Georgia  R.  Co.,  60 
Ga.  182. 

Ind. — St.  Louis,  etc.,  R.  Co.  v.  Va- 
lirius,  56  Ind.  511. 

Ey. — Kentucky  Cent.  R.  Co.  v. 
Thomas,  79  Ky.  160,  2  Ky.  Law  Rep. 
114,  42  Am.  Rep.  208,  1  Am.  &  Eng. 
R.  Oas.  79. 


DUTIES  AND  LIABILITIES. 


1115 


the  duty  of  so  providing  for  the  safety  of  passengers  that  they 
shall  encounter  no  possible  danger,  and  meet  with  no  casualty,  in 
the  use  of  the  appliances  provided  by  the  carrier  f''  and  negligence 
cannot  be  attributed  for  the  use  of  an  appliance  which  has  been 
employed,  under  varying  conditions,  upon  countless  occasions,  and 
uniformly  answered  its  purpose  without  injury  to  any  one.^^  And 
they  are  not  bound  to  adopt  and  use  a  new  and  improved  method 
because  safer  and  better  than  the  methods  employed  by  them,  if 
it  is  not  requisite  to  the  reasonable  safety  and  convenience  of  pas- 
sengers, and  if  the  expense  is  unreasonably  excessive/^ 

§  12.  Duty  of  inspection. 

The  rule  of  liability  requires  a  carrier  of  passengers  to  exer- 
cise the  greatest  diligence  to  secure  them  safe  transportation,  and 


ifd. — Baltimore,  etc.,  R.  Co.  v. 
State,  29  Md.  252,  96  Am.  Dec.  528. 

Mass. — Warren  v.  Fitchburg  R. 
Co.,  8  Allen  (Mass.),  227,  85  Am. 
Dec.  700;  Le  Barron  v.  East  Boston 
Ferry  Co.,  11  Allen  (Mass.),  312,  87 
Am.  Dec.  717. 

Miss. — Natchez,  etc.,  R.  Oo.  v.  Mc- 
Neil, 61  Miss  434,  19  Am.  &  Eng.  R. 
Cas.  518. 

Mo. — Yerkes  v.  Keokuk,  etc.. 
Packet  Co.,  7  Mo.  App.  265. 

JV.  ff. — Taylor  v.  Grand  Trunk  R. 
Co.,  48  X.  H.  304,  2  Am.  Rep.  229. 

Pa. — Frankford,  etc..  Turnpike  Co. 
V.  Philadelphia,  etc.,  R.  Co.,  54  Pa. 
St.  345,  93  Am.  Dee.  708;  Lacka- 
wanna, etc.,  R.  Co.  V.  Doak,  52  Pa. 
St.  379,  91  Am.  Dec.  166;  New  York, 
etc.,  R.  Co.  v.  Dougherty,  11  W.  N. 
C.    (Pa.)    437. 

TeiB. — Texas,  etc.,  R.  Co.  v.  Hamil- 
ton, 66  Tex.  92;  International,  etc., 
R.  Co.  V.  Halloren,  53  Tex.  46,  37 
Am.  Rep.  744,  3  Am.  &  Eng.  R.  Cas. 
343. 


Bng. — Ford  v.  London,  etc.,  R.  Co., 
2  F.  &  F.  730;  Freemantle  v.  London, 
etc.,  R.  Co.,  10  C.  B.  N.  S.  95,  100  E. 
C.  L.  95. 

55.  Loftus  V.  Union  Ferry  Co.,  84 
N.  Y.  461  38  Am.  Rep.  533;  Dougan 
V.  Champlain  Transp.  Co.,  56  N.  Y. 
1;  Crocheron  v.  North  Shore,  etc., 
Ferry  Co.,  56  N.  Y.  656;  Cleveland 
V.  New  Jersey  Steamboat  Co.,  68  N. 
Y.   306. 

56.  Burke  v.  Witherbee,  98  N.  Y. 
562;  Crafter  v.  Metropolitan  R.  Co., 
L.  R.  1  C.  P.  300. 

57.  Le  Barron  v.  East  Boston  Ferry 
Co.,  11  Allen  (Mass),  312,  87  Am. 
Dec.  717;  Taylor  v.  Grand  Trunk  R. 
Co.,  48  N.  H.  304,  2  Am.  Rep.  229; 
Pershing  v.  Chicago,  etc.,  R.  Co.,  71 
Iowa,  561,  34  Am.  &  Eng.  R.  Cas. 
405;  Pittsburg,  etc.,  R.  Co.  v.  Thomp- 
son, 56  111.  138;  Louisville,  etc.,  R. 
Co.  V.  Jones,  83  Ala.  376,  34  Am.  k 
Eng.  E.  Cas.  417. 
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while  it  is  not  an  insurer  of  its  passengers  against  accident,  the 
inspection  of  its  cars  and  appliances,  roadbed  and  machinery, 
must  be  such  as,  in  the  judgment  of  those  who  understand  the 
subject,  will  be  sufficient  to  secure,  or  such  as  experience  has  shown 
to  be  sufficient  to  secure,  the  safety  of  its  passengers/^  The  mode 
of  inspection  should  be  such  as  is  generally  found  adequate  and 
sufficient  to  discover  defects  if  any  exist,  and  should  be  made 
with  such  frequency  as  the  liability  to  impairment  reasonably 
requires  and  is  practically  possible  consistently  with  the  conduct 
of  its  business;^'  but  the  carrier  is  not  bound  to  keep  up  a  con- 
tinuous inspection,  or  to  know  at  each  moment  the  condition  of 
every  part  of  a  train  and  its  equipments/"  Ordinarily,  whether 
the  system  and  manner  of  executing  its  duty  in  examining  its 
machinery  and  appliances  are  all  that  may  be  required  of  a 
carrier  cannot  be  measured  by  any  rule  of  law  to  be  applied  by 
the  court,  but  is  a  question  of  fact  for  the  jury,  to  be  determined 
upon  proper  instructions/^  A  railroad  company  is  bound  to  know 
the  effect  of  time  and  weather  upon  its  appliances  and  it  should, 
by  proper  inspection,  and  timely  changes  and  renewals,  keep  them 

58.    Schneider    v.     Second   Ave.   R.  v.  Missouri  Pae.  R.  Co.,  103  Mo.  438; 

Co.,  133  N.  Y.  583,  30  N.  E.  752,  44  Texas,  etc.,  R.  Co.  v.  Suggs,  62  Tex. 

St.    Rep.     (N.    y.)     680;     Stierle    v.  323,  31  Am.  &  Eng.  R.  Cas.  475.     See 

Union  Ry.  Co.,  156  N.  Y.  74,  684,  50  Nellis  St.  Rd.  Acct.  Law,  67-71. 

N.  E.  419,  834;  Koehne  v.  New  York,  59.  Palmer    v.    Delaware,    etc.,    R. 

etc.,   R.   Co.,   33   App.   Div.    (N.   Y.)  Co.,  130  N.  Y.  170,  17  Am.  St.  Rep. 

419,    52   N.   Y.    Supp.    1088 ;    Leonard  639,  44  Am.  &  Eng.  R.  Cas.  298 ;  Poul- 

V.  Brooklyn  H.  R.  Co.,  7  Am.  Electl.  sen  v.   Nassau   Elec.   R.   Co.,   7   Am. 

Cas.  683,  57  App.  Div.    (N.  Y.)    125,  Electl.    Cas.    675,    18   App.   Div.    (N. 

67  N.  Y.  Supp.  985;  Smith  v.  Metro-  Y.)    321;   Richardson  v.   Great  East- 

politan  St.  R.  Co.,  59  App.  Div.    (N.  em,  etc.,  R.  Co.,  24  W.  R.  907,  1  C. 

Y.)    60,   69  N.  Y.   Supp.   176;    Volk-  P.  Div.  343,  35  L.  T.  N.  S.  351. 

mar  v.  Manhattan  R.  Co.,  134  N.  Y.  60.  Proud  v.  Philadelphia,  etc.,  R. 

418,  31  N.  E.  870;  O'Flaherty  v.  Nas-  Co.,  64  N.  J.  Law,  702,  46  Atl.   7l0, 

sau  Elec.  R.   Co.,   34  App.  Div.    (N.  50  L.  R.  A.  468. 

Y.)    74,  54  N.  Y.  Supp.  96;    Toledo,  61.  Palmer  v.  Delaware,  etc..  Canal 

etc.,  R.  Co.  V.  Apperson,  49  111.  480;  Co.,  supra;  Mansee  v.  Eastern  Coun- 

Cleveland,  etc.,  R.  Co.  v.  Newell,  104  ties  R.  Co.,  3  L.  T.  N.  S.  585. 
Tnd.  264,  54  Am.  Rep.  313;   Furnish 
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safe  i^  it  should  inspect  its  lines  with  more  than  ordinary  prompti- 
tude under  circumstances  of  more  than  ordinary  peril ;  the  greater 
the  peril  the  greater  the  vigilance  demanded.^'  A  neglect  of  its 
duty  of  proper  and  adequate  inspection  will  render  the  carrier 
liable  for  any  injuries  to  passengers  caused  by  defects  which  might 
have  been  discovered  by  proper  cafe  and  skill  and  the  consequences 
thus  avoided.^*  Though  a  carrier  is  not  an  insurer  of  its  passen- 
gers, it  is  not  only  required  to  thoroughly  examine  and  test  its 
vehicles,  machinery,  and  all  parts  and  appliances  used  in  trans- 
porting passengers,  but  it  is  required  to  further  thoroughly  exam- 
ine the  vehicle  and  machinery  from  time  to  time  to  know  whether 
they  are  deteriorating.^" 

§  13.  Liability  for  latent  defects. 

In  an  early  case  in  New  York,  based  upon  an  early  English 
case,  it  was  held  that  a  common  carrier  of  passengers  was  bound 
absolutely,  and  irrespective  of  negligence,  to  provide  road-worthy 
vehicles,  and  that  it  was  liable  for  injuries  caused  by  defects,  al- 
though they  cotild  not  have  been  discovered  by  any  practical  mode 
of  examination.^^  But  in  a  later  case  it  was  pointed  out  that  that 
case  had  no  foundation  of  authority  to  rest  on,  and  it  was  said  to 

62.  Leveret  v.  Shreveport  Belt  Line  438 ;  Peoria,  etc.,  E.  Co.  v.  Reynolds, 
Co.,  1  St.  Ry.  Rep.  353  (La.),  34  So.  88  111.  418,  31  Am.  Ry.  Rep.  334; 
579;  Williams  v.  Electric  Co.,  43  La.  St.  Louis,  etc.,  R.  Co.  v.  Mitchell,  57 
Ann.  300;  Aiken  v.  Southern  Pac.  Co.,  Ark.  418;  Texas,  etc.,  R.  Co.  v.  Ham- 
104  La.   162,  29   So.   1.  ilton,  66  Tex.  92,  26  Am.   &  Eng.  R. 

63.  Libby  v.  Maine  Cent.  E.  Co.,  Cas.  162.  See  also  cases  cited  in 
85  Me.   34,  20  L.  R.  A.  812,   58  Am.  preceding  notes  in  this  section. 

&     Eng.     R.     Cas.    81,    36   Atl.    943;  65.  Indiana  United  Traction  Co.  v. 

Hardy  v.  North  Carolina  Cent.  R.  Co.,  Scribner,  47  Ind.  App.  621,  93  N.  E. 

74  N.  C.  734;   International,  etc.,  R.  1014. 

Co.  V.  Halloren,  53  Tex.  46.  66.  Alden  v.  New  York  Cent.  K.  XjO., 

64.  Chicago,  etc.,  R.  Co.  v.  Lewis,  26  N.  Y.  103,  83  Am.  Dec.  401,  3  Am. 
145  111.  67,  58  Am.  &  Eng.  R.  Cas.  L.  Reg.  N.  S.  498;  Sharp  v.  Grey,  9 
126;  Hanley  v.  Harlem  R.  Co.,  1  Bing  457,  33  E.  C.  L.  331,  2  M.  &  S. 
Edm.    Sel.   Cas.    (N.   Y.)    395;    Fur-  631. 

2iish  V.  Missouri  Pac.  R.  Co.,  103  Mo. 
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be  a  departure  from  every  prior  decision  and  authority  to  be  found 
in  the  books  of  this  country  and  England,  and  never  to  have  been 
followed  anywhere  out  of  !N^ew  York.^'  So,  the  English  case  above 
referred  to  was  subsequently  distinctly  repudiated  by  the  English 
courts,  and  the  rule  was  established  that  the  contract  made  by  a 
common  carrier  of  passengers  for  hire  with  a  passenger  is  to  take 
due  care,  including  in  that  term  the  use  of  skill  and  foresight,  to 
carry  the  passenger  safely,  and  that  it  d^es  not  contain  or  imply  a 
warranty  that  the  vehicle  in  which  he  travels  shall  be  in  all  respects 
perfect  for  its  purpose  and  road-worthy;  ,that  the  carrier  is  not 
liable  for  latent  defects  not  discoverable  by  the  most  careful  in- 
spection or  by  any  degree  of  care,  skill,  and  foresight.*^  The  same 
rule  is  maintained  by  the  courts  of  several  of  our  States.*'  The 
doctrine  of  the  New  York  courts  now  firmly  established  is  that  a 
latent  defect  in  its  road  and  appliances,  which  will  relieve  the  car- 
rier of  passengers  from  responsibility,  is  such  only  as  no  reasonable 
degree  of  human  skill  and  foresight  could  guard  against.™    And  it 

67.  MePadden  v.  New  York  Cent.  Packet  Co.,  7  Mo.  App.  365;  St.  Louis 
R   Co.,  44  N.  Y.  478,  4  Am.  Rep.  705.  Coal   R.   Co.   v.  Moore,   14   111.   App. 

68.  Readhead  v.  Midland  R.  Co.,  L.  510.  ^ 
R.  3  Q.  B.  412,  15  W.  R.  831,  8  B.  70.  Birmingham  v.  Rochester,  etc., ' 
&  S.  371,  36  L.  J.  Q.  B.  181,  aflfd.  9  R  Co.,  137  N.  Y.  13;  Palmer  v. 
B.  &  S.  519,  L.  R.  4  Q.  B.  379,  38  L.  Delaware,  etc.,  Canal  Co.,  130  N.  Y. 
J.  Q.  B.  169,  30  L.  T.  N.  S.  638,  17  170,  17  Am.  St.  Rep.  639,  44  Am.  & 
W.  R.  737;  Stokes  v.  Eastern  Ooun-  Eng.  R.  Cas.  298;  Caldwell  v.  New 
ties  R.  Co.,  2  F.  &  F.  691;  Richardson  Jersey  Steamboat  Co.,  47  N.  Y.  283; 

V.  Great  Eastern  R.  Co.,  1  C.  P.  Div.  Brown  v.  New  York  Cent.  R.  Co.,  34 

343;  Christie  v.  Griggs,  3  Campb.  79.  N.  Y.  404;  Bowen  v.  New  York  Cent. 

69.  Buckland  v.  New  York,  etc.,  R.  R.  Co.,  18  N.  Y.  408,  73  Am.  Dee. 
Co.,  181  Mass.  3,  63  N.  E.  955;  Ladd  529;  Hegeman  v.  Western  R.  Corp., 
V.  New  Bedford  R.  Co.,  119  Mass.  413,  13  N.  Y.  9,  64  Am.  Dee.  517;  Poul- 
20  Am.  Rep.  331;  Ingalls  v.  Bills,  9  son  v.  Nassau  Elec.  R.  Co.,  7  Am. 
Mete.  (Mass.)  1,  43  Am.  Dec.  346;  Eleetl.  Cas.  675,  18  App.  Div.  (N.  Y.) 
Pittsburg,  etc.,  R.  Co.  v.  Thompson,  331,  45  N.  Y.  Supp.  941;  Schneider 
56  111.  138;  Meier  v.  Pennsylvania  R.  v.  Second  Ave.  R.  Co.,  15  N.  Y.  Supp. 
Co.,  64  Pa.  St.  235,  3  Am.  Rep.  581;  556;  Curtis  v.  Rochester,  etc.,  R.  Co., 
Hadley  v.  Cross,  34  Vt.  586,  80  Am.  18  N.  Y.  534,  75  Am.  Deo.  238. 

Dec.    699;    Yerkes    v.    Keokuk,    etc., 
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is  so  held  in  the  Federal  courts."  In  some  of  the  cases  the  rule  is 
stated  to  be  that  the  carrier  is  not  liable  for  defects  not  discover- 
able by  the  application  of  any  tests  known  or  practiced,  or  by  the 
usual  and  proper  tests,  by  skillful  and  experienced  men.''^  But 
it  has  been  held  in  Ifew  York,  that  the  carrier  is  liable,  if  the  de- 
fects could  have  been  discovered  in  the  course  of  the  manufacture 
of  the  machinery  or  materials  used  in  the  structure  or  operation  of 
the  road,  by  any  process  or  test  known  to  the  skillful  in  such  busi- 
ness, whether  discoverable  by  any  exercise  of  care  and  skill  on  the 
part  of  the  immediate  agents  of  the  carrier  or  not.'^ 

§  14.  Negligence  of  persons  engaged  in  construction  or  manu- 
facture. 

While  carriers  of  passengers  are  not  insurers  of  the  safety  of 
the  persons  whom  they  carry,  and  do  not  undertake  that  the  vessels 
or  vehicles  which  they  use,  or  the  machinery  and  appliances  which 
they  employ,  or  the  roadbeds  or  tracks,  are  absolutely  free  from 
defects,  they  are  held  to  the  utmost  skill  and  care  in  the  con- 
struction and  management  of  both,  and  when  they  undertake 
to  carry  by  such  dangerous  agencies  as  steam  or  electricity,  they 
cannot  escape  liability  for  injuries  occasioned  to  passengers 
thereby,  unless  it  appears  that  the  accident  happened  from  causes 
beyond  their  control  and  to  which  neither  the  negligence  of  the 
carrier,  or  of  those  employed  in  the  construction  of  the  carrier's 
road,  or  of  the  manufacture  of  the  machinery,  or  of  those  em- 
ployed to  manage  it,  contributed.^*  The  carrier  of  passengers  con- 
tracts not  only  for  his  own  skill  and  care  in  the  conduct  of  the 

71.  Pennsylvania  Co.  v.  Roy,  102  U.  Cas.  319;  Dube  v.  Reg.,  3  Can.  Exch. 
S.  451,  1  Am.  &  Eng.  R.  Cas.  225.  147. 

72.  Carroll  v.  Staten  Island  R.  Co.,  73.  Bissell  v.  New  York  Cent.  R. 
58  N.  Y.  126;  Toledo,  etc.,  R.  Co.  v.  Co.,  35  N.  Y.  445,  82  Am.  Dee.  369; 
Beggs,  85  111.  80,  28  Am.  Rep.  613;  Hegeman  v.  Western  R.  Corp.,  13  N. 
Illinois  Cent.  R.  Co.  v.  Phillips,  49  Y.  9,  64  Am.  Dec.  517 ;  Brown  v.  New- 
Ill.  334;  Frelsen  v.  Southern  Pac.  Co.,  York  Cent.  R.  Co.,  34  N.  Y.  404. 

43  La.  Ann.  673,  44  Am.  &  Eng.  R.    _      74.  Carroll  v.  Staten  Island  R.  Co., 

58  N.  Y.  136,  17  Am.  Rep.  331. 
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business,  but  for  the  skill  and  care  of  all  those  who  have  made 
or  furnished  any  of  the  instrumentalities  or  appliances  by  means 
of  which  the  business  is  conducted ;  and  the  fact  that  the  road  was 
constructed  under  the  supervision  of  competent  engineers,  or  the 
machinery  was  constructed  by  skillful  and  reputable  manufac- 
turers, will  not  relieve  the  carrier  from  liability  for  injuries  due 
to  defects  discoverable  by  the  builder  or  maker  in  the  process  of 
construction  or  manufacture,  by  the  exercise  of  the  highest  care 
and  diligence.'^ 

§  15.  Liability  of  carrier  employing  leased  lines  or  using  cars 
of  another  company. 
Where  a  railroad  company  uses  the  track  of  another  road  or 
the  bridge  of  another  company,  which  it  in  neither  case  owns 
or  controls,  but  which  it  simply  leases,  or  otherwise  legally  obtains 
the  right  of  trackage  thereon,  in  doing  so  it  makes  the  roadway 
or  bridge,  which  it  obtains  the  right  to  use,  its  ovsti,  and  is  under 
the  same  liability  by  virtue  of  its  own  act  as  if  it  had  itself 
built,  equipped,  and  operated  the  roadbed  or  bridge.^'    The  rail- 

75.  Birmingham  v.  Eocheater,  etc.,  Northern  R.  Co.,  2  F.  &  F.  819; 
R.  Co.,  59  Hun  (N.  Y.),  583,  revd.  on  Burns  v.  Cork,  etc.,  R.  Co.,  13  Ir.  C. 
another  point  in  137  N.  Y.  13;  Pal-  L.  R.  543;  Grote  v.  Cheater,  etc.,  R. 
mer  v.  Delaware,  etc.,  Canal  Co.,  120  Co.,  2  Exch.  351;  Francis  v.  Oockrell, 
N.  Y.  170,  24  N.  E.  302;  Caldwell  v.  L.  R.  5  Q.  B.  184.  Contra,  Grand 
New  Jersey  Steamboat  Co.,  47  N.  Y.  Rapids,  etc.,  R.  Co.  v.  Huntley,  38 
287,  56  Barb.  (N.  Y.)  425;  Bissell  Mich.  537,  31  Am.  Rep.  321;  Nash- 
V.  New  York  Cent.  R.  Co.,  25  N.  Y'.  ville,  etc.,  R.  Co.  v.  Jones,  9  Heisk. 
443,  82  Am.  Dec.  369;  Perkins  v.  (Tenn.)  37,  19  Am.  Ry.  Rep.  61,  but 
New  York  Cent.  R.  Co.,  24  N.  Y.  in  a  case  where  the  action  was  by 
219,  82  Am.  Dec.  282;  Curtis  v.  an  employee  of  the  road,  to  whom  the 
Rochester,  etc.,  R.  Co.,  18  N.  Y.  538,  duty  of  the  carrier  is  not  the  same 
75  Am.  Dee.  258;  Hegeman  v.  West-  as  that  it  owes  to  passengers.  See 
ern  R.  Corp.,  13  N.  Y.  9,  64  Am.  also,  Knoxville  Iron  Co.  v.  Dobson,  7 
Dec.  517;  Philadelphia,  etc.,  R.  Co.  v.  Lea  (Tenn.),  367;  Guthrie  v.  Louis- 
Anderson,  94  Pa.  St.  351,  39  Am.  vile,  etc.,  E.  Co.,  11  Lea  (Tenn.),  372, 
Eep.  787,  6  Am.  &  Eng.  R.  Cas.  407;  47  Am.  Rep.  286. 
Treadwell  v.  Whittier,  80  Cal.  574,  76.  Birmingham  v.  Rochester  City, 
13  Am.  St.  Rep.  175;   Pym  v.  Great  etc.,  E.  Co.,  137  N.  Y.  13,  59  Hun  (N, 
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road  company  so  owning  and  leasing  the  road  is  also  liable  to 
one  who  is  injured,  while  riding  on  the  train  of  the  other  com- 
pany over  its  road,  by  reason  of  any  defect  in  its  road,  since  it 
is  liable  in  such  case  to  any  one  lawfully  traveling  over  its  road.'' 
But  where  a  street  railroad  is  confronted  by  one  of  the  canals  of 
the  State,  over  which  it  has  no  right  to  build  a  bridge,  but  which 
it  is  necessary  to  cross  in  order  to  carry  out  the  purpose  of  its 
organization,  to  lay  railroad  tracks  in  the  public  streets,  and  the 
bridge  forms  in  substance  a  continuation  of  the  street,  it  may 
cross  such  bridge  with  the  permission  of  the  State  authorities, 
without  thereby  making  it  a  part  of  its  appliances,  for  a  latent  de- 
fect in  which  it  must  be  held  responsible  if  discoverable  in  the 
process  of  the  manufacture,  and  is  not  liable  unless  it  has  been 
guilty  of  negligence  in  failing  to  discover  the  defect.'*  Where  a 
carrier  of  passengers  by  railroad  uses  cars  of  another  company  to 
transport  its  passengers,  as  for  example,  sleeping  or  palace  cars, 
for  the  purpose  of  the  contract  with  the  railroad  company,  for 
transportation,  and  in  view  of  its  obligation  to  use  only  cars  that 
are  adequate  for  safe  conveyance,  the  palace  or  sleeping  car  com- 
pany, its  conductor  and  porter,  are,  in  law,  the  servants  and  em- 
ployes of  the  railroad  company,  and  the  negligence  of  either  of 
them,  as  to  any  matters  involving  the  safety  or  security  of  pas- 
sengers, is  that  of  the  railroad  company.™ 

Y.),  583,  14  N.  Y.  Supp.  13;   Phila-  Co.,   50  Hun    (N.  Y.),  221,   2  N.  Y. 

de.phia,   etc.,  R.   Co.   v.  Anderson,   94  Supp.  780,  afifd.  121  N.  Y.  655;  Smith 

Pa.  St.  351,  39  Am.  Rep.  787,  6  Am.  v.  New  York,  etc.,  R.  Co.,  19   N.  Y. 

&  Eng.  R.  Caa.  407;   Mureh  v.   Con-  127.      Ccmtra,    Philadelphia,    etc.,    R. 

cord   R.    Corp.,   29  N.  H.   9,   61   Am.  Co.    v.    Anderson,    supra;    Mureh    v. 

Dec.  631;  Eureka  Springs  Co.  v.  Tim-  Concord  R.  Corp.,  supra. 

mons,  51  Ark.  459,  40  Am.  &  Eng.  R.  78.  Birmingham  v.  Rochester  City, 

Cas.  698;   Wisconsin  Cent.  R.  Co.  v.  etc.,  R.  Co.,  137  N.  Y.  13. 

Ross,  142  111.  9,  34  Am.  St.  Rep.  49,  79.  Pennsylvaia  Co.  v.  Roy,  102  U. 

53  Am.  &  Eng.  R.  Cas.  73;   John  v.  S.  457.     See  Palace  and  Sleeping  Car 

Bacon,  L.  R.  5  C.  P.  437.  Companies,  §  24,  chap.  3. 
77.  Stodder  v.  New  York,  etc.,   R. 
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§  16.  Liability  for  injuries  caused  by  inevitable  accident. 

In  the  law  of  negligence  and  common  carriers  no  case  or  prin- 
ciple can  be  found,  or  if  found  can  be  maintained,  subjecting  a 
person  to  liability  for  an  act  done  without  fault  on  his  part.  If 
one  who  is  doing  a  lawful  and  proper  act,  using  due  care  and  proper 
precaution  necessary  to  the  exigencies  of  the  case  to  avoid  injur- 
ing others,  accidentally  does  injure  another,  it  is  the  result  of  pure 
accident,  or  is  involuntary  and  unavoidable,  and  is  but  the  misfor- 
tune of  the  sufferer,  and  no  action  will  lie.*"  Common  carriers  are 
not  to  be  held  liable  for  injuries  which  are  the  result  of  a  purely 
accidental  occurrence,  or  an  inevitable  accident — an  act  of  God — 
vis  major — a  fortuitous  occurrence  occasioned  by  natural  causes 
exclusively  without  the  intervention  and  beyond  the  control  of 
man,  or  of  an  act  of  the  publice  enemy,  such  as  no  human  care  and 
foresight  on  their  part  could  have  forseen  and  prevented,  and  not 
due  in  any  way  to  negligence  on  the  part  of  the  carriers.^'     A  rail- 


80.  Sheldon  v.  Sherman,  42  N.  Y. 
484,  1  Am.  Rep.  569;  Harvey  v.  Dun- 
lop,  Hill  &  D.  Supp.  (N.  Y.)  193,  17 
Barb.  (N.  Y.)  94;  Seaboard,  etc.,  R. 
Co.  V.  Spencer,  111  Ga.  868,  36  S.  E. 
921;  American  Express  Oo.  v.  Smith, 
33  Ohio  St.  511,  31  Am.  Rep.  561; 
Murphy  v.  City  of  Dayton,  7  Ohio 
N.  P.  237;  Shailer  &  Schniglan  Co. 
V.  Corcoran,  11  O.  C.  D.  599,  21 
Ohio  C.  C.  639;  Brown  v.  Kendall,  6 
Ciish.  (Mass.)  296;  Brown  v.  Col- 
lins, 53  N.  H.  442,  16  Am.  Rep.  372; 
Burton  v.  Davis,  15  La.  Ann.  448; 
Gulf,  etc.,  R.  Co.  V.  Wood  (Tex  Civ. 
App.),  63  S.  W.  164.  A  call:  si  on  of 
two  vessels  at  sea  under  circum- 
stances where  neither  vessel  was 
chargeable  with  any  fault  must  be 
attributed  to  unavoidable  accident. 
Dunton  v.  Allen  Line  S.  S.  Co.,  115 
Fed.  350.  But  the  defense  of  inevit- 
able accident  in  a  suit  for   collision 


will  not  avail  a  vessel  unless  she  is 
shovm  to  have  been  free  from  fault. 
The  Severn,  113  Fed.  578. 

81.  Illinois  Cent.  R.  Co.  v.  Smiesni, 

104  111.  App.  194 ;  Wald  v.  Pittsburg, 
etc.,  R.  Co.,  163  111.  545,  44  N.  E. 
888,  5  Am.  &  Eng.  R.  Cas.  N.  S.  770, 
43  Cent.  L.  J.  433;  Atchison,  etc.,  R. 
Co.  V.  Flynn,  24  Kan.  637,  1  Am.  & 
Eng.  R.  Cas.  240;  HalHhan  v.  Hanni- 
bal, etc.,  R.  Co.,  71  Mb.  113,  2  Am. 
&  Eng.  R.  Cas.  38;  Hestonville,  etc., 
R.  Co.  V.  Kelly,  103  Pa.  St.  115; 
Roadbridge  v.  Delnware,  etc.,  R.  Co., 

105  Pa.  St.  460;  Meyer  v.  Missouri 
Pac.  R.  Co.,  2  Neb.  320;  State  v.  Bal- 
timore, etc.,  R.  Co.,  24  Md.  84;  Beach 
V.  Parmeter,  23  Pa.  St.  197;  Rea  v. 
St.  Louis,  etc.,  R.  Co.  (Tex.),  73  S. 
W.  555;  Gulf,  etc.,  R.  Co.  v.  Bell 
(Tex.  Civ.  App.),  58  S.  W.  614;  Den- 
ver, etc.,  R.  Co.  V.  Andrews,  11  Colo. 
App.  204,  53  Pac.  518;  Henry  Sonne- 
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way  company  is  required  to  construct  its  road  so  as  to  be  sufficient 
to  resist  all  such  violence  of  weather  as  might  be  reasonably  ex- 
pected to  occur,  even  though  rarely,  in  the  climate  and  locality 
through  which  it  runs.*^  But  it  is  not  bound  to  anticipate  or  pro- 
vide against  storms  or  floods  of  an  unusual,  extraordinary  and  un- 
precedented nature,  or  other  inevitable  casualty,  such  as  have  not 
within  practical  experience  been  known  in  the  locality  in  which 
its  road  is  operated,  and  which  could  not  have  been  foreseen  and 
guarded  against  by  due  care,  and  prudence.^'  Thus,  a  carrier  is 
not  liable  for  an  injury  to  a  passenger  caused  by  the  breaking 
of  a  rail  from  extreme  cold,  under  circumstances  which  human 
foresight  could  not  have  anticipated  or  prevented,  provided  the 
rail  before  the  accident  was  such  as  a  person  of  competent  skill 
might  reasonably  presume  upon  inspection  to  be  free  from  liability 
to  such  fracture.^  The  test  of  liability  is  whether  the  carrier 
exercised  such  prudence  and  foresight  as,  exercised  before  the 
event,  would  have  prevented  the  accident,  and  not  particular  pre- 


bom  &  Co.  V.  Southern  Ey.  Co.,  65 
S.  C.  502,  44  S.  E.  77;  Texas,  etc., 
R.  Co.  V.  Anderson  (Tex.  Civ.  App.), 
61  S.  W.  424,  regardless  of  whether 
or  not  the  carrier  used  ordinary  care; 
Sawyer  v.  Hannibal,  etc.,  R.  Co.,  37 
Mo.  240  90  Am.  Dec.  382,  where  a 
passenger  was  injured  by  the  precipi- 
tation of  a  train  into  a  chasm,  the 
bridge  over  which  had  been  burned  by 
the  public  enemy. 

Where  a  steamship  company  con- 
tracted to  carry  a  passenger  to  a  cer- 
tain port,  an  ice  blockade,  preventing 
the  port  from  being  reached,  was  not 
an  act  of  God,  excusing  the  breach. 
Bullock  V.  White  Star  S.  S.  Co.,  30 
Wash  448,   70  Pac.  1106. 

82.  Libby  v.  Maine  Cent.  R.  Co.,  85 
Me.  34,  58  Am.  &  Eng.  R.  Cas.  81; 
Missouri  Pac.  R.  C".  v.  Johnson,  72 
Tex.  95,  37  Am.  &  Eng.  R.  Cas.  128; 


Gulf,  etc.,  R.  Co.  V.  Pomeroy,  67  Tex. 
498;  International,  etc.,  R.  Co.  v. 
Halloren,  53  Tex.  46,  37  Am.  Rep. 
744,  3  Am.  &  Eng.  R.  Cas.  343;  Mc- 
Pherson  v.  St.  Louis,  etc.,  R.  Co.,  97 
Mo.  253;  Great  Western  R.  Co.  v. 
Braid,  1  Moore,  P.  C.  N.'  S.  101. 

83.  Connelly  v.  Manhattan  R.  Co., 
68  Hun  (N.  Y.),  456,  23  N.  Y.  Supp. 
88 ;  EUet  v.  St.  Louis,  etc.,  R.  Co.,  76 
Mo.  518,  12  Am.  &  Eng.  R.  Cas.  183; 
Withers  v.  North  Kent  E.  Co.,  L.  J. 
Exch.  417.  See  also  cases  cited  in 
last  preceding  note.  Gillespie  v.  St. 
Louis,  etc.,  E.  Co.,  6  Mo.  App.  454. 

84.  McPadden  v.  New  York  Cent.  R. 
Co.,  44  N.  Y.  478,  4  Am.  Rep.  705; 
Missouri  Pac.  R.  Co.  v.  Johnson,  72 
Tex.  95,  37  Am.  &  Eng.  E.  Cas.  128; 
Missouri  Pac.  R.  Co.  v.  Mitchell,  72 
Tex.  171. 
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cautions  that  might  have  been  adopted,  apparent  from  an  investi- 
gation after  the  accident.  Nothing  is  so  easy  as  to  be  wise  after 
the  event.*^  Where  an  accident  is  not  the  reasonable,  natural,  and 
probable  result  of  the  situation  which  ought  to  have  been  foreseen 
by  the  carrier  in  the  exercise  of  the  degree  of  care  exacted  from  a 
carrier  of  passengers,  no  liability  foUows.^^ 

§  17.  Means  and  appliances  for  receiving  and  discharging  pas- 
sengers. 
The  rule  of  liability  of  a  carrier  of  passengers  for  hire  that 
it  is  bound  by  its  contract  to  use  the  utmost  diligence  possible 
to  secure  the  safe  transportation  of  the  passenger,  and,  to  that 
end,  to  furnish  carriages  of  the  most  approved  construction,  and 
keep  them  in  perfect  repair,  so  far  as  human  skill  and  foresight 
can  provide,  applies  as  well  to  the  means  and  appliances  provided 
for  receiving  and  discharging  passengers  as  for  transporting  them ; 
and  it  is  the  duty  of  a  railroad  company  to  provide  passengers 
with  reasonably  safe  and  convenient  means  of  ingress  and  egress 
from  its  cars.^'     It  must  provide  safe  exits,  and  reasonably  safe 

85.  Bowen  v.  New  York  Cent.  R.  1010;  Perry  v.  Malarin,  107  Cal.  363, 
Co.,  18  N.  Y.  408,  72  Am.  Dec.  539;  40  Pac.  489;  Denver,  etc.,  R.  Co.  v. 
Libby  v.  Maine  Cent.  R.  Co.,  85  Me.  Andrews,  11  Colo.  App.  304,  53  Pac. 
34,  58  Am.  &  Eng.  R.  Cas.  81;  Corn-  518;  Holt  v.  Southwestern  Mo.  Elec. 
man  v.  Eastern  Counties  R.  Co.,  4  H.  R.  Co.,  84  Mo.  App.  443;  Feary  v. 
&,  N.   781.  Metropolitan  St.  R.  Co.,  162  Mo.   75, 

86.  Ayers  v.  Rochester  R.  Co.,  156  63  S.  W.  453;  Davis  v.  Chicago,  etc., 
N.  Y.  104,  50  N.  E.  960;  Cleveland  R.  Co.,  93  Wis.  470,  67  N.  W.  16, 
V.  New  Jersey  Steamboat  Co.,  125  N.  1133.  See  Nellis  St.  Rd.  Aect.  Law, 
Y.   399;    Loftus  v.   Union   Ferry   Co.,  17-19. 

84  N.  Y.  455;  Dougan  v.  Champlain  87.  Chase  v.  Jamestown  St.  R.  Co., 

Transp.  Co.,  56  N.  Y.  1;   Snediker  v.  60  Hun   (N.  Y.),  583,  38  St.  Rep.   (N. 

Nassau  Elec.  R.  Co.,  41  App.  Div.  (N.  Y.)   954,  15  N.  Y.  Supp.  35,  affd.  133 

Y.)   638,  58  N.  Y.  Supp.  457;  Nelson  N.    Y.    619,   where   a,   passenger   was 

V.  Lehigh  Valley  R.  Co.,  25  App.  Div.  injured  by  her  dress  catching  in  the 

(N.    Y.)     535,    50   N.    Y.    Supp.    63;  sheet  iron  covering  of  the  car  wheel 

Chicago   City   R.   Co.   v.   Burrell,    70  projecting   above   the   floor;    Falk   v. 

111.  App.  60;   Hamilton  v.  West  End  New  York,  etc.,  R.  Co.,  56  N.  J.  L. 

St.  R.   Co.,   163  Mass.   199,   30  N.   E.  380,   58   Am.   &   Eng.    R.     Cas.     191; 
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platforms  or  facilities  and  places  for  entering  and  leaving  the 
cars,  and  wait  long  enough  for  a  diligent  passenger  to  be  able 
to  do  so.**  But  the  rule  in  relation  to  the  liability  of  railroad 
corporations  for  injuries  sustained  by  passengers  by  reason  of  de- 
fects in  the  approaches  to  the  cars,  such  as  platforms,  halls,  stair- 
ways, and  the  like,  differs  from  that  which  obtains  in  the  case 
of  an  injury  to  a  passenger  while  he  is  being  carried  over  the  road 
of  the  corporation  and  where  the  injury  occurs  from  a  defect  in 
the  roadbed  or  machinery,  or  in  the  construction  of  the  cars,  or 
where  it  results  from  a  defect  in  any  of  the  appliances,  such  as 
would  be  likely  to  occasion  great  danger  and  loss  of  life  to  those 
traveling  on  the  road.  The  rule  in  the  former  ease  is  that  the 
carrier  is  bound  to  exercise  simply  ordinary  care  in  view  of  the 
danger  to  be  apprehended,  and  for  the  reason  that  the  conse- 
quences of  a  neglect  of  the  highest  care  and  skill  which  human 
foresight  can  attain  to  are  naturally  of  a  much  less  serious  nature.*' 


Louisville,  etc.,  R.  Co.  v.  Lucas,  119 
Ind.  583;  Alabama,  etc.,  R.  Co.  v. 
Stacy,  68  Miss.  463;  Alexandria,  etc., 
R.  Co.  v.  Herndon,  87  Va.  193. 

88.  Wells  V.  Steinway  R.  Co.,  18 
App.  Div.  (N.  Y.)  180,  45  N.  Y.  Supp. 
864;  Onderdonk  v.  New  York,  etc., 
R.  Co.,  74  Hun  (N.  Y.),  42,  26  N.  Y. 
Supp.  310;  Van  Ostran  v.  New  York 
Cent.,  etc.,  R.  Co.,  35  Hun  (N.  Y.), 
590;  Memphis,  etc.,  R.  Co.  v.  Whit- 
field, 44  Miss.  486,  7  Am.  Rep.  699; 
Missouri  Pac.  R.  Co.  v.  Long,  81  Tex. 
S53,  36  Am.  St.  Rep.  811;  Missouri 
Pac.  R.  Co.  v.  Wortham,  73  Tex.  35, 
37  Am.  &  Eng.  R.  Cas.  82;  Leveret 
V.  Shreveport  Belt  Line  Co.,  1  St.  Ry. 
Rep.  253,  and  notes,  (La.)  34  So. 
579 ;  West  Chicago  St.  R.  Co.  v.  Buck- 
ley. 102  111.  App.  314;  Bass  v.  Con- 
cord St.  R.  Co.  (N.  I-L),  46  Atl.  1056; 
Henry  v.   Grant  St.  Elee.  R.  Co.,  34 


Wash.  246,  64  Pac.  137.     See  Nellis 
St.  Rd.  Acct.  Law,  103-118. 

89.  Kelly  v.  Manhattan  R.  Co.,  113 
N.  Y.  443,  30  N.  E.  383;  Weston  v. 
New  York  El.  R.  Co.,  73  N.  Y.  595; 
McMahon  v.  New  York  El.  R.  Co., 
50  N.  Y.  Super.  Ct.  507;  Lafflin  v. 
Buffalo,  etc.,  R.  Co.,  106  N.  Y.  136, 
60  Am.  Rep.  433,  13  N.  E.  599;  Mor- 
ris V.  New  York  Cent.,  etc.,  R.  Co., 
106  N.  Y.  678,  13  N.  E.  455;  Palmer 
V.  Pennsylvania  Co.,  Ill  N.  Y.  488, 
18  N.  E.  859;  Unger  v.  Forty-Second 
St.  R.  Co.,  51  N.  Y.  497;  Flagg  v. 
Manhattan  R.  Co.,  49  N.  Y.  Super. 
Ct.  351;  Timpson  v.  Manhattan  R. 
Co.,  53  Hun  (N.  Y.),  489,  5  N.  Y. 
Supp.  684;  Ryan  v.  Manhattan  R. 
Co.,  131  N.  Y.  136,  33  N.  E.  1131; 
Hanrahan  v.  Manhattan  R.  Co..  53 
Hun  (N.  Y.),  Ill,  4  N.  Y.  Supp.  848; 
Palmer  v.   Delaware,  etc.,  Canal   Co., 
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A  railroad  company,  which  has  made  an  arrangement  with  a 
transfer  company  to  furnish  at  its  passenger  station  all  the  vehicles 
necessary  for  the  accommodation  of  the  passengers  arriving  there 
on  its  trains  or  on  the  trains  of  other  railroad  companies  using 
the  station,  may  legally  exclude  from  the  station  and  depot  grounds 
all  other  hackmen  and  cabmen  seeking  entrance  ,f  or  the  purpose 
of  soliciting  for  themselves  the  custom  or  patronage  of  passengers. 
It  has  the  right,  if  it  is  not  its  legal  duty,  to  erect  and  maintain 
a  passenger  station  and  depot  buildings  for  the  accommodation 
of  passengers  and  shippers  as  well  as  for  its  benefit;  and  it  is  its 
duty  to  maintain  that  station  so  as  to  subserve,  primarily,  the 
convenience,  comfort,  and  safety  of  passengers  and  the  wants  of 
shippers.  It  is,  therefore,  its  duty  to  see  to  it  that  passengers  are 
not  annoyed,  disturbed,  or  obstructed  in  the  use  either  of  the 
station  house  or  of  the  grounds  over  which  such  passengers, 
whether  arriving  or  departing,  must  pass.  Any  arrangement  to 
that  end  is  neither  unnecessary,  unreasonable,  or  arbitrary,  and 
is  within  the  legal  rights  of  the  company  in  the  efficient  conduct 
of  its  business.'" 

120  N.  Y.  177,  24  N.  E.  302;  More-  by  valid  municipal  regulations  may, 
land  V.  Boston,  etc.,  R.  Co.,  141  Mass.  within  reasonable  limits,  use  the  pub- 
31,  6  N.  E.  225;  Pennsylvania  Co.  v.  lie  sidewalk  in  front  of,  adjacent  to, 
Marion,  104  Ind.  239,  3  N.  E.  874;  or  about  the  main  entrance  to  a  rail- 
Pittsburgh,  etc.,  R.  Co.  V.  Brigham,  way  passenger  station  in  prosecuting 
29  Ohio  St.  374;  Beard  v.  Conn.  &  their  calling,  but  are  not  entitled  to 
Pass.  R.  Co.,  48  Vt.  101;  McKone  congregate  upon  such  sidewalk  so  as 
v.  Michigan  Cent.  R.  Co.,  51  Mich,  to  interfere  with  the  ingress  and 
601;  St.  Louis,  etc.,  R.  Co.  v.  Fair-  egress  of  passengers  and  employees, 
bairn  (Mo.),  4  S.  W.  50;  Moore  v.  It  was  also  decided  that  the  inade- 
Wabash,  etc.,  R.  Co.,  84  Mo.  481;  quaey  of  any  remedy  at  law  justifies 
Taylor  v.  Pennsylvania  Co.,  50  Fed.  injunctive  relief  against  the  constant, 
755.  See  also,  Nellis  St.  Rd.  Acct.  unlawful  attempt  of  hackmen  and 
Law,  181-186,  and  cases  there  cited,  cabmen  to  enter  a  railway  passenger 
90.  Donovan  v.  Pennsylvania  Co.,  station  and  depot  grounds  to  solicit 
36  Sup.  Ct.  Rep.  (U.  S.)  91,  affg.  patronage,  and  their  use  of  the  side- 
124  Fed.  lOlR.  60  C.  C.  A.  168.  It  walk  front  of  the  station  so  as  to 
was  further  held  that  licensed  hack-  Interfere  unduly  with  the  ingress  and 
men  or  cabmen,  when  not  forbidden  egress  of  passengers.     Id.     See   also, 
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The  'Rew  York  Eailroad  Law,  §  34,  provides  as  follows : 
"  No  preference  for  the  transaction  of  the  business  of  a  conamon 
carrier  upon  its  cars,  or  in  its  depots  or  buildings,  or  upon  its 
grounds,  shall  be  granted  by  any  railroad  corporation  to  any  one 
of  two  or  more  persons,  associations  or  corporations  competing  in 
the  same  business,  or  in  the  business  of  transporting  property  for 
themselves  or  others." 

It  was  held  that  the  purpose  of  this  statute  is  to  prevent  dis- 
crimination between  rival  shippers  or  rival  connecting  roads,  and 
that  it  does  not  forbid  a  railroad  company  to  grant  to  a  haekman 
the  exclusive  privilege  of  coming  into  its  depot  yards  with  his 
haeks,  and  that  a  contract  between  a  railroad  company  and  a 
haekman  by  which  the  company  grants  an  exclusive  privilege  to 
the  haekman  to  come  into  its  depot  yards  with  his  hacks  for  the 
purpose  of  soliciting  business  from  persons  arriving  at  the  depot 
is  not  against  public  policy.'^  In  a  later  case  it  was  held  that  a 
preliminary  injunction  will  be  granted  a  railroad  company  and  a 

Barney  v.  Oyster  Bay  S.  B.  Ck).,  67  Co.  v.  Scovill,  71  Conn.  136,  42  L.  E. 

N.    Y.    301;    Jencks     v.     Coleman,     3  A.  157,  71  Am.  St.  Rep.  159,  41  Atl. 

Sumn.    321,    Fed.    Cas.    No.    7,258;  246;    Kates   v.   Alabama   Baggage   & 

The   D.  R.   Martin,   11   Blatchf.   233,  Cab   Co.,   107   Ga.   636,   46   L.   R.   A. 

Fed.   Cas.  No.   1,030;    Commonwealth  431,   34   S.    E.    372;    Godbout   v.   St. 

V.    Power,    7   Mete.    (Mass.)    596,    41  Paul  Union  Depot  Co.,  79  Minn.  188, 

Am.  Dec.   465;    Old  Colony  E.  Co.  v.  47  L.  R.  A.  522,  81  N.  W.  835;   Bos- 

Tripp,  147  Mass.  35,  9  Am.  St.  Rep.  ton  &  A.  R.  Co.  v.  Brown,  177  Mass. 

61,    17   N.    E.    89;    Commonwealth   v.  65,   52  L.   R.   A.   418,   58   N.   E.   189; 

Carey,  147  Mass.  40,  note,  17  N.  E.  Boston  &  M.  R.  Co.  v.  Sullivan,  177 

97;    State    ex    rel.    Sheets     v.     Union  Mass.   230,   83   Am.   St.  Rep.   375,   58 

Depot  Co.,  71  Ohio  St.  379,  68  L.  R.  N.   E.   689;    New  York,  N.   H.   &  H, 

A.    793,    73    N.    E.    633;    Norfolk    &  R.  Co.  v.  Bork,  23  R.  I.  218,  49  Atl 

W.  R.  Co.  V.  Old  Dominion  Baggage  965;   St.  Louis  Drayage  Co.  v.  Louis 

Transfer  Co.,  99  Va.  Ill,  50  L.  E.  A.  ville  &  N.  R.  Co.,  5  Inters.  Com.  Rep. 

733,  37  S.  E.  784;  Fluker  v.  Georgia  137,   65   Fed.   39;    Hedding  v.   Galla^ 

R.  &  Bkg.  Co.,  81  Ga.  461,  2  L.  R.  A.  gher,  72  N.  H.  377,  64  L.  R.  A.  811, 

843,    12   Am.    St.   Rep.    338,    8    S.   E.  57  Atl.  335. 

.';39;  Griswold  v.  Webb,  16  R.  I.  649,  91.  Brown  v.  New  York  Cent.,  etc., 

7  L.  R.  A.  303,  19  Atl.  143;  Summitt  E.  Co.,  75  Hun   (N.  Y.),  355,  27  N. 

T.  State,  8  Lea   (Tenn.),  413,  41  Am.  Y.   Supp.   69;    appeal   dismissed,   151 

Re.i.  637;  New  York,  N.  H.  &  H.  E.  N.  Y.  674. 
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Lackman  to  whom  it  has  granted  the  exclusive  privilege  of  enter- 
ing its  private  depot  groimds  for  the  delivery  of  intending  passen- 
gers and  the  solicitation  of  employment  from  arriving  passengers, 
to  restrain  a  competing  hackman  from  remaining  on  such  grounds, 
and  there  soliciting  employment  by  passengers,  and  from  interfer- 
ing with  the  business  of  the  plaintiffs,  or  any  other  person,  at  such 
place,  though  not  to  prevent  defendant  from  fulfilling  his  contracts 
with  third  persons,  made  elsewhere,  for  their  delivery  at  or  re- 
moval from  such  grounds,  nor  to  prevent  his  fulfilling  his  contract 
for  carrying  the  United  States  mails.'^    It  was  also  held  that  the 
statute  does  not  require  railroad  companies  to  allow  all  hackmen 
alike  to  use  its  grounds  as  a  standing  place  to  solicit  business  at 
its  depot,  as  a  hackman  is  not  a  "  common  carrier,"  within  the 
meaning  of  the  statute;  that  at  common  law  a  railroad  company 
is  under  no  obligation  as  a  common  carrier  to  afford  accommoda- 
tion to  hackmen  for  the  transaction  of  their  business  of  carrying 
passengers  to  and  from  the  depots  of  the  company ;  and  that  where 
a  railroad  company  offers  to  allow  all  the  hackmen  the  same  privi- 
leges and  facilities  in  its  depot  on  their  paying  the  company  a 
certain  compensation,  the  court  will  not  inquire  into  the  reason- 
ableness of  such  compensation.''     It  has  likewise  been  held  that 
this  statute  does  not  inhibit  a  railroad  company  whose  road  termi- 
nates at  a  point  where  competing  steamboat  companies  touch  from 
conferring  on  one  of  such  companies  an  exclusive  right  to  occupy 
the  docks  and  other  terminal  facilities  belonging  to  said  road.^ 

§  18.  Passenger  carriers  by  stage  coaches. 

Passenger  carriers  by  stages  are  liable  for  injuries  resulting 
even  from  the  slightest  negligence  on  the  part  of  the  coachman  or 
proprietor  of  the  stage,  and  are  bound  to  use  the  utmost  care  and 

92.  New  York  Cent.  &  H.  R.  E.  Co.  94.  Alexandria  Bay  S.  Co.  v.  New 
V.  Warren,  31  Misc.  Rep.  (N.  Y.)  571,  York  Cent.,  etc.,  R.  Co.,  18  App.  Div. 
f4  N.  Y.  Supp.  781.                                         (N.  Y.)    527,  45  N.  Y.  Supp.  1091. 

93.  New  York  Cent.  &  IT.  R.  R.  Co. 
T.  Slieeley,  27  N.  Y.  Supp.  185. 
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diligence  of  cautious  persons  to  prevent  injury  to  passengers. 
They  are  bound  to  furnish  such  good  coaches,  gentle  and  well  broke 
horses,  good  harness,  and  prudent  and  skillful  drivers  as  will  best 
secure  the  safety  of  the  passengers.'^  They  are  answerable  to  a 
passenger  for  an  injury  which  happens  by  reason  of  any  defect  in 
a  coach,  which  might  have  been  discovered  by  the  most  careful  and 
thorough  examination,  but  not  for  an  injury  which  happens  by 
reason  of  a  hidden  defect  which  could  not,  upon  such  examination, 
have  been  discovered.'^  They  are  responsible  for  the  negligence 
of  their  driver,  but  not  for  mere  accident. ''  A  stage  driver  who 
leaves  his  horses  in  the  road,  unfastened  and  unattended,  is  guilty 
of  negligence,  and  a  passenger  who  is  injured  by  their  running 
away  is  entitled  to  recover.'*  An  omnibus  or  stage  is  not  rendered 
defective,  so  as  to  render  a  carrier  liable  for  negligence  in  case  of 
the  injury  of  a  passenger,  by  the  use  of  a  step  with  an  open  instead 
of  a  closed  back,  where  it  appears  that  both  kinds  of  steps  are 
in  general  use,  that  each  may  have  its  advantage  and  disadvantage, 
and  that  no  accident  of  the  character  of  that  in  suit  has  before 
occurred  by  reason  of  the  use  of  the  open-back  step.^ 

§  19.  Carriers  of  passengers  by  water. 

Carriers  of  passengers  by  steamboat  or  steamship  are  boimd  to 
provide  good,  stanch  and  suiEcient  boats  and  ships,  with  proper  and 
sufficient  machinery  and  appliances,  but  it  is  not  necessary  that 
they  shoxild  be  constructed  of  the  best  material,  and  in  the  most 

95.  McKinney  v.   Neal,    1   McLean  97.   McLaue    v.     Sharpe,    2    Harr. 
(U.    S.),    540;    Farish   v.    Eeigle,    11       (Del.)    481. 

Gratt.    (Va.)    697,   62  Am.  Dec.  666;  98.  Youmans  v.  Padden,  1  Mich.  N. 

Maury  v.    Talmadge,   3   McLean    (U.  P.  137;   Gallagher  v.  Bowie,  66  Tex. 

S.),  157;  Hyuian  v.  Nye,  6  Q.  B.  Div.  365,  17  S.  W.  407. 

685,  39  Moak,  769;  Fairchild  v.  Cali-  99.   Frobisher  v.  Fifth  Ave.  Trans- 

fornia  Stage  Co.,   13   Cal.   599;   Peck  portation  Co.,  151  N.  Y.  431,  45  N.  E. 

T.  Neil,  3  McLean    (U.  S.),  33,  Fed.  839,    revg.    81    Hun,    544,    30    N.   Y. 

Cas.  No.  10,892.  Supp.  1099. 

96.  Ingalls    v.    Bills    50    Mass.    (9 
Mete.)   1,  43  Am.  Dec.  346. 
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perfect  manner  care  and  diligence  can  suggest.''  They  are  liable, 
both  under  the  common  law  and  the  Federal  statutes,  for  any 
injuries  caused  by  known  defects  of  the  steaming  apparatus,  and  a 
certificate  by  the  United  States  inspector  that  the  vessel,  her  boilers 
and  machinery  come  up  to  the  requirements  of  the  statute  does  not 
exonerate  the  owner  from  liability  for  such  defects.^  They  are 
bound  to  use  ordinary  skill  and  care  in  the  construction  and  erec- 
tion of  the  berths  in  the  boat  or  ship,  and  to  use  materials  of  suffi- 
cient strength,  and,  so  far  as  practicable  such  as  would  be  safe  and 
secure  against  the  commotion  of  the  elements,  and  the  violence 
occasioned  thereby,  and  they  will  be  liable  for  any  injury  to  the 
passengers  by  reason  of  their  failure  to  perform  their  duty  in  this 
respect.'  They  may  become  liable  for  a  failure  to  provide  proper 
guard  rails  along  the  side  of  their  cabins.^  Carriers  of  passen- 
gers by  water  are  required  to  provide  safe  approaches  and  land- 
ings for  the  receipt  and  discharge  of  passengers,  and  are  liable  for 
injuries  to  passengers  while  boarding  or  leaving  the  steamer  by 
the  falling  of  a  stage,  plank,  or  gangway,^  or  by  an  obstruction 
negligently  placed  in  the  gangway,^  or  by  the  negligence  of  a 
watchman  in  misdirecting  a  passenger  as  to  the  proper  approach.* 

§  20.  Carrier's  liability  as  to  employment  of  servants. 

Carriers  of  passengers,  whether  by  land  or  water,  are  under  obli- 
gation, and,  as  we  have  already  stated,  impliedly  warrant  and  guar- 
antee, to  every  passenger  transported  over  their  route,  to  provide 
for  the  care  and  management  of  their  vehicles  of  transportation, 
careful,  skillful,  competent  and  sober  engineers,  conductors,  driv- 

1.  Yerkes  v.  Keokuk,  etc.,  Packet  dreth,  102  Pa.  St.  131,  48  Am.  Rep. 
Co.,  7  Mo.  App.  265.  196. 

2.  Swarthout  v.  New  Jersey  Steam-  5.  Eagle  Packet  Co.  v.  Defries,  94 
boat   Co.,   48   N.  Y.   309,   8   Am.   Rep.  111.  598,  34  Am.  Rep.  245. 

541.  6.   Osborn  v.  Union   Ferry   Co.,   53 

3.  Smith    V.    British,    etc.,    Steam      Barb.   (X.  Y.)   629. 

P.^cket  Co..  8fi  N.  Y.  408.  7.  Masorie   v.  Little,   25   Fed.  G27, 

4.  American  Steamship  Co.  v.  Lan-      23  Blatclif.    (U.  S.)    399. 
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ers,  brakemen,  switchmen,  and  all  other  necessary-  employes,  to  the 
end  that  they  may  be  safely,  promptly,  comfortably,  and  properly 
carried  to  their  destination;  and  the  law  holds  them  responsible 
for  the  manner  in  which  they  execute  this  duty  or  obligation,  and 
makes  them  liable  for  injuries  resulting  from  a  failure  to  do  so.* 


8.  N.  Y. — Perkins  v.  New  York 
Cent.,  etc.,  R.  Co.,  24  N.  Y.  219,  82 
Am.  Dec.  282;  Curtis  v.  Rochester, 
etc.,  R.  Co.,  18  N.  Y.  536,  75  Am. 
Dec.  258;  Hegeman  v.  Western  R. 
Corp.,  13  N.  Y.  22;  Stewart  v.  Brook- 
lyn, etc.,  R.  Co.,  90  N.  Y.  588,  43  Am. 
Rep.  185;  Brand  v.  Schenectady,  etc., 
R.  Co.,  8  Barb.  (N.  Y.)  368;  Cleg- 
horn  V.  New  York  Cent.,  etc.,  R.  Co., 
56  N.  Y.  44,  15  Am.  Rep.  375. 

U.  8. — Gallena  v.  Hot  Springs  R. 
Co.,  13  Fed.  116;  Nieto  v.  Clark,  1 
Ciiflf.   (U.  S.)    145. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Jones,  83  Ala.  376;  Gray  v.  Mobile 
Trade  Co.,  55  Ala.  387,  28  Am.  Rep. 
729;  Kansas  City,  etc.,  R.  Co.  v.  San- 
ders, 98  Ala.  293,  58  Am.  &  Eng.  R. 
Cas.   140. 

Conn. — Hall  v.  Connecticut  River 
Steamboat  Co.,  13  Conn.  319;  Der- 
wort  V.  Loomer,  21  Conn.  245. 

Del. — McAllister  v.  Peoples  Ry.  Co. 
(Del.  Super.),  54  Atl.  743;  Baldwin 
V.  People  Ry.  Co.,  7  Penn.  (Del.)  81, 
76  Atl.  1088,  affg.  73  Atl.  979. 

Ga. — Gasway  v.  Atlanta,  etc.,  R. 
Co.,  58  Ga.  316. 

III. — Chicago,  etc.,  R.  Co.  v.  Flex- 
man,  9  111.  App.  250;  Chicago,  etc., 
R.  Co.  V.  Pillsbury,  123  111.  9,  5  Am. 
St.  Rep.  483. 

Ind. — Grand  Rapids,  etc.,  R.  Co.  v. 
Boyd,  65  Ind.  536;  Evansville,  etc., 
E.  Co.  V.  Baum,  36  Ind.  70;  Gillen- 
water  v.  Madison,  etc.,  R.  Co.,  5  Ind. 
2^9.  61  Am.  Dec.  101. 


Eon. — Topeka  City  R.  Co.  v.  Higgs, 
38  Kan.  375,  5  Am.  St.  Rep.  754. 

Ky. — Alexander  v.  Louisville,  etc., 
•R.  Co.,  83  Ky.  589,  25  Am.  &  Eng.  R. 
Cas.  458;  Sherley  v.  Billings,  8  Bush 
(Ky.),  147,  8  Am.  Rep.  451. 

La. — Carmanty  v.  Mexican  Gulf  R. 
Co.,  5  La.  Ann.  703. 

Me. — Goddard  v.  Grand  Trunk  E. 
Co.,  57  Me.  302,  3  Am.  Rep.  39. 

Mich. — Day  v.  Owen,  5  Mich.  520, 
73  Am.  Dec.  62. 

Mobs. — Bryant  v.  Rich,  106  Mass. 
180,  8  Am.  Rep.  311;  Simmons  v. 
New  Bedford,  etc..  Steamboat  Co.,  97 
Mass.  361,  93  Am.  Dec.  99. 

Miss. — New  Orleans,  etc.,  R.  Co.  v. 
Allbritton,   38  Miss.   243. 

Mont. — Wall  v.  Helena  St.  R.  Co., 
13  Mont.  44. 

Or. — Sullivan  v.  Oregon,  etc.,  R. 
Co.,  12  Or.  393,  53  Am.  Rep.  364. 

Pa. — Pennsylvania  R.  Co.  v.  Van- 
diver,  43  Pa.  St.  365,  83  Am.  Dec. 
530;  Sullivan  v.  Philadelphia,  etc., 
R.  Co.,  30  Pa.  St.  234,  73  Am.  Dec. 
698;  Laing  v.  Colder,  8  Pa.  St.  479, 
49  Am.  Dec.  533;  Pennsylvania  R. 
Co.  v.  Books,  57  Pa.  St.  339,  98  Am. 
Dec.  329. 

8.  C. — Caveny  v.  Neely,  43  S.  C.  70. 

Tenn. — Nashville,  etc.,  R.  Co.  v. 
Messino,  1  Sneed   (Tenn.),  320. 

Tex. — Dallas  City  R.  Co.  v.  Bee- 
man,  74  Tex.  291;  Hays  v.  Gainesville 
St.  R.  Co.,  70  Tex.  602,  34  Am.  & 
Eng.  R.  Cas.  97;  International,  etc., 
R.  Co.  V.  Halloren,  53  Tex.  46. 
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The  proprietors  of  stages,  as  well  as  corporations  operating  steam 
and  electric  railroads  or  steamship  lines,  rest  under  the  same 
obligation,  it  being  the  duty  of  the  former  to  provide  prudent  and 
skillful  drivers  for  their  conveyances;  and  for  negligence  in  this 
respect  they  become  liable  for  any  injuries  sustained  by  their  pas- 
sengers by  reason  thereof.'  If  a  person  acts  in  the  capacity  of  an 
employe  of  a  carrier,  whether  regularly  employed  or  not,  and  the 
carrier,  through  its  regular  agents,  authorizes,  requests,  permits 
or  acquiesces  in  his  so  acting,  the  carrier  is  liable  for  any  injury 
resulting  from  his  incompetency,  unskillfulness,  or  negligence.^" 
Carriers  of  passengers  by  sea  who  are  required  by  law  to  carry 
a  duly  qualified  and  competent  physician,  and  railroad  companies 
who  voluntarily  assume  the  responsibility  of  engaging  a  surgeon 
and  placing  him  in  charge  of  parties  that  may  be  injured,  are  not 
liable  for  the  negligence  of  such  physician  or  surgeon.  They  are 
liable,  however,  for  any  carelessness  or  negligence  in  the  selection 
of  such  surgeon  or  physician,  and  unless,  in  the  former  case,  they 
employ  a  duly  qualified  and  competent  surgeon  and  medical  prac- 
titioner and  furnish  him  with  proper  instruments  and  medicine, 
and  in  the  latter  case,  employ  a  reasonably  competent  man  and  he 
is  ordinarily  competent  for  that  duty,  the  carriers  become  liable. 
They  are  not  obliged  to  engage  the  very  highest  and  best  talent 
that  can  be  engaged,  but  they  must  engage  a  man  who  is  reason- 
ably competent  in  his  profession  so  that  he  would  be  an  ordinarily 

W.  Ya. — Gillingham  v.  Ohio  River  fer  v.  Gilmer,  13  Nev.  330;  Gallagher 

R.   Co.,   35   W.   Va.   588,   29   Am.    St.  v.  Bowie,  66  Tex.    265,  17  S.  W.  407; 

Rep.  827.  Sawyer  v.  Dulany,  30  Tex.  479.     See 

9.   Stokes  V.   Saltonstall,   38   U.   S.  also  §  12,  ante,  and  cases  there  cited. 

(13  Pet.)    181;    Salton.-tall  v.   Stock-  10.  Tuller  v.  Talbot,  23  111.  357,  76 

ton,  Taney    (U.   S.),   11;   Derwort  v.  Am.    Dee.    695,    where    a    passenger 

Loomer,  21  Conn.  245;  Ware  v.  Gay,  drove  a  stage  at  the  request  of  the 

28  Mass.   (11  Pick.)   106;  Stockt<m  v.  driver;   Lakin  v.  Oregon  Pae.  R.  Co., 

Frey,  4  Gill   (Md.),  406,  45  Am.  Dec.  15   Or.   220,   34   Am.   &   Eng.   R.   Cas. 

138 ;    Sales  v.   Western   Stage  Co.,  4  500,  a  person  acting  by  request  of  tlie 

Iowa,   547;    Frink  v.   Coe,    4    Green  engineer  of  a  railroad  in  the  manage- 

(lowa),  555,  61  Am.  Dec.  141:   Seha-  ment   of  the   ensine. 
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competent  man,  having  ordinary  knowledge  and  skill  to  perform 
the  duties  placed  upon  him.-'^  The  servants  of  carriers  of  passen- 
gers ordinarily  must  be  persons  of  reasonable  skill,  possessing 
knowledge,  experience  and  skill  ordinarily  fit  to  meet  the  exigen- 
cies of  their  employment  and  such  as  might  reasonably  have  been 
anticipated.^^  Carriers  of  passengers  must  employ  a  sufficient 
number  of  suitable  and  competent  servants  to  meet  the  ordinary 
conditions  attending  the  proper  management  of  their  trains,  ves- 
sels, or  other  means  of  transportation,  and  to  meet  any  emergen- 
cies which,  in  the  exercise  of  the  greatest  vigilance  and  care  con- 
sistent with  the  nature  and  extent  of  their  business,  might  reason- 
ably be  anticipated.^^  But  it  is  not  incumbent  upon  them  to 
provide  a  number  sufficient  to  act  as  a  police  force  in  protecting 
their  passengers  from  violence  unexpectedly  and  suddenly  offered." 
Where  plaintiff  was  injured  while  attempting  to  board  a  street 
car  by  the  suddent  starting  thereof,  the  fact  that  the  defendant 
had  manned  the  car  with  reckless,  inexperienced,  and  inattentive 
servants  would  not  alone  give  plaintiff  a  cause  of  action,  nor  would 
the  fact  that  the  car  was  in  charge  of  careful,  prudent,  and  experi- 
enced servants  release  defendant  from  liability  for  injuries  sustained 
through  its  negligence  alone.^'     A  street  railway  company  by  its 

11.  Allan  V.  state  Steamship  Co.,  v.  Louisiana,  etc.,  R.  Co.,  60  Ala. 
133  N.  Y.  91,  38  Am.  St.  Rep.  556,  631;  Farish  v.  Reigle,  11  Gratt.  (Va.) 
15  L.  R.  A.  166;  O'Brien  v.  Cunard  697,  63  Am.  Dec.  666;  Sawyer  v.  Du- 
Steamship  Co.,  154  Mass.  373;   Laub-  lany,   30  Tex.  479. 

heim  v.  De  Koninglj'ke  Nederlandsche  13.  Bryant  v.  Rich,  106  Mass.  180, 

Stoomboot    Maatsehappy,    107    N.    Y.  8  Am.  Rep.  311;   Schmidt  v.  Chicago, 

338,    1   Am.    St.   Rep.   817;    Chapman  etc.,  R.  Co.,  83  111.  405;  In  re  Meyer, 

T.  Erie  E.  Co.,  55  N.  Y.  579;   Secord  74  Fed.  881;   Wright  v.  Chicago,  etc., 

V.  St.  Paul  R.  Co.,  18  Fed.  321;  Mc-  R.    Co.,   4   Colo.   App.   102;    Grey   v. 

Donald  v.   Hospital,   130  Mass.   433;  Mobile    Trade    Co.,    55    Ala.    387,    28 

Gadsden,   etc.,  R.   Co.   v.   Cansler,   97  Am.  Rep.  739. 

Ala.  335,  58  Am.  &  Eng.  R.  Cas.  358;  14.  Pittsburgh,  etc.,  R.  Co.  v.  Hinds, 

Gabrielson   v.   Waydell,    67   Fed.    342.  53    Pa.    St.    512,    91    Am.    Dec.    224; 

12.  Bartlett  v.  New  York,  etc.,  Britton  v.  Atlanta,  etc.,  Air  Line  Co., 
Transp.  Co.,  57  N.  Y.  Super.  Ct.  348,  88  N.  C.  536,  43  Am.  Rep.  749. 

8  N.  Y.  Supp.  309;  Holliday  v.  Ken-  15.  Denver    City   Tramway    Co.   v. 

nard,  12  Wall.    (U.  S.)    254;   Tanner      Cowan,  51  Colo.  64,  116  Pac.  136. 
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act  of  incorporation  comes  under  certain  obligations  for  the  safety 
of  the  public  and  particularly  of  its  passengers,  and  for  that  pur- 
pose must  act  through  employes  for  whose  acts  it  is  responsible." 
The  conduct  of  the  conductor  of  a  street  car  while  in  the  car  is  in 
a  sense  official  conduct  for  which  the  street  railway  is  responsible 
to  a  passenger  injured  thereby  if  such  conduct — as  in  carelessly 
falling  against  a  passenger  and  injuring  him — is  negligence,  re- 
gardless of  whether  the  conductor  is,  in  general,  competent  or  in- 
competent, or  whether  or  not  the  street  railway  might  reasonably 
know  of  his  incompetency."  Where  a  common  carrier  has  fur- 
nished a  competent  physician  to  attend  on  injured  passengers,  it 
is  not  liable  for  his  malpractice  or  neglect.''*  In  an  action  for 
injuries  to  a  passenger,  the  carrier  will  not  be  heard  to  say  that 
it  directed  others  to  take  charge  of  its  affairs,  whereby  the  injury 
was  caused.^* 

§  21.  Duty  to  receive  and  transport  passengers. 

Common  carriers  of  passengers  are  in  some  instances  required 
by  statute  to  receive  and  transport  all  proper  persons  who  apply 
to  be  carried  on  payment  of  fare.^"  Thus,  the  Railroad  Law  of 
New  York,  §  34,  imposes  on  railroad  corporations  the  duty  of 
furnishing  sufficient  accommodations  for  the  transportation  of  all 
passengers  and  property  which  shall  be  offered  for  transportation 
at  the  place  of  starting,  within  a  reasonable  time  previously  thereto, 
and  at  the  junctions  of  other  railroads,  and  at  the  usual  stopping 

16.  Schmidt   v.   New   Orleana   Rys.  the  conductors  to  perform  their  duties 

Co.,  116  La.  311,  40  So.  714,  7  L.  R.  prudently,  affect  the  result  of  their 

A.  (N.  S.)  162,  a,  street  railway  com-  failure  to  comply  with  these  instnic- 

pany  cannot  free  itself  from  its  obli-  tions. 

gations  to  its  passengers  by  failing  17.  Spinney  v.  Boston  Elev.  R.  Co., 

to   give   its   conductors    full   instruc-  188  Mass.  30,  73  N.  E.  1031. 

tions  or  by  restricting  the  extent  of  18.  Galveston,  etc.,  R.  Co.  v.  Scott, 

their  authority  so  as  to  disable  them  18  Tex.  CSv.  App.  331,  44  S.  W.  589. 

from  properly  performing  the  duties  19.  Tx>uisville   &    J.    Ferry    Co.   v. 

--vhich  they  should  have  to  carry  out  Nolan,  135  Ind.  60,  34  N.  E.  710. 

in   the   positions   in   which  they   are  20.  See    Statutes    of     the     several 

placed,   and  cannot,  by  enjoining  on  states 
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places  established  for  receiving  and  discharging  way  passengers 
and  freight  for  that  train,  and  of  taking,  transporting  and  dis- 
charging such  passengers  and  property  at,  from  and  to,  such  places, 
on  the  due  payment  of  the  fare  or  freight  legally  authorized  there- 
for.^^  The  statute  of  Illinois,  §  84,  declares  that  every  railroad 
corporation  in  the  State  shall  operate  cars  for  the  transportation 
of  such  passengers  and  property  as,  vrithin  a  reasonable 
time  previous  thereto,  shall  be  ready  or  be  offered  for 
transportation  at  the  several  stations  on  its  railroads,  and  that 
they  shall  transport  such  passengers  and  property  on  and  from 
all  trains  advertised  to  stop  at  the  same  for  passengers  and 
freight.^^  Railroads  are  public  highways  only  in  the  sense  of 
being  compelled  to  accept  and  carry  all  passengers  to  the  extent 
of  their  ability.^  Independent  of  statutory  requirement,  however, 
carriers  of  passengers  are  bound  to  receive  and  transport  all  per- 
sons who  require  a  passage  and  offer  to  pay,  or  are  ready  and 
willing  to  pay,  the  legal  fare,  provided  there  is  room  in  the  con- 
veyance, the  passenger  is  a  fit  person  to  be  admitted,  and  there  is 
no  legal  excuse  for  refusal.^*    The  public  character  of  the  business 

21.  N.  Y.  Railroad  Law,  Art.  2,  §       transportation     of    both     passengers 
34.    People  v.  New  York,  etc.,  R.  Co.,      and  freight. 

28  Hun    (N.  Y.),   543,   3   Civ.  Proc.  23.  Toledo,  etc.,  R.  Co.  v.  Pence,  68 

Rep.  (N.Y.)  11,  2  McCarthy  (N.Y.),  111.524. 

345,  9  Am.  &  Eng.  R.  Cas.  1,  holding  24.  Ca?.— Tarbell    v.    Central    Pac. 

that  the  duty  of  carrying  freight  and  R.  Co.,  34  Cal.  616;   Wheeler  v.  San 

passengers  is  the  sole  public  good  for  Francisco,  etc.,  R.  Co.,  31  Cal.  46,  89 

which      railroad      corporations      are  Am.  Dec.  147. 

created,  and,  to  facilitate  and  further  Dak. — Waldron  v.  Chicago,  etc.,  R. 

the  discharge  of  such  duty,  all  their  Co.,  1  Dak.  336. 

powers    and    other    duties    are   given  III. — Chicago,  etc.,  R.  Co.  v.  Bryan, 

and  imposed.  90   111.   126;    G-alena,  etc.,   R.   Co.  v. 

22.  Hurd's  Rev.   St.,   111.,    1905,   c.  Yarwood.  15  III.  468. 

114,  §  94.    Litchfield  &  M.  Ry.  Co.  v.  Ind. — Indianapolis,  etc.,   R.   Co.  v. 

People,  22  111.  242,  78  N.  E.  589,  hold-  Rinard,  46  Ind.  293. 

ing  that  such  provisions  make  it  ob-  Iowa. — State    v.    Chovin,    7    Iowa, 

ligatory   on   a   railroad    company   to  304. 

furnish   and   use   equipment   for    the  Tfiy.— Bogard's     Adm'r   v.     Illinois 
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of  a  common  carrier  of  passengers  imposes  on  such  carrier  the 
duty  of  receiving  and  carrying  without  discrimination  in  vehicles, 
in  use  by  it  for  public  carriage,  all  persons  fit  to  be  carried,  who 
may  properly  present  themselves  for  transportation,  so  long  as 
there  are  accommodations  for  passengers  in  such  vehicle.^^  It 
has  been  held  in  the  case  of  railroad  corporations  that  it  is  a  duty 
incident  to  the  business  for  which  their  corporate  powers  were 
conferred,  that  it  is  a  public  trust  which  may  be  enforced  for  the 
public  benefit,  and  that  it  also  rests  upon  the  contract  between  the 
corporation  and  the  State,  expressed  in  its  charter,  or  implied  by 
the  acceptance  of  the  f  ranchise.^^  But  the  duty  exists  independent 
of  contract,  arises  by  implication  of  law  from  the  nature  of  their 


Cent.  R.  Co.,  144  Ky.  649,  139  S.  W. 
■S55;  Winnegav  v.  C€ntral  Pass.  Ry. 
Co.,  85  Ky.  547,  9  Ky.  Law  Rep.  156, 
4  S.  W.  '237. 

Me. — Railroad  Comrs.  v.  Portland, 
etc.,  R.  Co.,  63  Me.  269,  18  Am.  Rep. 
208. 

y.  i?.— Bennett  v.  Button,  10  N.  H. 
481. 

Tfl .  J. — Mershon  v.  Hobensack,  22 
N.  J.  L.  372;  Atwater  v.  Delaware, 
etc.,  K.  Co.,  48  N.  J.  Law  (19  Vroom) 
55,  2  Atl.  802,  57  Am.  Rep.  543. 

2V.  Y. — Abbott  V.  Johnstown,  etc., 
Horse  R.  Co.,  80  N.  Y.  31,  36  Am. 
Rep.  573;  Barney  v.  Oystw  Bay,  etc., 
Steamboat  Co.,  67  N.  Y.  301;  Beek- 
man  v.  Saratoga,  etc.,  R.  Co.,  3  Paige 
(N.  Y.),  45,  22  Am.  Dec.  679. 

A  passenger  on  a  street  car  who 
receives  a  transfer  to  another  line 
is  not  entitled  to  board  the  first  car 
that  reaches  the  transfer  point,  re- 
gardless of  whether  there  is  room  for 
him  on  the  ear.  Hanna  v.  Nassau 
Electric  R.  Co.,  18  App.  Div.  (N.  Y.) 
137,  45  Supp.  437. 


Ohio. — Cleveland,  etc.,  R.  Co.  v. 
Bartram,  11  Ohio  St.  457. 

Fa.— Norfolk,  etc.,  R.  Co.  v.  G-al- 
liher,  89  Va.  639. 

V.  8. — Hannibal,  etc.,  R.  Co.  v. 
Swift,  12  Wall.  (U.  S.)  262;  Pear- 
son V.  Duane,  4  Wall.  (U.  S.)  605; 
Saltonstall  v.  Stockton,  Taney  (U. 
S.),  11. 

Eng. — Bretherton  v.  Wood,  3  Brod. 
&  B.  54,  7  E.  C.  L.  345. 

A  tender  to  a  street  railway  com- 
pany of  the  requisite  fare  and  the 
ability  of  a  passenger  to  find  a  place 
of  safety  on  the  car  impose  an  obli- 
gation on  the  company  to  rsoeive  and 
transport  the  passenger.  De  Glopper 
V.  Nashville  Ry.  &  Light  Co.,  123 
Tenn.  633,   134  S.  W.  609. 

25.  Birmington  Ry.,  etc.,  Co.  v.  An- 
derson   (Ala.  App.),  57  So.  103. 

26.  Abbott  v.  Johnstown,  etc.. 
Horse  R.  Co.,  80  N.  Y.  31,  36  Am. 
Rep.  572;  People  v.  New  York,  etc., 
R.  Co.,  28  Hun  (N.  Y.),  543,  3  Civ. 
Proc.  Rep.  (N.  Y.)  11,  2  McCarthy 
(N.  Y.),  345. 
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employment,  and  applies  to  all  common  carriers  of  passengers.^' 
The  same  rule  applies  to  the  passenger's  personal  baggage,  th^re 
being  an  implied  contract  that  it  shall  be  transported,  the  price 
that  a  passenger  pays  for  his  ticket  or  fare  being  the  consideration 
for  the  carriage  of  his  baggage  as  well  as  his  person.^     But  this 
right  of  passengers  to  be  received  and  transported  is  not  an  un- 
limited one,  but  is  subject  to  reasonable  regulations  and  restric- 
tions.   A  carrier's  public  duty  to  transport  passengers  is  confined 
to  those  who  are  prepared  to  conduct  themselves  according  to 
regulations  reasonably  necessary  for  the  protection  of  passengers, 
and  for  the  safe  and  convenient  transaction  of  the  carrier's  busi- 
ness, in  the  light  of  its  severe  obligations.^'    Common  carriers  may 
inquire  into  the  habits  and  motives  of  persons  offering  themselves 
as  passengers,  and  it  has  been  held,  generally,  that  carriers  are  not 
bound  to  receive  and  may  exclude  passengers  who  refuse  to  obey 
their  reasonable  regulations,  or  who  are  guilty  of  gross  and  vulgar 
habits  of  conduct,  or  who  make  disturbances  on  board,  or  whose 
characters  are  doubtful  or  dissolute,  or  suspicious,  or  unequivo- 
cally bad,  or  whose  object  it  is  to  interfere  with  the  interest  or 
patronage  of  the  carriers.^"     On  the  other  hand,  it  has  been  held 

27.  N.   H. — Bennett  v.   Button,   10  29.  Renaud  v.  New  York,  etc.,  R. 
N.  H.  481,  so  teld  with  reference  to      Co.,  210  Mass.  553,  97  N.  E.  98. 
the  proprietors  of  a  stage  coach.                  30.  Jencks   v.    Coleman,   Fed.    Cas. 

S.    J. — Delaware,    etc.,    R.    Co.    v.  No.  7,258    (2  Sumn.  U.  S.)    221.     In 

Trautwein,  52  N.  J.  L.  169,  19  Am.  an  action  for  damages  against  a  cor- 

St.  Rep.  442,  41  Am.  &  Eng.  R.  Cos.  poration  operating  a  street   railroad 

187,  7  Ry.  &  Corp.  L.  J.  316,  19  Atl.  for  the  refusal  of  one  of  its  conduc- 

178,  7  L.  R.  A.  435;  New  York,  etc.,  tors  to  accept  a  passenger  carrying 

R.  Co.  V.  Ball,  53  N.  J.  L.  283,  21  Atl.  in  his  arms  a  live  goat,  it  is  error 

1053.  to  submit  to  the  jury  the  reasonable- 

N.  Y. — Carroll  v.  Staten  Islamd  R.  ness  of  a  regulation  of  the  company 

Co.,  58  N.  Y.  126,  17  Am.  Rep.  221.  forbidding  the  carrying  of   live  ani- 

Eng. — ^Austin  v.  Great  Western  R.  mals    in    the   car.     Daniel   v.   North 

Co.,  L.  R.  3  Q.  B.  442.  Jersey  St.  Ey.  O.,  64  N.  J.  Law  (aS 

28.  Wilson  v.  Grand  Trunk  R.  Cb.,  Vroom)   603,  46  Atl.  635. 
56  Me.  60.     See  also,  Duty  to  Carry 

Baggage,  chap.  24,  §  2,  post. 
72 
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that  one  presenting  himself  to  a  carrier  for  transportation  on  pay- 
ing fare  is  entitled  to  be  transported,  provided  there  is  nothing  in 
his  conduct  when  he  presents  himself  to  justify  his  exclusion,  no 
matter  what  his  character  is  or  has  been.'^  A  railroad  company 
may  rightfully  exclude  from  the  ladies'  car  a  female  passenger 
whose  reputation  is  so  notoriously  bad  as  to  furnish  reasonable 
grounds  to  believe  that  her  conduct  will  be  offensive,  or  whose 
demeanor  at  the  time  is  annoying  to  other  passengers;  but  she 
cannot  be  excluded  for  unchastity  not  affecting  her  conduct,  or 
furnishing  reasonable  ground  to  believe  she  will  misbehave  her- 
self in  the  car,  when  her  demeanor  at  the  time  was  ladylike  and 
unexceptionable.^^  Carriers  have  the  power  of  refusing  to  receive 
as  a  passenger  or  to  expel  any  one  who  is  drunk,  disorderly,  or 
riotous,  or  who  so  demeans  himself  as  to  endanger  the  safety  or 
interfere  with  the  reasonable  comfort  and  convenience  of  the  other 
passengers.^'  A  carrier  is  not  obliged  to  receive  as  passengers 
persons  whose  ostensible  business  is  to  injure  the  line,  persons 
fleeing  from  justice,  persons  going  upon  the  train  to  assault  a 
passenger,  to  commit  larceny  or  robbery,  to  interfere  with  the 
proper  regulations  of  the  carrier,  to  gamble,  or  to  commit  any 
crime,  or  persons  afflicted  with  contagious  diseases.'*  It  may  be 
the  duty  of  a  common  carrier  of  passengers  to  carry  under  dis- 
criminating restrictions  or  refuse  to  carry  those  who,  by  reason 
of  their  physical  condition,  would  injure,  endanger,  disturb,  or 
annoy  other  passengers.'^  A  person  who  scalps  railway  tickets 
other  than  on  the  train  is  a  part  of  the  general  public,  and  a  rail- 

31.  Meisner  v.  Detroit,  etc.,  F«rry  Fed.  Oas.  No.  14,019,  4  Dill.  (U..  S.) 
Co.,  154  Mich.  545,  15  Detroit  Leg.  321;  Brown  v.  Memphis,  etc.,  R.  Co., 
N.  326,  118  N.  W.  14.  7  Fed.   (U.  S.)   51,  1  Am.  &  Eng.  R. 

32.  Brown  v.  Memphis,  etc.,  R.  Co.,  Oas.  247;  Beeson  v.  Chicago,  etc.,  R. 
7  Fed.  (U.  S.)  51,  1  Am.  &  Eng.  R.  Co.,  62  Iowa,  173,  13  Am.  &  Eng.  R. 
Cas.  347,  5  Fed.  499.  Cas.  45;    Stephens  v.   Smith,  39  Vt. 

33.  Putna.m   v.   Broadway,   etc.,   R.  160. 

Co.,  55  N.  Y.  108,  14  Am.  Rep.  190.  35.  McDuffee  v.  Portland,   etc.,  R. 

34.  Thurston  v.  Union  Pao.  R.  Co..      Co..  52  N.  H.  451,  13  Am.  T.ep.  72. 
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road  company  cannot  deny  him  transportation,  though  he  scalps 
in  the  tickets  of  such  company.'*  A  street  railroad  has  the  right 
to  refuse  to  carry  passengers  on  cars  during  their  passage  between 
the  barns  and  the  lines  where  they  are  to  be  put  in  service.'^  An 
interurban  street  railway  company  is  not  absolutely  bound  to 
carry  a  passenger  to  a  particular  town  where  there  is  no  agree- 
ment therefor,  where  he  has  procured  no  ticket  and  has  paid  no 
fare  to  that  place,  and  a  separate  fare  is  payable  to  each  town  upon 
the  route,  and  he  has  been  carried  as  far  as  he  paid  or  offered  to 
pay  fare.'^  A  railroad  commission  having  ordered  that  a  point 
on  a  railroad's  line  be  made  a  flag  station  for  the  reception  and 
discharge  of  passengers,  the  railroad  company's  refusal  to  sell 
tickets  to  that  point,  whether  in  bad  faith  or  merely  negligence, 
is  tortious,  for  which  general  or  special  damages  may  be  re- 
covered.'' 

! 

§  22.  Persons  who  may  be  refused  transportation. 

Common  carriers  are  not  bound  to  receive  as  a  passenger  and 
may  refuse  any  person  who  is  in  an  intoxicated  and  almost  help- 
less condition,  or  is  intoxicated  to  such  a  degree  as  to  make  it 
reasonably  certain  that  by  act  or  speech  he  will  become  disgusting, 
offensive,  or  annoying  to  other  passengers,  or  interfere  with  their 

36.  Ford  v.  East  Louisiana  R.  Co.,  St.  Louis,  etc.,  E.  Co.  v.  Groce  (Ark.), 
110  La.  414,  34  So.  5»5.  138  S.  W.  879. 

37.  Hermann  v.  St.  Joseph  Ry.,  A  father  held  entitled  to  recover 
etc.,  E.  Co.,  144  Mo.  App.  147,  129  S.  from  railroad  company  for  breach  of 
W.  414.  it.g  contract  with  him  to  furnish  his 

38.  Sullivan  v.  Old  Colony  St.  Ey.  son  with  transportation  only  such 
Co.,  200  Mass.  303,  86  N.  E.  511.  damages  as  were  in  contemplation  of 

39.  Greorgia  R.  &  Banking  Co.  v.  the  parties  when  the  contract  was 
Greer,  7  Ga.  App.  292,  66  S.  E.  961.  made,  and  that  mental  suffering  and 

A     railway    passenger,    wrongfully  expenses  and  loss  of  time  in  going  to 

left  at  a  station,  is  entitled  only  to  the  place  where  his  son  was,  were  too 

nominal  damages  and  costs,  where  he  remote.     Howard  v.  Central  of  Geor- 

suffered   no   actual    injury   excepting  ?ia  R.  Co.,  9  Ga.  App.  617,  71  S.  E. 

claimed   mental    anguish   on   account  1017. 
of  being  separated   from  his   family. 
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reasonable  comfort  and  convenience.*"  A  carrier  is  not  required 
to  accept  as  a  passenger,  without  an  attendant,  one  who,  from 
intoxication,  is  mentally  or  physically  incapable  of  taking  care  of 
himself."  But  the  mere  fact  that  a  man  is  intoxicated  does  not 
of  itself  deprive  him  of  the  right  of  carriage,  or  free  the  carrier 
from  its  duty  to  render  him  as  a  passenger  due  care;  and  slight 
intoxication,  such  as  would  not  be  likely  to  seriously  affect  the 
conduct  of  the  person  intoxicated  and  render  him  obnoxious  or 
offensive  to  other  passengers,  would  not  be  sufficient  ground  to 
refuse  him  passage  in  a  public  conveyance.*^  The  right  of  pas- 
senger carriage  is  not  confined  to  persons  who  are  physically 
sound,  but  is  open,  within  a  reasonable  degree,  to  those  ailing  and 
infirm.*'  But  a  carrier  is  not  bound  to  receive  as  a  passenger 
one  who  is  helpless  or  blind  or  otherwise  incapable  of  properly 


40.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Dare,  99  Ark.  4.86,  138  S.  W.  1009. 

Conn. — Flint  v.  Norwicii,  etc., 
Transp.  Co.,  34  Conn.  554,  6  Blatch. 
(U.  S.)   156  Fed.  Gag.  No.  4,S73. 

D.  G. — Lemont  v.  Washington,  etc., 
R.  Co.,  1  Mackey  (D.  C),  180,  47 
Am.  Rep.  338,  1  Am.  &  Eng.  R.  Oas. 
363. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Vandyne,  57  Ind.  576,  36  Am.  Rep. 
68,  18  Am.  Ry.  Rep.  454. 

Ky. — Chesapeake  &  O.  Ry.  Co.  v. 
Selsor,  142  Ky.  163,  134  S.  W.  143; 
Louisville  &  E.  R.  Co.  v.  McNally, 
31  Ky.  Law  Rep.  1357,  105  S.  W.  134. 

Mass. — ^Vinton  v.  Middlesex  R.  Co., 
11  Allen  (Mass.),  304,  87  Am.  Dec. 
14;  Murphy  v.  Union  R.  Co.,  118 
Mass.  233. 

W.  T. — Putnam  v.  Broadway,  etc., 
R.  Co.,  55  N.  Y.  108,  113  Am.  Rep. 
190,  15  Abb.  Pr.  N.  S.  (N.  Y.)  383; 
Freedom  v.  New  York  Cent.,  etc.,  R. 


Co.,  34  App.  Div.  (N.  Y.)  306,  48  N. 
Y.  Supp.  584. 

Pa. — Pittsburg,  etc.,  R.  Co.  v. 
Pillow,  76  Pa.  St.  510;  Pittsburgh, 
etc.,  R.  Co.  V.  Hinds,  53  Pa.  St.  513, 
91  Am.  Dec.  334. 

Wash. — Stevenson  v.  West  Seattle, 
etc.,  Co.,  22  Wash.  84,  60  Pac.  51. 

41.  Price  v.  St.  Louis,  etc.,  R.  Co., 
75  Ark.  479,  88  S.  W.  575,  113  Am. 
St.  Rep.  79. 

42.  Milliman  v.  New  York  Cent, 
etc.,  R.  Co.,  4  Hun  (N.  Y.),  409,  6 
T.  &  C.  (N.  Y.)  586,  affd.  66  N.  Y. 
643:  Pittsburg,  etc.,  R.  Co.  v.  Van- 
dyne,  57  Ind.  576,  36  Am.  Rep.  68, 
18  Am.  Ry.  Rep.  454;  Paris  &  G.  N. 
R.  Co.  V.  Robinson  (Tex.  Civ.  App.), 
114  S.  W.  658. 

43.  Mathew  v.  Wabash  R.  Co.,  115 
Mo.  App.  468,  78  S.  W.  871,  aflfd. 
Wabash  R.  Co.  v.  Math«w,  199  U.  S. 
605,  36  Sup.  Ct.  752,  50  L.  Ed.  339; 
New  Orleans,  etc.,  R.  Oo.  v.  Statham, 
43  Miss.  607. 
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caring  for  himself,  unless  accompanied  by  a  competent  attendant." 
The  blindness  of  a  person,  however,  does  not  justify  his  rejection 
as  a  passenger  where  unaccompanied  by  some  other  person,  unless 
he  is  otherwise  incompetent  to  travel  alone.*^  A  carrier  may  deny 
transportation  to  a  person  who,  on  account  of  physical  or  mental 
disability,  is  unable  to  care  for  himself,  or  liable  to  require  extra 
attention  from  the  carrier  or  the  passengers;  but  where  a  person 
seemingly  disabled,  as,  for  example,  a  blind  person,  is  in  fact  able 
to  travel  alone  without  requiring  extra  care  or  attention,  and  this 
fact  is  known  to  the  carrier,  it  is  bound  to  carry  him.^*  It  is  the 
duty  of  the  agent  of  a  carrier  to  whom  a  blind  person  applies  for 
transportation  to  listen  to  explanations  made  by  him  of  his  ex- 
perience and  capacity  to  travel  alone,  and  to  judge  of  his  compet- 
ency in  the  light  of  the  facts  then  made  knovsra  to  him.*'  A  car- 
rier of  passengers  is  not  under  obligation  to  carry  persons  infected 
with  contagious  diseases,  to  the  danger  of  other  passengers.** 
Common  carriers  are  not  obliged,  as  a  matter  of  law,  to  receive 
as  a  passenger  an  insane  person  or  one  whose  physical  or  mental 
condition  is  such  that  his  presence  upon  the  vehicle  may  cause 
injury  or  substantial  discomfort  to  the  other  passengers,*'  nor  can 
they  absolutely  refuse  to  transport  insane  persons,  but  they  may 
in  all  cases  insist  that  such  persons  be  properly  attended  and  suffi- 
ciently restrained,  and  when  it  becomes  necessary  to  transport  a 

44.  Denver  &  R.  G.  R.  Co.  v.  Derry,  46.  Illinois  Cent.  E.  Co.  v.  Smith, 
47  Colo.  584,  108  Pac.  173.                           85  Miss.  349,  37  So.  643,  70  L.  R.  A. 

45.  Zackry  v.  Mobile,  etc.,  R.  Co.,       642,  107  Am.  St.  Rap.  393. 

75  Miss.  746,  33  So.  434,  41  L.  R.  A.  47.  Illinois  Cent.  R.  Co.  v.  Smith, 

385,  65  Am.  St.  Rep.  617.     But  see  85  Miss.  349,  supra. 

Illinois  Cent.  R.  Co.  v.  Allen,  28  Ky.  48.  Thurston  v.  Union  Pae.  R.  Co., 

Law  Rep.  108,  89  S.  W.  150,  holding  4  Dill.    {U.   S.)    321,   Fed.   Cas.  No. 

thsut  the  carrier  was  justified  in  re-  14,019;    Bogard's    Admr.    v.    Illinois 

fusing  to  sell  a  blind  man   a  tickcft  Cent.  R.  Co.,  144  Ky.  649,  139  S.  W. 

unless     he     secured     an     attendant,  855;   Walsh  v.  Chicago,  etc.,  R.  Co., 

where,  on  taking  a  trip  involving  a  42  Wis.  23,  24  Am.  Rep.  376. 

change  of  oars,   he  depended  on  the  49.  Mey«r  v.  St.  Louis,  etc.,  R.  Co., 

assistanoe  of  chance  acquaintances  or  54  Fed.  116. 
the  employes  in  charge  of  the  train. 
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lunatic,  who  may  endanger  the  safety  or  interfere  with  the  com- 
fort of  other  travelers,  they  are  entitled  to  reasonable  notice  so 
that  proper  arrangements  may  be  made  for  his  transportation.^' 
The  increased  risk  arising  from  conditions  of  health  affecting  the 
fitness  of  a  passenger  to  travel,  where  such  conditions  are  imknown 
to  the  carrier,  must  be  assumed  by  the  passenger.^^  But  a  carrier 
who  voluntarily  accepts  as  a  passenger,  without  an  attendant,  a 
person  whose  inability  to  care  for  himself  is  apparent  or  made 
known  at  the  time  to  its  servants,  is  negligent  if  it  fails  to  render 
such  passenger  the  necessary  care  and  assistance.^^  The  degree  of 
care  required  of  the  carrier  in  such  cases  is  that  which  is  reason- 
able for  the  safety  of  the  passenger  in  view  of  his  physical  and 
mental  condition.^ 

Carriers  may  avail  themselves  of  the  opportimity  which  their 
business  gives  them  to  supply  the  special  wants  of  travelers  by 
the  sale  of  books,  papers,  refreshments,  and  the  establishment  of 
an  agency  for  the  delivery  of  baggage  and  in  other  respects,  and 
have  the  right  to  exclude  third  persons  as  passengers  from  enter- 
ing the  car  or  vessel  to  carry  on  the  same  business  in  opposition  to 
them.  The  passenger  has  the  right  to  be  carried  on  equal  terms 
with  other  passengers,  but  he  has  no  right  to  demand  that  the  car- 
rier shall  surrender  in  any  respect  rights  incident  to  his  ownership 
of  the  property. °*    A  carrier,  however,  is  not  justified  in  refusing 

50.  Owens  v.  Macon,  etc.,  R.  Co.,  nam  v.  Broadway,  etc.,  R.  Co.,  55  N. 
119  Ga.  230,  46  S.  E.  87,  63  L.  R.  A.      Y.  108,  14  Am.  Rep.  190. 

946;     Louisville   &     W.     R.     Co.     v.  54.  Barney    v.    Oyster    Bay,     etc.. 

Brewer,  147  Ky.  166,  143  S.  W.  1014.  Steamboat  Co.,  67  N.  Y.  301;  Small- 

51.  Pullman  Palace  Car  Co.  t.  Bar-  man  v.  Whilter,  87  111.  545,  29  Am. 
ker,  4  Colo.  344,  34  Am.  Rep.  89.  Rep.     76;    The     D.    R.     Martin,     11 

52.  Croom  v.  Chicago,  etc.,  R.  Co.,  Blatchf.  (U.  S.)  233.  See  also.  Old 
52  Minn.  296,  7  Am.  R.  &  Corp.  Rep.  Colony  R.  Co.  v.  Tripp,  147  Mass.  35, 
468,  53  N.  W.  1128,  18  L.  R.  A.  602,  9  Am.  St.  Rep.  661,  38  Alb.  L.  J. 
38  Am.  St.  Rep.  557.  45;  Summitt  v.  Sta-te,  8  Lea.  (Tenn.) 

53.  Meyer  v.  St.  Louis,  etc.,  R.  Co.,  413,  41  Am.  Rep.  637;  Landrigan  v. 
54  Fed.  116,  58  Am.  &  Eng.  R.  Cas.  StaAe,  31  Ark.  50,  25  Am.  Rep.  547: 
111,  10  U.  S.  App.  677.    And  see  Put-  People  ex  rel.  v.  Hudson  River  Tel. 
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to  receive  as  a  passenger  a  non-union  laborer,  because  a  mob  of 
strikers  make  unreasonable  demonstrations  of  hostility  against  his 
person.^'  The  carrier  cannot  refuse  passage  to  a  person  on  account 
of  race  or  color,  although  it  may  exclude  persons  of  color  from  a 
particular  car  or  room  when  order  and  harmony  are  likely  to  be 
promoted  thereby;  but  accommodations  equal  in  comfort  and 
equipment  must  be  provided  in  other  parts  of  the  train  or  boat.'' 
While  the  right  to  be  carried  by  a  common  carrier  of  passengers  is 
a  right  superior  to  the  rules  and  regulations  for  the  accommoda- 
tion of  passengers,  their  acconmiodation  while  being  transported 
is  subject  to  such  general  rules  as  the  carrier  may  think  proper  to 
make,  provided  they  are  reasonable.'^  An  action  of  tort  will  lie 
and  punitive  damages  are  recoverable  against  a  railroad  company 
for  disregard  of  its  statutory  duty  to  stop  at  a  station  for  a  pas- 
senger, when  it  has  advertised  for  passengers  for  that  train  and 
has  room  for  them,  or  could  by  reasonable  diligence  have  had  ears 
enough  to  accommodate  them.'^  But  when  an  unusual,  extraor- 
dinary demand  for  the  transportation  of  passengers  occurs,  the 
carrier  should  be  held  only  to  such  diligence  as  is  reasonable  under 
the  circumstances,  and  there  is  no  negligence  on  the  part  of  a  car- 
Co.,  19  Abb.  N.  C.  (N.  Y.)  478,  10  St.  Murphy  v.  Western,  etc.,  R.  Co.,  23 
Rep.  (N.  Y.)  284;  Fluker  v.  Georgia  Hed.  637;  The  Sue,  23  Fed.  843; 
R.  Co.,  2  L.  R.  A.  844.  Central  R.  Co.  v.  Green,  86  Pa.  St. 

55.  Chicago,  etc.,  R.  Co.  v.  Pitts-  421;  Britton  v.  Atlanta,  etc.,  R.  Co., 
burg    (111.),  8  N.  E.  803.  88  N.  C.  536,  43  Am.  Rep.  749. 

56.  Houck  V.  Southern  Pac.  R.  Co.,  57.  Day  v.  Owen,  5  Mich.  520,  72 
38  Fed.  226;  Gray  v.  Cincinnati  Am.  Dec.  62;  Chesapeake,  etc.,  R.  Co. 
Southern  R.  Co.,  11  Fed.  638,  6  Am.  v.  Wells,  85  Tenn.  613 ;  Chilton  v. 
&  Eng.  R.  Gas.  588;  West  Cliester,  St.  Louis,  etc.,  R.  Co.  (Mo.)  21  S. 
etc.,  R.  Co.  V.  Milles,  55  Pa.  St.  209;  W.  457,  19  L.  R.  A.  269;  Smith  v. 
Chicago,  etc.,  R.  Co.  v.  Williams,  55  Chamberlain  (S.  C),  17  S.  E.  371, 
111.  185;  Alexandria,  etc.,  R.  Co.  v.  32  Am.  L.  Reg.  747,  19  L.  R.  A.  710; 
Brown,  17  Wall.  (U.  S.)  445,  3  Am.  Rose  v.  Louisville,  etc.,  R.  Co.,  70 
Ry.  Rep.  413;   Decuir  v.  Benson,  27      Miss.  725,  12  So.  825. 

La.  Ann.  1;  Louisville,  etc.,  R.  Co.  v.  58.  Purcell    v.    Richmond,    etc.,   R. 

Crayton,   69   Miss.   152;    Logwood  v.      Co.,  108  N.  C.  414,  47  Am.  &  Eng.  R. 
Memphis,  etc.,  R.  Co.,  23   Fed.  318;       Cas.  457. 
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rier  in  not  furnishing  sufficient  cars  to  seat  all  passengers,  if  so 
large  a  number  could  not  reasonably  be  expected.^'  The  Kevised 
Statutes  of  the  United  States  regulate  the  number  of  passengers 
which  may  be  brought  in  a  vessel  from  a  foreign  port,  and  when 
the  number  permitted  by  law  has  been  received  for  passage,  the 
carrier  is  not  liable  for  a  refusal  to  receive  further  applicants/" 

§  23.  When  refusal  to  transport  must*  be  made. 

If  a  carrier  has  reasonable  ground  for  refusing  to  receive  and 
carry  persons  or  property  applying,  he  is  bound  to  make  the  ob- 
jections at  the  time  the  application  is  made.  If  the  carrier,  with- 
out making  the  objection,  receives  the  person  or  property  for  trans- 
portation, its  liability  is  the  same  as  though  no  ground  for  refusal 
existed."  In  the  case  of  a  vessel  the  refusal  should  be  made  before 
the  sailing  of  the  ship,  and  the  master  cannot  lawfully  stop  a 
returning  vessel,  put  the  passenger  aboard,  and  send  him  back  to 
the  port  of  departure,  notwithstanding  he  may  be  a  person  whom 
he  had  a  right  to  refuse  passage  in  the  first  instance.*^ 

§  24.  Duty  to  carry  passengers  on  freight  and  special  trains. 

Railroad  companies,  like  other  common  carriers,  have  a  right  to 
make  regulations,  as  to  the  management  of  their  business.  While 
they  may  if  they  see  fit  have  the  freight  and  passenger  business 
carried  on  upon  a  single  train,  under  one  management,  they  may 
also  completely  separate  their  transactions  by  arranging  them  in 
distinct  departments,  and  may  make  regulations  that  passengers 
shall  not  be  carried  on  freight  trains,  in  which  case  they  have  a 

59.  Chicago,  etc.,  R.  Co.  v.  Fisher,      censed  as  such,  while  employed  as  an 
31  111.  App.  36;  Chicago,  etc.,  R.  Co.      excursion  boat. 

V.  Carroll,  5  111.  App.  301.  61.  Hannibal,      etc.,     R.      Co.     v. 

60.  The     Strathairly,     124     U.     S.      Swift,  79  U.  S.  (12  Wall.)  262,  20  L. 
558;    Schwerin   v.  North  Pac.   C.  R.      Ed.  423. 

Co.,  36  Fed.   710,  13   Sawy.    (U.  S.)  62.  Pearson  v.  Duane,  71  U.  S.   (4 

507,  this  statute  has   no  application      Wall.)   605,  18  L.  Ed.  447. 
to   a  steam   ferry  boat  regularly  li- 
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light  to  refuse  to  accept  and  transport  passengers  in  such  trains.*' 
They  may  also  prescribe  the  conditions  on  which  passengers  may 
ride  on  freight  trains,  if  they  see  fit  to  accept  and  carry  them  on 
such  trains.^^  The  conveyance  of  such  passengers  as  succeed  in 
getting  on  a  freight  train,  on  the  receipt  of  fare  from  them,  does 
not  render  it  a  passenger  train,  nor  impose  on  the  carrier  the  duty 
of  making  a  convenient  mode  of  access  to  it.^°  But  if  a  railroad 
company  admits  passengers  to  a  freight  train,  or  is  accustomed 
to  do  so,  notwithstanding  a  rule  to  the  contrary,  and  takes  the  cus- 
tomary fare,  it  incurs  the  same  liability  for  their  safety  as  if  they 
were  on  the  regular  passenger  trains.*'  And  the  same  rule  applies 
to  a  passenger  allowed  to  ride  in  a  special  train,  whether  he  pays 
fare  or  not."    A  railroad  company  may  waive  a  rule  that  a  per- 


63.  Eaton  v.  Delaware,  etc.,  K.  Co., 
57  N.  Y.  382,  15  Am.  Rep.  513; 
Cleveland,  etc.,  R.  Co.  v.  Bartram,  11 
Ohio  St.  457;  Western,  etc.,  R.  Co. 
V.  Turner,  72  Ga.  292,  28  Am.  &  Eng. 
R.  Gas.  455;  Arnold  v.  Illinois  Cent. 
R.  Co.,  83  111.  273,  25  Am.  Rep.  386; 
Illinois  Cent.  R.  Co.  v.  Nelson,  59 
111.  110;  Chicago,  etc.,  R.  Co.  v.  Ran- 
dolph, 53  111.  510;  Houston,  etc.,  R. 
Co.  V.  Moore,  49  Tex.  31,  30  Am. 
Rep.  98;  Louisville,  etc.,  R.  Co.  v. 
Turner,  100  Tenn.  213,  47  S.  W.  223. 

64.  Greenfield  v.  Detroit,  etc.,  R. 
Co.,  133  Mich.  557,  95  N.  W.  546,  10 
Detroit  Leg.  N.  256;  Burlington,  etc., 
R.  Co.  V.  Rose,  11  Neb.  177,  1  Am.  & 
Eng.  R.  Cas.  253 ;  McCook  v.  Northup, 

65  Ark.  225,  45  S.  W.  547;  Randall 
V.  Chicago,  etc.,  R.  Co.,  113  Mich. 
115,   71  N.  W.  450,  39  L.  R.  A.   666. 

65.  Dillaye  v.  New  York  Cent.  R. 
Co.,  3  Alb.  L.  J.    (N.  Y.)    356,  revg. 

66  Barb.   (N.  Y.)   80. 

86.  Edgerton  v.  New  York,  etc.,  R. 
Co.,  39  N.  Y.  227;  Dunn  v.  Grand 
Trunk  R.  Co.,  58  ?Je.  187,  4  Am.  Rep. 


267;  Lake  Shore,  etc.,  R.  Co.  v. 
Brown  (111.),  14  N.  E.  492;  Lucas  v. 
Milwaukee,  etc.,  R.   Co.,  33  Wis.  41, 

14  Am.  Rep.  735;  McGee  v.  Missouri 
Pae.  R.  Co.,  92  Mo.  208;  Cross  v. 
Lalce  Shore,  etc.,  R.  Co.  (Mich.),  37 
N.  W.  361;  Creed  v.  Pennsylvania  R. 
Co.,  86  Pa.  St.  139,  27  Am.  Rep.  693; 
Indianapolis,  etc.,  R.  Co.  v.  Beaver, 
41  Ind.  497;  Whitehead  v.  St.  Louis, 
etc.,  R.  Co.,  99  Mo.  263,  11  S.  W. 
1151,  where  a  passenger  was  per- 
mitted by  the  conductor  to  ride  with- 
out payment  of  fare,  although  he  was 
forbidden  to  carry  passengers  on  that 
train;  Burke  v.  Missouri  Pac.  R.  Co., 

15  Mo.  App.  491 ;  Illinois  Cent.  R.  Co. 
V.  Johnson,  67  111.  312;  Hazard  v. 
Chicago,  etc.,  R.  Co.,  1  Biss.  (U.  S.) 
503;  Mobile,  etc.,  R.  Co.  v.  McArthur, 
43  Miss.  180;  Chicago,  etc.,  R.  Co.  v. 
Flagg,  43  111.  364,  92  Am.  Dec.  133; 
Kansas  Pae.  R.  Co.  v.  Kessler,  18 
Kan.  523. 

67.  Wagner  v.  Missouri  Pac.  R.  Co., 
97  Mo.   512. 
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son  without  a  permit  cannot  ride  as  a  passenger  on  a  freight  train 
by  a  long  continued  disregard  thereof.**  To  refuse  wrongfully  to 
carry  a  passenger  is  an  actionable  tort.*'  To  give  a  sheriff  the 
right  to  ride  on  freight  trains  in  the  performance  of  his  official 
duties,  "  between  stations  where  such  trains  stop,"  as  provided  in 
the  Ohio  statute,  it  is  not  necessary  that  such  trains  should  regu- 
larly stop  at  such  station,  or  be  scheduled  to  stop  there.  It  is 
sufficient  if  they  are  in  fact  stopping  there  at  the  time  the  sheriff 
gets  aboard.  And  the  right  of  the  sheriff'  to  ride  upon  a  freight 
train  is  not  confined  to  cases  in  which  a  prisoner  is  taken  upon 
such  train,  but  the  right  exists  whenever  the  sheriff'  is  in  the  per- 
formance of  any  official  duty,  and  complies  in  other  respects  with 
the  statute.™ 

§  25.  Duty  of  carrier  to  protect  passengers. 

It  has  been  steadily  maintained  by  the  courts  that  it  is  the  abso- 
lute duty  of  a  carrier  of  passengers  to  protect  them,  in  so  far  as 
this  can  be  done  by  the  exercise  of  the  highest  degree  of  care,  from 
the  negligence,  willful  misconduct,  violence,  insult,  and  ill  treat- 
ment of  its  servants,  while  performing  the  contract  of  carriage, 
and  from  the  violence  and  insults  of  their  fellow  passengers  and 
strangers,  so  far  as  practicable ;  and  whether  this  duty  arises  from 
contract  or  from  the  nature  of  the  employment  becomes  unimport- 

68.  Greenfield  v.  Detroit,  etc.,  R.  knowledge  thereof,  by  permission  of 
Co.  (Mich.),  10  Detroit  Leg.  N.  256,  the  conductor,  takes  passage  on  such 
95  N.  W.  546.  train,   cannot  recover  damages  for   a 

69.  Lake  Erie,  etc.,  R.  Co.  v.  Acres,  refusal  of  the  railroad  company  to 
108  Ind.  548,  28  Am.  &  Eng.  R.  Cas.  give  him  a  return  passage  on  the 
112;  Chicago,  etc.,  R.  Co.  v.  GriflFm,  same  train,  the  refusal  being  due  en- 
68  111.  499;  North  Chicago,  etc.,  R.  tirely  to  the  existence  of  the  emer- 
Co.  V.  Olds,  40  111.  App.  421.  A  gency  referred  to.  Louisville,  etc.,  R, 
railroad  company  is  not  bound  to  re-  Co.  v.  Du  Bose,  120  Ga.  339,  47  S, 
coive  passengers  on  a  train  consisting  E.  917. 

of  an  engine  and  freight  car,  made  up  70.  Allen  v.  Lake  Shore  &  M.  S.   I", 

to   meet   an   emergency   caused   by   a      Co.,  57  Ohio  St.  79,  47  N.  E.  1037. 
■".vreck  on  the  line  and  one  who,  with 
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ant,  since  the  duty  goes  with  the  carrier's  contract,  however  made, 
whereby  the  relation  of  carrier  and  passenger  is  established.  The 
law  seems  to  be  now  well  settled  that  the  carrier  is  obliged  to  pro- 
tect its  passenger  from  violence  and  insult,  from  whatever  source 
arising.  It  is  not  regarded  as  an  insurer  of  its  passenger's  safety 
against  every  possible  source  of  danger,  but  it  is  bound  to  use  all 
such  reasonable  precautions  as  human  judgment  and  foresight  are 
capable  of,  to  make  its  passenger's  journey  safe  and  comfortable.'* 
The  relation  between  a  carrier  and  its  passengers  is  more  than  a 
mere  contract  relation,  as  it  may  exist  in  the  absence  of  any  con- 


71.  N.  Y. — Gillespie  v.  Brooklyn 
Heights  E.  Co.,  178  N.  Y.  347,  70  N. 
E.  857;  Dwinelle  v.  New  York  Cent., 
etc.,  R.  Co.,  120  N.  Y.  117,  17  Am. 
St.  Rep.  611;  Stewart  v.  Brooklyn, 
etc.,  R.  Co.,  90  N.  Y.  588,  43  Am. 
Rep.  185;  Weed  v.  Panama  R.  Co., 
17  N.  Y.  362,  72  Am.  Dee.  474;  Mc- 
Leod  V.  New  York,  etc.,  R.  Co.,  72 
App.  Div.  (N.  Y.)  116,  76  N.  Y. 
Supp.  347;  Wells  v.  New  York  Cent., 
etc.,  R.  Co.,  25  App.  Div.  {N.  Y.) 
365,  49  i<.  Y.  Supp.   510. 

U.  8. — New  Jersey  Steamboat  Co. 
V.  Brockett,  121  U.  S.  637;  Gallena 
V.  Hot  Springs  R.  Co.,  13  Fed.  116; 
Pendleton  v.  Kinsley,  3  Cliff.  (U.  S.) 
416. 

Ala. — Lampkin  v.  Louisville,  etc., 
R.  Co.,  160  Ala.  378. 

Conn.  —  Flint  v.  Norwich,  etc.. 
Transportation  Co.,  34  Conn.  554. 

III. — Chicago,  etc.,  R.  Co.  v.  Bar- 
rett, 16  111.  App.  17 ;  Chicago,  etc.,  R. 
Co.  V.  Pillsbury,  123  111.  9,  5  Am.  St. 
Rop.  483. 

Kan. — Southern  Kansas  R.  Co.  v. 
Kice,  38  Kan.  398,  5  Am.  St.  Rep. 
766;  Missouri,  etc.,  R.  Co.  v.  Weaver, 
16  Kan.  456. 


Ky. — Winnegar  v.  Central  Pass.  R. 
Co.,  85  Ky.  547,  4  S.  W.  337;  Sher- 
ley  V.  Billings,  8  Bush  (Ky.),  147,  8 
Am.  Rep.  451. 

La. — La.  Fitte  v.  ISew  Orleans,  etc., 
R.  Co.,  43  La.  Ann.  34,  8  So.  701. 

Me. — Goddard  v.  Grand  Trunk  R. 
Co.,  57  Me.  202,  3  Am.  Rep.  39;  Han- 
son V.  European,  etc.,  R.  Co.,  63  Me. 
84,  16  Am.  Rep.  404. 

Mass. — Bryant  v.  Rich,  106  Mass. 
180,   8  Am.  Rep.   39. 

Mo. — Eads  V.  Metropolitan  R.  Co., 
43  Mo.  App.  536;  Farber  v.  Missouri 
Pac.  R.  Co.,  116  Mo.  81. 

N.  C. — White  v.  Norfolk,  etc.,  R. 
Co.,  115  N.  C.  631,  44  Am.  St.  Rep. 
489. 

Tea;.— Dallas  Consol.  St.  Ry.  Co.  v. 
Gilmore  (Tex.  Civ.  App.),  138  S.  W. 
1134;  Dillingham  v.  Anthony,  73 
Tex.  47,  11  S.  W.  139  3  L.  R.  A. 
634,  15  Am.  St.  Rep.  753;  St.  Louis, 
etc.,  R.  Co.  v.  Mackie,  71  Tex.  491, 
9  S.  W.  451,  1  L.  R.  A.  667. 

W.  Va. — Gillingham  v.  Ohio  River 
R.  Co.,  35  W.  Va.  588,  29  Am.  St. 
Rep.  827. 
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tract,  and  once  the  relation  of  carrier  and  passenger  is  established, 
the  latter  is  entitled  to  protection  by  the  carrier,  and  any  breach 
of  its  duty  in  that  respect  is  in  the  nature  of  a  tort  and  recovery 
may  be  had  in  an  action  of  tort  or  negligence  as  for  a  breach  of 
duty,  as  well  as  for  a  breach  of  the  contract.'^ 

§  26.  Acts  or  omissions  of  carrier's  employes. 

Although  the  generally  accepted  doctrine  of  the  courts  in  many 
cases,  which  seem  to  have  been  determined  mainly  from  the  re- 
sponsibilities attaching  to  the  relation  of  principal  and  agent  or 
master  and  servant,  has  been  that  a  carrier  of  passengers  is  liable 
for  the  tortious  acts  of  its  servants,  even  when  willful  or  malicious, 
if  done  within  the  scope  of  their  employment,'^  in  the  latest  and 


72.  Chicago,  etc.,  R.  Co.  v.  Barrett, 
16  111.  App.  17;  3  Sedgwick  Dam. 
637. 

73.  U.  8. — Philadelphia,  etc..  R. 
Oo.  V.  Derby,  14  How.  (U.  S.)  468; 
McGuire  v.  Steamship  Golden  Gate, 
1  McAll.  (U.  S.)  104;  Heenrioh  v. 
Pullman  Palace  Oar  C*).,  30  Fed.  100, 

18  Am.  &  Eng.  R.  Cas.  379. 

Ala. — Ijouisville,  etc.,  R.  Co.  v. 
Whitman,  79  Ala.  338. 

Qa. — Gasway  v.  Atlanta,  etc.,  R. 
Co.,   58  Ga.  216. 

III. — Chicago,  etc.,  R.  Co.  v.  Bryan, 
90  111.  126;  The  steamboat  F.  X. 
Aubury,  28  111.  412,  81  Am.  Dee. 
293;   St.  Louis,  etc.,  R.  Co.  v.  Dalby, 

19  111.    363. 

7«ii.— Citizens  St.  R.  Co.  v.  Wil- 
loeby,  134  Ind.  563;  Wabash  R.  Cto.  v. 
Savage,  110  Ind.  156;  Pittsburgh, 
etc.,  R.  Oo.  V.  Theobold,  51  Ind.  247; 
Indianapolis,  cite.,  R.  Co.  v.  Anthony, 
43  Ind.  183;  .Jeffersonville  R.  Co.  v. 
Rogers,  38  Ind.  116,  10  Am.  Rep.  103; 
Txiuisville,   etc.,  R.   Co.  v.  Kelly,   93 


Ind.  371,  47  Am.  Rep.  149,  13  Am.  & 
Eng.  R.  Cas.  1. 

Iowa. — McKinlev  v.  Chicago,  etc., 
R.  Co.,  44  Iowa  314,  34  Am.  Rep. 
748. 

Kan. — Atchison,  etc.,  R.  Co.  t. 
Henry,  55  Kan.  715;  Southern  Kan- 
sas R.  Oo.  V.  Hinsdale,  38  Kan.  507. 

La. — Williams  v.  Pullman  Palaos 
C^r  Cb.,  40  La.  Ann.  715,  8  Am.  St. 
Rep.  538 ;  Block  v.  Bannerman,  10  La. 
Ann.  1. 

Md. — Baltimore,  etc.,  R.  Oo.  v. 
Blocher,  37  Md.  377. 

Mass. — Krulevitz  v.  Eastern  R.  Co., 
140  Mass.  573,  143  Mass.  338;  Cole- 
man V.  New  York,  etc.,  R.  Co.,  106 
Mass.  160;  Ramsden  v.  Boston,  etc., 
R.  Co.,  104  Mass.  117,  6  Am.  Rep. 
300. 

Mvnn. — ^Cain  v.  Minneapolis,  etc., 
R.  Co.,  39  Minn.  297. 

Mo. — Brown  v.  Hannibal,  etc.,  R. 
Co.,  60  Mo.  589;  Travers  v.  Kansas 
Pae.  R.  Co.,  63  Mo.  421;  Perkins  v. 
Missouri,   etc.,   R.   Co.,   55   Mo.   201; 
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best  considered  cases  and  writings  upon  this  subject  the  distinctions 
which  attend  the  doctrine  of  respondeat  superior  are  held  to  be  un- 
important in  view  of  the  absolute  nature  of  the  carrier's  duty  to 
protect  the  passenger  from  the  assaults  and  insult  of  its  own  ser- 
vants during  the  transit,  or,  if  considered,  are  applied  with  a  very 
strong  bias  against  the  master,  even  where  the  servant's  acts  appear 
to  be  aggressive,  wanton,  and  malicious.^*  The  more  acceptable 
rule  now  seems  to  be  that  a  common  carrier  is  liable  to  any  one 
sustaining  the  relation  of  passenger  to  it  for  an  injury  resulting 
from  any  acts  of  its  servants  or  employes,  whether  willful  and 
malicious  or  not,  and  even  though  such  acts  are  not  done  in  the 
course  or  within  the  scope  of  the  servants'  or  agents'  employment ; 
the  rule  that  the  master  is  not  liable  for  injury  resulting  from  the 
willful  and  malicious  acts  of  his  agents,  not  done  within  the  scope 
-of  their  employment,  is  not  applicable  when  the  injury  is  inflicted 
upon  a  passenger  by  the  carrier's  agents  or  servants.  The  carrier 
is  liable  in  such  cases  because  the  act  is  violative  of  the  duty  and 
a  breach  of  the  obligation  it  owes  through  the  servant  to  the  pas- 
senger, and  not  upon  the  idea  that  the  act  is  incident  to  a  duty 
within  the  scope  of  the  servant's  employment ;  and  it  is  manifestly 

McGinnis  v.  Missouri  Pac.  R.  Oo.,     1  Wash. — Blomsness  v.  Puget  Sound 

Mo.  App.  399.  Elec.  Ry.,  47  Wash.  620,  93  Pac.  414. 

Mont. — Taillon  v.  Mears,  29  Mont.  Wis. — Fick  v.  Chicago,  etc.,  R.  Co., 

161,  74  Pac.  431.  68  Wis  469,   60  Am.  Rep.  878;   Bas% 

Sev. — Quigley   v.   Central   Pac.   R.  v.  Chicago,  etc.,  R.  Co.,  36  Wis.  450, 

Co.,  11  TSTev.  350,  31  Am.  Rep.  757.  17   Am.   Rep.   495,    39    Wis.    836;    43 

Ohio. — Passenger   R.  Co.,  v.  Younky,  Wis.    654;    Milwaukee,    etc.,    R.    Oo. 

31  Ohio  St.  518,  8  Am.  Rep.  78;  At-  v.  Finney,  10  Wis.  388. 

lantic,  etc.,  R.  Co.  v.  Dunn,  19  Ohio  74.  Gillespie   v.   Brooklyn   Heights 

St.  163,  3  Am.  Rep.  383;   Pittsburgh,  R.  Co.,  178  N.  Y.  347,  70  N.  E.  857; 

etc.,   R.   Co.   V.   Slusser,   19   Ohio   St.  Fireman's  Fund  Ins.  Co.  v.  Schrleber, 

157.  150  Wis.  42,  135  N.  W.  507;  Thomp- 

Pa. — Pennsylvania  R.   Co.  v.  Van-  son  Xeg.  §  3186;   Schouler,  Bailm.  § 

diver,   43   Pa.   St.   365,   83  Am.  Dec.  644;   Nellis  St.  Rd.  Acct.  Law,  143- 

530.  153.     See  also  cases  cited  in  next  fol- 

Tex. — Galveston,    etc.,    R.    Co.    v.  lowing  note. 
Donahoe,  56  Tex.  162. 
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immaterial  that  the  act  may  have  been  of  private  retribution  on 
the  part  of  the  servant,  actuated  by  personal  malice  toward  the 
passenger  and  having  no  attribute  of  service  to  the  carrier  in  it.'^ 
The  rule  in  England  and  in  some  of  the  States  in  this  country 
is  to  the  contrary,  however,  and  it  is  held  that  no  liability  is  in- 
curred by  the  carrier  for  an  injury  to  a  passenger  by  the  willful 
or  malicious  tort  of  its  servant,  unless  the  act  was  done  while  he 
was  acting  within  the  scope  of  his  employment.'*    A  street  railway 


75.  Ala. — Birmingham  Ry.,  etc., 
Co.  V.  Baird,  130  Ala.  334,  30  So. 
456,  54  L.  E.  A.  752;  Birmingham 
Ey.,  etc.,  Co.  v.  Mason,  1  St.  Ey.  Eep. 
1,    (Ala.)   34  So.  270. 

Ind. — Citizens  St.  R.  Oo.  v.  Clark 
(Ind.  App.),  71  N.  E.  53;  Indianapo- 
lis Union  E.  Co.  v.  Ctooper,  6  Ind. 
App.  202;  Louisville,  etc.,  E.  Co.  v. 
Wood,  113  Ind.  544,  14  N.  E.  572. 

III. — Hanson  v.  Urbana,  etc.,  R. 
Co.,  75  111.  App.  474;  Chicago,  etc.,  E. 
Co.  V.  Flexman,  9  111.  App.  250;  Chi- 
cago, etc.,  R.  Co.  V.  Barrett,  16  111. 
App.  17;  Coggins  v.  Chicago,  etc.,  E. 
Co.,  18  111.  App.  630;  Wabash,  etc., 
E.  Co.  V.  Eector,  104  111.  296. 

Ga. — Central  of  Georgia.  Ky  Co.  v. 
Brown,  113  Ga.  414,  38  S.  E.  989. 

Kan. — Missouri  Pae.  E.  Co.  v. 
Divinney,  66  Kan.  776,  71  Pac.  855. 

E^ — See  cases  cited  §  25,  note  71. 

La. — See  cases  cited  §  25,  note  71. 

Me. — See  cases  cited  §  25,  note  71. 

Mass. — Siee  cases  cited  §  25,  note 
71,  and  §  26,  note  73. 

Minn. — Conger  v.  St.  Paul,  etc.,  E. 
Co.,  45  Minn.  207. 

Mo. — Randolph  v.  Hannibal,  etc.,  R. 
Co.,  18  Mo.  App.  609;  Malecek  V, 
Tower  Grove,  etc.,  R.  Co.,  57  Mo.  17 
See  also  ca=es  cited  §  25,  note  71. 

A'.  C. — Rose  V.  Wilmington,  etc.,.  E. 


Co.,  106  N.  0.  170,  11  S.  E.  526.    See 
also  cases  cited  §  18,  note  32. 

Tenn. — Knoxville  Tract.  Co.  v. 
Lane,  103  Tenn.  376,  53  S.  W.  557; 
Springer  Transp.  Co.  v.  Smith,  16  Lea 
(Tenn.)  498. 

Tea?.— Texas,  etc.,  E.  O).  v.  Tott, 
20  Tex.  Civ.  App.  335,  50  S.  W.  193 ; 
International,  etc.,  E.  Oo.  v.  Kentle 
(Tex.),  16  Am.  &  Eng.  E.  Cas.  337; 
Houston,  etc.,  E.  Cto.  v.  Washington 
(Tex.  Civ.  App.),  30  S.  W.  719. 

Wis. — Masterson  v.  Railway  Co., 
102  Wis.  571;  Craker  v.  Chicago,  etc., 
E.  Co.  36  Wis.  657,  17  Am.  Eep. 
504. 

W.  Va. — Gillingham  v.  Ohio  River 
E.  Co.,  35  W.  Va.  588,  29  Am.  St. 
Eep.  827;  Eicketts  v.  Chesapeake, 
etc.,  E.  Co.,  33  W.  Va.  433,  25  Am. 
St.  Rep.  901. 

V.  S.— Pendleton  v.  Kinsley,  3 
Cliff.   (U.  S.)   416. 

76.  Little  Miami  E.  Co.  v.  Wet- 
more,  19  Ohio  St.  110,  2  Am.  Eep. 
373;  Cunningham  v.  Seattle  Elec.  E. 
Co.,   3   Wash.   471. 

Eng. — Bayley  v.  Manchester,  etc., 
E.  Co.,  L.  R.  8  Cp.  148,  42  L.  J.  C. 
P.  78,  28  L.  T.  N.  S.  366;  Moore 
V.  Metropolitan  E.  Cto.,  L.  E.  8  Q. 
B.  36;  Eastern  Counties  E.  Co.  v. 
Brown,  6  Exch.  314.  See  §  28,  post, 
as  to  rule  in  New  York. 
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is  bound  to  use  reasonable  care,  considering  the  nature  of  its  busi- 
ness and  the  responsibilities  attaching  to  the  carrying  of  human 
beings,  to  prevent  any  accident  by  which  a  passenger  may  be 
injured."  Where  defendant  was  pushing  its  train,  with  the  cars  in 
front,  over  a  trestle,  over  which  it  knew  intending  passengers  were 
passing  with  intent  to  enter  the  train,  and  it  kept  a  lookout  on  the 
back  of  the  car,  and  it  saw  the  danger  of  the  persons  on  the  trestle 
and  warned  them  to  run,  but  made  no  effort  to  stop  the  train  or 
signal  the  engineer,  and  persons  on  the  trestle  were  injured  there- 
by, the  railroad  company  was  liable." 

§  27.  Who  are  employes. 

A  public  officer,  specially  employed  by  a  carrier  to  perform 
services  for  it,  is  its  servant  while  acting  within  the  scope  of  his 
employment,  and,  if  he,  in  the  performance  of  such  services, 
wrongfully  inflicts  an  injury  upon  a  passenger,  the  carrier  is  liable, 
though  the  injury  was  willful  and  malicious,  and  prompted  by 
personal  motive,  such  as  resentment  of  insults  or  pimishment  for 
a  wrong  perpetrated  upon  himself."    A  special  officer,  appointed 

77.  Frank   v.   Metropolitan   St.   R.  pany  liable   for   injuries   received   in 

Co.,  91  App.  Div.  (N.  Y.)   485,  86  N.  alighting  from  the  car.     Root  v.  Des 

Y.  Supp.  1018.     Where,  after  a  con-  Moines   Ry.   Co.    (Iowa),    98   N.   W. 

duetor  of  a  street  ear  had  given  di-  291.     In  the  absence  of  any  duty  de- 

rections  to  transfer  to  another  line,  volving    on    a    railway    company    to 

the  ear  stopped,  but  not  for  the  pur-  provide  at  its  stations  a  place  where 

pose  of   enabling   the  passengers  de-  its   patrons   may   sleep  while   await- 

siring  to  transfer  to   alight,   it  was  ing  for  the  arrival  or   departure  of 

the   duty   of   the  conductor  to  warn  a  train,  a  regulation  forbidding  going 

the  passengers  to  keep  their  seats  till  to  sleep  in  its  waiting  rooms  or  lying 

he    should    give    further    directions.  down  on  the  benches  is  not  in  a  legal 

United  Rys.  &  Electric  Co.  v.  Wood-  sense      unreasonable.        Central      of 

bridge   (Md.),  55  Atl.  444.     The  fact  Georgia   Ry.   Co.   v.   Motes,    117   Ga. 

that  the  motorman  left  the  car  on  933,  43  S.-  E.  990. 
which  plaintiff  was  riding,  and  that  78.  Chicago  Terminal  Trans.  Co.  v. 

the  conductor  took  his  place  and  be-  Kotoski,  199  111.  383,  65  N.  E.  350, 

came  acting  motorman  in  sole  charge  affd.   101  111.  App.   300. 
of   the   oar.    was   not   of   itself   such  79.  Layne  v.  Chesapeake  &  O.  Ry. 

negligence  as  would  render  the  com-  Co.,  66  W.  Va.  607,  67  S.  E.  1103; 
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at  the  request  of  a  carrier  to  maintain  order  at  station  platforms, 
whose  shield  and  cap  were  paid  for  by  the  carrier,  and  whose  wages 
were  paid  by  it,  was  its  employe,  for  whose  acts  towards  a  passen- 
ger the  carrier  is  liable.^"  A  railroad  company  was  liable  for  an 
assault  committed  by  an  employe  acting  as  a  special  policeman 
charged  with  the  duty  of  enforcing  the  company's  rules,  and  re- 
ceiving all  his  compensation  from  the  company.^^  As  affecting  a 
carrier's  liability  for  injury  to  a  passenger,  an  employe  traveling 
on  a  train  off  duty  must  be  regarded  as  a  mere  passenger.*^  A 
carrier  is  not  liable  for  an  assault  committed  on  a  passenger,  after 
he  had  left  the  car  at  his  destination,  by  the  carrier's  conductor, 
standing  on  the  street,  inflicted  out  of  a  spirit  of  vindictiveness 
arising  out  of  a  prior  altercation  between  them  on  the  car.^^  Where 
a  servant  in  the  employ  of  a  railroad  at  one  of  its  depots,  not 


MoKain  v.  Baltimore  &  0.  R.  Co.,  65 
W.  Va.  233,  64  S.  E.  18,  but  a 
carrier  is  not  liable  to  a  pas- 
senger for  an  assault  and  bat- 
tery by  a  special  policeman  appoint- 
ed at  its  instance  and  paid  by  it, 
where  not  directed  nor  instigated  by 
it,  and  founded  on  an  alleged  breach 
of  the  peace  at  one  of  its  stations,  in 
no  way  aflfeeting  or  involving,  so  far 
as  appears,  any  of  its  property, 
rights,  or  servants,  nor  growing  out 
of  any  transaction  between  the  pas- 
senger and  the  company,  though 
plaintiff  was  rightly  in  the  station 
having  a  ticket  and  awaiting  a  train, 
and  the  alleged  assault  occurred  on 
the  company's  premises. 

80.  Brewster  v.  Interborough  Rapid 
Transit  Co.,  68  Misc.  Rep.  (IST.  Y.) 
348,  123  N.  Y.  Supp.  993. 

\^1iere  an  employe  of  a  carrier 
warned  plaintiff  waiting  on  a  sta- 
tion platform,  not  to  push  or  he  would 
smash  his  heart,  the  plaintiff  told  him 


to  go  ahead  and  do  it.  Whereupon  the 
employe  knocked  plaintiff  down,  the 
carrier  is  liable  for  the  employe's 
acts,  and  cannot  avoid  liability  on 
the  plea  that  they  were  not  within 
the  scope  of  his  employment.     Id. 

81.  Hedge  v.  St.  Louis  &  S.  F.  R. 
Co.,  164  Mo.  App.  291,  145  S.  W.  115, 
a  railroad  company  was  liable  for  an 
assault  committed  by  an  employe 
acting  as  a  watchman  with  tlie  knowl- 
edge of  the  local  agents  of  the  com- 
pany, though  his  primary  duties  were 
inspecting  and  repairing  engines. 

Where  the  servant  of  a  carrier,  act- 
ing as  a  special  police  officer,  under 
the  Massachusetts  statute,  is  not  lia- 
ble to  one  for  assault  and  battery,  the 
carrier  is  exonerated  from  liability. 
Horgan  v.  Boston  Elev.  Ry.  Co.,  208 
Mass.   287,   94  N.   E.   386. 

82.  Penny  v.  Atlantic  Coast  Line 
R.  Co.,  145  N.  C.  296,  69  S.  E.  238. 

83.  Jackson  v.  Old  Colony  St.  Ry. 
Co..  306  Mass.  477,  93  N".  E.  72S. 
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acting  in  his  capacity  as  servant,  but  for  a  personal  grudge,  leaves 
the  depot  and  goes  upon  a  train,  and  assaults  a  passenger,  the  car- 
rier is  not  liable."  Where  a  carrier  places  on  a  train  two  con- 
ductors, or  two  persons  intrusted  with  the  usual  functions  of  a 
conductor,  as  between  a  passenger  dealing  with  one  of  them  and 
the  carrier,  he  stands  in  the  place  of  a  conductor,  whether  he  is 
such  permanently  or  not.*^  If,  by  custom  among  street  railway 
employes,  known  and  assented  to  by  the  company,  those  who  are 
on  duty  are  in  the  habit  of  calling  for  and  receiving  assistance 
from  those  who  are  not  at  the  time  on  duty,  and  an  employe  off 
duty,  thus  called  upon,  undertakes  to  render  the  assistance  asked, 
he  will  be  regarded  as  in-  the  employ  of  the  company  for  such 
service;  and,  if  he  negligently  abandons  the  work  before  complet- 
ing it,  whereby  injuries  to  a  passenger  occur,  the  company  will  be 
liable.^^  Where  a  switching  crew,  employed  to  do  yard  work  for 
one  railroad,  and  paid  by  it,  performed  similar  services  at  a  con- 
necting point  for  defendant,  who  paid  the  other  company  one-half 
the  cost,  and  there  was  no  evidence  of  the  terms  of  the  contract 
between  the  two  companies  concerning  their  joint  business  at  that 
point,  the  crew  were  equally  the  servants  of  both  companies,  and 
defendant  was  liable  for  their  acts  to  the  same  extent  as  if  it  had 
employed  them.^  So,  where  defendant  company  ran  its  trains  over 
the  track  of  another  company  at  the  place  where  plaintiff,  a  pas- 
senger on  defendant's  train,  was  injured,  and  defendant  was 
bound  by  its  agreement  with  such  other  company  to  obey  the 
orders  and  signals  given  by  the  servants  of  that  company,  and  the 
injury  was  caused  by  the  servants  of  the  latter  company  in  the 
management  of  one  of  its  trains,  it  was  not  error  to  charge  that 
the  servants  of  such  other  company,  while  operating  its  trains  on 

84.  Houston,  etc.,  E.  Co.  v.  Bush,      Cusick,  60  Kan.  590,  57  Pac.  519,  73 
(Tex.)     133    S.   W.   345,    rev'g   judg.      Am.  St.  Eep.  374. 

(Tex.  Civ.  App.)   133  S.  W.  301.  87.  Gulf,  etc.,  R.  Co.  v.  Shelton,  96 

85.  Atlanta,  etc.,  R.  Co.  v.  Haral-  Tex.   301,  73   S.  W.   165,  aff'g    (Tex. 
son,  133  Ga.  231,  65  S.  E.  437.  Civ.  App.)    70  S.  W.  359. 

86.  Leaven^voTtll    Elec.     R.    Co.    v. 
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that  part  of  the  track  used  in  cominoii  by  both  companies,  might, 
for  the  purposes  of  the  case,  be  regarded  as  the  servants  of  defend- 
ant.*^    Where  defendants  were  common  carriers  of  passengers, 
running  a  stage  line  over  a  route  which  crossed  a  river  on  a  ferry, 
defendants  paying  the  ferriage  for  coach  and  passengers,  as  be- 
tween defendants  and  a  passenger  who  had  engaged  passage  over 
the  entire  stage  route,  the  ferryman  was  the  employe  and  agent  of 
the  carriers,  and  they  were  liable  to  luch  passenger  for  the  acts 
or  omissions  of  the  ferryman,  as  for  those  'of  any  other  em.ploye 
or  agent.*^     Where,  in  an  action  for  injuries  to  a  passenger,  it 
appeared  that  a  porter  on  a  train  was  on  duty  and  assisting  in 
the  operation  of  the  train  at  the  time  he  pushed  plaintiff  off  the 
train,  the  company  was  liable  for  the  consequences  of  the  act.** 
But,  where  it  appeared  that  plaintiff  was  pushed  from  defendant's 
car  while  in  motion  by  a  negro,  who  emerged  from  the  car,  and 
stated  that  he  was  in  charge  of  it,  such  declaration,  unless  brought 
to  the  knowledge  of  the  defendant,  or  its  agent  who  had  charge  of 
the  train  at  the  time,  was  insufficient  to  make  defendant  liable  for 
the  acts  of  the  negro,  as  its  servant.'^    Where,  in  an  action  against 
a  railroad  for  injuries  to  a  passenger,  the  evidence  showed  that  the 
engineer  through  whose  negligence  the  accident  occurred  was  under 
contract  not  to  go  into  a  saloon,  or  drink  whisky,  while  in  defend- 
ant's "  employ,"  it  was  held  that  he  was  in  such  employ  during 
the  interval  from  his  arrival  at  a  terminus  of  the  road  on  one  day 
until  his  departure  therefrom  on  the  next  day.^^    The  porter  of  a 
sleeping  car  on  a  passenger  train,  who  is  hired  and  paid  by  the 
sleeping  car  company,  in  respect  to  its  dealings  with  passengers, 
is  the  servant  of  the  railroad  company,  which  is  responsible  for 
his  acts  to  the  same  extent  as  if  he  was  directly  employed  by  it.'* 

88.  Murray  v.  Lehigh  Val.  R.  Co.,  Hugen,    (Tex.  Civ.  App.)    100  S.  W. 
66  Conn.  512,  34  Atl.  506.  1000. 

89.  McLean  v.  Burbank,  11  Minn.  91.  Lindsay  v.  Central  R.,  etc.,  Co., 
277    (Gil.  189);   12  Minn.  530    (Gil.  46  Ga.  447. 

438).  92.  Kansas    City,    etc.,    R.    Co.    v. 

90.  Interna/tional  &  G.  N.  R.  Co.  r.      Phillips,  98  Ala.  159,  13  So.  65. 
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§  28.  The  New  York  rule. 

Some  of  the  earlier  eases  in  New  York,  applying  the  principles 
of  the  law  of  agency  to  the  relation  of  the  carrier  and  its  servants, 
maintained  the  rule  that  the  carrier  was  responsible  for  the  wrong- 
ful act  of  its  servant  causing  injury  to  a  passenger,  whether  the 
act  was  of  negligence  or  positive  misfeasance,  provided  the  servant 
was  at  the  time  acting  for  the  carrier,  and  within  the  scope  of 
the  business  intrusted  to  him.  And,  under  this  rule,  the  carrier 
was  held  responsible  when  the  servant,  through  lack  of  judgment 
or  discretion,  or  from  infirmity  of  temper,  or  under  the  influence 
of  passion  aroused  by  the  circumstances  and  the  occasion,  went 
beyond  the  strict  line  of  his  duty  or  authority  and  inflicted  an  un- 
justifiable injury  upon  a  passenger.  But  the  carrier  was  not  held 
responsible  for  a  willful  act  of  its  servant  done  outside  of  his 
duty  and  his  master's  business.'*  The  later  cases  have  held  that 
a  common  carrier  by  its  undertaking  of  safe  carriage  undertakes  to 
protect  its  passengers  against  any  injury  arising  from  the  negli- 
gence or  willful  misconduct  of  its  servant  when  engaged  in  the 
performance  of  a  duty  which  the  carrier  owes  to  the  passenger, 
and  that  it  is  immaterial  whether  a  breach  of  contract  results 
from  the  negligence  or  willfulness  of  the  carrier's  agent.  The  rule 
relieving  a  master  from  liability  for  a  malicious  injury  inflicted 

93.  Dwindle  v.  New  York  Cent.,  Turnpdke,  etc.,  €!<).,  46  N.  Y.  23,  7 
etc.,  R.  Co.,  130  N.  Y.  117,  24  N.  E.  Am.  Rep.  393;  Jackson  v.  Second 
319,  17  Am.  St.  Rep.  611,  8  L.  R.  A.  Ave.  R.  Co.,  47  N.  Y.  247,  7  Am.  Rep. 
234,  rev'g  45  Hun,  139;  following  448;  Shultz  v.  Third  Ave.  R.  Co., 
Thorp  V.  New  York  Cent.,  etc.,  R.  Co.,  46  N.  Y.  Super.  Ct.  211,  89  N.  Y. 
76  N.  Y.  402;  Pennsylnania  Co.  v.  343:  Flynn  v.  Central  Park,  etc.,  R. 
Roy,  102  U.  S.  451,  36  L.  Ed.  141.  See  Co.,  49  N.  Y.  Super.  Ct.  81 ;  Parker 
also  cases  cited  in  notes  to  §  34,  ehap.  v.  Erie  R.  Co.,  5  Hun  (N.  Y.)  57; 
II,  ante;  Cincinnati,  etc.,  R.  Co.  v.  Isaacs  v.  Third  Ave.  R.  Co.,  47  N.  Y. 
Walwrath,  6  Ohio  Dec.  718,  aff'd  38  133,  7  Am.  Rep.  418,  overruled  in 
Ohio  St.  461,  43  Am.  Rep.  433.  Rounds  v.  Delaware,  etc.,  R.  Co.,  64 

94.  Hibbard  v.  New  York,  etc.,  R.  N.  Y.  120,  21  Am.  Rep.  597;  Molloy 
Co.,  15  N.  Y.  455;  Sanford  v.  Eighth  v.  New  York  Cent.,  etc.,  R.  Co.,  10 
Ave.  R.  Co.,  23  N.  Y.  343,  80  Am.  Daly  (N.  Y.)  453;  Peck  v.  New  York 
Dec.     386;     Higgins     v.     Watervlie*  Cent.,  etc.,  R.  Co.,  70  N.  Y.  587. 
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by  a  servant  upon  a  person  to  whom  the  master  owed  no  duty 
does  not  apply  to  the  case  of  such  an  injury  committed  upon  a 
passenger  by  a  servant  intrusted  with  the  execution  of  a  contract 
of  a  common  carrier.'"  But  to  warrant  a  recovery  of  damages 
alleged  to  have  been  caused  by  a  breach  of  the  undertaking,  the 
negligence  or  willful  misconduct  must  not  only  be  shown,  but  it 
must  also  appear  that  the  servant  was  acting  at  the  time  in  the 
course  of  his  employment.'^ 
§  29.  Acts  of  employes  for  which  carrier  is  liable — In  general. 

A  carrier  is  liable  for  the  acts  of  the  servant  in  charge  of  or 
having  control  over  the  passengers,  amounting  to  a  breach  -of  the 
duty  of  transporting  the  passengers  safely."    The  conductor  of  a 


95.  Gillespie  v.  Brooklyn  Heights 
R.  Co.,  3  St.  Ry.  Rep.  694,  178 
N.  Y.  347,  70  N.  E.  857;  Stewart 
V.  Brooklyn,  etc.,  K.  Co.,  90  N. 
y.  588,  43  Am.  Rep.  185;  Weed  v. 
Panama  R.  Co.,  17  N.  Y.  362,  72 
Am.  Dec.  474;  Dwinelle  v.  New  York 
Cent.,  etc.,  R.  Co.,  120  X.  Y.  117,  17 
Am.  St.  Rep.  611;  Palmeri  v.  Man- 
hattan E.  Co.,  133  N.  Y.  261,  38  Am. 
St.  Rep.  632;  Simonin  v.  New  York, 
etc.,  R.  Co.,  36  Hun  (N.  Y.)  314; 
Lyons  v.  Broadway,  etc.,  R.  Co.,  32 
St.  Kep.  (N.  Y.)  232;  Smith  v.  Man- 
hattan R.  Co.,  45  St.  Reqp.  (N.  Y.) 
865;  Hepworth  v.  Union  Ferry  Co., 
63  Hun  (N.  Y.)  357;  Mott  V.  Con- 
sumers' loe  Co.,  73  N.  Y.  543;  Ham- 
iltoB  V.  Third  Ave.  R.  Co.,  53  N.  Y. 
25;  Thorpe  v.  New  York  Cent.,  etc., 
E.  Co.,  76  N.  Y.  402,  32  Am.  Rep. 
325 ;  Parsons  v.  New  York  Cent.,  etc., 
R.  Co.,  113  N.  Y.  355,  10  Am.  St. 
Rep.  456;  Hart  v.  Metropolitan  St. 
R.  Co.,  34  Misc.  Rep.  (N.  Y.)  531,  69 
N.  Y.  Supp.  906. 

The  same  rule  has  been  applied  and 
the  carrier  held  liable  for  an  assault 


of  its  conductor,  upon  a  boy  attempt- 
ing to  steal  a  ride  on  a  street  car. 
Hewson  v.  Interurban  St.  Ey.  Co., 
95  App.  Div.  (N.  Y.)  112,  88  N.  Y. 
Supp.  816,  1  Sit.  Ey.  Eep.  725  and 
notes. 

96.  Mulligan  v.  New  York,  etc.,  E. 
Co.,  129  N.  Y.  512,  26  Am.  Rep.  539, 
14  L.  E.  A.  791;  Palmeri  v.  Manhat- 
tan E.  Co.,  supra;  Carpenter  v.  Bos- 
ton, etc.,  E.  Co.,  97  N.  Y.  500. 

97.  Louisville  Ey.  Co.  v.  Kupper, 
—  Ky.  — ,  118  S.  W.  266;  Texas  C«nt. 
E.  Co.  V.  Cameron  (Tex.  Civ.  App.) 
149  S.  W.  709. 

Where  plaintiff  was  a.  passenger  on 
one  of  defendanf's  suburban  el«ctric 
cars,  which  became  stalled  in  a  snow 
storm,  so  that  plaintiff  was  obliged 
with  her  infant  child  to  remain  in 
the  car  for  11  1-2  hours,  during  which 
she  suffered  from  cold,  at  the  end  of 
which  time  the  conductor  obtained 
shelter  for  plaintiff  and  her  child  in 
a  near-by  house,  defendant's  contract 
duty  to  carry  plaintiff  safely  to  her 
destination  and  so  conduct  the  opera- 
tion of  its  cars  are  not  to  injure  her 
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passenger  train  in  the  performance  of  those  duties  wMcli  the  rail- 
road owes  its  passengers,  or  those  rightfully  aboard  the  train,  is 
the  representative  of  the  company,  and  in  the  observance  of  those 
duties  must  refrain  from  conduct  which  exposes  a  passenger,  or 
one  originally  aboard  the  train,  to  peril,'^  and  his  acts  in  receiving 
and  carrying  them  on  the  platforms  when  the  train  is  overcrowded 
binds  the  company.'^  So,  where  a  conductor  on  a  car  on  which  a 
passenger  was  killed  by  being  struck  by  a  car  on  the  adjacent 
track,  going  in  the  opposite  direction,  saw  the  passenger  on  the 
back  platform  in  distress  protruding  his  head  outside  of  the  car 
and  knew  that  the  passenger  was  oblivious  of  the  danger  and  also 
knew  of  the  dangerous  juxtaposition  of  the  cars  passing  on  the 
other  track,  he  was  negligent  in  not  warning  the  passenger  of  the 
approaching  and  impending  danger,  from  being  struck  by  a  car  on 
the  other  track,  in  time  to  have  averted  the  danger.-'  For  a  train- 
man, when  he  knew  the  train  had  not  arrived  at  the  station  plat- 
form, and  that  it  was  not  time  for  the  passengers  to  alight,  and 
that  the  train  was  liable  at  any  moment  to  start  suddenly  while 
passengers  might  be  obeying  his  instructions,  to  throw  open  the 
car  door,  call  the  station,  and  say  "  All  change !"  is  negligence.^ 

protected   plaintiff  only   against  any  act  done  in  managing  the  train.    Cen- 

willful  act  or  negligence  on  the  part  tral   of   Ga.   Ky.    Co.  v.  Brown,    165 

of  defendant's  employes,  and  the  con-  Ala.  493,  51  So.  565. 

ductor  was  under  no  legal  obligation  1.  Gage  v.   St.   Louis  Transit   Oo., 

to   take  steps   before  he  did  to  find  211  Mo.  139,  109  S.  W.  13. 

comfortable      shelter      for      plaintiff  2.  Wolford  v.  New  York  Cent.,  etc., 

outside  the  car.     Prospert  v.  Rhode  R.  Co.,  191  N.  Y.  554,  85  N.  B.  1118, 

Island   Suburban   Ry.    Co.,   ZS   R.   I.  aff'g   118   App.  Div.   553,   103  N.  Y. 

367,  67  Atl.  523.  Supp.  1008. 

98.  Missouri,  etc.,  R.  Oo.  of  Texas  Where  plaintiff  was  thrown  from 
T.  Hibbitts,  (Tex.  Civ.  App)  109  S.  the  platform  of  a  passenger  train  by 
W.  328.  a   sudden  jerk  before   the  train  had 

99.  NoTvell  T.  Kanawha  &  M.  Ry.  arrived  at  a  station,  he  could  prove 
Co..  67  W.  Va.  467,  68  S.  E.  388.  that   he  was    induced   to   go   on  the 

The   act    of   the   conductor   in    re-  platform  by  the  premature  call  of  the 

questing   a   passenger   to   go   on  the  station    by    the    carrier's     servants, 

platform   of   a  ooach  because  of  the  Midland  Valley  R.   Co.  v.  Hamilton, 

crowded  condition  of  the  ooach  is  an  84  Ark.  81,  104  S.  W.  540. 
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A  passenger  having  made  known  to  the  conductor  his  desire  to 
alight  to  get  a  lunch  during  the  time  the  train  stopped,  and  the 
conductor  having  informed  him  that  he  vrould  have  time  to  do  so, 
and  consented  to  his  alighting  for  that  purpose  and  the  passenger 
having  alighted,  it  was  the  duty  of  the  conductor  to  hold  the  train 
in  accordance  with  his  answer;  the  passenger  not  having  boarded 
the  train  sooner.^  A  conductor  in  proffering  his  aid  to  assist  a 
passenger  to  alight  from  the  car  at  her  destination  is  acting  within 
the  scope  of  his  employment ;  so  that,  though  there  was  no  duty  to 
furnish  such  aid,  the  conductor  having  taken  her  by  the  arm  and 
negligently  withdrawn  tiie  support  of  his  hand  while  she  was  step- 
ping down,  because  of  which  she  fell,  the  carrier  is  liable.^ 
Where  a  passenger  on  an  electric  car  while  on  the  running 
board  for  the  purpose  of  changing  his  seat  was  injured  by  a  col- 
lision of  his  body  with  one  of  the  trolley  poles  between  the  tracks, 
the  conductor's  assent  to  such  change  of  seats  without  warning 
the  passenger  of  his  danger  was  not  negligence,  where  the  dis- 
tance between  the  trolley  poles  and  the  car  was  great  enough  to 
enable  persons  ordinarily  to  stand  upon  or  pass  along  the  running 
board  in  safety,  and  where  the  construction  of  the  road  at  the 
place  where  the  accident  occurred  was  not  unusual,  or  the  dis- 
tance between  the  trolley  poles  and  the  running  boards  such  as  was 
likely  to  endanger  passengers  making  ordinary  and  customary  use 
thereof.^  Where  the  conductor  of  a  defendant  railroad  permitted  a 

S.  MissouTi,  etc.,  R.   Co.  of  Texas  110  App.  Div.   918,   96  N.  Y.   Supp. 

V.  Prioe,   (Tex.  Oiv.  App.)    106  S.  W.  1127. 

700.      A   conductor    acts   within   the  5.  Tietz   v.   International   Ry.  Co., 

scope  of  his  powers  if,  while  stopping  186  N.  Y.  347,  78  N.  E.  1083,  rev'g 

at  a  place  at  which  it  is  not  custom-  107  App.  Div.   620,   95  N.  Y.   Supp. 

ary  to  receive  passengers,  he  grants  1163. 

perraission  to  a,  passenger  to  tempo-  When  a  siti-eet  car  conductor  having 

rarily  leave  the  train.     Birmingham  doubts  of  the  payment  of  a  boy's  fare, 

Ry.,  etc.,  Co.  v.  Jung,   (Ala.)   149  So.  who  claimed  ibhat  his  father  had  paid 

434.  it,  requested  the  boy  to  show  him  his 

4.  Hanlon  v.  Central  R.  Co.  of  N.  father,  and  thereby  implied  that  he 

J.,   187  N.  Y.  73,  79  N.  E.  846,  aff'g  -n-oiild    a=k:    the    person    pointed    out 
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negro  to  occupy  a  seat  in  the  coach  reserved  for  white  passengers, 
and  thereafter,  on  an  altercation  over  the  payment  of  fare,  at- 
tempted to  eject  such  negro,  thereby  creating  a  panic  among  the 
other  passengers,  the  carrier  was  liable  for  injuries  received  by  the 
plaintifi,  a  white  passenger,  through  falling  from  the  platform  of  a 
car  while  attempting  to  escape  from  the  difKculty.^  The  con- 
ductor, as  defendant's  servant,  being  in  charge  of  its  street  car, 
it  was  responsible  for  his  acts,  even  though  constituting  gross  neg- 
ligence, in  starting  the  car  with  a  cripple  standing  on  the 
step  outside  the  locked  doorJ  When  a  passenger  falls  from  a 
train,  that  the  conductor  is  in  control  of  the  train  will  not  excuse 
any  ofEcer  of  the  train,  knowing  of  the  fall,  from  using  the  highest 
degree  of  care  for  the  safety  of  the  passenger,  either  in  stopping 
the  train,  or  taking  other  prompt  measures,  and  their  failure  to 
exercise  that  care  is  a  failure  of  the  railroad  itself.*  It  was  im- 
material what  position  in  the  railroad  company's  employ  a  ser- 
vant held  to  whom  a  passenger  reported  the  condition  of  a  door  of 

whefcher  the  boy's  statement  was  true,  reotly  responsible  for  the  segregation, 

but  did  not  by  his  threatening  man-  and     it     only    through     his     neglect 

ner  require  the  boy  to  go  on  the  run-  that  the  company  can  be  made  liable 

ning  board  of  the  car,  and  there  was  for  resultant  injury  to  a,  passenger, 

nothing  to  show  that  the  conductor  but,  if  the  brakeman,  porter,  or  other 

anticipated  that  the  boy  would  do  so,  employe  connected  with  the  passenger 

the  injury  sustained  by  the  boy  on  department  of  the  train  knows  or  is 

his    leaving    his    seat,    and    stepping  informed  that  a  passenger  is  riding  in 

onto  the   running  board   and   falling  a  wrong  compartment,  be  must  notify 

from  the  car,  was  not  occasioned  by  the  conductor  as  soon  as  practicable, 

the     negligence     of     the     conductor.  and  if  he  fails  to  do  so,  or  if  the  con- 

Goodfellow  V.  Detroit  Union  Ey.,  155  ductor  fails  to  act  on  such  notifica- 

Mich.  578,  119  N.  W.  900,  15  D,itroit  tion  as  soon  as  practicable,  the  com- 

lyeg.  N.  1139.  pany  is  liable ,  for  resultant  injuries. 

6.  Louisville  &  E.   R.  Co.  v.  Vin-  Louisville    &,   N.    R.    Co.   v.   Renfro's 

cent,  29  Ky.  Law  Rep.  1049,  98  S.  W.  Adm'r,  143  K.  590,  135  S.  W.  266. 

898.  7.  Yancy  v.  Boston  Elev.  Ry.  Co., 

Under    the    Kentucky    statute    re-  305  Mass.  163,  91  N.  E.  203,  36  L.  R. 

quiring  railroad  conductors  to  s^re-  A.  (N.  S.)   1317. 

gate  white  and  negro  passengers,  the  8.  Brioe  v.  Southern  Ry.  Co.,  85  8. 


cr>n 


ductor    is    the    only    emiploye    di-  ,    C.  316,  67  S.  E.  243. 
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a  car  which  subsequently  injured  the  passenger,  where  such  a 
servant  was  superintending  the  movement  of  the  cars,  as  the  rail- 
road company  would  be  liable  for  his  negligence  no  matter  what 
position  he  held  in  its  employ.'  A  carrier  is  liable  in  damages 
for  the  communication  of  smallpox  by  a  ticket  agent  to  a  pas- 
senger buying  tickets  from  him,  where  the  agent  knows  he  is  in- 
fected.^" Where  a  street  railway  company  sold  a  return  ticket 
to  a  point  on  another  railway  with  which  it  connected  and  ran  a 
car  operated  by  its  own  crew  to  the  point  in  question,  it  was  liable 
to  the  purchaser  of  the  ticket  injured  by  the  negligence  of  its  em- 
ployes while  the  car  was  running  on  the  connecting  line.^^  A 
motorman,  in  charge  of  a  car  loaded  with  passengers,  who  sets 
his  brakes,  turns  off  his  power,  permits  his  car  to  descend  an 
eleven  per  cent,  grade  without  guiding  hand,  leaves  his  controller 
surrounded  by  passengers,  any  one  of  whom  may  release  the  brakes 
or  turn  on  the  power  at  will,  and  goes  so  far  from  his  post  of  duty 
that  he  cannot  return  thereto  until  the  car  has  sped  a  distance  of 
four  or  five  blocks,  without  some  controlling  necessity  for  such 
action  on  his  part.,  is  guilty  of  gross  and  inexcusable  negligence.** 
Since  a  passenger  train  conductor  did  not  have  the  right  to  pre- 
vent a  trespasser  boarding  the  train  at  a  station  from  alighting 
therefrom  while  it  was  moving  two  miles  an  hour  in  leaving  the 
station,  his  failure  to  prevent  him  from  alighting  was  not  negli- 
gence, making  the  company  liable  for  injuries  sustained  in  alight- 

9.  International,    etc.,    R.     Co.    v.  to  see  how  it  could  be  repaired,  or 

Lane,    (Tex.   Civ.   App.)    127   S.   W.  that  it  was  imskillfully  lifted.    Jones 

1066.  V.  St.  Louis,  L  M.  &  S.  Ry.  Co.,  135 

The  inference  tha/t  a  car  repairer  Mo.  App.  468,  116  S.  W.  4. 
nen^ligently    pushed    up    a    car    door  10.  Missouri,  etc,  R.  Co.  of  Texas 

which  he  had  been  requested  to  repair  v.  Raney.   (Tex.  Oiv.  App.)   99  S.  W. 

by  the  shipper  accompanying  the  car,  589. 

whereby  it  was  caused  to  fall  on  the  11.  Moss  v.  Lancaster,  etc.,  St.  R. 

shipper    and    injure   him,    is   unwar-  Co.,  218  Pa.  601,  67  Atl.  869. 
rantable,   where   it   does   not   appear  12.  Mooney  v.  Seattle,  etc.,  Ry.,  47 

that  it  was  necessary  to  lift  the  door  Wash.  540,  92  Pac.  414. 
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ing.*'  That  an  injury  to  a  passenger  in  a  livery  car- 
riage arose  from  the  driver's  independent  act,  in  leaving  rthe 
carriage  unattended  did  not  relieve  his  master  from  liability. 

A  railroad  company  is  liable  for  the  intentional  acts  of 
its  sv^itchmen  in  the  performance  of  their  duties  as  such. 
A  railroad  company  is  liable  for  the  wanton  and  malicious 
act  of  a  brakeman  in  calling  to  every  one  to  jump  for  their  lives 
■when  there  was  no  reasonable  ground  for  danger,"  although  such 
brakeman  had  no  express  duty  to  perform  in  or  about  the  car  in 
which  passengers  were  being  carried  on  a  mixed  train,  or  in  the 
direction  of  passengers.^'  The  conductor  of  a  passenger  train  who 
accepts  an  unattended  passenger  so  drunk  as  to  be  unable  to  look 
after  himself  is  acting  within  the  scope  of  his  authority.-'*  Proof 
that  defendant's  train,  having  started  before  plaintiff  could  get 
on,  stopped  for  her  away  from  the  platform,  where  she  could  not 
get  on  without  assistance,  was  sufficient  to  support  a  finding  that 
defendant's  servant,  in  assisting  her,  was  acting  within  the  scops 
of  his  duties."     It  is  not  within  the  real  or  apparent  scope  of  a  sta- 

13.  McElvane  v.  Central  of  G-a.  R.  so  as  to  entitle  a  passenger  to  recover 
Co.,  170  Ala.  525,  54  So.  489.  who,   becoming  alarmed,   ran   to   the 

14.  John  J.  Radel   Co.  v.  Borches,  rear  platform  to   see  where  the  fire 
147  Ky.  506,  145  S.  W.  155.  was  and  was  thrown  therefrom  on  the 

15.  Richmond  v.  Missouri  Pac.  R.  train   being    suddenly    stopped.     Chi- 
Co.,  162  Mo.  App.  422,  144  S.  W.  168.  eago,  R.  I.  &  P.  Ry.  Oo.  v.  James,  — 

16.  Ephland  v.   Missouri   Pac.  Ry.  Kan.  — ,  100  P.  641. 

Co.,  71  Mo.  App.  597.  18.  Price  v.  St.  Louis,  etc.,  R.  Co., 

17.  Ephland  v.   Missouri   Pac.  Ry.       75  Ark.  479,  88  S.  W.  575,  112  Am. 
Co.,   137   Mo.   187,   37   S.  W.   820,   38       St.  Rep.  79. 

S.  W.  926,  35  L.  R.  A.  107,  59  Am.  19.  Western  &  A.  R.  Co.  v.  Voils, 

St.  Rep.  498.  98  Ga.  446,  28  S.  E.  483,  35  L.  R.  A. 

It  was  not  negligence  for  the  con-  655. 
ductor  of  a  freight  to  inform  the  pas-  A   prospective    passenger   may   as- 

sengers  riding  in  the  caboose  of  the  sume,  if  not  notified  to  the  contrary, 

existence  of  fire  on  the  train,  or  to  that  employes  in  charge  of  a  train  at 

give  the  information  without  any  ac-  a  sitation  have  authority  to   act  for 

eompanying  assurance  that  there  was  the  company  as  to  assisting  and  pro- 

uo  immediate  danger,  or  to  make  the  tecting  passengers.     Chiicago,  etc.,  R. 

announcement  in  a  loud  voice  and  in  Co.  v.  Sears,   (Tex.  Civ.  App.)   130  S. 

a  manner  deemed  to  stiow  pxcitpraent,  W.  1019. 
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tion  agent's  duty  to  give  directions  to  passengers  as  to  boarding 
trains,  and  a  passenger  who  boards  a  moving  train  under  the 
direction  of  a  station  agent  does  so  at  his  own  risk,  and  cannot 
recover  from  the  railroad  company  for  resulting  injuries.^"  A 
carrier  is  absolutely  liable  for  injuries  to  a  passenger  caused  by 
the  misconduct  of  its  servants  while  engaged  in  the  performance 
of  the  contract  of  carriage. ^^  A  carrier  is  not  ordinarily  respon- 
sible for  the  tortious  acts  of  its  servants  when  not  engaged  in  their 
assigned  and  appropriate  duties.^  Where  a  railroad  employe  in- 
trusted with  a  switch  key  leaves  the  switch,  lock  insecurely  fas- 
tened, his  act  is  one  within  the  ordinary  scope  of  his  employment 


20.  Chicago,  etc.,  R.  Co.  v.  Koehler, 
47  111.  App.  147. 

A  carrier  .is  liable  to  a  passenger, 
waiting  at  a  depot  for  a  train,  for  in- 
juries proximately  resulting  from  the 
improper  acts  of  the  servant  in 
charge  of  the  depot,  done  in  the  dis- 
charge of  the  duties  of  the  employ- 
ment. Gulf,  etc.,  R.  Co.  v.  Luther, 
(Tex.  Civ.  App.)    90  S.  W.  44. 

21.  Hayne  v.  Union  St.  Ry.  Co., 
189  Mass.  551,  76  N.  E.  219,  3  L.  R. 
A.  (N.  S.)  605,  109  Am.  St.  Rep. 
635. 

A  brakeman,  whose  duty  it  is  to 
assist  passengers  on  and  off  the  car 
and  call  stations  and  the  like,  is  act- 
ing in  the  scope  of  his  agency  in  di- 
recting a  passenger  who  is  being  car- 
ried past  his  station  to  jump  from 
the  train,  and  the  carrier  is  bound  by 
his  direction.  Owens  v.  Wabaah  Ry. 
Co.,   84  Mo.  App.   143. 

Where  defendant's  baggage  ma.ster, 
for  his  own  amusement,  by  threats 
and  menaces,  caused  a,  passenger  who, 
through  ignoranee  or  carelessness,  en- 
tered the  express  car,  to  jump  from 
the  car  while  in  motion,  defendant  is 


not  liable  for  the  injury  resulting 
therefrom,  as  such  acts  of  the  bag- 
gage master  were  not  within  the 
scope  of  his  employment.  Louisville, 
etc.,  R.  Co.  v.  Douglass,  69  Miss.  723, 
11  So.  933,  30  Am.  St.  Rep.  582. 

When  a  train  arrived  at  a  depot,  it 
appeared  that  the  conductor  had  not 
been  able  to  collect  all  the  tickets, 
and  a  brakeman,  not  on  duty,  at- 
tempted to  collect  the  tickets  as  the 
passengers  were  alighting.  He  pushed 
by  one  of  the  passengers,  throwing 
her  from  the  platform,  whereby  she 
was  injured.  There  was  evidence  that 
it  was  a,  brakeman's  duty,  under  the 
circumstances  of  the  case,  to  notify 
some  one  in  authority  that  the  tick- 
ets had  not  been  collected.  Beild, 
that  there  was  evidence  on  which  to 
charge  that  if  in  the  performance  of 
his  duty  the,  brafceman  left  the  oar, 
and  negligently  pushed  plaintiff  off, 
defendant  was  responsible.  Sohimpf 
V.  Harris,  185  Pa.  St.  46,  42  W.  N.  O. 
59,  39  Atl.  620. 

82.  Marks  v.  Alaska  S.  S.  Co., 
(Wash.)   127  Pac.  1101. 
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and  the  railroad  company  is  liable  for  resulting  damages.^'     The 
conductor  of  a  street  car  must  control  the  operation  of  the  car,  and 
enforce  the  rules  of  the  company  so  far  as  they  affect  the  trans- 
portation of  passengers.^*     Where  a  street  car  conductor,  acting 
within  the  scope  of  his  employment,  commits  a  malicious  tort 
against  a  passenger,  the  company  is  liable  to  the  same  extent  as 
an  individual  would  be.^^    Where  the  conductor  of  a  trolley  car, 
who  had  undertaken  to  let  off  at  a  given  destination  the  plaintiff, 
who  was  a  stranger,  carried  him  past  it,  and  then  let  the  plaintiff 
off  on  the  company's  right  of  way,  and  directed  him  to  walk  back 
on  the  track,  and  while  obeying  this  instruction,  in  the  nighttime, 
the  plaintiff  followed  the  track  on  to  a  trestle,  where  he  was  struck 
by  a  car  of  the  defendant  coming  from  the  opposite  direction,  in 
giving  this  instruction  the  conductor  was  acting  as  the  agent  of 
the  company.^*     A  street  railroad  company  was  liable  for  the 
motorman's  negligence  resulting  in  injuries  to  a  minor  whom  the 
motorman  permitted  to  ride  on  the  car  in  consideration  of  certain 
services  rendered,  though  the  motorman  had  no  authority  to  make 
such  arrangement."    Where  a  passenger  on  a  train  under  control 
of  a  switch  crew  was  ordered  by  the  only  member  thereof  present 
to  alight,  he  had  a  right  to  presume  that  such  employe  had  au- 
thority to  give  such  command.^*     Where  plaintiff,  who  was  di- 

23.  Texas  &  G.  Ry.  Co.  v.  Boren,      made.    .Tagger  v.  People's  St.  Ey.  Co., 
(Tex.  Civ.  App.)    149  S.  W.  295.  180  Pa.  436,  36  Atl.  867,  38  L.  E,.  A. 

24.  Mittleman       v.       Philadelphia      786. 

Eap.  Trans.  Co.,  221  Pa.  485,  70  Atl.  25.  Grayson   v.    St.   Louis   Transit 

828,  18  L.  E.  A.   (N.  S.)   503.  Co.,  100  Mo.  App.  60. 

A  request  by  a  conductor  of  a  street  26.  Young  \.  Oamden,  etc.,  E.  Oo., 

car   for  a  passenger  to  ride  on  the  60  N.  J.  Law,  193,  37  Atl.  1013. 

platform  amounts  to   a  direotion  to  27.  Denison  &  S.  Ey.  Co.  v.  Carter, 

ride   there.      Terre   Haute   Elec,   Ey.  98  Tex.  196,  82  S    W.  782,  107  Am. 

Co.  V.  Lauer,  21  Ind.   Ap'p.  466,   52  St.  Eep.  636,  rev'g   (Tex.  Oiv.  App.) 

N.  E.  703.  79  S.  W.  320. 

An  electric  railroad  company  is  not  28.  Gulf,    etc.,   E.   Co.   v.   Shelton, 

bound   by   its   employes'   practice    of  (Tex.  Oiv.  App.)  69  S.  W.  653,  70  S. 

slacking  "the  speed  of  a  car  to  enable  W.  359,  aff'd  96  Tex.  301,  72  S.  W. 

ft  particular  passenger  to  alight  at  a  165. 
point    where    no    sitop    is    ordinarily 
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rected  by  a  brakeman  to  ride  on  tbe  footboard  of  tbe  engine,  was 
injured  while  attempting  to  climb  over  tbe  tender  at  tbe  alleged 
request  of  tbe  engineer  by  tbe  engineer's  negligent  act  in  causing 
tbe  engine  to  suddenly  lurcb  forward,   sueb  negligent  act  was 
witbin  tbe  scope  of  tbe  engineer's  duty  to  control  the  movement 
of  tbe  locomotive,  for  which  the  company  was  liable.^'    A  carrier 
is  liable  to  a  passenger  thereof  for  injury  inflicted  on  him  by  its 
servant,  in  whatever  capacity  the  serv^t  may  be  employed.'"    In 
an  action  against  a  railroad  company  for  personal  injuries,  where 
the  contention  of  tbe  plaintiff  is  that  she  was  directed  by  the  con- 
ductor to  get  off  at  a  station  at  which  the  train  stopped  and  pur- 
chase a  ticket,  it  not  being  claimed  that  the  conductor  was  not 
within  tbe  strict  line  of  bis  authority  in  enforcing  the  payment 
of  fare,  evidence  of  the  conversation  between  her  and  the  con- 
ductor in  regard  to  such  direction  is  admissible.'^     Where  plain- 
tiff in  an  action  for  negligent  injuries  left  bis  compartment  in  the 
front  end  of  defendant's  railroad  coach  on  approaching  a  station, 
passed  through  the  baggage  compartment  to  the  one  in  tbe  rear, 
and  stood  in  the  door  opening  thereto,  with  bis  hand  against  the 
door  facing,  and  while  be  was  in  this  position,  a  brakeman,  who 
bad  his  back  toward  him,  and  was  stooping  over  to  light  a  lantern, 
called  out,  "  Shut  the  door !  "  which  some  one  near  tbe  door  did, 
thereby  injuring  tbe  plaintiff's  band,  tbe  defendant  carrier  was 
not  guilty  of  negligence.'^ 

§  30.  Acts  of  employes  for  which  carrier  is  liable — Elevators. 

Where  it  was  the  duty  of  tbe  cashier  in  defendant's  store  to  see 
that  the  door  of  tbe  passenger  elevator  was  kept  shut  when  not 
in  use,  but  not  her  duty  to  shut  it  herself,  and  she  noticed  that 

29.  Claiborne  v.  Missouri,  etc.,  E.  31.  Chicago  &  A.  R.  Co.  t.  Fla- 
Co.  of  Texas,  21  Tex.  Civ.  App.  648,      harty,  93  111.  App.  563. 

57  S.  W.  336.  32.  Brineger  v.  Louisville  &  N.  R. 

30.  St.  Louis  S.  W.  R.  Co.  of  Texas  Co.,  34  Ky.  Law  Rep.  1973,  72  S.  W. 
V.  Franklin,    (Tex.  Civ.  App.)    44  S.      783. 

W.  701. 
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the  elevator  had  moved  up  above  the  level  of  the  floor  for  some 
feet,  and,  without  knowing  of  the  approach  of  plaintiff,  a  cus- 
tomer, the  cashier  instructed  one  of  the  bundle  boys  to  shut  the 
door,  the  evidence,  in  an  action  by  plaintiff  for  injuries  sustained 
owing  to  her  having  stepped  into  the  shaft,  warranted  a  finding 
that  the  act  of  the  boy  in  pulling  down  the  elevator  before  shutting 
the  door  was  in  the  apparent  scope  of  his  authority  in  obeying  the 
cashier's  order.''  The  janitor  of  a  building,  who,  while  riding  in 
the  elevator,  moves  the  elevator  boy's  stool,  without  the  latter's 
knowledge,  does  not  act  as  the  servant  or  agent  of  the  owner  of 
the  building  in  so  doing,  so  as  to  make  it  liable  for  his  negligence 
therein  to  a  passenger  injured  by  the  starting  of  the  elevator,  by 
the  boy  taking  hold  of  the  lever  when  clutching  for  something  to 
support  him,  as  he  lost  his  balance  while  attempting  to  sit  down.'* 
Where  defendant's  hall  boy,  who  was  not  charged  with  any  duty 
of  operating  an  elevator  in  defendant's  office  building,  or  of  seeing 
that  it  was  operated,  requested  another  boy  not  in  defendant's  em- 
ploy to  operate  the  elevator  to  take  plaintiff  to  one  of  the  upper 
floors  of  the  building,  and  while  doing  so  plaintiff  was  injured  by 
the  boy's  negligent  operation  of  the  elevator,  the  relation  of  mas- 
ter and  servant  did  not  exist  between  defendant  and  the  boy  run- 
ning the  elevator;  hence  defendant  was  not  liable  for  his  negli- 
gence.'^ A  master  is  not  liable  for  injuries  to  a  child  by  the  negli- 
gence of  a  passenger  elevator  operator,  who  was  acting  outside  the 
scope  of  his  employment  in  letting  her  ride  thereon,  on  the  theory 
that  a  master  is  responsible  for  the  acts  of  his  servants  because 
the  master  had  placed  him  in  charge  of  a  dangerous  instrumental- 
ity, where  the  injury  resulted  from  the  negligent  act  of  the  opera- 
tor, and  not  from  the  character  of  the  elevator  itself." 

33.  H.  B.  Phillips  Co.  v.  Pruitt,  26      L.  R.  A.  938. 

Ky.   Law   Rep.   831,   1105,   82   S.   W.  35.  Board  of  Trade  Bldg.  Corp.  v. 

638,  83  S.  W.  114.  Cralle,  109  Va.  246,  S3  S.  E.  995. 

34.  Gibson  v.   International   Tract.  36.  Sweeden  v.  Atkinson  Improve- 
Co.,  177  Mas=,   100.   53  N".  E.  378,  52  ment  Co.,  93  Ark.  397,  13i5  S.  W.  439. 
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§  31.  Carrier's  liability  for  assaults  by  servants. 

An  unjustifiable  or  willful  assault  upon  a  passenger  by  an  em- 
ploye of  the  carrier,  who  owes  him  the  duty  of  protection,  renders 
the  carrier  responsible  for  the  injuries  caused  thereby;  and  it  mat- 
ters not  that  the  act  of  the  employe  was  malicious  and  wanton,  if 
done  in  the  course  of  the  discharge  of  his  duties  to  his  employers, 
which  relate  to  the  passenger."    Where  authority  is  conferred  to 


37.  N.  Y. — Willis  v.  Metropolitan 
St.  Ry.  Co.,  76  App.  Div.  (N.  Y.) 
340,  78  N.  Y.  Supp.  478,  33  Civ.  Proc. 
R.  119;  Sohwartaman  v.  Brooklyn 
Heights  R.  Co.,  84  App.  Div.  (N.  Y.) 
608,  82  N.  Y.  Supp.  «90;  Moritz  v. 
Interurban  St.  Ry.  Co.,  84  N.  Y. 
Supp.  162;  Palmeri  v.  Manhattan  R. 
Co.,  133  N.  Y.  261,  28  Am.  St.  Rep. 
632 ;  Stewart  v.  Brooklyn,  etc.,  R.  Co., 
90  N.  Y.  588,  43  Am.  Rep.  185,  30  N. 
E.  1001,  16  L.  R.  A.  136;  Peck  v.  New 
York  Cent.,  etc.,  R.  Co.,  70  N.  Y. 
587;  Higgins  v.  Watervliet  Turn- 
pike, etc.,  Co.,  46  N.  Y.  23,  7  Am. 
Rep.  293;  Simonin  v.  New  York,  etc., 
R.  Co.,  36  Hun  (N.  Y.),  214;  Fisher 
V.  Metropolitan  El.  R.  Co.,  34  Hun 
(N.  Y.)  433;  Flynn  v.  Central  Park, 
etc.,  R.  Co.,  49  N.  Y.  Super.  Ot.  81; 
Priest  T.  Hudson  River  R.  Co.,  40 
How.  Pr.  (N.  Y.)  456;  Franklin  v. 
Third  Ave.  R.  Co.,  52  App.  Div.  (N. 
Y.)  512,  65  N.  Y.  Supp.  434;  Lyons 
V.  Broadway,  etc.,  R.  Co.,  32  St.  Rep. 
(N.  Y.)  232,  10  N.  Y.  Supp.  237; 
Pinder  v.  Brooklyn  Heights  R.  Co.,  65 
App.  Div.  (N.  Y.)  521,  72  N.  Y. 
Supp.  1082. 

Arh. — St.    Louis,    etc.,    R.    Co.    v.-- 
Dowgiallo,  (Ark.)  101  S.  W.  412;  St.*^ 
Louis  S.  W.  R.  Co  v.  Mallard,  (Ark.) 
148  S.  W.  261. 

Colo. — Wright  v.  Ohioago,  etc.,  R. 
Co.,  4  Colo.  Aipp.  102,  35  Pac.  196. 


Ga. — Central,  etc.,  R.  Co.  v.  Brown, 
113  Ga.  414,  38  S.  E.  989,  S4  Am.  St. 
Rep.  250. 

III. — Springfield  Consol.  R.  Co.  v. 
Flynn,  55  111.  App.  600;  St.  Louis, 
etc.,  R.  Co.  V.  Dalby,  19  111.  353. 

Ind. — Evansville,  etc.,  R.  Co.  v. 
Darting,  6  Ind.  App.  375,  33  N.  E. 
636;  Terre  Haute,  etc.,  R.  Co.  v. 
Jackson,  81  Ind.   19. 

Kan. — ^Morey  v.  Chicago,  etc.,  R. 
Co.,  86  Kan.  73,  119  Pac.  544;  Atchi- 
son, etc.,  R.  Co.  V.  Henry,  55  Kan. 
715,  29  L.  R.  A.  465,  2  Am.  &  Eng.  R. 
Gas.  N.  S.  418,  41  Pac,  952. 

Ky. — Kinney  v.  Louisville,  etc.,  R. 
Co.,  99  Ky.  59,  34  S.  W.  1066;  Louis- 
ville, etc.,  R.  Co.  V.  McEwan,  17  Ky. 
L.  Rep.  406,  31  S.  W.  465;  Louis- 
ville, etc.,  R.  Co.  V.  Finn,  16  Ky.  L. 
Rep.  57. 

La. — Clerc  v.  Morgan's  L.  &  T.  R. 
Co.,  107  La.  370,  31  So.  886,  90  Am. 
St.  Rep.  319;  Williams  v.  Pullman 
Palace  Car  Co.,  40  La.  Ann.  417,  8 
Am.  St.  Rep.  538;  Block  v.  Banner- 
man,  10  La.  Ann.  1. 

J/d.— Rosenkovitz  v.  United  Rys. 
etc.,  108  Md.  306,  70  Atl.  108. 

Mass. — ^Bryant  v.  Rich,  106  Mass. 
180,  8  Am.  Rep.  311.  A  carrier  is 
liable  where  plaintiff,  after  a  street 
car  had  stopped  for  the  purpose  of 
receiving  passengers,  and  while  still, 
or   slovry   moving,   attempted  to  get 
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act  for  another  without  special  limitation,  it  carries  with  it  by 
implication  authority  to  do  all  things  necessary  to  its  execution; 
and  when  it  involves  the  exercise  of  the  discretion  of  the  servant, 
or  the  use  of  force  towards  or  against  another,  the  use  of  such  dis- 
cretion or  force  is  a  part  of  the  thing  authorized,  and  when  exer- 
cised becomes  as  to  third  persons  the  discretion  and  act  of  the 
master,  and  this  although  the  servant  departed  from  the  private 
instructions,  of  the  master,  provided  he  was  engaged  at  the  time 
in  doing  his  master's  business  and  was  acting  within  the  general 


on,  and  was  viocntly  and  without 
provxHsation  assaulted  by  the  con- 
ductor, causing  plaintiff  to  fall  from 
the  car,  whereby  he  sustained  injur- 
ies. Strauss  v.  St.  Louis  Transit  Co., 
102  Mo.  App.  644,  77  S.  W.  156. 

Minn. — Lucy  v.  Chicago,  etc.,  R. 
Co.,  64  Minn.  7,  65  N.  W.  944,  31  L. 
B,.  A.  551;  Hosted  v.  Great  Northern 
Ey.  Co.,  76  Minn.  123,  78  N.  W.  971. 

Miss. — Illinois  Cent.  E.  Co.  v.  Mi- 
nor  (Miss.),  16  L.  E.  A.  627. 

Mo. — Eobinson  v.  St.  Louis,  etc., 
E.  Co.  (Mo.  App.),  77  S.  W.  493; 
Mueller  v.  St.  Louis  Transit  Co.,  3 
St.  Ey.  Eep.  567,  108  Mo.  App.  325, 
83  S.  W.  270;  O'Donnell  v.  St.  Louis 
Transit  Co.,  3  St.  Ey.  Eep.  568,  107 
Mo.  App.  34,  80  S.  W.  315;  Tanger 
V.  South  West  Mb.  El.  Ey.  Co.,  85 
Mo.  App.  28;  O'Donnel  v.  St.  Louis 
Transit  Co.  (Mo.  App.),  80  S.  W. 
315. 

Ohio. — ^Passengers  R.  Co.  v.  Young, 
21  Ohio  St.  518,  8  Am.  Eep.  78; 
Pittsburgh,  etc.,  E.  Co.  v.  Slusser,  19 
Ohio  St.  157. 

Mich. — Johnson  v.  Detroit,  etc.,  E. 
Co.,  130  Mich.  453,  90  N.  W.  274,  9 
Det.  Leg.  N.  133. 

Pa. — Sharrer  v.  Paxson,  171  Pa.  St. 


Tenn. — West  Memphis  Packet  Co. 
V.  White,  99  Tenn.  356,  41  S.  W.  383, 
38  L.  R.  A.  427;  Springer  Trans^p. 
Co.  V.  Smith,  16  Lea  (Tenn.),  498. 

Tex. — St.  Louis,  etc.,  E.  Co.  v. 
Johnson,  39  Tex.  Civ.  App.  ie4,  68  S. 
W.  58;  Texas,  etc.,  E.  Co.  v.  Edmond 
(Tex.  Civ.  App.)  29  S.  W.  518;  Dil- 
linghajn  v.  Anthony,  73  Tex.  47,  11 
S.  W.  139,  3  L.  E.  A.  634,  15  Am.  St. 
Rep.  753;  Galveston,  etc.,  E.  Co.  v. 
La  Prelle,  37  Tex.  Civ.  App.  496,  65 
S.  W.  488. 

To. — Connell  v.  Chesapeake,  etc.,  R. 
Co.,  93  Va.  44,  24  S.  E.  467;  Norfolk 
&  W.  R.  Co.  V.  Brame,  (Va.)  63  S.  E. 
1018. 

Wis. — Fick  V.  Chicago,  etc.,  R.  Co., 
68  Wis.  469,  33  N.  W.  537,  60  Am. 
Rep.  878,  assault  by  one  acting  tem- 
parily  as  agent  of  a  railroad  com- 
pany. 

Wash. — Cunningham  v.  Seattle 
Elec.,  etc.,  R.  Co.,  3  Wash.  471. 

W.  Fa.— Smith  v.  Norfolk,  etc.,  R. 
Co.,  48  W.  Va.  69,  35  S.  E.  834. 

TJ.  8. — St.  Louis,  etc.,  R.  Co.  v. 
Meyer,  40  U.  S.  App.  554,  77  Fed. 
150,  23  C.  C.  A.  100.  See  also  oases 
cited  in  notes  to  §  19,  ante. 
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scope  of  his  employment.  In  most  cases  where  the  master  has 
been  held  liable  for  the  tortious  act  of  the  servant,  the  servant 
acted  not  only  without  express  authority  to  do  the  wrong,  but  in 
violation  of  his  duty  to  the  master.^*  The  weight  of  authority 
holds  that  a  passenger  upon  the  vehicle  of  a  common  carrier  is 
entitled  to  be  safely  transported,  and  that  any  act  on  the  part  of 
the  carrier's  servants  in  carrying  out  its  contract,  whether  care- 
lessly done  or  done  with  personal  malice  on  the  part  of  the  servant, 
which  results  in  injury  to  the  plaintiff,  must  charge  the  carrier 
with  liability,  and  that  the  cause  of  action,  whether  for  the  assault 
or  for  negligence,  is  properly  maintainable  against  the  carrier.'' 
But  the  act  of  the  employe  complained  of  must  be  while  he  is  in 
the  discharge  of  his  duty  or  within  the  line  or  scope  of  his  em- 
ployment.*"   The  rule  that  the  carrier  is  responsible  for  the  willful 


38.  Nowack  v.  Metropolitan  St.  Ry. 
Ck).,  166  N.  Y.  433;  Rounds  v.  Dela- 
ware, etc.,  R.  Co.,  64  N.  Y.  129,  21 
Am.  Rep.  597. 

39.  Willis  V.  Metropolitan  St.  Ry. 
Co.,  76  App.  Div.  (N.  Y.)  340,  78  N". 
Y.  Supp.  478;  McCann  v.  Sixth  Ave. 
R.  Co.,  117  N.  Y.  505,  23  N.  E.  164, 
15  Am.  St.  Resp.  539;  Stewart  v. 
Brooklyn  &  C.  R.  Co.,  90  N.  Y.  558, 
592,  593,  43  Am.  Rep.  185,  and  au- 
thorities there  cited;  Dwinelle  v.  New 
York  Cent.  R.  Co.,  130  N.  Y.  117, 
122,  24  N.  E.  319,  8  L.  R.  A.  136,  28 
Am.  St.  Rep.  632;  Hart  v.  Metro- 
politan St.  Ry.  Co.,  65  App.  Div.  (N. 
Y.)  493,  495,  72  N.  Y.  Supp.  797,  and 
authorities  there  cited;  Lake  Shore, 
etc.,  Ry.  Co.  v.  Prentice,  147  U.  S. 
101,  109,  13  Sup.  Ct.  281,  37  L.  Ed. 
97,  and  authorities  there  cited;  Mul- 
ligan V.  New  York,  etc.,  R.  Co.,  139 
N.  Y.  506,  512,  29  N.  E.  952,  14  L.  R. 
A.  791,  26  Am.  St.  Rep.  539;  Magar 
V.  Hammond,  54  Aipp.  Ddv.    (N.  Y.) 


532,  67  N.  Y.  Supp.  63,  and  authori- 
ties cited;  Nowack  v.  Metropolitan 
St.  Ry.  Co.,  166  N.  Y.  433,  440,  60 
N.  E.  32,  54  L.  R.  A.  593,  83  Am.  St. 
Rep.  691.  See  also  Bay  v.  United 
Tract.  Co.,  3  St.  Ry.  Rep.  715,  9S 
App.  Div.  (N.  Y.)  48,  89  N.  Y.  Supp. 
49. 

40.  Goodwin  v.  Cincinnati  Tract. 
Co.,  175  Fed.  61 ;  Palmer  v.  Winston- 
Salem  Ry.  &  Elec.  Co.,  131  N.  C.  250, 
42  S.  E.  604 ;  McGilvray  v.  We3.t  End 
St.  R.  Co.  (Mass.),  41  N.  E.  116, 
where  the  assault  by  the  employe  was 
upon  one  waiting  in  the  street  in 
front  of  the  carrier's  carhouse  to 
take  a  car,  and  was  unauthorized  and 
unratified  by  the  carrier;  La  Fitte  v. 
New  Orleans,  etc.,  Co.  (La.),  12  L.  R. 
A.  337,  8  So.  701;  Central  Ry.  Co.,  v. 
Peacock,  69  Md.  257,  14  Atl.  709, 
where  the  assault  was  committed  by 
the  driver  just  as  the  passenger  left 
the  oar  and  had  reached  the  sidewa'k 
for   the   purpose   of   making   a  com- 
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acts  of  its  employes  while  in  the  line  of  the  discharge  of  their  duty 
does  not  apply  to  a  case  where  a  passenger  provokes  an  assault  by 
acts  or  threats  of  personal  violence/^  or  commences  an  altercation 
with  the  carrier's  employe,  using  abusive  and  insulting  language, 
and  thus  provokes  an  assault  by  the  employe.*^    But  the  rule  has 


plaint  at  the  company's  office;  and  it 
was  held  that  the  company  was  not 
responsible,  altliough  the  assault  was 
prompted  by  a  quarrel  between  the 
driver  and  the  passenger  before  the 
latter  left  the  car,  although  it  was 
suggested  by  the  court  that  if,  w\hile 
the  car  stopped  momentarily  before 
the  office,  the  passenger  stepped  out 
for  the  special  purpose  of  making 
complaint,  intending  to  return  and 
resume  his  journey,  to  the  knowledge 
of  the  company's  servants  in  charge 
of  the  car,  he  might  still  have  re- 
tained the  relation  of  a  passenger 
and  be  entitled  to  all  legal  rights  as 
fully  as  if  he  had  remained  in  the 
car;  Chicago  City  Ry.  Co.  v.  Cooper, 
138  111.  App.  538,  no  presumptions 
will  be  entertained  to  supply  the  aib- 
senoe  of  proof  that  the  servant  was 
acting  within  the  line  of  his  duty; 
Keokuk  North  Line  etc.,  Co.  v.  True, 
88  111.  608;  Jeffersonville,  etc.,  Co.  v. 
Riley,  39  Ind.  568;  State  v.  Grand 
Trunk  Ry.  Co.,  58  Me.  176;  Phila- 
delphia, etc.,  R.  Co.  V.  Crawford,  112 
Md.  508,  77  Atl.  378;  Goodloe  v. 
Memjphis  &  C.  R.  Co.,  170  Ala.  233,  29 
L.  R.  A.  729,  18  So.  166,  41  Cent.  L. 
J.  325,  where  an  employe  struck  a 
passenger  while  making  a  playful  at- 
tempt to  strike  another  employe.  But 
where  th«  assault  was  committed  by 
the  condwotor  while  the  passenger 
was  in  the  car  and  repeated  shortly 
afterwards  at  the  office  of  the  «om- 
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pany  whither  the  passenger  had  gone 
to  make  complaint  to  the  superin- 
tendent, and  it  was  impossible  to  de- 
termine from  the  evidence  where  the 
most  serious  wounds  had  been  in- 
flicted, the  company  was  held  liable. 
Savannah  St.  R.  Co.  v.  Bryan,  86 
Ga.  313,  13  S.  E.  307.  But  see  Mis- 
souri Pac.  R.  Co.  V.  Divinney,  66 
Kan.  776,  71  Pac.  855;  St.  Louis  & 
S.  F.  R.  Co.  V.  Sanderson,  99  Miss. 
148,  54  So.  «85;  Keen  v.  St.  Louis, 
etc.,  R.  Co.,  129  Mo.  App.  301,  108 
8.  W.  1135.  See  aiso,  §  20,  note  36, 
ante. 

41.  Weber  v.  Brooklyn,  etc.,  R.  Co., 
45  App.  Div.  (N.  Y.)  306,  63  N.  Y. 
Supp.  1. 

Provocation  by  a  passenger,  suoh 
as  interference  with  employes  in  the 
exercise  of  their  functions,  abusive 
language,  threats  and  assaults  upon 
them,  although  justifying  expulsion 
from  the  train,  does  not  bar  recovery 
for  injury  by  the  exercise  of  more 
force  than  is  actually  or  apparently 
necessary  to  repel  the  assault  or  pre- 
vent other  injury.  Layne  v.  Chesa- 
peake &  0.  R.  Co.,  66  W.  Va.  607,  67 
S.  E.  1103. 

42.  Baker  v.  Brooklyn  Union  Elev. 
R.  Co.,  130  N.  Y.  Supp.  690; 
Scott  V.  Central  Park,  etc.,  R. 
Co.,  53  Hun  (N.  Y.),  414,  34  St. 
Rep.  (N.  Y.)  754,  6  N.  Y.  Supp.  ^82; 
James  v.  Metropolitan  St.  Ry.  Co.,  80 
App.   Div.    (N.   Y.)    364,   80   N.   Y. 
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been  held  otherwise  in  a  number  of  cases.*'  The  carrier  is  never 
liable  for  an  injury  done  to  a  passenger  by  an  employe  while  acting 
in  self-defense  or  to  save  himself  from  bodily  harm.**     But  the 


Supp.  710,  where  an  assault  on  a 
passenger  by  a  conductor  was  pro- 
voked by  the  passenger's  violence; 
Harrison  v.  Fink,  42  Fed.  787; 
Peavey  v.  Georgia  K.,  etc.,  Co.,  81 
Ga.  485;  Eads  v.  Metropolitan  R.  Co., 
43  Mo.  App.  536;  Little  Miami  E.  Co. 
v.  Wetmore,  19  Ohio  St.  110,  2  Am. 
Rep.  337;  Wise  v.  Covington,  etc., 
St.  R.  Co.,  91  Ky.  537,  34  S.  W.  894; 
Georgia  R.,  etc.,  Co.  v.  Hopkins,  108 
Ga.  324,  33  S.  E.  965;  Centra,!,  etc., 
R.  Co.  V.  Motes,  117  Ga.  923,  43  S.  E. 
990. 

Provocation  by  insulting  words 
alone  does  not  justify  an  assault  on 
a  passenger  by  the  conductor.  Mo- 
Dade  v.  Norfolk  &  W.  Ry.  Co.,  68  S. 
E.  378. 

43.  O'Brien  v.  St.  Louis  Transit 
Co.,  212  Mo.  59,  110  S.  W.  705. 
Abusive  language  or  opprobrious  epi- 
thets alone  are  insufficient  to  justify 
the  commission  of  an  assault  by  a 
contluctor  on  a  passenger.  Birming- 
ham Ry.,  etc.,  Co.  v.  Mullen,  138 
Ala.  614,  35  So.  701;  Birmingham 
Ry.,  etc.,  Co.  v.  Baird,  130  Ala.  350, 
30  So.  456,  89  Am.  St.  Rep.  43,  54  L. 
E.  A.  752.  See  also  Weber  v.  Brook- 
lyn, etc.,  R.  Co.,  47  App.  Div.  {N. 
Y.)  306,  62  N.  Y.  Supp.  1;  Cog- 
gins  v.  Chicago,  etc.,  R.  Co.,  18  III. 
App.  620;  White  v.  South  Covington 
&  C.  St.  Ry.  Co.,  150  Ky.  681,  150  S. 
W.  837;  Wise  v.  South  Covington  & 
C.  Ry.  Co.,  17  Ky.  Law  Rep.  1359,  34 
S.  W.  894;  Haman  v.  Omaha  Ry.  Co., 
35  Neb.  74,  52  N.  W.  830;  Chicago, 
etc.,  R.  Co.  V.  Flexman,  103  111.  546; 


Baltimore,  etc.,  E.  Co.  v.  Barger,  80 
Md.  23,  45  Am.  St.  Rep.  319;  Coleman 
v.  Yazoo  &  M.  V.  R.  Co.,  90  Miss.  629, 
43  So  473;  Gallena  v.  Hot  Springs  R. 
Co.,  13  Fed.  116;  East  Tennessee, 
etc.,  R.  Co.  V.  Fleetwood,  90  Ga.  23, 
SE'eers,  looks  and  contemptuous  ges- 
tures will  not  justify  an  assault  by 
a  conductor  on  a  passenger;  see  also 
Texas,  etc.,  R.  Co.  v.  Williams,  62 
Fed.  440;  Bryan  v.  Chicago,  etc.,  R. 
Co.,  63  Iowa,  464,  16  Am.  &  Eng.  R. 
Cas.  335. 

Provocation  may  be  considered  in 
mitigation  of  compensatory  dam- 
ages: Freedman  v.  Metropolitan  St. 
Ry.  Co.,  2  St.  Ry.  Rep.  802,  89  App. 
Kv.  (N.  Y.)  486,  85  N.  Y.  Supp.  986; 
Mitchell  V.  United  Rys.  Co.,  125  Mo. 
App.  1,  102  S.  W.  661.  Contra:  Ma- 
honing Valley  R.  Co.  v.  De  Pascale,  3 
St.  Ry.  Rep.  737,  70  Ohio,  179,  71 
N.  E.  633. 

44.  New  Orleans,  etc.,  R.  Co.  v. 
Jopes,  142  U.  S.  18,  35  L.  Ed.  gi'', 
11  Ry.  &  Corp.  L.  J.  41,  12  Sup.  Ct. 
Rep.  190,  wherein  the  court  said: 
"There  is  no  misconduct  when  tlie 
conductor  uses  force  and  does  injury 
in  simple  self-defense;  and  the  rules 
that  determine  what  is  self-defense 
are  of  universal  application  and  are 
not  affected  by  the  character  of  the 
employment  in  which  the  party  is  en- 
gaged. Indeed,  while  the  courts  hold 
that  the  liability  of  a  common  car- 
rier to  its  passengers  for  the  assaults 
of  its  employes  is  of  a  most  singular 
character,  far  greater  than  that  of 
ordinary  employers  for  the  actions  of 
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fact  that  an  employe  who  assaulted  a  passenger  honestly  and  mis- 
takenly supposed  that  he  was  justified  would  not  exempt  the  car- 
rier from  liability,  where  such  was  not  the  case/^  The  mere  fact 
that  a  passenger  is  intoxicated  does  not  authorize  the  employes  of 
the  carrier  to  treat  him  with  personal  violence ;"  nor  does  the  fact 
that  he  has  violated  the  rule  of  the  company  operate  as  a  license 
to  such  employes  to  maltreat  a  passenger,  nor  relieve  the  carrier 
from  responsibility  for  such  violence  or  assault/'  The  rule  that 
the  master  is  not  liable  for  the  torts  of  the  servant,  unless  the  act 
itself  pertains  to  the  service  for  which  the  servant  is  employed, 
does  not  apply  to  an  assault  on  a  passenger  by  a  carrier's  servant, 
in  which  case  the  carrier's  liability  arises,  not  out  of  the  relation 
of  master  and  servant,  but  out  of  that  of  carrier  and  passenger; 


their  employes,  yet  they  all  limit  the 
liability  to  oases  in  which  the  assault 
and  injury  are  wrongful ;  Reed  v.  New 
York,  etc.,  E.  Co.,  116  App.  Div.  (N. 
Y.)  709,  102  N.  Y.  Supp.  19;  Wise  v. 
South  Covington,  etc.,  R.  Co.,  17  Ky. 
L.  Rep.  1359,  34  S.  W.  894,  wherein 
it  was  held  that  a  passenger  on  a 
street  car  cannot  recover  for  abusive 
language  addressed  to  him  by  the 
conductor,  (  or  for  the  act  of  the  lat- 
ter in  knocking  him  down  after  he 
had  left  the  ear,  where  the  offensive 
language  was  used  and  the  blow 
struck  in  response  to  abuse  and  as- 
sault by  the  passenger,  Who  was  the 
aggressor;  Texas  and  P.  R.  Co.  v. 
Williams,  10  C.  C.  A.  463,  63  Fed. 
440,  but  the  insult  and  wrong  to 
justify  the  act  of  the  employe  must 
be  real  and  not  fancied;  Baltimore 
&  0.  R.  Co.  V.  Barger,  80  Md.  33,  36 
L.  R.  A.  320,  30  Atl.  560,  and  an  as- 
sault by  him  is  not  excused,  or  the 
liability  of  the  carrier  defeated,  by 
the  fact  that  the  passenger  had  used 
grossly  profane  and  abusive  language 


to  the  conductor  without  provoca- 
tion; St.  Louis  S.  W.  R.  Co.  v.  Ber- 
ger,  84  Ark.  613,  44  S.  W.  809,  39  L. 
R.  A.  784,  and  if  (he  beat  the  passen- 
ger who  slaps  his  face  with  his  hand, 
and  in  so  doing  uses  force  greatly  ex- 
ceeding that  which  would  appear  to 
a  reasonable  man  necessary  to  repel 
the  assault,  the  carrier  is  liable;  Gal- 
veston, H.  S.  Ry.  Co.  V.  La  Prelle 
(Tex.  Civ.  App.),  65  S.  W.  488.  See 
Neuer  v.  Metropolitan  St.  R.  Co.,  143 
Mo.  App.  402,  137  S.  W.  669,  but  the 
plea  of  self-defense  cannot  justify 
the  use  of  unnecessary  force;  Inter- 
national, etc.,  R.  Co.  V.  Washington, 
(Tex.  Oiv.  App.)   117  S.  W.  992. 

45.  Birmingham!  Ry.,  etc.,  Co.  v. 
Mullen,  138  Ala.  614,  35  So.  701. 

46.  Illinois  Cent.  R.  Co.  v.  Shee- 
han,  29  111.  App.  90;  Texas,  etc.,  R. 
Co.  V.  Edmond  (Tex.  Civ.  App.),  39 
S.  W.  518. 

47.  Smith  v.  Manhattan  R.  Cto.,  45 
St.  Rep.  N.  Y.)  865,  18  N.  Y.  Supp. 
759;  Hanson  v.  European,  etc.,  R. 
Co.,  63  Me.  84,  16  Am.  Rep.  404. 
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the  carrier  being  bound  to  protect  the  passenger  against  assaults, 
not  only  of  its  servants,  but  of  third  persons/*  Where  a  conductor 
attacked  a  passenger  before  he  alighted  from  the  car  and  continued 
the  assault  after  the  passenger  had  left  the  car,  the  carrier  was 
liable  not  only  for  the  initial  assault  but  for  the  consequences  fol- 
lowing therefrom  in  natural  sequence  and  as  a  part  of  one  con- 
tinuous transaction.'"  Where  two  passengers  have  alighted  from 
a  train,  and  while  proceeding  along  the  station  platform  are  pur- 
sued by  the  baggage  master  and  the  conductor  of  the  train  which 
they  left,  and  wantonly  and  maliciously  assaulted,  they  cannot 
recover  damages  from  the  railroad  company  for  the  injuries  sus- 
tained, inasmuch  as  the  acts  of  the  trainmen  were  outside  of  the 
scope  and  the  range  of  their  employment.^"  If  a  battery  upon  a 
passenger  committed  by  a  carrier's  conductor  was  not  justified 
but  mitigated  by  provocative  words  or  conduct  of  the  passenger, 
such  mitigation  would  inure  to  the  benefit  of  the  carrier,  but  if 
the  conductor  committed  an  assault  and  battery  upon  the  passen- 
ger, and  the  words  and  conduct  of  the  passenger  aroused  the  con- 
ductor's anger  and  tended  to  provoke  a  difficulty,  but  did  not 
justify  the  conductor's  act,  the  carrier  would  not  be  relieved  from 
liability.''  Carriers  are  not  liable  for  assaults  committed  by  their 
servants  outside  of  the  servants'  scope  of  employment,  unless  the 
assaults  could  have  been  anticipated  and  prevented  by  due  care.'^ 
A  carrier  is  liable  for  willful  injury  to  a  passenger  by  an  employe, 
under  provocation,  by  the  exercise  of  force  and  violence,  not  justi- 
fiable as  self-defense.'^  Where  trainmen  were  attacked,  and  the  flag- 
man in  the  performance  of  his  duty  while  repelling  the  attack  shot 

48.  Shelby  v.  Metropolitan  St.  R.  52.  Houston,  etc.,  R.  Co.  v.  Bush, 
Co.,  141  Mo.  App.  514,  125  S.  W.  (Tex.)  133  S.  W.  245,  rev'g  judg. 
1189.  (Tex.  Civ.  App.)   123  S.  W.  201.     See 

49.  Alabama  City,  etc.,  R.  Co.  v.  also  Houston  Electric  Co.  v.  Park, 
Samplpy,   (Ala.)   53  So.  142.  (Tex.  Oiv.  App.)  135  S.  W.  229;  Dal- 

50.  Greb  v.  Pennsylvania  R.  Co.,  41  las  Consol.  Elec.  St.  R.  Co.  v.  Pettit, 
Pa.  Super.  Ot.  61,  72.  (Tex.  Civ.  App.)   105  S.  W.  42. 

51.  Mason  v.  Nashville,  etc.,  R.  53.  Teel  v.  Coal  &  Coke  Ry.  Co.,  66 
Co.,  135  Ga.  741,  70  S.  E.  225.  W.  Va.  315,  66  S.  E.  470. 


DUTIES  AND  LIABILITIES.  1173 

and  injured  an  innocent  passenger,  the  carrier  was  liable  if  the  act 
was  wrongful.^*  A  carrier  is  an  absolute  guarantor  of  the  safety 
of  its  passengers  against  the  assaults  of  its  employes  while  it  is 
performing  its  contract  of  carriage.^^  Where  an  intoxicated  pas- 
senger, on  being  requested  by  a  brakeman  to  deliver  up  a  pistol 
which  he  was  brandishing,  gave  it  to  his  wife  who  placed  it  under 
her,  whereupon  the  brakeman  reached  under  her  for  it,  it  did  not 
constitute  an  assault  upon  her.^° 

A  carrier  must  protect  passengers  from  the  negligent  or 
willful  misconduct  of  its  servants  while  engaged  in  trans- 
porting such  passengers.^'  In  an  action  against  a  street 
railway  company  for  assault  by  its  employes  upon  a  pas- 
senger, who  alighted  from  the  front  platform  of  a  crowded  car 
at  a  transfer  point  and  walked  to  the  rear  platform  to  procure  a 
transfer,  the  company  may  not  defeat  recovery  because  the  pas- 
senger fails  to  show  that  the  company  operated  the  car  to  which 
he  desired  a  transfer,  on  the  theory  that  he  ceased  to  be  a  passenger 
when  he  alighted,  since  he  was  entitled  to  be  carried  to  the  end  of 
the  line,  or  so  far  in  that  direction  as  he  saw  fit  to  remain  on  the 
car,  and  the  company  became  an  absolute  guarantor  of  his  safety 
against  unjustifiable  assault  by  its  employes  while  the  contract 
of  carriage  was  in  force,  and  since,  if  the  conductor  had  refused  a 
transfer,  the  passenger  could  have  remained  on  the  car  and  con- 
tinued his  ride  to  the  end  of  the  line.^^  But,  where  plaintiff 
boarded  defendant's  north-bound  car,  and,  falling  asleep,  was 
carried  several  blocks  beyond  his  destination,  and  he  then  crossed 
the  street  to  another  station  to  catch  defendant's  south-bound  car, 

54.  Illinois  Cent  R.  Co.  v.  Gunter-  Co,.  (Tex.  Oiv.  App.)  101  S.  W.  274. 
man,  135  Ky.  438,  122  S.  W.  514.  57.  Connell  v.  New  York,  etc.,   R. 

55.  Zeccardi  v.  Yonkers  R.  Oo.,  190  Co.,  134  App.  Div.  (N.  Y,)  231,  118 
N.  Y.  389,  83  N.  E.  31;  Baumstein  v.  N.  Y.  Supp  944;  Missouri,  etc.,  E.  Cb. 
New  York  City  Ry.  Co.,  56  Misc.  Rep.  of  Texas  v.  Gerren,   (Tex.  Oiv.  App.) 

(N.   Y.)    498,    107   N.   Y.    Supp.   23,  121  S.  W.  905. 

where  the  assault  was  followed  by  the  58.  Miller  v.  Brooklyn  Heights  R. 

passenger's  arrest.  Co.,  124  App.  Div.   (N.  Y.)    537,  108 

56.  Friar  v.  Orange  &  N.  W.  Ry.  N.  Y.  Supp.  960. 


1174  THE  LAW  OF  CARRIERS. 

which  he  persisted  in  getting  on  without  paying  his  fare,  and  the 
trainmen  bj  force  kept  him  off  the  train,  the  carrier  was  not  liable 
for  the  assault,  having  fully  performed  its  contract  when  it  carried 
plaintiff  on  its  north-bound  train  to  his  destination,  after  which 
it  was  under  no  obligation  to  furnish  him  a  return  passage  free 
of  charge.^'  Where  a  railway  conductor,  while  in  charge  of  a  car, 
strikes  one  passenger  and  knocks  him  against  another,  injuring 
the  latter,  it  is  no  defense  to  an  actien  by  the  injured  passenger 
that  the  other  passenger  had  used  opprobrious  language  to  the 
conductor.^"  In  an  invitee's  action  against  a  railroad  for  an  assault 
on  him  at  a  station,  a  railroad  employe's  acquiescence  in  witness' 
remark  that  plaintiff's  assailant  was  a  dangerous  person  did  not 
charge  the  railroad  company  with  knowledge  of  the  assailant's 
disposition,  so  as  to  render  it  liable  for  subsequent  assault. ^^  A 
carrier  is  liable  for  an  assault  committed  by  its  agent  on  a  pas- 
senger at  a  station  waiting  for  a  train.^^  A  railway  company  is 
liable  for  an  assault  upon  a  passenger  by  its  operator,  though  in- 
cidentally he  worked  as  operator  for  an  independent  telegraph 
company,  and  though  the  passenger  called  to  send  a  private  mes- 
sage.*^ Under  the  Iowa  statute,  providing  that  conductors  may 
refuse  to  allow  persons  to  enter  the  cars  when  intoxicated  or  may 
eject  such  persons  at  regular  stopping  places,  a  conductor  who  uses 
violence  towards  such  a  passenger  while  he  is  in  the  car  is  acting 
solely  as  agent  and  servant  of  the  railroad  company,  and  not  as 
a  public  officer  of  the  State,  for  whose  acts  the  company  is  not 
liable.'*    In  an  action  by  a  passenger  for  personal  injuries  from 

59.  Brown   v.   Interborougli  Rapid  63.  Roberts  v.  Wabash  R.  Co.,  153 
Transit  Co.,   56  Misc.  Rep.    (N.  Y.)       Mo.  App.  638,  134  S.  W.  69. 

637,  107  N".  Y.  Supp.  639.  64.  Heggen  v.  Fort  Dodge,  etc.,  R. 

60.  Georgia  Ry.,  etc.,  Co.  v.  Rich,  Co.,  150  Iowa,  313,  130  N.  W.  148,  and 
9  G-a.  App.  497,  71  S.  E.  759."  although    the   statute   provides    that 

61.  Blaiadiell  v.  Long  Island  R.  Co.,  any   person   who   shall   drink   intoxi- 
136  N.  Y.  Supp.  768.  oating  liquor  on  railway  oars  or  use 

62.  Neville  v.  Southern  Ry.  Co.,  —  profane    language    thereon    shall    be 
Tenn.  — ,  146  S.  W.  846.  guilty  of  a  misdemeanor,  the  commis- 
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being  assaulted  by  defendant's  agent,  defendant  cannot  escape 
liability  because  the  agent  failed  to  comply  with  the  Indiana  stat- 
ute, which  requires  that  trainmen  shall  wear  on  their  hats  or  caps 
a  badge  of  their  office,  etc.^' 

§  32.  Liability  for  insult  and  abuse  by  servants. 

A  common  carrier  is  liable  in  damages  to  a  passenger  for  an 
injury  to  his  feelings  caused  by  the  insulting,  indecent,  or  abusive 
language,  or  indecent,  or  insulting  conduct,  of  its  employes, 
whether  conductors,  motormen,  ticket  agents,  or  other  employes, 
upon  the  ground  of  a  breach  of  its  contract  which  obligates  it  not 
only  to  safely  transport  the  passenger,  but  to  accord  to  him  respect- 
ful and  courteous  treatment,  and  to  protect  him  from  insult  from 
strangers  and  its  own  employes.'^  And  the  rule  applies,  although 
the  carrier  did  not  authorize  or  ratify  such  conduct,  and  was  not 


sion  of  such  misdemeanor  by  a  pas- 
senger does  not  justify  or  excuse  the 
railroad  for  the  ac^  of  its  conductor 
in  assaulting  or  mistreating  the  pas- 
senger. 

65.  Southern  Ry.  Co.  v.  Crone,  — 
Ind.  App.  — ,  99  N.  E.  763. 

66.  Gillespie  v.  Brooklyn  Heights 
R.  Co.,  3  St.  Ry.  Rep.  694,  178  N. 
Y.  347,  70  N.  E.  857,  66  L.  R.  A. 
618,  102  Am.  St.  Rep.  503;  Pal- 
mer! V.  Manhattan  R.  Co.,  133  N. 
Y.  361,  28  Am.  St.  Rep.  633;  Texas, 
etc.,  R.  Co.  V.  Tarkington  27  Tex. 
Civ.  App.  353,  66  S.  W.  137;  San 
Antonio  Tract.  Co.  v.  Crawford  (Tex. 
Civ.  App.),  71  S.  W.  306;  Alexander 
V.  New  Orleans  R.,  etc.,  Co.,  139  La. 
959,  57  So.  283;  La  Fitte  v.  New  Or- 
leans, etc.,  A.  C?o.,  43  La.  Ann.  24, 
8  So.  701;  Goddard  v.  Grand  Trunk 
R.  Co.,  57  Me.  302;  MeGinnis  v.  Mis- 
souri Pac.  R.  Co.,  21  Mo.  App.  399; 


Malecek  v.  Tower  Grove,  etc.,  R.  Co., 
57  Mo.  17;  Chicago,  etc.,  R.  Co.  v. 
GriflSn,  68  111.  499;  Dawson  v.  Louis- 
ville, etc.,  R.  Co.  (Ky.),  11  Am.  & 
Eng.  R.  Cas.  134;  Bryan  v.  Chicago, 
etc.,  R.  Co.,  63  Iowa,  464,  16  Am.  & 
Eng.  R.  Cas.  335;  Baltimore,  etc.,  R. 
Co.  V.  Bloeher,  27  Md.  277 ;  Louisville, 
etc.,  R.  Co.  V.  Patterson,  69  Miss. 
421;  Block  V.  Bannerman,  10  La.  Ann. 
1;  Alabama,  etc.,  R.  Co.  v.  Sampley, 
169  Ala.  373,  53  So.  143 ;  Oulberaon  v. 
Empire  Coal  Co.,  156  Ala.  416,  47  So. 
237.  See  Sweeney  v.  Railway  Co.,  150 
Mo.  385;  Southern  Ry.  Co.  v.  Wide- 
man,  119  Ala.  565;  Central,  etc.,  R. 
Co.  V.  Price,  106  Ga.  170;  Haver  v. 
Railroad  Co.,  63  N.  J.  L.  282;  Texas, 
€l;o.,  R.  Co.  V.  Humphries,  20  Tex. 
Civ.  App.  28 ;  Nelson  v.  Southern  Pac. 
Co.,  18  Utah,  344,  55  Pac.  364.  See 
also,  Birmingham  Ry.  &  Elee.  Co.  v. 
Mason,  1  St.  Ry.  Rep.  1,  34  So.  270. 
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negligent  in  selecting  the  employe."  In  the  ease  of  female  pas- 
sengers the  carrier's  obligation  is  further  extended  so  as  to  require 
that  they  shall  be  protected  against  obscene  conduct,  lascivious 
behavior,  and  every  immodest  and  libidinous  approach.^*  The 
obligation  of  a  carrier  to  use  due  diligence  through  its  servants  to 
protect  its  passengers  from  injury  and  abuse  is  equivalent  to  a 
guaranty  that  such  injury  and  abuse  shall  not  come  from  its  ser- 
vants themselves.''  A  carrier  is  absolutely  liable  as  an  insurer 
for  the  protection  of  passengers  against  assaults  and  insults  at  the 
hands  of  its  servants,  unless  the  passenger  alone  is  the  cause  of 
the  trouble.'^"  A  railroad  conductor  in  charge  of  a  train  vs^hich 
has  been  made  up  to  go  to  the  aid  of  a  v^recked  passenger  train, 
vrho  uses  insulting  language  and  assaults  plaintiff,  who  had  come 
upon  the  train  to  ask  permission  to  ride  to  the  wrecked  train  in 
order  to  assist  his  mother,  who  was  on  that  train,  is  engaged  in 
the  business  of  the  railroad  company,  and  the  company  will  be 
responsible  for  his  assault.'^  To  apply  the  term  "  negro  "  to  a 
white  person  is  humiliating  and  insulting,  and  a  suggestive  ques- 
tion, such  as,  "  Don't  you  belong  over  there  ?  "  addressed  to  a 
white  passenger  by  a  conductor  of  a  street  car,  who  points  to  the 
seats  reserved  for  negroes,  is  but  little  less  so,  and  in  either  case, 
whether  the  language  used  is  heard  by  others  or  not,  the  carrier 
is  liable  therefor  in  damages.'^     Passengers  do  not  contract  with 

67.  Bleecker  v.  Colorado  &  S.  Ry.  etc.,  R.  Co.,  36  Wis.  657,  17  Am.  Rep. 
Co.,  50  Colo.  140,  114  Pac.  481;  Knox-  504;  Louisville,  etc.,  R.  Co.  v.  Bal- 
ville  Tract.  Co.  v.  Lane,  103  Tenn.  lard,  85  Ky.  307,  3  S.  W.  530,  7  Am. 
376,  53  S.  W.  557,  46  L.  R.  A.  549.  St.  Rep.  600;  Keene  v.  Lizardi,  5  La. 
But  mere  rudeness  or  brusqueness  of  431,  25  Am.  Dec.  197. 

manner   will   not   render   the   carrier  69.  McMahon  v.  Chicago  City  Ry. 

liable.     Rose  v.  Wilmington,  etc.,  R.  Co.,  143  111.  App.  608,  judg.  affd.  239 

Co.,  106  N.  C.  168,  11  S.  E.  526;  Dan-  111.   334,   88  N.  E.  223. 

iels  T.   Florida  Central,  etc.,  R.  Co.,  70.   Rohrbaek   v.   Pullman's   Palace 

63  S.  C.  11,  39  S.  E.  763;  New  York,  Car  Co.,  166  Fed.  797. 

etc.,  R.   Co.  V.  Bennett,  50  Fed.  496.  71.  Yazoo  &  M.  V.  R.  Co.  v.  Shelby, 

68.  Nieto  v.  Clark,  1  Cliff.   (U.  S.)  95  Miss.  155,  48  So.  403. 

145;  Chamberlain  v.  Chandler,  3  Ma-  72.  Wolfe  v.  Georgia  Ry.,  etc.,  Co., 

son    (U.   S.),   243;    Craker   v.   hicago,       3  Ga.   App.   499,   58    S.   E.   899;    May 
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curriers  merely  for  ship  room  and  transportation  for  one  place  to 
another,  but  for  good  treatment  and  against  personal  rudeness  and 
want  of  interference  with  their  persons,  either  by  the  carrier  or 
his  agents  employed  in  the  management  of  the  conveyance;  and 
whatever  may  be  the  motive  which  incites  a  carrier's  servant  to 
commit  an  unlawful  or  improper  act  towards  a  passenger  during 
the  existence  of  the  relation  of  carrier  and  passenger,  and  regard- 
less of  whether  the  wrong  is  committed  in  the  execution  of  the 
servant's  employment,  the  carrier  is  liable  for  the  act  and  its 
natural  and  legitimate  consequences.'^  One  who  has  been  accepted 
as  a  passenger  is  lawfully  on  the  train,  and  the  carrier  must  pro- 
vide reasonable  facilities  for  his  transportation  in  safety,  and 
protect  him  from  violence  and  annoyance  from  fellow  passengers 
or  strangers.'*  The  contract  of  carriage  of  female  passengers  im- 
plies that  the  carrier  will  protect  them  against  obscenity,  immodest 
conduct,  or  wanton  approach.  The  carrier's  duty  to  protect  female 
passengers  from  indecent  assaults  by  its  servants  should  not  be 
frittered  away  by  nice  questions  as  to  whether  the  servants  were 
acting  within  the  scope  of  their  authority.'^  The  duty  of  a  car- 
rier to  carry  passengers  safely  and  expeditiously,  and  to  conserve, 
by  every  reasonable  means,  the  convenience,  comfort,  and  peace 
of  the  passengers,  rests  on  its  agents,  who  must  protect  each  pas- 
senger from  bodily  discomfort,  insult,  indignities,  and  personal 
violence,  and  though  the  act  of  an  agent  breaching  such  duty  is 
one  which  bears  no  relation  to  the  duty  of  the  carrier,  and  is  not 
connected  as  an  incident  to  the  discharge  of  any  duty,  the  carrier 
is  liable  because  of  a  violation  of  the  duty  it  owes  to  passengers.'* 
The  remarks  of  a  conductor  to  a  passenger  that,  if  other  conduc- 
tors had  carried  her  child  without  pay,  he,  if  in  her  place,  would 
not  give  them  away,  and  would  not  tell  it  on  them,  are  not  open 

V.   Shreveport  Traction   Co.,   127  La.  Mass.  159,  96  N.  E.  58. 

420,  53  So.  671.  75.    Birmingham    E.,    etc.,    Co.    v. 

73.  Pelot  V.  Atlantic  Coast  Line  R.  Parker,  161  Ala,  248,  50  So.  55. 
Co.,  60  Fla.  159,  53  So.  937.  76.  Baltimore,  etc.,  R.  Co.  v.  Davis, 

74.  Hull  V.  Boston  &  M.  R.  R.,  210  44  Ind.  Apn.  375.  89  N.  E.  403. 


1178 


THE  LAW  OF  CARRIERS. 


to  the  construction  of  charging  her  with  undue  intimacy  with 
them."  In  an  action  by  a  passenger  to  recover  for  an  insult  given 
by  the  conductor  of  a  street  car,  his  actions  must  have  been  such 
as  did  not  only  humiliate  and  insult  plaintiff,  but  such  as  would 
reasonably  tend  to  humiliate  any  person  in  similar  circumstances.'* 
A  carrier  is  liable  for  damages  from  insult  to  and  assault  on  a 
passenger  by  a  guard  of  the  carrier  on  the  car,  notwithstanding 
the  use  of  provoking  language  by  the^^passenger.^'  A  passenger 
may  recover  from  a  carrier  for  the  misconduct  and  insulting  lan- 
guage of  its  conductor  without  proof  that  such  misconduct  and 
insulting  language  were  "  negligently  done."^"  Street  railway 
companies'  employes  must  treat  passengers  with  respect,  and  not 
subject  them  to  insult  and  violence.*"^    Though  a  passenger's  ticket 


77.  Carpenter  v.  Trinity,  etc.,  R.  Co. 
(Tex.  Civ.  App.),  119  S.  W.  335. 

78.  Georgia  Ry.,  etc.,  Co.  v.  Baker, 
1  Ga.  App.  832,  58  S.  E.  88.  See  also, 
Cole  V.  Atlanta,  etc.,  R.  Co.,  103  Ga. 
474,  31  S.  E.  107. 

79.  Danziger  v.  Interborough  Rapid 
Transit  Co.    104  N.  Y.  Supp.  845. 

80.  San  Antonio  Tract.  Co.  v.  Davia 
(Tex.  Civ.  App.),  101  S.  W.  554.  See 
also,  San  Antonio  Tract.  Co.  v.  Lamb- 
kin (Tex.  Civ.  App.),  99  S.  W.  574; 
Gulf,  etc.,  R.  Co.  V.  Luther  (Tex.  Oiv. 
App.),  90  S.  W.  44. 

81.  Murphy  v.  St.  Louis  Transit  Co., 
96  Mo.  App.  372,  70  S.  W.  159. 

Where  plaintiff,  while  a  passenger 
with  his  son  on  a  street  car,  in  an- 
swer to  a  question  from  the  con- 
ductor, said  his  son  was  9  years  of 
age,  whereupon  the  conductor  an- 
swered :  "  You  can't  give  me  a  stiif 
like  that.  He  is  14  years  old,"  there- 
by charging  plaintiff  with  lying,  the 
carrier  was  not  liable.  Grayson  v. 
St.  Louis  Transit  Co.,  100  Mo.  App. 
60,  71  S.  W.  730. 


The  words,  "  You  are  a  pretty 
thing — trying  to  beat  your  way," 
spoken  by  a  conductor  to  a  passenger, 
imply  a  charge  of  attempted  fraud. 
Louisville  &  N.  R.  Co.  v.  Donaldson, 
19  Ky.  Law  Rep.  1384,  43  S.  W.  439. 

Where  a  passenger's  commutation 
book  containing  accommodation  tick- 
ets was  erroneously  indorsed  on  its 
outside  cover  as  void  after  "  June 
9th,"  and  each  coupon  was  stamped 
on  its  back  "June  9th,"  but  on  the 
inside  of  the  front  cover  the  days  of 
the  month  and  year  were  printed  in 
a  position  to  permit  punching  out  of 
the  date  of  expiration,  and  this  date 
was  correctly  punched  out  as  July 
9th,  the  conductor  was  bound  to  care- 
fully examine  the  tickets,  and  could 
not  justify  an  offensive  refusal  of  the 
book  by  the  rule  that  the  ticket  is 
conclusive  evidence  as  between  con- 
ductor and  passenger.  Humptirey  v. 
Michigan  United  Rys.  Co.,  1&6  Mich. 
645,  133  N.  W.  447. 
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may  only  entitle  him  to  be  carried  to  a  certain  station,  yet  if  lie 
be  afforded  no  opportunity  to  alight  at  that  point,  but  is  carried 
beyond,  and  there  put  off,  and  in  doing  so  the  conductor  uses 
abusive  language  and  personal  violence,  causing  injury  to  the 
passenger,  he  may  recover.*^    A  street  railway  company,  while  not 
an  insurer  of  its  passengers  against  injury  on  its  cars,  is  bound 
to  protect  them  from  the  violence  and  insults  not  only  of  strangers, 
but  also  of  its  own  employes.*'     A  carrier  is  absolutely  liable  to 
the  extent  of  compensatory  damages  for  the  tortious  acts  of  its 
employe  committed  while  acting  within  the  scope  of  the  employ- 
ment, and  it  cannot  excuse  itself  for  the  tortious  act  of  its  employe 
in  cursing  a  passenger  by  proving  the  insanity  of  the  employe  and  • 
its  ignorance  of  his  condition.^*     Language  which,  by  common 
consent  among  civilized  people,  is  vulgar,  and  offensive  to  ordinary 
female  sensibilities,  or  disrespectful  to  the  female  presence,  if 
indulged  in  by  a  carrier's  servants  or  others  in  the  presence  or 
hearing  of  a  female  passenger,  is  actionable.^^    In  an  action  by  a 
female  passenger  for  damages  a  proposal,  made  by  the  conductor, 
to  take  her  to  the  end  of  the  division  and  see  that  she  returned 
home  the  next  day,  at  a  time  when  she  had  been  carried  past  her 
station,   was  not  insulting,   and   hence   not   actionable.*'     "  The 
courts  have  not  defined,  and  it  would  be  Tm.wise  to  attempt  to 
define  accurately,"  states  one  high  authority,  "  the  kind  of  lan- 
guage which  must  be  used,  by  a  conductor  to  a  passenger  before 
liability  will  be  imposed  upon  the  carrier.     Ordinarily  too  much 
depends  upon  the  circumstances,  the  relations  of  the  parties,  the 

82.  King  T.  Southern  Ry.  Co.,  138  86.  Missouri,  etc.,  R.  Co.  of  Texas  v. 
Ga.  285,  57  S.  E.  507.  Pope  (Tex.  Civ.  App.),  149  S.  W.  1185, 

83.  MeMahou  v.  Chicago  City  Ry.  and  the  acts  of  the  conductor,  after 
Co.,  239  in.  334,  88  N.  E.  233,  affg.  the  train  had  reached  the  end  of  the 
143  111.  App.  608.  division,    in    taking    plaintiff    to    a 

84.  Chesapeake  &  0.  Ry.  Co.  v.  house  which  bore  an  ill  repute,  were 
Francisco,  149  Ky.  307,  148  S.  W.  not  done  while  engaged  in  the  cpm- 
46.  pany's  business,  and  hence  the  com- 

85.  Birmingham   Ry.,   etc.,    Co.   v.  pany  was  not  liable. 
Glenn,  —  Ala.  — ,  60  So.  111. 
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tone  and  manner  in  which  a  thing  is  said,  for  any  exact  definition 
or  rule  to  be  laid  down.  But  there  can  be  doubt  that  where  a  con- 
ductor uses  language  to  a  passenger  which  is  calculated  to  insult, 
humiliate,  or  wound  the  feelings  of  a  person  of  ordinary  feelings 
and  sensibilities,  and  it  is  intended  to  have  that  effect,  the  carrier  is 
liable,  for  the  contract  of  carriage  impliedly  stipulates  for  decent, 
courteous,  and  respectful  treatment  at  the  hands  of  the  carrier's 
servants."*'  A  passenger  suing  to  recovej  damages  for  the  abusive 
and  insulting  language  of  an  employe  of  a  carrier  may  show  the 
manner  and  tone  of  voice  accompanying  the  language.^* 

§  33.  Liability  for  expulsion  by  servants. 

Though  a  passenger  renders  himself  liable  to  be  expelled  from 
the  car  or  other  vehicle  of  a  carrier,  on  account  of  refusal  to  pay 
fare,  disorderly  conduct,  or  otherwise,  if  the  carrier's  employes  use 
excessive  or  unnecessary  force,  and  violence  in  expelling  him,  the 
carrier  will  be  liable.*'    And  it  has  been  held  that  if  an  employe 

87.  Cave  v.  Seaboard  Air  Line  Ry.,  decent  and  polite  social  intercourse, 
—  S.  C.  — ,  77  S.  E.  1017.  In  this  as  to  permit  a,  lady  to  be  aslced  to 
case  the  court  held  that  where  plain-  give  up  her  seat  for  him." 
tiff  refused  to  surrender  his  ticket  to  88.  Alabama,  etc.,  K.  Co.  v.  Poun- 
the  conductor  without  being  given  a,  eey,  —  Ala.  — ,  61  So.  601,  holding 
seat,  cognizance  would  be  taken  of  also  that  a  complaint  which  alleges, 
the  conductor's  reply  that  he  (the  that  plaintiff  was  a  passenger  on  a 
conductor)  had  a  lady  friend  and  he  train  of  defendant,  that  defendant's 
would  a,sk  her  to  give  up  her  seat,  train  servant  used  towards  plaintiff 
whereupon  two  gentlemen  to  prevent  abusive  and  insulting  language,  and 
this  offered  to  give  up  their  seats,  as  a  proximate  consequence  thereof 
which  was  declined.  The  court  in  its  plaintiff  was  greatly  humiliated,  is 
opinion  says  that  the  conductor  could  demurrable  for  failing  to  show  that 
not  "  upon  mature  deliberation,  have  the  servant  was  acting  within  the 
adopted  a  more  effectively  delicate  scope  of  his  employment;  a  corn- 
way  to  insult  a  gentleman  and  hu-  plaint,  however,  would  be  sufficient  if 
miliate  him  before  others  than  to  in-  its  averments  read  as  a  whole  indi- 
timate  that  he  was  so  far  lacking  in  cated  that  the  servant,  when  commit- 
that  courtesy,  consideration  and  re-  ting  the  wrong,  was  so  acting, 
spect  which  is  generally  recognized  as  89.  Peck  v.  New  York,  etc.,  R.  Co., 
due  from  gentlemen  to  ladies,  accord-  70  N.  Y.  587 ;  Philadelphia,  etc  .  R. 
ing  to  the  standards  which  obtain  in  Co.  v.  Anthony,  43  Ind.  183;   Jeller- 
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of  the  carrier  uses  insulting  and  abusive  language  to  a  passenger 
while  putting  him  off  its  vehicle  of  transportation,  the  latter  may 
recover  damages.'"  A  person  cannot  be  ejected  from  a  car  in  rapid 
motion  without  imminent  danger  to  life,  and  although  liable  to 
expulsion,  he  may  lawfully  resist  such  an  attempt  to  expel  him.'^ 
While  a  passenger  who  refuses  to  pay  his  fare,  or  is  disorderly, 
may  be  expelled  from  a  car  or  other  vehicle  in  a  proper  manner, 
he  cannot  lawfully  be  expelled  while  the  car  is  in  motion,  and  if 
he  be  expelled  under  these  circumstances  and  be  injured,  the  car- 
rier is  liable.'^  l^or  can  a  trespasser  be  ejected  so  long  as  the  train 
is  moving  at  a  rate  which  renders  the  ejection  dangerous  to  life 
and  limb.'*  If  an  employe  of  a  carrier  pushes  a  trespasser,  or 
compels  him  to  jump  from  a  moving  train,  to  his  injury,  the  car- 
rier will  be  liable.'* 

§  34.  Liability  for  false  arrest  of  passenger. 

There  can  be  no  doubt  that  a  conductor,  ticket  agent,  or  other 

sonyille  R.  Co.  v.  Rogers,  38  Ind.  116,  Co.,  31  Mo.  App.  399;  Southern  Kan- 

10  Am.   Rep.    103;    Chicago,  etc.,   R.  sas  R.  Co.  v.  Hinsdale,  38  Kan.  507. 

Co.  V.  Bryan,  90  111.  136;  Coleman  v.  91.  Sanford  v.  Eighth  Ave.  R.  Co., 

New    York,    etc.,    R.    Co.,    106    Mass.  33  N.  Y.  343,  80  Am.  Dec.  386. 

160;   Moore  v.  Fitchburg  R.  Corp.,  4  92.  English  v.  Delaware,  etc.,  Canal 

Gray    (Mass.),  465,  64  Am.  Dee.   83;  Co.,   66  N.   Y.  454,   33   Am.  Rep.   69; 

Jardine  v.  Cornell,  50  N.  J.  L.  485;  Higgins  v.  Watervliet  Turnpike  Co., 

Brokaw  v.  New  Jersey  R.,  etc.,   Co.,  46   N.   Y.   38;    Oppenheimer  v.  Man- 

33   N.    J.   L.    338.   90   Am.   Dec.   659;  hattan  R.   Co.,   18   N.   Y.   Supp.   411; 

Pennsylvania  R.   Co.  v.  Vandiver,  43  Louisville,   etc.,   R.   Co.   v.    Whitman, 

Pa.  St.  365 ;  Brown  v.  Hannibal,  etc.,  79  Ala.  338 ;  Mykleby  v.  Chicago,  etc., 

R.   Co.,   66   Mo.   589;    Perkins  v.  Mis-  R.  Co.,   39  Minn.   54,   34  Am.  &  Eng. 

souri,  etc.,  R.  Co.,  55  Mo.  201;   For-  R.  Cas.  387;  Cain  v.  Minneapolis,  etc., 

dyce  V.  Beecher,  2  Tex.  Civ.  App.  39,  R.  Co..  39  Minn.  397. 

21    S.   W.    179 ;    Seymour    v.    Gre«n-  93.  Rounds  v.  Delaware,  etc.,  R.  Co., 

wood,  7  H.  &  N.  355 ;  Bayley  v.  Man-  64  N.  Y.  138 ;   Hughes  v.  New  York, 

Chester,   etc.,   R.   Co.,   L.   R.    8   C.   P.  etc.,  R.  Co.,  36  N.  Y.  Super.  Ct.  336! 

148.  43  L.  J.  C.  P.  78,  38  L.  T.  N.  94.  Wabash  R.  Co.  v.  Savage,   110 

S.  366;  McKinley  v.  Chicago,  etc.,  R.  Ind  156;  Kansas  City,  etc.,  R.  Co.  v. 

Co..  44  Iowa,  314.     See  also  Ejection  Kelly,  36  Kan.  655;   Gallena  v.  Hot 

of  nassengers,  chap.  35  post.  Springs  R.  Co.,  13  Fed.  116. 
90.   McGinnis  v.  Missouri   Pac.   R. 
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like  agent  of  a  carrier  of  passengers,  who  has  them  in  his  charge 
and  under  his  care,  may  violate  the  duty  which  he  owes  to  them 
by  directing  an  arrest  without  cause,  for  which  his  principal  may 
be  held  liable.  "Where  an  employe  of  a  carrier,  while  engaged  in 
the  business  of  a  carrier,  whether  willfully  or  maliciously,  or  in 
consequence  of  what  he  considers  a  duty,  ill  treats  a  passenger  so 
for  as  to  wrongfully  cause  his  arrest,  the  carrier  is  liable  for  it.  If 
the  detention  is  wrongful  and  unlawful  and  the  charges  are  false, 
and  the  employe  is  acting  within  the  scope  of  his  employment, 
the  carrier  will  be  liable  for  false  imprisonment.'^     Thus,  when 


95.  Palmeri  v.  Manhattan  R.  Co., 
133  N.  Y.  361,  38  Am.  St.  Rep.  632, 
30  N.  E.  1001,  16  L.  R.  A.  136,  40 
St.  Rep.  (N.  Y.)  894;  Mulligan  v. 
New  York  Cent.,  etc.,  R.  Co.  129  N. 
Y.  506,  36  Am.  St.  Rep.  539,  42  St. 
Rep.  (N  Y.)  83,  14  L.  R.  A.  791; 
Stewart  v.  Brooklyn,  etc.,  R.  Co.,  90 
N.  Y.  588 ;  Shea  v.  Manhattan  R.  Co., 
27  St.  Rep.  (N.  Y.)  33,  7  N.  Y.  Supp. 
497,  aflfd.  15  Daly  (N.  Y.),  538,  8  N. 
Y.  Supp.  332,  29  St.  Rep.  (N.  Y.) 
313;  McLeod  v.  New  York,  etc.,  R. 
Co.,  72  App.  Div.  (N.  Y.)  116,  76  N. 
Y.  Supp.  347;  Atchison,  etc.,  R.  Co. 
V.  Henry,  55  Kan.  715,  2  Am.  &  Eng. 
R.  Cas.  IM.  S.  418,  41  Pac.  952,  39  L. 
R.  A.  465;  Hoffman  v.  New  York 
Cent.,  etc.,  R.  Co.,  87  N.  Y.  35; 
White  V.  Twenty-third  St.  R.  Co.,  30 
v.eek.  Dig.  (N.  Y.)  510;  Rown  v. 
Christopher,  etc.,  R.  Co.,  34  Hun  (N. 
Y.),  471;  Corbett  v.  Twenty-third  St. 
R  Co.,  42  Hun  (N.  Y.),  587;  Hamel 
V.  Brooklyn,  etc.,  Ferry  Co.,  53  Hun 
(N  Jf.),  634,  6  N.  Y.  Supp.  102,  35 
St.  Rep.  (N.  Y.)  153,  affd.  135  N.  Y. 
707. 

In  the  first  ease  cited  above  ( 133  N. 
Y.  261)  a  ticket  agent,  who  followed  a 


woman  who  had  bought  a  ticket  out 
upon  the  platform  and  charged  her 
with  having  given  him  counterfeit 
money,  with  demand  for  other  money 
in  its  stead,  and  on  her  refusal,  in- 
sulted her  by  slandering  her  charac- 
ter, and  put  his  hand  upon  her,  tell- 
ing her  not  to  stir  until  he  got  a  po- 
liceman to  arrest  and  search  her,  and 
then  left  her  go  when  he  failed  to  get 
an  officer,  was  held  to  be  acting  with- 
in the  scope  of  his  employment,  and 
the  carrier  liable  for  false  imprison- 
ment and  slander. 

In  the  second  case  cited  (129  N. 
Y.  506)  a  ticket  agent  who  directed 
the  arrest,  by  police  officers,  of  a  per- 
son in  the  railroad  station,  who  was 
suspected  of  passing  counterfeit 
bills,  and  had  just  purchased  a.  ticket 
tendering  a  five  dollar  bill,  which  the 
agent  took  supposing  it  to  be  coun- 
terfeit, but  which  was  subsequently 
found  to  be  good,  was  held  not  to  be 
acting  within  the  line  of  his  duty, 
but  to  perform  a  supposed  service  to 
the  community  by  procuring  the  ar- 
rest for  a  criminal  whom  he  knew 
the  authorities  were  endeavoring  to 
apprehend  and,  therefore,  the  carrier 
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passengers  have  been  arrested  or  detained  by  direction  of  the  car- 
rier's agents  upon  a  false  charge  of  not  having  paid  their  fare, 
or  of  attempting  to  evade  the  payment  of  fare,  the  carrier  has  been 
held  liable.^  A  railroad  company  which  employs  a  detective 
officer  with  general  authority,  actual  or  apparent,  either  expressly 
or  by  general  usage  or  consent,  to  arrest  in  behalf  of  the  com- 
pany, is  liable  for  the  wrong  arrest  of  a  passenger  without  a  war- 
rant, although  no  express  authority  to  make  arrests  in  that  man- 
ner is  given  such  ofEcer.^'  But  if  the  circumstances  are  such  as 
to  justify  the  careful  conclusion  on  the  part  of  the  officer  that  the 
passenger  has  either  committed  a  felony  or  is  about  to  commit  a 
felony,  then  he  is  excused  for  making  the  arrest  and  the  carrier 
is  not  liable  although  it  turns  out  that  the  suspicion  was  un- 


was  not  liable  for  the  neglect  of  any 
duty  growing  out  of  the  relation  of 
passenger  and  carrier. 

As  to  passing  counterfeit  money  in 
payment  of  fare,  however,  see  La 
Fitte  V.  New  Orleans,  etc.,  R.  Co.,  43 
La.  Ann.  34,  where  the  arrest  by  » 
street  ear  driver  was  held  not  to  be 
within  the  scope  of  the  agent's  em- 
ployment; Central  R.  Co.  v.  Brown, 
78  Md.  394,  27  L.  E.  A.  63,  where  the 
carrier  was  held  not  liable  unless  the 
agent  was  authorized  to  make  the  ar- 
rest; Galveston,  etc.,  R.  Co.  v.  Dona- 
hoe,  56  Tex.  162,  where  it  was  held  to 
be  a  question  for  the  jury  whether 
the  agent  was  acting  within  the  scope 
of  his  employment. 

96.  Lynch  v.  Metropolitan  Elev.  R. 
Co.,  90  N.  Y.  77,  43  Am.  Rep.  141; 
Rown  V.  Christopher,  etc.,  St.  R.  Co., 
34  Hun  (N.  Y.),  471;  Toomey  v. 
Delaware,  etc.,  R.  Co.,  3  Mis<:.  Rep. 
(N.  Y.)  83,  4  Misc.  Rep.  (N.  Y.) 
392;  Corbett  v.  Twenty-third  St.  R. 
Co.,  43  Hun  (N.  Y.),  587;  C^rwin  v. 
Tong  Island  R.  Co.,  3  N.  Y.  City  Ot. 


Rep.  106,  carrier  held  not  liable 
where  arrest  was  made  after  passen- 
ger had  left  the  carrier's  premises; 
Southern  Pac.  R.  Co.  v.  Hamilton,  54 
Fed.  468;  Murdoek  v.  Boston,  etc.,  R. 
Co.,  133  Mass.  15,  43  Am.  Rep.  480; 
Standish  v.  Narragansett  Steamship 
Co.,  Ill  Mass.  513,  15  Am.  Rep.  66; 
Goff  V.  Great  Northern  R.  Co.,  3  El. 
&  El.  673,  107  E.  C.  L.  673;  Moore 
V.  Metropolitan  R.  Co.,  L.  R.  8  Q.  B. 
36.  But  the  arrest  of  a  street  car 
passenger  by  a  policeman  called  by 
the  conductor  of  the  car  to  arrest  an.1 
take  him  off,  on  the  charge  of  riding 
without  payment  of  fare,  does  not 
render  the  carrier  liable  for  false  im- 
prisonment, when  the  conductor  had 
been  authorized  only  to  put  delin- 
quent passengers  off  the  oar.  Little 
Rock,  etc.,  R.  Co.  v.  Walker,  64  Ark. 
144,  45  S.  W.  57,  40  L.  R.  A.  473. 

97.  Duggan  v.  Baltimore,  etc.,  R. 
Co.,  159  Pa.  St.  348,  35  Pittsb.  L.  J. 
N.  S.  13,  33  W.  N.  C.  381,  38  AtL 
183,  39  Am.  St.  Rep.  673;  Harris  v. 
Louisville,  etc.,  R.  Co.,  35   Fed.   lis. 
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founded."  In  a  number  of  cases  it  has  been  held  that  tbe  carrier 
was  not  liable  for  tbe  false  arrest  and  imprisonment  of  a  passenger 
at  tbe  instance  of  its  servani  for  alleged  non-payment  of  fare,  or 
for  disorderly  conduct,  or  other  offense,  for  the  reason  that  tbe  act 
was  not  within  tbe  scope  of  his  autbsrity,  express  or  implied,  or 
subsequently  ratified  by  tbe  carrier.''  On  the  other  hand,  it  has 
been  held  that  a  statute  giving  a  conductor  all  the  power  of  a  con- 
servator of  the  peace  while  in  charge  of  *a  car  or  train  does  not  re- 
lieve the  carrier  from  liability  for  false  imprisonment  of  a  pas- 
senger made  or  caused  to  be  made  by  him.^  A  steamboat  company 
is  liable  for  wrongs  and  injuries  to  a  passenger  accused  of  not  hav- 
ing paid  his  fare  by  the  captain,  who  arrested  the  passenger  and 
chained  him  to  a  post  on  the  lowier  deck,  and  subsequently  ejected 
him  from  the  boat,  although  the  injuries  were  willfully  or  wan- 
tonly inflicted.^  Unless  the  arrest  in  such  case  is  followed  by 
some  sort  of  a  judicial  proceeding,  there  can  be  no  malicious 
prosecution,  and  the  plaintiff  must  seek  his  remedy  in  an  action 
for  false  imprisonment.'    A  carrier  must  protect  a  passenger,  and, 

98.  Newman  v.  New  York,  etc.,  R.  New  Jersey,  etc.,  Co.,  33  N.  J.  L.  338, 
Co.,  54  Hun  (N.  Y.),  335,  7  N.  Y.  90  Am.  Dec.  659;  Pressley  v.  Mobile, 
Supp.  560.  etc.,  E.  Co.,  15  Fed.  199. 

99.  Iiezinsky  v.  Metropolitan  St.  1.  Gillingliam  v.  Ohio  River  R.  Co., 
R.  Co.,  88  Fed.  437,  39  U.  S.  App.  35  W.  Va.  588,  2^9  Am.  St.  Rep.  837, 
588,  31  Chic.  Leg.  N.  43;  Cunning-  15  Am.  &  Eng.  R.  Gas.  222,  14  S.  E. 
ham  V.  Seattle  Electric  R.,  etc.,  Co.,  243,  14  L.  R.  A.  798;  Krulevitz  v. 
3  Wash.  471,  28  Pae.  745;  Carter  v.  Eastern  R.  Co.,  143  Mass.  228,  9  N. 
Howe  Machine  Co.,  51  Md.  290,  34  E.  613 ;  King  v.  Illinois  Cent.  R.  Co., 
Am.  Rep.  311;  Eastern  Counties  R.  99  Miss.  245,  10  So.  43;  Moore  v. 
Co.  V.  Broom,  6  Exoh.  314;  Poulton  Metropolitan  R.  Co.,  L.  R.  8  Q.  B.  35. 
V.  London  &  S.  W.  R.  Co.,  L.  R.  3  Q.  2.  Trabing  v.  California  Nav.,  etc., 
B.  534;  Edwards  v.  London  &  N.  W.  Co.,  121  Cal.  137,  53  Pac.  544,  8  Am. 
R.  Co.,  L.  R.  5  C.  P.  445 ;  Allen  v.  &  Eng.  Corp.  Cas.  N.  S.  695 ;  Rounds 
London  &  S.  W.  R.  Co.,  L.  R.  6  Q.  B.  v.  Delaware,  etc.,  R.  Co.,  64  N.  Y. 
65;  Roe  v.  Birkenhead,  etc.,  R.  Co.,  129,  21  Am.  Rep.  597;  Lothrop  v. 
7  Exch.  36.  See  Mali  v.  Lord,  39  N.  Adams,  133  Mass.  471,  43  Am.  Rep. 
Y.  381,  100  Am.  Dec.  448;  Vander-  538;  Lake  Shore,  etc.,  R.  Co.  v.  Pren- 
bilt  V.  Richmond  Turnp.  Co.,  3  N.  Y.  tice,  147  U.  S.  109,  37  L.  Ed.  102. 
479j    51    Am.    Dec.    315;    Brokaw   v.  3.  Barry  v.  Third  Ave.  R.  Co.,  51 


DUTIES  AND  LIABILITIES.  1185 

if  he  is  unjustifiably  assaulted,  arrested  or  imprisoned  by  the 
carrier's  servants  or  agents  while  acting  within  the  scope  of  their 
duty,  the  carrier  is  liable.*  A  carrier  is  absolutely  liable  as  an 
insurer  for  injuries  to  a  passenger  from  an  aggravated  assault  per- 
petrated by  the  carrier's  conductor,  followed  by  the  passenger's 
arrest.^  But,  where  it  appeared  that  plaintiff  was  a  passenger  on 
defendant's  car;  the  conductor  quarreled  with  another  passenger, 
plaintiff's  friend,  over  the  payment  of  fare,  and  the  latter  was 
ejected  from  the  car,  whereupon  he  and  the  conductor  engaged  in 
a  fight  upon  the  ground,  the  car  being  stopped  at  the  time;  plain- 
tiff knew  not  what  the  fight  was  about,  but  stepped  out  to  separ- 
ate the  men,  when  the  motorman  took  hold  of  him  and  knocked 
him  down  and  punched  him;  subsequently  the  conductor  charged 
plaintiff  in  a  police  court  with  having  assaulted  him,  and  plain- 
tiff was  acquitted,  the  defendant  was  not  liable  for  the  motor- 
man's  assault  on  and  the  false  charges  against  plaintiff,  his  in- 
juries having  been  occasioned  during  his  voluntary  intervention 
in  a  quarrel,  as  to  which  defendant  owed  him  no  duty.^  Where 
the  baggage  master  at  a  station,  who  was  charged  with  the  duty 
of  checking  baggage  and  attending  to  the  waiting  room,  assisted 
an  officer  in  unlawfully  arresting  a  passenger  while  she  was  about 
to  take  a  train,  the  carrier  was  liable,  although  the  baggage  master 
was  not  at  the  time  actively  doing  anything  in  furtherance  of  the 
carrier's  business.^ 

§  35.  Liability    for    acts    of    fellow-passengers    on    other    third 
persons. 

There  is  no  such  privity  between  a  common  carrier  of  passen- 
gers and  a  disorderly  passenger  as  to  make  the  former  liable  for 

App.  Div.  (N.  Y.)  385,  64  N.  Y.  Supp.  6.  Zeccardi  v.  Yonkers  R.  Co.,  190 

615.  N.  Y.  389,  83  N.  E.  31. 

4.  Tolchester    Beaoh    Imp.    Co.     v.  7.  Texas  Midland  R.  R.  v.  Dean,  98 
Soharnagi,  105  Md.  199,  65  Atl.  916.  Tex.  517,  85  S.  W.  1135,  70  L.  R.  A. 

5.  Baumstein    v.    New    York    City  943,  revg.   (Tex.  Oiv.  App.)   83  S.  W. 
Ry.  Co.,  56  Misc.  Rep.    (N.  Y.)    498,  534. 

107  N.  Y.  Supp.  23. 
75 
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the  acts  of  the  latter  on  the  principle  of  respondeat  superior.  But 
a  carrier  has  the  power  of  refusing  to  receive  as  a  passenger,  or 
to  expel,  any  one  who  is  drunk,  disorderly,  or  riotous,  or  who  so 
demeans  himself  as  to  endanger  the  safety,  or  interfere  with 
the  reasonable  comfort  and  convenience  of  other  passengers,  and 
may  exercise  all  necessary  power  and  means  to  eject  from  its 
conveyance  any  one  so  imperiling  the  safety  of  or  annoying 
otiers;  and  this  police  power  the  coirductor,  or  other  servant  of 
the  company  in  charge  of  the  vehicle,  is  hound  to  exercise  with  all 
the  means  he  can  command  whenever  occasion  requires.  If  this 
duty  is  neglected  without  good  cause,  and  a  passenger  receive  in- 
jury, which  might  have  been  reasonably  anticipated  or  naturally 
expected,  from  one  who  is  improperly  received  or  permitted  to 
continue  as  a  passenger,  the  carrier  is  liable.'  The  carrier  must 
exercise  the  highest  diligence  reasonably  practicable  to  protect  pas- 
sengers from  assault,  abuse,  or  injury  at  the  hands  of  fellow-pas- 
sengers or  third  persons,  and  the  carrier  is  responsible  to  a  pas- 
senger for  a  wrong  inflicted  by  an  intruder,  stranger,  or  fellow- 
passenger,  if  the  conductor,  or  other  servant,  knew,  or  ought  to 
have  known,  or  ought  to  have  reasonably  anticipated,  that  it  was 
threatened  or  was  reasonably  to  be  apprehended,  and  it  could, 
with  the  assistance  of  employes  and  other  willing  passengers,  have 
prevented  it,  but  failed  to  do  so.'    But  a  street  railway  company 

8.  Carpenter    v.    Boston,    etc.,     R.  Missouri  Pac.  R.  Co.,  87  Mo.  74,  101 

Co.,  97  N.  Y.  494;  Putnam  v.  Broad-  Mo.  417,  26  Am.  &  Eng.  R.  Cas.  252; 

way,   etc.,  R.   Co.,   55  N.  Y.   108,   15  Winnegar  v.  Central  Pass.  R.  Co.,  85 

Abb.  Pr.  N.  S.   (N.  Y.)    383,  14  urn.  Ky.   547;    Gillingham  v.   Ohio  River 

Rep.  190;  Koch  v.  Brooldyn  Heights  R.  Co.,  35  W.  Va.  588,  14  L.  R.  A.. 

R.    Co.,   75   App.   Div.    (N.   Y.)    382,  798.     See  also,  note  on  Passengers  in- 

78  N.  Y.  Supp.  99 ;   Pittsburgh,  etc.,  jured  by  acts  of  fellow  passengers  and 

R.   Co.  V.   Hinds,   53   Pa.   St.   512,   91  third  persons,  3  St.  Ry.  Rep.  783,  cit- 

Am.  Dec.  224;  Flint  v.  Norwich,  etc.,  ing  all  rec.?nt  cases. 

Transp.   Co.,    34   Conn.    554;    Mullan  9.  Oa — Savannah,   etc.,    R.   Oo.   v.. 

V.  Wisconsin  Cent.  Co.,  4S  Minn.  474,  Boyle.    115    Ga.    836,    43    S.    E.    243; 

47  Am.  &  Eng.  R.  Cas.  649;  Spohn  v.  Holly  v.  Atlanta   St.  R.  Co.,  61  Ga> 

i.  34  Am.  Rep.  97. 
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is  not,  as  to  its  passengers,  guilty  of  negligence  in  attempting  to 
operate  its  cars  during  a  strike  of  its  employes,  unless  the  con- 
ditions are  such  that  it  ought  to  know,  or  ought  to  reasonably  an- 
ticipate, that  it  cannot  do  so  and  at  the  same  time  guard  from 
violence,  by  the  exercise  of  the  utmost  care  on  its  part,  those  who 
accept  its  implied  invitation  to  become  passengers;  and  v?here  a 
passenger  was  struck  and  injured  by  a  missile  thrown  by  a  mem- 
ber of  a  mob  of  striking  employes  of  the  street  car  company,  the 
failure  to  pull  down  the  blinds  of  the  car  in  which  the  injured 
person  was  riding,  or  to  stretch  a  heavy  canvas  over  the  outside  of 
the  car,  was  not  negligence,  justifying  a  recovery  against  the 
street  car  company.-"'     So,  the  unusual,  rude  and  hasty  act  of  a 


Ind. — Louisville,  etc.,  Ferry  Co.  v. 
Nolan,  135  Ind.  60. 

III. — Springfield  Consol.  E..  Co.  v. 
Flynn,  55  111.  App.  600. 

Kan. — Southern,  etc.,  R.  Co.  v. 
Bice,  38  Kans.  398. 

Ky. — Louisville,  etc.,  K.  Co.  v.  Mc- 
Ewan  (Ky.),  31  S.  W.  465;  Sh«rl«y 
V.  Billings,  8  Bush  (Ky.),  147,  8  Am. 
Rep.  451. 

Me. — Libby  v.  Maine  Cent.  R.  Co., 
85  Me.  34,  26  Atl.  943,  20  L.  E.  A. 
812. 

Mass. — Simmons  v.  New  Bedford, 
etc..  Steamboat  Co.,  97  Mass.  3S1,  93 
Am.  Dec.  99. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Minor,  69  Miss.  710;  Royston  v.  Illi- 
nois Cent.  R.  Co.,  67  Miss.  376;  New- 
Orleans,  die.,  E.  Co.  V.  Burke,  53 
Miss.   200,   24   Am.   Rep.   689. 

JV.  J. — Partridge  v.  -Woodland  S. 
Co.,  66  N.  J.  Law,  290,  49  Atl.  726. 

Pa. — Pittsburgh,  etc.,  R.  Co.  v. 
Pillow,  76  Pa.  St.  510;  Rommel  v. 
Sohambacher,  120  Pa.  519. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Johnson,  2  Tex.  App.  Oiv.  Oas.,  §  188; 
International,  etc.,  K.  Co.  v.  Miller, 


9  Tex.  Civ.  App.  104;   Dillingham  v. 
Anthony,  73  Tex.  47. 

U.  8. — King  V.  Ohio,  etc.,  R.  Co., 
22  Fed.  413,  18  Am.  &  Eng.  R.  Cas. 
386;  Meyer  v.  St.  Louis,  etc.,  R. 
Co.,  54  Fed.  116,  58  Am.  &  Eng.  R. 
Cas.  Ill,  where  the  carrier  was  held 
liable  for  the  act  of  an  insane  pas- 
senger in  shooting  and  killing  a  fel- 
low passenger,  his  insantiy  being 
known  to  the  agents  of  the  carrier. 

10.  Fewings  v.  Mendenhall,  83 
Minn.  237,  86  N.  W.  96,  93  N.  W. 
127.  See  also,  Missimer  v.  Railroad 
Co.,  17  Phila.  172,  and  it  is  charged 
with  ordinary  care  and  prudence  only 
to  guard  against  the  lawless  acts  of 
third  persons  not  under  its  direction 
or  control;  Bosworth  v.  Union  Ry. 
Co.,  3  St.  Ry.  Rep.  783,  25  R.  I.  202, 
58  Atl.  983.  But  see  Chicago,  etc.,  R. 
Co.  V.  Pillabury,  123  111.  9,  5  Am, 
St.  Rep.  488,  31  Am.  &  Eng.  R.  Oas. 
24,  where  it  was  held  that  the  dan 
ger  might  have  been  reasonably  an 
ticipated  and  the  injury  prevented 
by  taking  extraordinary  precaution- 
ary measures. 
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stranger  in  rushing  througii  tlie  door  of  a  car,  thereby  violently 
striking  a  person  on  the  other  side,  does  not  render  the  company 
liable  ;^^  nor  the  pushing  of  a  passenger  off  the  platform  by  a  crowd 
hurrying  to  get  to  a  transfer  point,  where  the  passenger  with  a 
knowledge  of  the  conditions  had  forced  himself  into  the  crowd  for 
the  purpose  of  alighting. ^^     But  where  a  child  was  compelled  by 
the  conductor  of  a  horse  car  to  stand  upon  the  crowded  platform, 
and  while  there  was  thrown  from  the  car  by  the  hasty  and  careless 
exit  of  another  passenger,  the  company  was  liable/'     The  carrier 
is  not  liable  for  an  injury  to  one  of  its  passengers  by  the  conduct 
of  the  other  passengers  unless  it  was  unusual  and  disorderly  and 
could  have  been  prevented  by  those  who  had  charge  of  the  car  at 
the  time,  as,  for  illustration,  where  a  passenger  able  to  travel 
without  attendant,  was  jostled  and  pushed  and  her  dress  stepped 
on  by  another  passenger  as  she  was  alighting,  the  conductor  at  the 
time  assisting  a  child  in  her  care  to  alight ;  ^*  or  where  a  lady  pas- 
senger's light  summer  dress  was  ignited  on  an  open  car  by  a  match 
carelessly  thrown  by  another  passenger  after  lighting  a  cigarette, 
unless  it  appears  that  the  servant  in  charge  of  the  car  had  reason 
to  believe  that  the  act  would  be  done.^^     But  the  carrier  may 
be  liable  for  injuries  inflicted  by  one  passenger  upon  another 
where  he  is  jostled  and  thrown  from  the  car  by  others  in  their 
haste  to  leave  it,  when  the    conductor  fails  to  take  proper  precau- 

11.  Graeflf  v.  Phila.  &  E.  Co.,  161  12.  Chicago   City  R.   Co.  v.   Oonsi- 

Pa.  St.  '230,  33  L.  R.  A.  606,  34  W.  dine,   50  111.  App.  471. 
N.   C.   384,   38  Atl.   1107,   25   Pittab.  13.  Sheridan  v.  Brooklyn,   etc.,   R. 

L.   J.  N.   S.   37.     But  it  may  be   a,  Co.,  36  N.  Y.  39,  34  How.  Pr.  (N.  Y.) 

question  for  the  jury  as  to  whether  a  217. 

carrier  is  not  liable  for  an  injury  to  14.  Randall    v.    South    Frankford, 

a  passenger  by  being  kicked  by  an-  etc.,  R.  Co.,  139  Pa.  St.  454,  23  Atl. 

other  passenger  attempting  to  enter  639 ;  Ferguson  v.  Citizens'  St.  R.  Co., 

a  car  through  the  window.     Grogan  1«  Ind.  App.  171,  44  N.  E.  936. 
V.  Brooklyn  H.  R.  Co.,  3  St.  Ry.  Rep.  15.  Sullivan   v.    Jefferson   Ave.    R. 

712,  97  App.  Div.  (N.  Y.)  413,  89  N.  Co.,  133  Mo.  1,  32  L.  R.  A.  167,  34 

Y.  Supp.  1037.  S.  W.  566. 
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tions  to  prevent  such  accidents."  If  the  conductor  know  or  hava 
reason  to  believe  that  a  passenger  is  a  dangerous  lunatic,  it  is  his 
firsst  duty  to  take  proper  action  at  once  for  the  security  and  pro- 
tection of  the  other  passengers  against  his  violence,  and  failing  to 
discharge  such  duty,  to  communicate  to  the  other  passengers  the 
facts  within  his  knowledge,  showing  or  tending  to  show  that  they 
are  riding  in  a  car  with  a  violently  insane  man,  under  no  guard  or 
restraint,  to  the  end  that  they  themselves  may  take  suitable  pre- 
cautions for  their  safety."  But  a  railway  company  whose  con- 
ductor informs  a  passenger  that  the  train  does  not  stop  at  her 
destination,  and  that  she  will  have  to  get  off  at  another  station  and 
wait  for  another  train,  and  assents  upon  a  male  passenger  offering 
to  see  her  to  a  hotel,  is  not  liable  because  such  passenger  decoyed 
her  to  a  saloon  where  he  deliberately  abused  and  ravished  her, 
where  the  station  where  she  got  off  was  not  an  improper  or  danger- 
ous one,  and  the  conductor  had  no  suspicion  of  her  escort's  in- 


§  36.  Liability  for  assault  by  passengers  or  other  third  persons. 

The  carrier  is  liable  for  an  unprovoked  assault  of  a  passenger 
by  a  fellow-passenger  or  intruder,  when,  by  the  exercise  of 
proper  care,  the  acts  of  violence  might  have  been  foreseen  and  pre- 
vented."   But  no  recovery  can  be  had  where  the  carrier's  servants 

16.  Sheridan  v.  Brooklyn,  etc.,  E..  while  the  train  was  stopping  at  a 
Co.,  36  N.  Y.  39,  34  How.  Pr.  (N.  station,  and  while  the  company's  em- 
Y.)  217;  Kreusen  v.  Forty-second  ployers  were  absent  from  the  coaoh. 
St.,  etc.,  R.  Co.,  13  N.  Y.  Supp.  588;  Segal  v.  St.  Louis,  etc.,  R.  Co.  (Tex. 
Lott   V.   New    Orleans   City,   etc.,   R.  Civ.  App.),  80  S.  W.  233. 

Co.,  37  La.  Ann.  337.  19.  Hendricks    v.     Sixth    Ave.    R. 

17.  St.  Louis,  etc.,  R.  Co.  v.  Co.,  13  J.  &  Sp.  (N.  Y.)  8,  44  N.  Y. 
Meyer,  77  Fed.  150,  40  U.  S.  App.  Super.  Ot.  8;  Murphy  v.  Western, 
554,  23  C.  C.  A.  100.  etc.,  R.  Co.,  23  Fed.  637;   Wright  v. 

18.  Sira  v.  Wabash  R.  Co.,  115  Mo.  Chicago,  etc.,  R.  Co.,  4  Colo.  App. 
137,  31  S.  W.  905.  A  railroad  com-  103;  Flannery  v.  Baltimore,  etc.,  R. 
pany  is  not  liable  for  assault  com-  Oo.,  4  Mackey  (D.  C),  111;  Evans- 
mitted  by  a  negro  on  a  white  female  ville,  etc.,  R.  Co.  v.  Darting,  6  Ind. 
passenger   alone   in    a   lighted    coach  App.  375;   Ricl^mond.  etc.,  R.  Co.  v. 
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"were  attending  to  their  proper  duties  and  had  no  knowledge  of  the 
assault,  or  of  threats  to  make  it,  or  conduct  showing  such  inten- 
tion,^" or  rendered  proper  protection  to  the  assaulted  passenger.^^ 
Where  two  passengers  on  defendant's  boat  engaged  in  a  quarrel 
while  the  captain  was  in  the  same  room,  and  one  of  them  with- 
drew from  the  room,  and  there  was  no  reasonable  ground  to  be- 
lieve that  he  would  return  to  use  a  deadly  weapon,  and  he  did  re- 
turn with  a  pistol,  and  attacked  his  adversary,  and  the  captain, 
on  being  apprised  of  the  resumption  of  the  difficulty,  imme- 
diately interposed,  before  a  blow  was  struck,  and  did  all  in  his 
power  to  stop  the  difficulty,  but  the  pistol  was  fired  and  injured 
another  passenger,  defendant  was  not  liable  for  such  injury, 
since  the  carrier  does  not  insure  the  absolute  safety  of  a  passenger 
against  assaults  by  a  fellow-passenger,  but  is  only  required  to  use 
all  available  means  to  prevent  such  injury.^^  A  railray  company 
owes  to  a  passenger  not  only  the  duty  of  protecting  him  from  as- 
saults of  others,  but  also  owes  to  him  the  duty  of  warning  him, 
when  in  the  act  of  alighting,  of  the  dangers  arising  from  persons 
armed  with  pistols  engaged  in  an  altercation  immediately  after 
having  left  the  train  at  a  station.^'     A  railroad  company  is  not  a 

Jefferson,  89  Ga.  554,  33  Am.  St.  Eep.  120,  44  Atl.  1007.     See  also,  Steam- 

87;    Britton  v.  Atlanta,  etc.,  R.  Co.,  boat  Co.  v.  Broehett,  121  U.  S.  645, 

88    N.    C.    536,    43    Am.     Eep.    749;  7  S.  Ct.   1039,  30  L.  Ed.  1049;    Con- 

Spohn  V.  Missouri   Pae.  E.   Co.,   101  nell's   Ex'rs   v.   Eailway   Co.,   93   Va. 

Mo.  417,   87  Mo.  74,  36  Am.  &  Eng.  44,   34   S.   E.   467,   33   L.   R.  A.   793; 

E.    Cas.   352;    International,   etc.,  R.  Houston,  etc.,  E.   Co.  v.  Perkins,  31 

Co.  V.  Miller,  9  Tex.  Civ.  App.  104.  Tex.  Civ.  App.  508. 

20.  Royston  v.  Illinois  Cent.  E.  23.  Penny  v.  Atlantic  Coast  Line 
Co.,  67  Miss.  376;  Pounder  v.  North  E.  Co.,  133  N.  C.  221,  45  S.  E.  563, 
Eastei-n  E.  Co.,  1  Q.  B.  385;  Felton  63  L.  E.  A.  497.  Where  a  street  rail- 
V.  Chicago,  etc.,  E.  Co.,  69  lovra,  577,  vpay  owning  a  park  reached  by  its 
37  Am.  &  Eng.  E.  Cas.  339;  Connell  lines,  and  maintaining  attractions 
V.  'Chesapeake,  etc.,  E.  Co.,  93  Va.  44.  for    the    public  there,  has  knowledge 

21.  Kinney  v.  Louisville,  etc.,  R.  that  there  is  a  conspiracy  on  the  part 
Co.  (Ky.),  34  S.  W.  1066.  of  certain  persons  to  assault  any  col- 

22.  Tall  V.  Baltimore  Steam.  ored  person  visiting  the  park,  and 
Packet  Co.,  90  Md.  348.  47  L.  E.  A.  knows  of  acts  of  violence  committed 
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guarantor  of  the  safety  of  its  passengers  under  all  circumstances, 
but  is  required  only  to  exercise  requisite  care,  and  it  cannot  ba 
held  responsible  for  an  assault  by  one  passenger  on  another,  which 
its  servants  had  no  reason  to  anticipate.^*  A  railroad  company  is 
bound  to  exercise  reasonable  care  to  protect  its  passengers,  while 
in  the  depot  and  its  passageways  preparatory  to  taking  a  train, 
from  injury  by  third  persons.^^  It  is  the  duty  of  the  railroad 
company  to  exercise  the  strictest  diligence  to  protect  passengers 
from  misconduct  and  assault  of  fellow-passengers,  not  only  while 


pursuant  to  such  design,  but  it  trans- 
ported colored  persons  there  without 
warning  them  of  the  danger,  and 
they  are  assaulted,  pursuant  to  the 
conspiracy,  the  company's  employes 
making  no  attempt  to  interfere,  the 
railway  company  is  liable  for  the  in- 
juries. Indianapolis  St.  Ry.  Co.  v. 
Dawson,  31  Ind.  App.  605,  68  N.  E. 
909. 

24.  Stutsky  v.  Brooklyn  Heights 
E.  Co.,  88  N.  Y.  Supp.  358.  Tt  is 
not  liable  if  it  does  not  appear  that, 
knowing  of  the  assault,  the  train 
crew,  in  the  exercise  of  reasonable 
care,  could  have  prevented  it,  or  that 
they  were  called  on,  and  refused  help 
and  protection,  to  which  he  was  en- 
titled. Lake  Erie,  etc.,  R.  Co.  v.  Ar- 
nold (Ind.  App.),  59  N.  E.  394. 
Where,  while  the  crew  of  a  train 
which  had  stopped  at  a  regular  meal 
station  were  eating  their  dinner,  a 
passenger,  who  had  remained  in  the 
car,  was  assaulted  by  an  intruder 
and  another  passenger,  the  company 
was  not  liable,  as  the  leaving  of  the 
train  with  no  one  in  charge  while  the 
crew  were  taking  their  meals  was  a 
reasonable  regulation,  and  the  as- 
sault one  which  could  not  reasonably 
have     been     anticipated     by     them. 


Thweatt  v.  Houston,  etc.,  R.  Co. 
(Tex.  Civ.  App.),  71  S.  W.  976.  But 
where  plaintiff  alleged  that  he  was  a 
passenger  on  defendant's  train,  and 
that  defendant  ran  its  oar  on  a  side 
track,  and,  while  it  stood  there  with 
plaintiff  therein,  defendant  allowed 
and  caused  one  A.,  who  maintained 
a  rifle  range  near  the  track,  to  shoot 
his  rifle  towards  and  into  the  car,  by 
reason  of  which  plaintiff  was  injured, 
defendant  and  A.  were  jointly  liable 
for  the  negligence  whereby  plaintiff 
was  injured.  Dufur  v.  Boston  &  M. 
R.  Co.    (Vt.),  53  Atl.  1068. 

25.  Exton  V.  Central  R.  Co.  of  New 
Jersey,  63  N.  J.  L.  355,  46  Atl.  1099, 
affg.  62  N.  J.  L.  7,  42  Atl.  486.  A 
railroad  company  is  liable  for  injuries 
to  a  passenger  in  going  to  the  bag- 
gage room  to  get  his  baggage  checked, 
though  the  dangers  arose  from  the 
acts  of  intruders  or  strangers,  where 
the  acts  were  so  notorious  that  the 
servants  of  the  company  in  charge 
of  the  depot  and  the  passageways 
thereof,  devoted  to  the  use  of  pas- 
sengers, knew,  or  should  have  known, 
of  such  acts  and  the  dangers  there- 
from. Id.  See  Wood  v.  Railroad 
company,  101  Ky.  703. 
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such  passengers  remain  on  the  train,  but  after  they  have  alighted 
at  their  destination,  whenever  the  company  might  have  anticipated 
that  the  threatened  injury  would  occur.^  A  carrier  is  liable  for 
injuries  to  a  passenger,  though  the  injuries  were  due  to  the  con- 
curring negligence  of  the  carrier  and  another.^''  While  a  railroad 
company  is  bound  to  use  extraordinary  diligence  to  protect  a  pas- 
senger from  violence  or  injury  by  third  persons,  it  is  under  no 
duty  to  inquire  into  the  legality  of  his  arrest  by  an  officer  of  the 
law.^« 

§  37.  Indecent  language  and  conduct  of  fellow-pass'engers  or 
intruders. 

A  railroad  company  cannot  subject  passengers,  even  in  a  sec- 
ond class  oar,  to  noxious  influences  not  necessarily  or  ordinarily 
incident  to  such  travel,  such  as  hearing  rough,  profane,  and  ob- 
scene language,  and  witnessing  acts  of  violence  and  drunkenness 
which  the  company,  by  the  exercise  of  proper  care  and  due  regard 
for  the  welfare  of  passengers,  could  prevent,  and  where  a  man 
with  his  family,  is  compelled  to  ride  in  such  a  car,  whereby  they 
are  humiliated  and  injured,  he  can  recover  for  .the  physical  and 
mental  injuries  which  they  sustained.^'  A  carrier  of  passengeirs 
is  under  an  implied  obligation  to  exercise  ordinary  care  in  pro- 
tecting its  passengers  from  insults  and  injury  while  in  its  depots, 
and  where  those  in  charge  of  a  carrier's  depot  knew,  or  by  the 
exercise  of  ordinary  care  could  have  knovsm,  of  wanton  injuries 

26.  Spangler  v.  St.  Josephs,  etc.,  a,  sheriff  of  an  adjoining  State,  did 
Ey.  Co.  (Kan.),  74  Pax;.  607, .  63  L.  not  render  defendant  liable  therefor, 
R.  A.  634.  where   its    servant   took   no   part   in 

27.  Louisville  &  E.  Mail  Co.  v.  such  arrest,  though  the  sheriflf  acted 
Barnes'  Adm'r,  35  Ky.  L.  Rep.  3036,  without  authority  or  probable  cause. 
79  S.  W.  261,  64  L.  R.  A.  574.  Owens   v.    Wilmington   &  W.   E.   Co. 

28.  Brunswick,     etc.,     E.     Co.     v.  (N.  C),  35  S.  E.  S59. 

Ponder,    117    Ga.    63,   43    S.   E.  '430.  29.  St.     Louis,     etc.,     R.     Co.     v. 

That  a  conductor  on  defendant's  rail-  Maekie,  71  Tex.  491,  9  S.  W.  451,  1 

road  pointed  out  a  passenger  travel-  L.  E.  A.  667,  10  Am.  St.  Eep.  766,  37 

ing  in  one  of  its  cars  to   a   Siherifl,  Am.  &  Eng.  R.  Oas.  94. 
who  arrested  him  at  the  instance  of 
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Lcing  inflicted  on  a  passenger  in  its  depot,  and  could  by  sucli 
care  have  protected  the  passengef,  the  carrier  was  liable.'"  With 
or  without  a  ticket,  the  passenger  has  no  right  to  remain  in  a  train 
and  be  carried  when  he  is  disorderly  or  uses  any  obscene,  profane 
or  vulgar  language,  and  the  carrier  is  jusitified  in  ejecting  him.'^ 

§  38.  Duty  to  protect  from  acts  of  drunken  passengers. 

The  fact  that  an  individual  may  have  drank  to  excess  will  not, 
in  every  case,  justify  his  explusion  from  a  public  conveyance.  It 
is  rather  the  degree  of  intoxication,  and  its  effect  upon  the  indi- 
vidual, and  the  fact  that  by  reason  of  the  intoxication,  he  is  danger- 
ous or  :amioying  to  the  other  passengers,  that  gives  the  right  and 
imposes  the  duty  of  expulsion.  If  there  is  anything  in  the  condi- 
tion, conduct,  appearance,  or  manner  of  an  intoxicated  person  from 
which  it  might  be  reasonably  expected  or  anticipated  that  he 
would  cause  injury  or  annoyance  to  other  pasisengers,  either  while 
upon  the  ear  or  in  the  act  of  leaving,  it  is  the  duty  of  the  servants 
of  tlie  carrier  to  eject  him  before  he  has  committed  any  overt  act 
of  injury  or  violence.  The  rule  is  that  for  any  neglect  or  omis- 
sion of  duty  in  the  preservation  of  order  and  the  removal  of 
dangerous  and  offensive  persons  by  the  owner  of  a  public  convey- 
ance for  .the  transportation  of  passengers,  or  Ms  servants  or  agents, 
the  carrier  is  liable  for  any  injury  to  other  passengers  which  might 
reasonably  be  anticipated,  or  naturally  be  expected  to  occur  in 
view  of  all  the  circumstances,  and  of  the  number  and  character  of 
the  persons  on  board.  But  it  does  not  follow  and  cannot  be  pre- 
sumed that  because  a  mun  is  drunk,  and  is  in  that  condition  of- 

30.  Tate  v.   Illinois    Cent.   R.   Co.,  rival  of  a  train,  when  it  is  not  shown 

26  Ky.  Law  Rep.  309,  81  S.  W.  256.  that  the  company  had  notice  of  any 

But  a  railroad  company  is  not  liable  facts  which  justified  the  expectation 

in  damages  at  the  suit  of  a  female  of  such  an  outrage.    Batton  v.  South, 

passenger,  on  account  of  obscene  and  etc.,  Alabama  R.  Co.,  77  Ala.  591,  54 

profane  language,   indecent  exposure  Am.  Rep.  80. 

of   the  iperson,   and  other  disorderly  31.  Peavy  v.  (Jeorgia  R.  Co.   (Ga.), 

conduct  by  intmders  at  the  station  8  S.  E.  70. 
while  plaintiff  was  awaiting  the  ar- 
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fensive  to  others,  as  well  by  liis  demeanor  as  in  his  appearance, 
that  he  is  a  dangerous  man,  and  that  his  presence  imperils  the 
safety  of  others ;  that  because  he  is  drunk  he  niay  violently  assault 
or  murder  others  without  provocation.^^  Insult  to  and  abuse  of  a 
passenger  by  a  drunken  and  disorderly  fellow-passenger,  which 
the  conductor  permits  to  continue  in  his  presence  without  inter- 
ference, renders  the  carrier  liable  for  damages.^'  And  it  is  negli- 
gence in  the  carrier  if  its  servants  permit  a  drunken  and  disorderly 
passenger  once  ejected  from  a  car  to  re-enter  and  remain  in  the 
car,  although  the  conductor  had  no  reason  to  suppose  that  he 
would  again  assaiilt  a  passenger.^*  A  railroad  conductor  does  not, 
as  matter  of  law,  exercise  proper  diligence  in  protecting  a  pas- 
senger, where,  after  being  informed  that  another  passenger,  who 
is  intoxicated,  has  'assiaulted  the  former  and  threatens  to  repeat 
the  assault,  he  does  not  take  steps  to  prevent  further  assaults.'" 
Wliere  a  carrier  permitted  a  person  in  a  drunken  condition  to 
enter  its  waiting  room,  and  he  used  indecent  language,  and  while 
armed  with  a  knife  made  an  lassault  on  plaintiff,  a  female  pas- 

32.  Thompson  v.  Manhattan  R.  reason  of  being  tripped  or  jostled  by 
■Co.,  75  Hun  (N.  Y.),  548,  27  N.  Y.  a  drunken  passenger  who  is  being 
Supp.  608;  Putnam  v.  Broadway,  ejected  from  the  car  by  the  conductor 
etc.,  R.  Co.,  55  N.  Y.  lOS,  15  Abb.  Pr.  exercising  due  care.  Cobb  v.  Boston 
ISr.  S.  (N.  Y.)  3'83;  Flint  v.  Nor-  El.  Ry.,  179  Mass.  212,  60  N.  E.  476; 
•mdh,  etc.,  Transp.  Co.,  34  Conn.  554;  Vinton  v.  Middlesex  R.  Co.,  11  Allen 
Pittsburgh,  etc.,  R.  Co.  v.  Hinds,  53  (Mass.),  304,  87  Am.  Dec.  714;  Sul- 
Pa.  St.  512,  91  Am.  Dec.  224;  G-al-  livan  v.  Old  Colony  R.  Co.,  148  Mass. 
veston,  etc.,  R.  Co.  v.  Long  (Tex.  Civ.  119,  18  N".  E.  78,  1  L.  R.  A.  513; 
App.),  36  S.  W.  485.  See  also,  Louis-  Spade  v.  Lynn,  etc.,  R.  Co.,  172 
ville,  etc.,  R.  Co.  v.  Logan,  88  Ky.  Mass.  488,  52  N  E.  747,  43  L.  R.  A. 
232,  21  Am.  Rep.  332  Railway  Co.  832,  70  Am.  St.  Rep.  298.  And  see 
v.  Valley,  32  Ohio  St.  345,  30  Am.  Kinney  v.  Louisville  &  N.  R.  Co.,  99 
Rep.  601;  Lemont  v.  Washington,  Ky.  59,  17  Ky.  L.  Rep.  1405,  34  S. 
etc.,  R.  Co.,  1  Mackey   (D.  C),  180,  W.  1066. 

47  Am.  Rep.  338.  34.  United   Ry.,   etc.,   Co.  v.   State 

33.  Lucy  V.  Cliicago  G.  W.  R.  Co.,       (Md.),  49  Atl.  925. 

64  Minn.  7,  31  L.  R.  A.  551,  65  N.  W.  35.  Blain  v.  Canadian  Pae.  Ry.  Co. 

944.     But  the  carrier  is  not  liable  to       (Can.),  5  Ont.  Law  Rep.  334. 
■a,  passenger  fov  iniuriea  rpcenVpd  hv 
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seiigcr,  the  company  was  liable  for  damages  sustained  thereby .^'' 
And  a  quarrel  by  a  guard  on  an  elevated  railroad  tz^ain  with  an  in- 
toxicated passenger,  upon  a  crowded  platfo'rm,  by  which  a  crowd 
is  caused  to  jostle  a  passenger  on  the  platform  so  as  to  lead  him 
to  seize  the  railing,  whereby  his  arm  is  caught  between  the  railings 
of  two  cars  and  injured,  has  been  held  to  be  negligence  rendering 
the  company  liable.^' 

§  39.  Care  required  as  to  intoxicated  passengers. 

The  fact  that  a  man  is  intoxicated  does  nat  alone  deprive  him 
of  the  right  to  ride  upon  a  railroad  car ;  nor  does  it  free  the  car- 
rier from  its  duty  to  render  to  him,  as  a  passenger,  due  care.  It 
is  the  duty  of  a  carrier  of  paissengers  to  observe  the  same  care  to 
a  drunken  as  to  a  sober  passenger.^*  Trainmen  knowing  of  the 
intoxicated  condition  of  a  passenger  are  required  to  bestow  such 
care  on  him  as  is  reasonably  necessary  for  his  safety.^'  A  carrier 
is  required  to  only  exercise  the  care  demanded  in  the  case  of  pas- 
sengers in  ordinary  health."  Where  the  conductor  of  a  passenger 
train  accepts  an  unattended  passenger  who  is  so  drunk  as  to  be 
unable  to  look  after  himself,  the  carrier,  while  not  an  insurer  of 
such  p'assenger's  safety,  is  bound  to  exercise  reasonable  oare  to 
protect  him  from  danger.^^  A  carrier  owes  to  each  intoxicated 
passenger  the  high  degree  of  care  which  a  very  prudent  person, 
under  the  circumstances,  would  exercise,  depending  on  the  varying 

36.  Houston,  etc.,  R.  Co.  v.  Phillo  40.  Louisville  &  jST.  R.  Co.  v. 
(Tex.),  69  S.  W.  994,  59  L.  R.  A.  Brewer,  147  Ky.  166,  143  S.  W.  1014; 
393.  Thixton's  Ex'r  v.  Illinois  Cent.  R.  Co., 

37.  Graham  v.  Manhattan  Ry.  C5o.,  29  Ky.  Law  Rep.  910,  96  S.  W.  548. 
166  N.  y.  336.  Degree  of  oare  to  be  used  by  those 

38.  Milliman  v.  New  York  Oent.,  in  charge  of  street  cars  toward  every 
etc.,  R.  Co.,  66  N.  Y.  643,  affg.  6  passenger  defined.  Louisville  Ry. 
Thomp.  &  C.  585.  Co.   v.  Wilder,   143  Ky.  436,   136   S. 

39.  Winfrey   v.    Missouri,    etc.,    R.  W.  893. 

Oo.,  194  Fed.  808;  Donovan  v.  Green-  41.  Price  v.  St.  Louis,  etc.,  R.  Co., 

field,  etc.,  St.  R.  Co.,   183   Fed.  536,       75  Ark.  479,  88  S.  W.  575,  113  Am. 
106  C.  C.  A.  73.  St.  Rep.  79. 
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degree  of  intoxication.*''    Wliere  a  passenger  is  so  intoxicated  as 
to  cause  him  to  talk  unintelligibly  and  to  stagger  as  he  walks, 
the  porter  in  charge  of  the  train  who  knows  of  the  passenger's 
condition  and  of  his  going  on  the  platform  owes  to  him  the  duty 
to  proiteot  him  from  danger.^'     That  a  passenger  is  drinking  or 
under  the  influence  of  liquor  is  not  enough  to  require  the  train- 
men to  give  him  any  more  oare  than  to  other  passengers;  hut  it 
is  only  when  a  passenger  is  so  much  «under  the  influence  of  liquor 
as  to  be  helpless  or  irresponsible  or  incapable  of  protecting  him- 
self from  accident,  and  his  condition  is,  or  in  the  exercise  of  or- 
dinary care  can  be,  known  by  them,  that  they  are  under  a  duty  to 
give  him  any  extra  care."    A  carrier  need  not  accept  for  trans- 
portation without  an  attendant  one  who,  because  of  physical  or 
mental  disability,  is  unable  to  take  care  of  himself,  but,  if  the  ser- 
vants of  the  carrier  voluntarily  accept  such  a  person  unattended, 
they  must  render  to  him  such  special  assistance  as  his  condition 
requires  in  order  that  he  may  be  safely  transported,  and  this  rule 
applies  to  persons  who  are  known  to  be  partially  or  entirely  help- 
lees  on  account  of  intoxication.*^     The  fact  that  a  passenger  has 
by  intoxication  voluntarily  deprived  himself  of  the  ability  to  ex- 
ercise ordinary  care  does  not  furnish  any  excuse  for  the  conductor 

42.  Paris,  etc.,  R.  Co.  v.  Robinson  44.  Louisville,  etc.,  R.  Oo.  t.  Greg- 
(Tex.  Civ.  App.),  114  S.  W.  658.              cry's  Adm'r,  141  Ky.  747,  133  S.  W. 

43.  Paris,  etc.,  R.  Co.  v.  Robinson       805. 

(Tex.  Civ.  App.),  137  S.  W.  394.  45.  Benson  v.  Tacoma  R.,  etc.,  Co., 

But,  if  the  train  employes  did  not  51  Wash.  316,  98  Pac.  605. 
know  that  a  passenger  was  so  in-  A  street  car  conductor  may  pre- 
toxicated  as  to  be  unable  to  care  for  sume  that  every  passenger  is  sane  and 
himself,  or  to  realize  the  danger  in  sober  until  he  has  actual  notice  to 
going  upon  the  platform  steps,  they  the  contrary,  and  he  is  not  required 
could  assume  that  he  knew  of  the  to  make  an  examination  to  ascertain 
danger  of  such  position,  and  would  the  condition  of  a  passenger,  and 
use  reasonable  care  under  the  circum-  the  doctrine  of  imputed  notice  is  in- 
stances to  protect  himself  from  in-  applicable.  Sullivan  v.  Seattle  Eire, 
jury.  Paris,  etc.,  R.  Oo.  v.  Robin-  Co.,  51  Wash.  71,  97  Pac.  1109.  See 
son  (Tex.  Sup.),  140  S.  W.  434,  revg.  Sullivan  v.  Seattle  Elec.  Co.  (Wash.), 
judg.  (Tex.  Civ.  App.)  137  S.  W.  294.  86  Pac.  786. 
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ito  force  him  from  a  place  of  safety  in  the  train  to  one  where  it 
will  require  extraordinary  care  to  avoid  injury,  and  when  the  in- 
toxication is  apparent  to  the  conductor  it  calls  for  extra  precau- 
tion on  his  part."    The  law  does  not  impose  the  duty  upon  a  com- 
mon carrier  to  place  a  guard  over  an  intoxicated  passenger  to 
prevent  him  from  injuring  himself  or  from  pracing  himself  in  a 
place  of  danger.'"    The  rule  las  to  the  care  required  by  a  carrier 
for  the  protection  of  an  intoxicated  passenger  does  not  apply  un- 
less the  carrier's  agents  knew,  or  by  proper  diligence  could  have 
known,  of  his  intoxicated  condition.**    Where  a  passenger  is  in- 
toxicated and  sits  down  on  the  rear  platform  of  the  car,  but  none 
of  the  agenits  of  the  carrier  know  that  he  is  helpless  or  uncon- 
scious, and  none  of  the  servants  operating  the  train  know  that  he 
is  in  said  dangerous  position,  the  carrier  is  not  liable  if  he  falls  off 
and  is  killed."    Partial  intoxication  does  not  excuse  want  of  or- 
dinary care  and  prudence  on  the  part  of  a  passenger,  and  a  car- 
rier need  exercise  no  higher  degree  of  care  towards  a  person  par- 
tially intoxicated  than  is  required  in  the  case  of  sober  persons.^" 
The  fact  that  a  railroad  passenger's  intoxication  is  in  violation  of 
a  statute  is  immaterial  on  the  question  of  the  railroad's  duty  to 
protect  him   from   injury.^^     The  fact  that  the   conductor  of  a 
street  car  knows  that  a  person  who  is  standing  on  the  running 
board  outside  of  the  car  is  intoxicated  imposes  on  him  the  duty 
to  exercise  care  in  passing  by  such  person  for  the  purpose  of  col- 

46.  Central  of  Ga.  R.  Co.  v.  Carle-       157,  33  So.  933,  96  Am.  St.  Rep.  19. 
ton,  163  Ala.  62,  51  So.  S7.  48.  Pinson  v.   Southern  Ry.,  85  S. 

47.  Dabney    v.    Baltimore,    etc.,    R.       C.  355,  67  S.  E.  464. 

Co.,  140  111.  App.  269.  49.  St.  Louis,  etc.,  R.  Co.  v.  Carr, 

Where  an  intoxicated  passenger  so  47  111.  App.  353. 

demeans    himself    as    to    justify    his  50.  Missouri  Pae.  R.  Co.  v.  Evans, 

ejection,  and  on  reaching  his  destina-  71  Tex.  361,  9  S.  W.  325,  1  L.  R.  A. 

tion    in    the    night   time    leaves    the  476. 

train,  the  carrier  is  under  no  obliga-  51.  Wheeler   v.    Grand   Trunk   Ry. 

tion  to  guard  him  through  the  night.  Co.,  70  N.  H.  607,  50  Atl.  103,  54  L. 

Nash  V.  Southern  Ry.  Co.,  136  Ala.  R.  A.  955. 
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lectiog  fares. ^^  "Wikere,  in  an  action  for  the  death  of  plaintiff's 
intestate  from  falling  under  a  moving  train,  whieb  lie  was  at- 
tempting to  board  while  intoxicated,  there  was  no  evidence  of 
decedent's  condition  between  the  time  of  bis  coming  to  the  sita- 
tion,  at  which  time  be  was  apparently  able  to  care  for  himself, 
and  the  time  of  the  accident,  more  than  an  hour  later,  plaintiff's 
recovery  was  not  warranted,  on  the  theory  that  defendant  was 
negligent  in  failing  to  either  exclude*  decedent  from  its  station  or 
to  assign  an  employe  to  attend  bim.^^ 

§  40.  Protection  from  accidental  injuries. 

A  street  railroad  company  is  not  liable  for  injuries  to  a  pas- 
senger caused  by  the  premature  starting  of  the  car  in  consequence 
of  a  signal  given  to  the  motorman  by  another  passenger,  or  some 
one  not  in  the  employ  of  the  railroad  company.^*  Nor  is  it  liable 
to  a  passenger  who  is  injured  by  being  pushed  or  jostled  by  otber 
passengers  when  getting  on  or  off  the  oars,  when  it  appears  that 
the  pushing  or  jostling  was  not  caused  by  the  crowded  condition  of 
the  cars.^°    In  an  action  against  an  electric  railway  company  by  a 

52.  Kingston  v.  Fort  Wayne  &  E.  Y.),  567,  36  N.  Y.  Supp.  311,  where 
R.  Co.,  112  Mieh.  40,  3  Detroit  "Leg.  the  cars  were  over-crowded.  AJso 
N.  843,  70  N.  W.  315,  40  L.  R.  A.  Randall  v.  Frankford,  etc.,  R.  Co., 
131;  Id.,  112  Mich.  40,  4  Detroit  Leg.  139  Pa.  St.  464;  Ellinger  v.  Phila- 
N.  1014,  74  N.  W.  330,  40  L.  R.  A.  delphia,  etc.,  R.  Co.,  153  Pa.  St.  213, 
131.  24  Am.  St.  Rep.   597,  where  the  car- 

53.  English  f.  Nevf  York  Cent.,  etc.,  riers  were  held  not  to  be  liable  unless 
R.  Co.,  138  N.  Y.  Supp.  836.  the    conduct   of   the   passengers    was 

54.  McDonough  v.  Third  Ave.  R.  unusual  and  disorderly  and  could 
Co.,  95  App.  Div.  (N.  Y.)  311,  88  N.  have  been  prevented  by  the  persons 
Y.  Supp.  609;  Krone  v.  Southwest  having  charge  of  the  car.  See  Stern 
Missouri  Electric  Ry.  Co.,  97  Mo.  v.  Westchester  Elec.  R.  Co.,  3  St.  Ry. 
App.  609,  71  S.  W.  712.  Rep.  713,  99  App.  Div.    (N.  Y.)    491, 

55.  Glyn  v.  New  York,  etc.,  R.  Co.,  90  N.  Y.  Supp  870,  where  a  passen- 
85  Hun  (N.  Y.),  408,  33  N".  Y.  Supp.  ger  was  injured  during  the  disturb- 
1020;  Furgason  v.  Citizens'  St.  R.  ance  and  confusion  resulting  from 
Oo.  (Ind.  App.),  44  N.  E.  936.  See  the  breaking  of  a  span  wire  attached 
Lehr  v.  Steinway,  etc.,  R.  Co.,  118  N.  to  a  trolley  way,  by  involuntarily 
Y.   556,   23  N.  E.   889;    Saltsman  v.  jumping  from  the  car. 

Brooklyn   City  R.    Co.,   73   Hun    (N. 
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passenger,  who  jumped  or  'was  thrown  from  the  oar  as  a  result 
of  a  stampede  of  the  passengers  following  the  blowing  out  of  a  fuse 
box,  the  jury  should  be  instructed  that,  while  the  company  was 
not  an  insurer  of  its  passengers,  it  was  bound  to  use  the  utmost 
skill  and  vigilance  in  avoiding  such  an  accident. ^^  Where  a  rail- 
road company  places  a  car  on  one  of  its  tracks  in  the  hands  of  par- 
ties who  are  not  its  employes,  and  who  do  not  appreciate  the 
danger  of  doing  certain  acts,  it  is  responsible  for  the  negligent 
acts  of  those  in  whose  hands  it  pennitted  the  car  on  its  tracks  to 
pass.^'  A  railroad  company,  having  contracted  to  transport  the 
mails  and  a  posital  clerk  in  accordance  with  United  States  postal 
regulations,  is  not  liable  for  an  injury  to  such  clerk  while  remain- 
ing in  the  postal  oar,  which  had  been  switched  onto  a  side  track 
in  a  union  depot  at  the  termination  of  its  journey,  by  reason  of  the 
negligence  of  the  servants  of  another  corporation  in  backing  an- 
other car  onto  such  track.^*  Though  a  railroad  company  is  not 
liable  to  a  passenger  for  the  negligent  throwing  of  a  mail  slack 
against  him  by  a  postal  clerk  under  the  exclusive  jurisdiction  of 
the  United  States  while  performing  his  duties  on  the  train,  yet  if 
such  clerk  has  actually  been  guilty  of  reckless  conduct  likely  to 
cause  injuries  to  passengers,  of  which  the  railroad  company  had 
notice,  or  which  it  might  have  ascertained  and  prevented,  it  is 
liable.^' 

56.  Kight  V.  Metropolitan  E.   Co.,      Co.,  107  La.  370,  31  So.  886,  90  Am. 
21  App.  D.  C.  494.     See  Williams  v.      St.  Eep.  319. 

New  York,  etc.,  E.  Co.,  3  St.  Ey.  Eep.  58.  Sioddard  v.  New  York,  etc.,  E. 

713,  97  App.  Div.   (N.  Y.)    133,  89  N.       Co.,  181  Mass.  432,  63  N.  E.  927. 

Y.  Supp.  659,  as  to  application  of  the  59.  St.  Louis,  etc.,  E.  Co.  v.  Wag- 
principle  of  res  ipsa   loquitur  to  an  goner,  90  111.  App.  556. 
injury  to  a  passenger  by  the  explo-  Passenger  injured  by  ticket  punch 

sion   of   a   fuse.      See    also,   DorfT  v.      falling   from,   pocket    of   conductor. 

Brooklyn  H.  E.  Co.,  3   St.  Ey.  Eep.  See  Cheyne  v.  Van  Brunt  St.,  etc.,  E. 

714,  95  App.  Div.  (N.  Y.)  83,  88  N.  Co.,  3  St.  Ey.  Eep.  713,  97  App.  Div. 
Y.  Supp.  463.  (N.    Y.)     56,    89    N.    Y.    Supp.    637, 

57.  Clerc  v.  Morgan's  L.  &  T.   R.  wherein     the    carrier    was    held     not 

liable. 
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§  41.  Protection    of    passengers    from    incidental    dangers — In 
general. 

A  carrier  is  not  responsible  for  injuries  to  passengers  from  dan- 
gers which  are  incidental  to  railway  travel,  and  which  proper  care 
and  skill  could  not  avoid.^"  A  carrier  is  not  guilty  of  negligence 
in  not  restraining  a  passenger  by  physical  force  from  approaching 
a  wrecked  tank  containing  burning  oil,  which  obstructed  the  pas- 
sage of  the  train,  where  it  has  provided  a  safe  place  for  passengers, 
and  the  danger  is  obvious.^^  A  carrier  is  liable  for  injuries  inflicted 
upon  a  passenger  by  a  dog  brought  into  a  street  car  by  another 
passenger  and  permitted  to  remain  there.^^  It  is  negligence  on 
the  part  of  a  railroad  company  to  permit  the  aisles  of  its  passen- 
ger cars  to  be  obstructed  with  valises  while  passengers  are  entering 
and  departing  therefrom  by  which  they  are  injured  while  exercis- 
ing due  care.''  A  passenger,  when  getting  upon  a  train  from  the 
platform  provided  by  the  carrier  for  that  purpose,  has  a  right, 
upon  exercising  ordinary  care  for  his  own  safety,  to  require  the 
servants  of  the  carrier  to  exercise  the  highest  degree  of  care  not 
to  injure  him  while  they  are  handling  trucks  and  baggage  upon 
the  same  platform  during  the  time  that  such  train  is  discharging 
and  receiving  passengers.'*     A  passenger  on  a  railway  train,  who, 

60.  Houston,  etc.,  R.  Co.  v.  Rich-  A  street  railway  company  is  not 
ards,  30  Tex.  Civ.  App.  203,  49  S.  liable  to  a  passenger  who,  while  leav- 
W.   687.  ing  the  car,   stumbles  over  a,  basket 

61.  Conroy  v.  Chicago,  etc.,  R.  Co.,  placed  on  the  floor  by  another  pas- 
96  Wis.  343,  70  N.  W.  486.  senger,  and  is  injured  thereby,  as  to 

62.  Westcott  V.  Seattle,  etc.,  R.  Co.,  permit  packages  to  be  so  placed  is 
4t  Wash.  618,  84  Pae.  588,  4  L.  R.  not  negligence  per  se.  Van  Winkle 
A.  N.  S.  947,  111  Am.  St.  Rep.  1038.  v.  Brooklyn  City  R.  Co.,  46  Hun  (N. 
See    also,    Trinity    &    S.    R.    Co.    v.  Y.),  564. 

O'Brien,   18   Tex.   Civ.   App.    690,   46  64.  Cleveland,  etc.,  R.  Co.  v.  Reese, 

S.   W.    389,   where   a   passenger   was  93  111.  App.  657. 

bitten  by  a  vicious  dog  received  by  a,  Where  a  baggage  master  was  re- 
railroad  for  shipment  without  being  moving  baggage  from  a  car  in  the  oi- 
boxed  or  crated.  dinary  manner,  plaintiff,  who  tripped 

63.  Chicago  &  A.  R.  Co.  v.  Buck-  over  his  feet,  when  there  were  10  feet 
master,  74  111.  App.  575.  of  the  platform  unobstructed,  cannot 
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while  ascending  the  steps  of  a  car  on  the  invitation  of  the  railway 
company's  agent,  is  injured  by  the  fall  of  a  servant  of  the  com- 
pany against  her,  the  fall  being  caused  by  accidentally  slipping 
while  standing  on  the  rails  of  the  platforms  of  two  cars,  engaged 
in  the  performance  of  his  duties,  cani!,ot  recover  from  the  company 
therefor,  as  there  is  no  negligence,  and  the  risk  of  such  an  accident 
is  assumed  by  the  passenger. ^^     Where  plaintiff's  decedent  rose 
from  his  seat  in  the  car  as  the  train  was  approaching  his  home 
station  and  went  to  the  rear  platform,  and  when  900  feet  distant 
from  the  station  either  voluntarily  stepped  from  the  platform,  or 
was  thrown  therefrom  by  the  momentum  of  the  train,  the  fact 
that  there  was  no  brakeman  on  that  end  of  the  car  to  stop  deceased, 
if  he  attempted  to  step  from  the  platform,  was  not  negligence  on 
the  part  of  the  railroad  company ;  it  being  no  part  of  a  brakeman's 
duty  to  prevent  men  from  standing  on  the  platform,  nor  to  catch 
them  when  they  jump  off  or  fall  ofF.'*    Plaintiff,  a  passenger  on 
defendant's  street  car,  had  set  a  bundle  on  the  front  platform,  and 
when  about  to  alight  from  the  car,  after  it  had  come  to  a  full  stop, 
he  stooped  to  pick  up  the  bundle,  and  as  he  did  so  the  driver  sud- 
denly released  the  brake,  and  the  brake  handle  struck  him  on  his 
eye.     The  driver  knew  of  the  bundle,  and  that  plaintiff  was  about 
to  alight.     Plaintiff  was  compelled  to  stoop  to  obtain  the  bundle, 
and  he  could  not  reasonably  have  foreseen  the  sudden  relaxation 
of  the  brake.     It  was  held  that  defendant  was  liable,  under  the 
rule  requiring  the  "  utmost  care  and  diligence  of  very  cautious 
persons  "  towards  passengers."     Where  the  perilous  position  of  a 
passenger  standing  on  the  steps  of  the  rear  platform  of  a  rapidly- 
moving  street  car  was  seen  by  the  conductor,  who  was  attempting 
to  board  the  car,  it  was  negligence  on  the  part  of  the  conductor  to 

recover  damages.     Connor  v.  Concord  Co.,  63  Hun    (N.  Y.),  631,  17  N.  Y. 

k  M.  E.  Co.,  67  N.  H.  311,  30  AtL  Supp.  198. 

1121.  67.  Sehuler  v.  Third  Ave.  R.  Co.,  1 

65.  Skinner  v.  Atchison,  etc.,  E.  Co.,  Misc.   Rep.    (N.   Y.)    351,   20  N.   Y. 
39  Fed.  188.  Supp.  683. 

66.  Herdman  v.  New  York,  etc.,  E. 

76 
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mount  the  steps  in  such  manner  as  to  collide  with  the  passenger 
and  throw  him  to  the  ground.^  There  is  negligence  of  the  car- 
rier allowing  recovery  by  the  plaintiff,  who,  while  waiting  at  a 
station,  at  the  customary  place  between  two  tracks,  for  a  passenger 
expected  to  arrive,  was  struck  by  a  brakeman  on  the  side  of  a 
freight  train,  by  reason  of  his  assuming  a  humped  position,  throw- 
ing his  body  out  from  the  car,  just  before  he  passed  the  plaintiff/' 
That  one  entering  the  central  entrance  of  a  railroad  station  was 
injured  by  the  act  of  a  servant  of  the  company  in  forcing  a 
drunken  man  against  him  while  ejecting  such  man  from  the  sta- 
tion warrants  a  finding  of  negligent  management  of  the  entrance.'" 
Failure  to  equip  a  train  with  the  tools  usually  carried  for  emer- 
gency use  is  negligence,  and  where,  for  want  of  a  tool,  a  passenger 
is  not  rescued  as  promptly  as  would  otherwise  have  been  practic- 
able from  the  wreck,  the  railroad  is  liable  for  additional  sufferings, 
whether  the  wreck  itself  was  or  was  not  caused  by  negligence." 
Carriers  are  bound  to  exercise  care  in  maintaining  order  and 
guarding  those  they  transport  against  violence,  from  whatever 
source  arising,  which  might  be  reasonably  anticipated  or  naturally 
expected  to  occur.'^  In  approaching  any  place  of  danger  —  as  in 
attempting  to  run  its  cars  through  a  mob  —  it  is  the  duty  of  a 
common  carrier  to  use  the  utmost  care  to  protect  its  passengers 
from  injury.''  Where  a  street  crossed  defendant's  railroad  at 
grade  close  by  its  station,  and  a  train  had  just  come  in,  the  gates 
on  each  side  of  the  track  were  closed,  and  plaintiff,  who  was  a  pas- 
senger, was  standing  on  the  platform,  when  a  runaway  horse  broke 
through  the  first  gate,  stopped  a  little  at  the  second,  passed  be- 
tween the  locomotive  and  a  telegraph  pole,  which  were  not  over 

G8.   Fleming  v.   St.  Louis  &  S.  R.  114  La.  981,  38  S.  W.  701,  70  L.  R. 

Co.,  101  Mo  App.  217,  74  S.  W.  383.  A.  294,  108  Am.  St.  Rep.  366. 

69.  Texas  &  P.  R.  Co.  v.  Russell,  —  72.  Partridge  v.  Woodland  Steam- 
Tex.  Civ.  App.  — ,  74  S.  W.  569.  boat  Co.,  66  N.  J.  Law,  390,  49  Atl. 

70.  Gray  v.  Boston  &  M.  R.  R.,  168  726. 

Mass.  20,  46  N.  E.  397.  73.  Boaworth  v.  Union  R.  Co.,  35 

71.  Jackson  v.  Natchez  &  W.  R.  Co.,      R.  L  203,  55  Atl.  490. 
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four  feet  apart,  went  upon  the  platform,  and  injured  plaintiff, 
there  was  no  evidence  of  negligence  on  the  part  of  the  railroad. 
A  petition  alleging  that  a  passenger  became  violently  ill  when  the 
train  was  passing  through  a  tunnel,  and,  while  in  great  pain,  and 
in  a  half-fainting  condition,  put  his  head  out  through  a  window 
in  order  to  vomit,  and  was  struck  and  killed  by  an  upright  timber 
in  the  tunnel,  but  not  stating  who  opened  the  window,  or  that  the 
train  employes,  by  the  use  of  due  care,  could  have  known  of  his 
illness,  or  of  the  perilous  position  he  had  taken,  does  not  state  a 
cause  of  action.'^  In  an  action  by  a  woman  against  a  railway 
company  for  damages  due  to  mortification  because  of  her  becoming 
locked  in  the  water-closet  of  a  railway  coach,  on  account  of  a  de- 
fect in  a  door  lock,  it  appeared  that  the  lock  was  of  the  best  manu- 
facture, and  that,  as  soon  as  plaintiff's  predicament  was  discov- 
ered, plaintiff,  while  the  brakeman  was  attempting  to  pry  off  the 
lock,  voluntarily  escaped  from  the  closet  through  the  window, 
with  her  husband's  assistance.  It  was  held  that  the  carrier  was 
not  liable.^^  That  a  panel  of  a  stove  in  a  railroad  station  falls 
from  its  place  while  an  employe  is  raking  the  fire  is  sufficient 
evidence  of  negligence  on  the  part  of  the  company  to  go  to  the 
jury,  in  an  action  by  a  passenger  injured  thereby,  and  to  sustain 
a  verdict  in  his  favor."  The  steward  of  a  vessel  was  guilty  of 
negligence  in  failing  to  remove  from  drinking  cups  used  by  steer- 
age passengers  poisonous  substances  used  by  the  health  officer  in 
fumigating  the  vessel,  whereby  the  child  of  a  passenger  who  un- 
knowingly drank  some  of  the  mixture  was  poisoned.™  In  an 
action  against  a  street  railroad  for  injuries  to  a  passenger's  dress, 
caused  by  its  coming  in  contact  with  a  hinge  of  the  gate  of  the 
car,  which  was  smeared  with  grease,  evidence,  as  to  the  condition 

74.  Brooks  v.   Old   Colony  E.  Co.,  76.  Gulf,  etc.,  R.  Co.  v.  Smith,  10 
168  Mass.  164,  46  N.  E.  566.  Tex.  Civ.  App.  338,  30  S.  W.  361. 

75.  Shelton's  Adm'r  v.  Louisville  &  77.  Wilson    v.    Brooklyn    Elev.    R. 
N.  R.  Co.,  19  Ky.  Law  Rep.  215,  39  Co.,  9  N.  Y.  Supp.  277.           '' 

S.  W.  843.  78.  Ryall  v.  Kennedy,  40  N.  Y.  Su- 

per. Ct.   (8  Jones  &  S.)  347. 
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of  the  gate,  that  it  was  unusual,  and  not  to  be  guarded  against  by 
passengers,  that  it  was  the  cause  of  the  injury,  and  that  the  gate 
was  immediately  controlled  by  the  carrier's  servant,  so  as  to  raise 
an  inference  of  notice  to  defendant  of  its  condition,  was  sufficient 
to  establish  the  carrier's  liability.'* 

§  42.    Same  subject — Duty  to  protect  passenger  from  falling  or 
flying  objects. 

Where  it  is  the  practice  of  the  post-office  employes  to  throw 
mail  pouches  from  moving  trains  onto  passenger  station  platforms, 
so  as  to  endanger  passengers,  it  is  the  duty  of  the  railroad  company 
to  notify  passengers  of  the  danger,  and  take  such  further  steps  as 
may  be  necessary  to  prevent  the  continuance  of  the  practice;  but 
this  duty  does  not  arise  until  the  railroad  company  has  had  notice 
of  such  practice,  either  express  or  implied  from  its  long  continu- 
ance.^" Where  mail  was  thrown  on  a  station  platform  from 
swiftly  passing  trains,  it  was  the  carrier's  duty  to  protect  passen- 
gers and  others  lawfully  on  its  platform  against  injuries  from  the 
mail  sacks,  by  requiring  them  to  be  thrown  at  a  particular  place, 
by  posting  warning  notices,  or  by  other  available  means.*'  A  pas- 
senger waiting  on  the  platform  of  a  station  in  a  proper  place,  who 
is  injured  by  a  mail  bag  thrown  from  the  train,  according  to 
custom,  while  running  at  full  speed,  has  a  right  of  action  against 
the  railroad  company.^^  The  fact  that  a  railway  company  has 
been  accustomed  to  throw  mail  sacks  from  its  trains  while  in  mo- 
tion in  a  certain  manner,  and  that  during  such  time  no  one  has 
been  injured  thereby,  does  not,  as  a  matter  of  law,  prevent  the 
throwing  of  a  sack  in  the  same  manner,  whereby  a  passenger  on 
its  platform  is  injured,  from  being  negligent.*'     Where  plaintiff, 

79.  Driggs    v.    Interborough    Rap.  81.  Huddleston  v.  St.  Louis,  etc.,  E. 
Trans.    Co.,    49   Misc.   Rep.    (N.   Y.)  Co.,  90  Ark.  378,  119  S.  W.  280. 
631,  96  N.  Y.  Supp.  1031.  82.  Snow  v.  Fitchburg  R.  Co.,  136 

80.  Southern  Ry.  Co.  v.  Rhodes,  86  Mass.  552,  49  Am.  Rep.  40. 

Fed.  423,  30  C.  C.  A.  157.  83.  Hughes  v.  Chicago  &  A.  E.  Co., 

137   Mo.  447,   30  S.   W.  127. 
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waiting  on  the  platform  of  a  railroad  station  to  take  a  train,  was 
struck  by  a  mail-bag  thrown  from  the  postal-car  in  the  approach- 
ing train  by  a  clerk  in  the  employ  of  the  United  States,  and  ii 
had  long  been  the  well-known  custom  to  throw  off  bags  when  pas- 
sengers were  on  the  platform,  and  it  did  not  appear  that  the  car- 
rier took  any  precautions  to  prevent  injury,  a  recovery  against 
the  carrier  was  justifiable.^  Ordinarily  a  railroad  company  is 
not  required  to  anticipate  that  a  missile  will  be  thrown  through 
a  car  window  by  a  stranger  and  injure  a  passenger,  and  is  not 
required  to  see  that  the  blind  is  closed  or  lowered  to  prevent  it, 
the  glass  and  blinds  being  intended  only  to  admit  and  exclude 
light  and  air  for  the  comfort  and  pleasure  of  the  passengers ;  and, 
in  the  absence  of  any  showing  that  such  an  assault  or  injury  could 
have  been  reasonably  anticipated,  the  carrier  cannot  be  held  liable 
for  the  injury.^^  A  passenger  cannot  recover  from  a  carrier  for 
being  struck  by  a  rock  rolling  down  the  mountain  side,  where  the 
evidence  fails  to  show  what  set  the  rock  in  motion,  or  from  where 
it  started,  but  did  show  that  it  did  not  come  from  the  face  of  the 
cut  through  which  the  train  was  running,  or  from  the  carrier's 
right  of  way,  and  no  negligence  of  the  carrier  appears.'*  Where 
nearly  all  day  on  July  4  a  person  had  been  discharging  a  cannon 
loaded  with  blank  cartridges  from  his  yard  toward  the  street  on 
which  defendant's  street  railway  was  operated,  and  when  the  can- 
non was  fired  a  jet  of  flame  and  smoke  extended  as  far  as  the 
sidewalk,  but  several  feet  short  of  defendant's  tracks,  and  defend- 
ant had  no  reason  to  anticipate  any  danger  from  such  source,  and, 
about  5:30  P.  M.,  plaintiff,  a  passenger  on  the  street  car,  was 
struck  and  injured  by  a  wad  shot  from  the  cannon,  the  street  car 
company  was  not  negligent  in  failing  to  anticipate  danger  to  pas- 
sengers from  such  source,  nor  in  failing  to  ascertain  whether  the 

84.  Carpenter  v.  Boston  &  A.  R.  Co.,  86.   Le   Deau  v.   Northern  Pac.   R. 
97  N.  Y.  494,  49  Am.  Rep.  540.  Co.,  19  Idaho,  711,  115  Pac.  508,  34 

85.  Irwin  v.  Louisville  &  N.  R.  Co.,  L.  R.  A.  N.  S.  735. 
—  Ala.  — ,  50  So.  62. 
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cannon  was  properly  loaded  or  pointed.*'     A  carrier  is  not  liable 
for  injury  to  a  passenger  from  a  cinder  from  the  locomotive  com- 
ing through  an  open  door  of  a  ear,  the  locomotive  being  in  good 
repair  and  equipped  with  the  best  spark  arrester,  and  being  prop- 
erly and  skillfully  managed  and  operated,  and  the  proof  not  war- 
ranting a  finding  of  culpable  negligence  in  the  carrier's  having 
the    door    open.**     Where  plaintiff,  a  passenger  on  defendant's 
train,  was  injured  by  the  escape  of  a  red-hot  cinder  from  the  en- 
gine, a  charge  which  required  that  defendant  show  that  its  engine 
was  equipped  with  the  best  appliances  obtainable,  without    quali- 
fication, as  to  whether  such  appliances  were  in  use  or  had  been 
approved,  was  erroneous,  since  it  imposed  too  high  a  degree  of 
care.*'     A  carrier  of  passengers  is  only  bound  to  use  reasonable 
care  and  diligence  to  prevent  passengers  from  being  injured  by 
articles  falling  from  racks  in  the  cars  intended  to  hold  the  same.'" 
It  is  not  negligence  for  an  elevated  railway  company  to  permit 
passengers  to  pass  from  one  car  to  another  while  the  train  is  at 
a  standstill,  nor  in  such  circumstances  is  it  its  duty  to  warn  pas- 
sengers of  the  existence  of  a  space  between  the  cars.'^    It  is  the 
duty  of  a  carrier  to  protect  its  passengers  not  only  on  the  train, 
but  while  they  are  alighting,  and  until  they  have  a  reasonable 
time  to  leave  the  platform.'^     To  require  the  employes  of  a  carrier 
to  remove  the  personal  baggage  of  passengers  from  the  aisles  of 
cars,  they  must  have  notice,  or  the  obstructions  must  have  re- 
mained so  long  that  in  the  exercise  of  due  care  they  would  have 
been  discovered.'* 

87.  Ormandroyd  v.  Fitchburg  &  L.  90.  Whiting  v.  New  York  Cent.,  etc., 
St.  R.  Co.,  193  Mass.  130,  78  N.  E.  R.  Co.,  97  App.  Div.  (N.  Y.)  11,  89  N. 
739.  Y.  Supp.  584. 

88.  Missouri;  etc.,  R.  Co.  v.  Orton,  91.  Hogan  v.  Boston  Elev.  R.  Co., 
67  Kan.  848,  73  Pac.  63.  195  Mass.  313,  81  N.  E.  198. 

89.  Texas  Midland  R.  Co.  v.  Jum-  92.  Illinois  Cent.  R.  Co.  v.  Gunter- 
per,  24  Tex.  Civ.  App.  671,  60  S.  W.  man,  135  Ky.  438,  122  S.  W.  514. 
797.  93.  Burns  v.  Pennsylvania  R.  Co., 

233  Pa.  304,  82  Atl.  246. 
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§   43.  Same   subject — Injuries   caused  by   opening  or   shutting 
door. 

A  street  railway  company  is  not  liable  for  negligent  injury  to 
a  passenger,  who  left  his  seat  before  the  car  stopped,  preparatory 
to  alighting,  and  placing  his  hand  on  the  door  jamb,  was  injured 
by  the  slamming  of  the  door  through  the  sudden  stop  of  the  car ; 
it  not  appearing  that  there  was  any  excessive  or  unusual  jolt  in 
the  stopping.'*  Where  the  driver  of  a  street  car  closed  the  car 
door  on  a  passenger  alighting  from  the  car  before  she  had  had 
sufficient  time  to  leave  it,  the  company  is  liable  for  the  injuries 
thereby  caused.'"  Where  plaintiff,  a  passenger  on  defendant's 
elevated  train,  arose  as  the  train  approached  the  station  at  which 
she  wished  to  stop,  and  passed  to  the  door  of  the  car,  which  the 
brakeman  held  open,  and  the  jar  of  the  train  impelled  her  to 
place  her  hand  on  the  door-casing,  when,  as  the  train  stopped,  the 
brakeman  let  go  of  the  door,  which  slammed  shut  and  injured 
her  hand,  the  brakeman,  who  had  been  so  seated  as  that  he  must 
have  seen  that  the  plaintiff  wished  to  get  off  at  the  station,  was 
negligent  in  letting  go  of  the  door,  in  the  absence  of  suitable  ap- 
pliances to  hold  it  from  shutting  when  the  train  stopped.'^  Where 
for  the  rapid  handling  of  the  throngs  of  passengers  on  an  elevated 
road,  the  cars  were  so  arranged  that  the  side  doors  for  the  exit 
of  the  passengers  were  opened  by  guards  on  the  platforms  at  the 
stations,  and  a  passenger  who  had  his  hand  on  one  of  the  doors 
was  injured  by  the  guard's  opening  it  before  the  train  came  to  a 

94.   Muller  v.  Manhattan   Ey.   Co.,  rial,  where  it  was  not  the  brakeman's 

48  Misc.  Rep.    (N.  Y.)    524,  96  N.  Y.  duty   to   see   that   the  passenger   was 

Supp.  270.  taking  proper  care  of  himself.     Texas 

Where   a   passenger   on   a   railroad  &  P.  Ry.  Co.  v.  Overall,  83  Tex.  347, 

train,   which   had   stopped   at   a   sta-  18  S.  W;  142. 

tion,  placed  his  hand  on  the  jamb  of  95.  MeGlynn  v.  Brooklyn  Crosstown 

the  ear  door,  and  it  was  injured  by  R.  R.,  6  N.  Y.  St.  Rep.  51. 

the  company's  brakeman  entering  the  96.  Colwell  v.  Manhattan  Ey.  Co., 

car  and  closing  the  door,  the  fact  t&at  57  Hun  (N.  Y.),  453,  10  N.  Y.  Supp. 

the   brakeman   could  have   discovered  636. 
the   passenger's   danger  was   Immate- 
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full  stop ;  the  guard  had  no  knowledge  of  the  position  of  the  pas- 
senger's hand,  and  the  train  was  so  nearly  stopped  that  the  open- 
ing of  the  door  was  the  occasion  of  no  danger,  the  guard  was.  not 
guilty  of  negligence.''  Where  the  servants  of  the  carrier  left  the 
car  door  open,  by  reason  of  the  closeness  of  the  air  in  the  car,  the 
carrier  was  not  bound  to  keep  it  from  closing  at  a  time  when  the 
car  was  in  motion  and  before  the  next  station  was  called.'^  For 
the  guard  of  a  subway  car,  into  which  passengers  were  coming 
through  a  door  opened  only  two-thirds  its  width,  to  open  it  its  full 
width,  whereby  a  passenger,  who,  being  crowded,  had  just  put  his 
hand  on  the  casing  of  the  door,  had  his  finger  crushed,  was  not 
negligence ;  it  not  appearing  that  the  guard  knew  or  could  have 
seen  where  the  passenger's  hand  was,  and  there  being  nothing  to 
show  that  it  was  common  for  passengers  to  place  their  hands  on 
the  door  for  support.^'  A  train,  on  reaching  a  station,  was  stopped' 
a  little  before  the  baggage  car  was  placed  against  the  baggage  on 
the  platform.  Plaintiff's  intestate  was  standing  on  a  car  platform 
at  this  time,  supporting  himself  by  his  hand  on  the  door  facing.. 
The  train  moved  forward  gently,  and  without  jerking,  and  stopped, 
whereupon  the  car  door  shut  itself,  injuring  intestate's  hand.^ 
There  was  no  evidence  of  any  fault  in  the  condition  or  construc- 
tion of  the  car  door.  It  was  held  that  plaintiff  could  not  recover, 
as  there  was  no  negligence  in  the  management  of  the  train.^  It 
is  generally  known  that  the  catches  on  car  doors  are  not  intended 
to  hold  the  doors  securely  against  being  shut,  but  only  to  guard 
against  their  being  easily  moved ;  and  it  cannot  be  inferred  from 
the  mere  closing  of  a  door,  caused  by  an  unusual  jolt  of  the  car, 
whereby  a  passenger  was  injured,  that  there  was  a  defective  fast- 
ening, or  that  there  had  been  negligence  in  putting  the  door  on 

97.  Hannon  v.  Boston  Elev.  Ry.  Co.,  Trans.    Co.,   50   Misc.   Rep.    (N.   Y.) 
183  Mass.  425,  65  N.  B.  809.  160,  98  N.  Y.  Supp.  307. 

98.  Weinschenck  t.  New  York,  etc.,  1.  Skinner  v.  Wilmington  &  W.  R. 
R.  Co.,  190  Mass.  350,  76  N.  E.  662.  Co.,  128  N.  C.  435,  39  S.  E.  65. 

99.  Maillefert  v.  Interborough  Rap. 
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the  catch  by  the  servant  who  opened  it.^  Where  the  plaintiff, 
while  sitting  near  the  front  of  a  crowded  and  dark  car  on  the 
defendant's  railway,  in  passing  through  a  long  tunnel,  attempted 
to  shut  the  door,  there  being  no  servant  of  the  defendant  at  hand 
to  do  it,  in  order  to  keep  out  the  smoke  and  cinders,  and  received 
an  injury  in  doing  so,  the  carrier  was  liable.^  Where  a  passenger 
put  out  his  hand  to  prevent  from  shutting  a  car  door  which  the 
porter  had  just  slammed,  without  knowledge  that  the  passenger 
was  following  him,  and  the  passenger's  thumb  was  caught  and 
crushed  by  the  door,  the  company  was  not  liable.*  In  an  action 
against  a  railroad  company  for  injuries  to  a  passenger,  the  decla- 
ration alleged  that  the  conductor  failed  to  stop  the  train  at  the 
proper  station;  that  thereupon  plaintiff  went  toward  the  door  of 
the  car,  which  had  been  left  open  by  the  conductor;  that  the  con- 
ductor then  rang  the  bell,  and  the  train  stopped  so  suddenly  that 
plaintiff  put  his  hand  on  the  facing  of  the  door  to  steady  himself, 
when  the  door  swung  to  and  cut  his  finger.  It  was  held  that  the  dec- 
laration was  demurrable,  as  it  shows  that  the  injury  was  the  result 
of  accident,  and  not  of  defendant's  negligence.^  Where  the  operator 
of  defendant's  passenger  elevator,  by  the  direction  of  plaintiff,  a 
passenger,  and,  to  enable  her  to  reach  her  train,  tried  to  move  the 
elevator  quickly,  and  had  no  reason  to  expect  that,  while  he  was 

2.  Weinschenck  v.  New  York,  etc.,  was  leaning  against  the  door,  and  at 
R.  Co.,  190  Mass.  250,  76  N.  E.  662.  the    tinae    it   was    opened   the    porter 

3.  Western    Maryland    R.     Co.    v.  knew  or  had  reason  to  anticipate  that 
Stanley,  61  Md.  266,  48  Am.  Rep.  96.  plaintiff   was   so   leaning,     and     that 

4.  Ham  v.  Georgia  R.,  etc.,  Co.,  97  when  the  door  was  opened  the  plain- 
Ga.  411,  24  S.  E.  152.  tiff   started   to   fall,   and   the   porter 

5.  Hardwick  v.  Georgia  R.,  etc.,  Co.,  closed  the  door  to  prevent  such  fall- 
85  6a.  507,  11  S.  E.  833.  ing,  and  in  so  closing  the  door  used 

The  issue  being  whether,  if  plain-  the  care  that  an  ordinarily  careful 
tiff  was  leaning  against  the  car  door,  and  prudent  person  would  have  used 
the  porter  knew  that  fact,  or  had  rea-  under  the  circumstances,  then  plain- 
son  to  anticipate  it,  and  whether  the  tiff  could  not  recover.  St.  Louis  S. 
porter  in  closing  the  door  used  proper  W.  R.  Co.  v.  Ball,  38  Tex.  Civ.  App. 
care,  the  jury  should  have  been  told  387,  66  S.  W.  879. 
that,   if   they  believed   that   plaintiff 
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closing  the  door,  plaintiff  would  be  pushed  by  other  passengers 
and  would  put  her  hand  where  the  door  would  close  against  it, 
and  there  was  no  evidence  that  the  operator  was  negligent,  de- 
fendant was  not  liable  for  injuries  to  plaintiff  through  having  her 
hand  crushed  by  the  door.'  A  carrier  of  pasesngers  is  not  liable 
for  injury  to  one  of  them,  caused  by  being  crowded  through  a  car 
doorway  and  his  hand  being  caught  by  the  door,  if  the  carrier's 
employes  used  due  care  in  closing  the  door.'  The  jury  might 
find  that  the  lurching  of  a  car  as  it  approached  a  station  should 
have  operated  as  a  warning  to  the  carrier's  servant,  in  charge  of 
the  door,  that  passengers  coming  to  it  to  leave  the  car  might  be 
thrown  against  it,  as  regards  the  negligence  of  such  servant  in 
opening  the  door  at  such  time,  catching  between  it  and  the  jamb 
the  hand  of  such  a  passenger.^ 

§  44.  Care  of  carrier  in  the  carriage  of  passengers. 

The  courts  with  varying  phraseology  have  stated  the  degree  of 
care  required  of  the  carrier  in  the  conveyance  of  its  passengers  to 
be  the  utmost  care  and  foresight  to  prevent  injury,  the  highest  de- 
gree of  care  it  can  render  under  the  circumstances,  extraordinary 
care,  the  greatest  possible  care  and  diligence,  the  utmost  care  and 
skill  which  prudent  and  cautious  men  are  accustomed  to  use  under 
like  circumstances,  the  highest  degree  of  care  of  very  prudent 
and  cautious  persons,  the  highest  practicable  care,  caution  and 
diligence  which  capable,  skillful  and  practical  railroad  operatives 
would  exercise,  all  that  human  care,  vigilance,  and  foresight  can 
reasonably  do  consistently  with  the  mode  of  conveyance  and  the 
practical  operation  of  the  road,  more  than'  ordinary  care  'and  dili- 
gence, the  highest  practicable  care,  etc'     Without  attempting  to 

B.  Cashman  v.  New  York,  etc.,  R.  9.   Cases   in  which  one   or  another 

Co.,  201  Mass.  355,  87  N.  E.  570.  of   the   diflferent   expressions    in    the 

7.  Rubin     v.     Interborough     Rap.  text  have  been  used  to  define  the  de- 
Trans.  Co.,  136  N.  Y.  Supp.  60.  gree  of  care  required  are  here  cited 

8.  Larson  v.   Boston  Elev.   R.  Co.,  and  must  be  consulted  to  get  a  full 
213  Mass.  263,  98  N.  E.  104-8.  understanding  of  the  meaning  of  the 
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reconcile  the  distinctions  made,  it  may  be  stated  generally  tliat 


court  and  the  reasons  for  the  lan- 
guage used  in  its  statement  of  the 
rule  as  applied  to  particular  cases. 

V.  8. — Philadelphia,  etc.,  R.  Co.  v. 
Derby,  14  How.  (U.  S.)  486;  Maury 
V.  Talmadge,  2  McLean  (U.  S.),  157; 
ludianpolis,  etc.,  R.  Co.  v.  Horst,  93 
U.  S.  391;  Secord  v.  St.  Paul,  etc., 
R.  Co.,  5  McCrary  (U.  S.),  515; 
Hazard  v.  Chicago,  etc.,  R.  Co.,  1 
Biss  (U.  S.),  503;  Ladd  v.  Foster, 
12  Sawy.  (U.  S. )  547;  Stokes  v. 
Saltonstall,  13  Pet.  (U.  S.)  181; 
Pennsylvania  Co.  v.  Roy,  102  U.  S. 
451;  Washington,  etc.,  R.  Co.  v.  Yar- 
nell,  98  U.  S.  479;  Pendleton  v. 
Kinsley,  3  Cliflf.  (U.  S.)  430;  The 
Oriflamme,  3  Sawy.  (U.  S.)  397; 
Max;koy  v.  Missouri  Pac.  R.  Co.,  18 
Fed.  236;  Curtis  v.  Central  R.  Co.,  6 
McLean  (U.  S.),  401;  Seymour  v. 
Chicago,  etc.,  R.  Co.,  3  Biss.  (U.  S.) 
43;  Reber  v.  Boad,  38  Fed.  822; 
Meyer  v.  St.  Louis,  etc.,  R.  Co.,  54 
Fed.  116,  68  Am.  &  Eng.  R.  Cas.  111. 

ff.  Y. — Palmer  v.  Delaware,  etc., 
Canal  Co.,  130  N.  Y.  170,  17  Am.  St. 
Rep.  629;  Carrol  v.  Staten  Island  R. 
Co.,  58  N.  Y.  136,  17  Am.  Rep.  321; 
Klinger  v.  United  Tr^t.  Co.,  92  App. 
Div.  (N.  Y.)  100,  87  N.  Y.  Supp. 
864;  Stiner  t.  Metropolitan  St.  Ry. 
Co.,  84  X.  Y.  Supp.  285;  Kelly  v. 
?.Ietropolitan  St.  Ry.  Co.,  89  App. 
Div.  (N.  Y.)  159,  89  TST.  Y.  Supp. 
843;  Barrett  v.  Third  Ave.  R.  Co.,  45 
N.  Y.  638;  Dlabola  v.  Manhattan  R. 
Co..  134  N.  Y.  585;  Ganiard  v. 
Rochester  City,  etc.,  R.  Co.,  50  Hun 
(N.  Y.),  23;  Oliver  v.  New  York, 
etc.,  R.  Co.,  1  Edm.  S.  C.  (N.  Y.) 
589;  Caldwell  v.  Murphy,  1  Duer  (N. 


Y.),  333;  Bowen  v.  New  York  Cent. 
R.  Co.,  18  N.  Y.  408,  72  Am.  Dec. 
529;  Maverick  v.  Eighth  Ave.  R.  Co., 
36  N.  Y.  378;  Brockway  v.  Lascala, 
1  Edm.  Sel.  Cas.  {N.  Y.)  135;  Taber 
V.  Delaware,  etc.,  R.  Co.,  71  N.  Y. 
489;  Brown  v.  New  York  Cent.  R. 
Co.,   34  N.  Y.  404. 

Ala. — Birmingham  Ry.,  etc.,  Co.  v. 
Bynum,  3  St.  Ry.  Rep.  6,  139  Ala. 
389,  36  So.  736. 

Ark. — George  v.  St.  Louis,  etc.,  R. 
Co.,  34  Ark.  613;  St.  Louis,  etc.,  R. 
Co.  v.  Sweet,  57  Ark.  387,  60  Ark. 
550;  Arkansas  Midland  R.  Co.  v.  Can- 
man,  53  Ark.  517;  Little  Rock,  etc., 
R.  Co.  V.  Miles,  40  Ark.  298,  48  Am. 
Rep.  10,  13  Am.  &  Eng.  R.  Cas.  10. 

Cal. — Nagle  \.  California  Southern 
R.  Co.,  88  Cal.  86;  Jamison  v.  San 
Jose,  etc.,  R.  Co.,  55  Cal.  593;  Whea- 
ton  V.  North  Beach,  etc.,  R.  Co.,  36 
Cal.  590;  Treadwell  v.  Whittie'r,  80 
Cal.  574;  Franklin  v.  So.  California, 
etc.,  Co.,  85  Cal.  63;  Fisher  v.  South- 
ern Pac.  R.  Co.,  89  Cal.  399. 

Colo. — Atchison,  etc.,  R.  Co.  v. 
Shean,  18  Colo.  368,  58  Am.  &  Erg. 
R.  Cas.  360;  Denver,  etc.,  R.  Co.  v. 
Hodgson,  18  Colo.  117. 

Conn. — Fuller  v.  Naugatuck  R.  Co., 
21  Conn.  557;  Hall  v.  Connecticut 
Riwr  S.  Co.,  13  Conn.  319;  Derwort 
V.  Loomer,  21  Conn.  245. 

D.  G. — Kight  V.  Metropolitan  R. 
Co.,  31  App.  D.  C.  494. 

Fla. — Florida  Southern  R.  Co.  v. 
Hirst,  30  Fla.  1,  32  Am.  St.  Rep.  17, 
52  Am.  &  Eng.  R.  Cas.  109. 

Ga. — Alabama  Midland  R.  Co.  v. 
Guilford,  119  Ga.  533,  46  S.  E.  655; 
Central   E.   Co.   v.    Freeman,    75    Ga. 
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331 ;  Central  R.,  etc.,  Co.  y.  Perry,  58 
Ga.  461;  Georgia  R.  Co.  v.  Homer, 
73  Ga.  351,  27  Am.  &  Eng.  R.  Cas. 
156;  Central  R.  Co.  v.  Thompson,  76 
Ga.  770;  Chattanooga,  etc.,  R.  Co.  v. 
Huggins,  89  Ga.  497,  53  Am.  &  Eng. 
R.  Cas.  73;  Brunswick,  etc.,  R.  Co.  v. 
Gale,  56  Ga.  333. 

III. — Burke  v.  Chicago,  etc.,  R.  Co., 
108  111.  App.  565;  Illinois  Southern 
R.  Co.  V.  Hubbard,  106  111.  App.  462; 
Chicago  Union  Tract.  Co.  v.  Momm- 
sen,  107  111.  App.  353;  Winheim  v. 
Field,  107  111.  App.  145;  Chicago, 
etc.,  R.  Co.  V.  Carroll,  5  111.  App. 
201;  Chicago,  etc.,  R.  Co.  v.  Lewis, 
145  111.  67,  58  Am.  &  Eng.  R.  Cas. 
136;  Chicago,  etc.,  R.  Co.  v.  Arnol, 
144  111.  361,  58  Am.  &  Eng.  R.  Cas. 
411;  Chicago,  etc.,  R.  Co.  v.  George, 
19  111.  510,  71  Am.  Dec.  393;  Chi- 
cago, etc.,  R.  Co.  V.  Gretzner,  46  111. 
74;  Chicago  City  R.  Co.  v.  Engel,  35 
111.  App.  490;  West  Chicago  St.  R. 
■Co.  V.  Martin,  47  111.  App.  610;  Chi- 
cago, etc.,  R.  Co.  V.  Pillsbury,  133 
111.  9,  5  Am.  St.  Rep.  483;  North 
Chicago  St.  R.  Co.  v.  Cook,  145  111. 
551. 

Ind. — Indianapolis  St.  Ry.  Co.  v. 
Brown,  33  Ind.  App.  130,  69  N.  E. 
407;  Crump  v.  Davis  (Ind.  App.), 
70  N.  E.  886;  Louisville,  etc.,  R.  Co. 
V.  Pedigo,  108  Ind.  481,  37  Am.  & 
Eng.  R.  Cas.  310;  Jeffersonville  R. 
Co.  V.  Hendricks,  36  Ind.  328 ;  Thayer 
V.  St.  Louis,  etc.,  R.  Co.,  33  Ind.  36, 
85  Am.  Dee.  409;  Gillenwater  v.  Madi- 
son, etc.,  R.  Co.,  5  Ind.  339,  61 'Am. 
Dec.  101;  Louisville,  etc.,  R.  Co.  v. 
Snyder,  117  Ind.  435,  10  Am.  St.  Rep. 
60,  37  Am.  &  Eng.  R.  Cas.  137;  Terre 


Haute,  etc.,  R.  Co.  v.  Buck,  96  Ind. 
346,  49  Am.  Rep.  168;  Grand  Rapids, 
etc.,  R.  Co.  V.  Ellison,  117  Ind.  334, 
39  Am.  &  Eng.  R.  Cas.  480;  Grand 
Rapids,  etc.,  R.  Co.  v.  Boyd,  65  Ind. 
536. 

Iowa. — Fitch  v.  Mason  City,  etc.. 
Tract. <-Co.  (Iowa),  100  N.  W.  618; 
Kellow  V.  Central  Iowa  R.  Co.,  68 
Iowa,  470,  56  Am.  Rep.  858,  21  Am. 
&  Eng.  R.  Cas.  485;  Moore  v.  Des 
Moines,  etc.,  R.  Co.,  69  Iowa,  491,  27 
Am.  &  Eng.  R.  Cas.  315;  Bonce  v. 
Dubuque  St.  R.  Co.,  53  Iowa,  278,  36 
Am.  Rep.  331;  Raymond  v.  Burling- 
ton, etc.,  R.  Co.,  65  Iowa,  152,  18  Am. 
&  Eng.  R.  Cas.  217. 

Kan. — Chicago,  etc.,  R.  Co.  v. 
Fisher,  49  Kan.  460. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Jordan,  25  Ky.  Law  Rep.  574,  76  S. 
W.  145;  Louisville  City  R.  Co.  v. 
Weams,  80  Ky.  420;  Sherley  v.  Bill- 
ings, 8  Bush  (Ky.),  147,  8  Am.  Rep. 
451;  Louisville  Southern  R.  Co.  v. 
Minogue,  90  Ky.  369,  29  Am.  St.  Rep. 
378. 

La. — Lehman  v.  Louisiana  Western 
R.  Co.,  37  La.  Ann.  705. 

Me. — Libby  v.  Maine  Cent.  R.  Co., 
85  Me.  34,  58  Am.  &  Eng.  R.  Cas.  81 ; 
Knight  V.  Portland,  etc.,  R.  Co.,  56 
Me.  334,  96  Am.  Dee.  449. 

Md. — Baltimore,  etc..  Turnpike  Co. 
V.  Leonhardt,  66  Md.  449,  12  Am.  & 
Eng.  R.  Cas.  149;  Philadelphia,  etc., 
R.  Co.  V.  Anderson,  72  Md.  519,  30 
Am.  St.  Rep.  483,  44  Am.  &  Eng.  R. 
Cas.  345;  Baltimore,  etc.,  R.  Co.  v. 
Breinig,  25  Md.  378,  90  Am.  Dec.  49; 
Baltimore,  etc.,  R.  Co.  v.  State,  63 
Md.  135,  31  Am.  &  Eng.  R.  Cas.  202; 
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of  its  passengers,  it  is  the  duty  of  a  common  carrier  of  passengers, 
in  consideration  of  the  great  danger  to  human  life  consequent 


Stockton  V.  Frey,  4  Gill  (Md.),  406, 
45  Am.  Dec.  138. 

Mass. — White  v.  Fitciiburg  R.  Co., 
136  Mass.  331,  18  Am.  &  Eng.  R.  Cas. 
140;  Dodge  v.  Boston,  etc.,  Steamship 
Co.,  148  Mass.  207,  12  Am.  St.  Rep. 
541;  McElroy  v.  Nashua,  etc.,  R.  Co., 
4  Cush.  (Mass.)  400,  50  Am.  Dec. 
794. 

Mich. — Grand  Rapids,  etc.,  R.  Co. 
V.  Huntley,  38  Mich.  537,  31  Am. 
Rep.  331;  Michigan  Cent.  R.  Co.  v. 
Coleman,  28  Mich.  440. 

Minn.— Purcell  v.  St.  Paul  City  R. 
Co.,  48  Minn.  134;  Oviatt  v.  Dakota 
Cent.  R.  Co.,  43  Minn.  300. 

Miss. — Chicago,  etc.,  R.  Co.  v.  Scurr, 
59  Miss.  456,  43  Am.  Rep.  373;  South- 
ern R.  Co.  V.  Kendrick,  40  Miss.  374, 
«0  Am.  Dec.  333. 

Mo. — ^Magrane  v.  St.  Louis,  etc.,  R. 
Co.,  183  Mo.  119,  81  S.  W.  1158; 
Heyde  v.  St.  Louis  Transit  Co.,  102 
Mo.  App.  537,  77  S.  W.  127;  Tillman 
V.  St.  Louis  Transit  Co.,  103  Mo. 
App.  553,  77  S.  W.  330;  Luckel  v. 
Century  Bldg.  Co.,  177  Mo.  608,  76 
S.  W.  1035;  Smith  v.  Chicago,  etc., 
R.  Co.,  108  Mo.  343,  53  Am.  &  Eng. 
R.  Cas.  483;  O'Connell  v.  St.  Louis 
Cable,  etc.,  R.  Co.,  106  Mo.  483; 
Furnish  v.  Missouri  Pac.  R.  Co.,  102 
Mo.  438,  32  Am.  St.  Rep.  781;  Gil- 
son  V.  Jackson  County  H.  R.  Co.,  76 
Mo.  383;  Leslie  v.  Wabash,  etc.,  R. 
Co.,  88  Mo.  50,  36  Am.  &  Eng.  R. 
Cas.  229;  Sawyer  v.  Hannibal,  etc., 
R.  Co.,  37  Mo.  241,  90  Am.  Dec.  382; 
Willmott  V.  Corrigan  Consol.  St.  R. 
Co.,  106  Mo.  535;  Smith  v.  St.  Louis, 
etc.,  R.  Co.,  69  iio.  32,  33  Am.  Rep. 


434;  Lemon  v.  Chanslor,  68  Mo.  340, 
30  Am.  Rep.  799;  Huelsenkamp  v. 
Citizens  R.  Co.,  37  Mo.  537,  90  Am. 
Dee.  399;  Waller  v.  Hannibal,  etc., 
R.  Co.,  83  Mo.  608. 

Mont. — Taillon  v.  Mears,  29  Mont. 
161,  74  Pac.  421;  Ryan  v.  Gilmer,  3 
Mont.  517,  35  Am.  Rep.  744. 

Nei. — Spellman  v.  Lincoln  Rapid 
Trans.  Co.,  36  Neb.  890,  38  Am.  St. 
Rep.  753,  58  Am.  &  Eng.  R.  Cas.  397, 
55  N.  W.  270,  20  L.  R.  A.  316. 

N.  ff.— Taylor  v.  Grand  Trunk  R. 
Co.,  48  N.  H.  304,  2  Am.  Rep.  229; 
Bennet  v.  Dutton,  10  N.  H.  481; 
Moses  V.  Boston,  etc.,  R.  Co.,  24  N. 
H.  71,  55  Am.  Dec.  233. 

N.  J. — Delaware,  etc.,  R.  Co.  v. 
Daily,  37  N.  J.  L.  356;  Klein  v.  Jew- 
ett,  26  N.  J.  Eq.  474,  37  N.  J.  Eq. 
550. 

N.  C. — Lambeth  v.  North  Carolina 
R.  Co.,  66  N.  C.  494,  8  Am.  Rep. 
508. 

Pa. — Fredericks  v.  Northern  Cent. 
R.  Co.,  157  Pa.  St.'  103,  58  Am.  & 
Eng.  R.  Cas.  91;  Laing  v.  Colder,  8 
Pa.  St.  479,  49  Am.  Dec.  533;  Con- 
roy  V.  Pennsylvania  R.  Co.,  1  Pittsb. 
(Pa.)  440;  New  York,  etc.,  R.  Co.  v, 
Dougherty,  11  W.  N.  C-  (Pa.)  437 
6  Am.  &.  Eng.  R.  Cas.  139;  Pennsyl 
vania  R.  Co.  v.  Peters,  116  Pa.  St, 
306;  Philadelphia,  etc.,  R.  Co.  v.  An 
derson,  94  Pa.  St.  351,  39  Am.  Rep. 
787. 

Ohio. — Cleveland,  etc.,  R.  Co.  v, 
Manson,  30  Ohio.  St.  451. 

R.  I. — Boss  V.  Providence,  etc.,  R. 
Co.,  15  R.  I.  149,  31  Am.  &  Eng.  R. 
Cas.  364. 
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upon  its  neglect  of  duty,  to  use  the  highest  degree  of  care,  vigi- 
lance and  foresight  that  can  reasonably  be  exercised  compatible 
with  the  character  and  mode  of  conveyance  and  the  practicable 
operation  of  the  road  und  existing  conditions  to  safely  carry  and 
deliver  its  passengers,  and  for  injuries  resulting  from  failure  of 
duty  in  this  regard  it  is  liable.-"'    It  would  seem  that  a  complete 


8.  C. — Renneker  v.  South  Carolina 
E.  Co.,  20  S.  C.  219. 

Term. — East  Tennessee,  etc.,  E.  Co. 
V.  Mitchell,  11  Heisk.   (Tenn.)   400. 

Tex. — Houston  Electric  E.  Co.  v. 
Nelson  (Tex.  Civ.  App.),  77  S.  W. 
978;  Hardin  v.  Fort  Worth,  etc.,  E. 
Co.  (Tex.  Civ.  App.),  77  S.  W.  431; 
Missouri,  etc.,  E.  Co.  v.  Mitchell  (Tex. 
Civ.  App.),  79  S.  W.  g-f;  Tyler  v. 
Texas,  etc.,  E.  Co.  (Tex.  Civ.  App.), 
79  S.  W.  1075;  International,  etc.,  E. 
Co.  V.  Shuford  (Tex.  Civ.  App.),  81 
S.  W.  1189;  International,  etc.,  E. 
Co.  V.  Welch,  86  Tex.  203,  40  Am. 
St.  Eep.  829;  International,  etc.,  E. 
Co.,  V.  Halloren,  53  Tex.  46,  3  Am.  & 
Eng.  E.  Cas.  343,  37  Am.  Rep.  744; 
Texas  Pac.  E.  Co.  v.  Buekelew,  3  Tex. 
Civ.  App.  372;  Levy  v.  Campbell 
(Tex.),  19  S.  W.  438;  Gal-eston  City 
R.  Co.  V.  Hewitt,  67  Tex.  473,  60  Am. 
Rep.  33;  St.  Louis,  etc.,  R.  Co.  v. 
Finley,  79  Tex.  85;  Texas,  etc.,  R. 
Co.  V.  Davidson,  3  Tex.  Civ.  App.  543. 

Va. — Richmond  Tract.  Co.  v.  Wil- 
liams (Va.),  46  S.  E.  392;  Richmond 
City  R.  Co.  V.  Scott,  86  Va.  902,  44 
Am.  &  Eng.  R.  Cas.  418;  Farish  v. 
Reigle,  11  Gratt.  (Va.)  697,  62  Am. 
Dec.  666. 

Wash. — Johnson  v.  Seattle  Electric 
Co.,  35  Wash.  383,  77  Pac.  677;  Fos- 
ter V.  Seattle  Electric  Co.,  35  Wash. 
177,  76  Pac.  995;  Denham  v.  Wash- 
ington  Water   Power   Co.,   3   St.   Ry. 


Eep.  879,  and  note,   (Wash.)    80  Pac. 
546.   * 

W.  Va. — Fisher  v.  West  Virginia, 
etc.,  R.  Co.,  39  W.  Va.  366,  58  Am. 
&  Eng.  R.  Cas.  337;  Gillingham  v. 
Ohio  River  R.  Co.,  35  W.  Va.  588, 
29  Am.  St.  Rep.  827,  51  Am.  &  Eng. 
R.  Cas.  333;  Searle  v.  Kanawha,  etc., 
R.  Co.,  33  W.  Va.  370. 

Eng. — Jackson  v.  Tollett,  2  Stark. 
37,  3  E.  C.  L.  307;  Crofts  v.  Water- 
house,   3   Bing.  319,   11  E.  C.   L.   119. 

10.  Keegan  v.  Third  Ave.  R.  Co., 
34  App.  Div.  (N.  Y.)  397,  54  N.  Y. 
Supp.  391;  affd.  165  N.  Y.  622,  59 
N.  E.  1134;  Koehne  v.  New  York, 
etc.,  R.  Co.,  32  App.  Div.  (N.  Y.) 
419,  52  N.  Y.  Supp.  1088,  afifd.  165  N. 
Y.  603,  58  N.  E.  1089;  Coddington  v. 
Brooklyn,  etc.,  R.  Co.,  103  N.  Y.  66, 
5  N.  E.  797;  Piper  v.  New  York 
Cent.,  etc.,  E.  Co.,  156  N.  Y.  224,  50 
N.  E.  851,  41  L.  R.  A.  724;  Mose- 
land  V.  Boston,  etc.,  R.  Co.,  141  Mass. 
31,  6  N.  E.  225;  Ingalls  v.  Bills,  9 
Mete.  (Mass.)  1;  Metropolitan  St. 
R.  Co.  V.  Hanson,  1  St.  Ry.  Rep. 
334,  (Kan.)  72  Pac.  775;  Citizens'  St. 
Ry.  Co.  V.  Merl,  134  Ind.  609,  33  N. 
E.  1014;  Choquette  v.  Southern  Elee. 
R.  Co.,  80  Mo.  App.  515;  West  Chi- 
cago St.  R.  Co.  V.  Johnson,  180  II!. 
285,  54  N.  E.  334;  West  Chicago  St, 
E.  Co.  V.  Nash,  64  111.  App.  548; 
Citizens'  Ey.  Co.  v.  Craig  (Tex.  Civ. 
App.),  69  S.  W.  239;   Lincoln  St.  E. 
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statement  of  the  degree  of  care  required  must  contain  the  elements 


Co.  \.  McClelland,  54  Neb.  673,  74  N. 
W.  1074;  North  Chicago  St.  R.  Co. 
V.  Polkey,  1  St.  Ey.  Rep.  94,  203  111. 
235,  67  N.  E.  993;  Topeka  City  R. 
Co.  V.  Higgs,  38  Kan.  375,  16  Pac. 
667;  Meier  v.  Pennsylvania  R.  Co.,  64 
Pa.  St.  325;  Boaqui  v.  Sutro  Ry.  Co., 
131  Cal.  390,  63  Pac.  683;  Houston, 
etc^  R.  Co.  V.  Iseo  (Tex.  Civ.  App.), 
60  S.  W.  313;  Chicago  City  R.  Co. 
V.  Morse,  98  111.  App.  662,  affd.  197 
111.  327,  64  N.  E.  304;  West  Chicago 
St.  R.  Co.  V.  Kromshinskey,  185  111. 
93,  56  N.  E.  1110;  Kane  v.  Cicero, 
etc.,  R.  Co.,  100  111.  App.  181;  Han- 
sen v.  New  Jersey  St.  Ry.  Co.,  64 
N.  J.  L.  686,  46  Atl.  718;  Holmes 
V.  Ashtabula  R.  T.  Co.,  10  0.  C.  D. 
638;  Grace  v.  St.  Louis  R.  Co.,  156 
Mo.  295,  56  S.  W.  1121;  Central  of 
Georgia  Ry.  Co.  v.  Lippman,  110  Ga. 
665,  36  S.  E.  303;  Mayor  v.  Oregon 
Short  Line  Co.,  21  Utah,  141,  59  Pac. 
523;  Galigan  v.  Old  Colony  St. 
R.  Co.,  183  Mass.  211,  65  N.  E.  48; 
Smedley  v.  Hestonville,  etc.,  R.  Co., 
184  Pa.   St.   620,  39   Atl.   544,   9  Am. 

6  Eng.  R.  Cas.  (N.  R.)  649,  43  W.  N. 
C.  169;  Baltimore  City  Pass.  R.  Co. 
V.  Nugent,  86  Md.  349.  33  All.  779, 
39  L.  R.  A.  161;  Scott  V.  Bergen  Co. 
Tract.  Co.,  64  N.  J.  L.  363,  48  Atl. 
1118,  affd.  63  N.  J.  L.  407,  43  Atl. 
1060;  East  Omaha  St.  Ry.  Co.  v. 
Godola,   50  Neb.   960,   70   N.   W.   491, 

7  Am.  &  Eng.  R.  Cas.  (N.  S.)  300; 
Illinois  Cent.  R.  Co.  v.  Davidson,  76 
Fed.  517,  46  U.  S.  App.  300,  33  C. 
C.  A.  306;  Parker  v.  Metropolitan 
St.  E.  Co.,  69  Mo.  App.  54;  Payne 
V.  Spokane  St.  R.  Co.,  15  Wash.  533, 
46  Pae.  1054:  Posch  v.  Southern  El. 


R.  Co.,  76  Mo.  App.  601,  2  Mo.  App. 
Rep.  10;  SIcCurrier  v.  Southern  Pac. 
R.  Co.,  123  Cal.  558,  5  Am.  Neg.  Rep. 
117,  55  Pac.  334,  12  Am.  &  Eng.  R. 
Cas.  (N.  S.)  170;  Reynolds  v.  Rich- 
mond &  M.  R.  Co.,  93  Va.  400,  33  S. 
E.  770;  Texas  &,  P.  R.  Co.  v.  Orr 
(Tex.  Civ.  App.),  31  S.  W.  696; 
Louisville  R.  Co.  v.  Parke,  96  Ky. 
580,  39  S.  W.  455;  O'Connell  v.  St. 
Louis  Cable,  etc.,  R.  Co.,  106  Mo.  482, 
17  S.  W.  494;  Alabama  G.  S.  R.  Co. 
V.  Hill,  93  Ala.  514,  45  Am.  &  Eng. 
R.  Cas.  500,  9  So.  723;  Central  R. 
Co.  V.  Smith,  74  Md.  213,  31  Atl. 
706;  Montgomery  El.  R.  Co.  v.  Mal- 
lett,  92  Ala.  309,  9  So.  363;  Southern 
Kansas  R.  Co.  v.  Walsh,  45  Kan.  653, 
4  Am.  R.  Corp.  Rep.  331,  47  Am.  & 
Eng.  R.  Cas.  493,  26  Pae.  45;  Citi- 
zens' St.  R.  Co.  V.  Twiname,  111  Ind. 
587,  13  N.  E.  55;  Holley  v.  Atlanta 
St.  Ry.  Co.,  61  Ga.  315;  Wanzer  v. 
Chippewa  Val.  Elec.  R.  Co.,  108  Wis. 
319,   84  N.   W.   433. 

They  are  liable  for  an  injury 
caused  by  the  failure  to  exercise  such 
care,  although  the  negligence  or  mis- 
conduct of  another  passenger  in  ring- 
ing the  bell  as  a  signal  for  starting 
the  car  contributed  to  the  injury. 
Nichols  v.  Lynn  &  B.  R.  Co.,  168 
Mass.  528,  47  N.  E.  437;  Pray  v. 
Omaha  St.  Ry.  Co.,  5  Am.  Electl.  Cas. 
407,  4  Neb.  167,  11  Am.  R.  &  Corp. 
Rep.  522,  48  Am.  St.  Rep.  717,  62  N. 
W.  447.  See  also  as  to  rule  stated 
in  the  text,  Carli  v.  Interstate  Consol. 
St.  R.  Co.  (R.  I.),  51  Atl.  305;  King 
v.  Same  (R.  I.),  51  Atl.  301;  Le 
Blanc  V.  Sweet,  107  La.  355,  31  So. 
766;  Davis  v.  Paducah  Ry.  &  L.  Co., 
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of  reasonableness  and  practicability,  and  have  reference  to  the 
subject  matter,  to  permit  of  general  application.'^  This  rule  is  ap- 
plicable, not  only  with  respect  to  those  results  which  are  naturally 
to  be  apprehended  from  unsafe  roadbeds,  defective  machinery,  im- 
perfect cars,  and  other  conditions  endangering  the  success  of  the 
undertaking,  but  also  to  the  selection  of  its  employes  by  the  com- 
pany and  to  the  conduct  of  the  agents  and  servants  of  the  corpora- 
tion in  the  operation  of  the  road.^  In  the  use  of  motive  power 
like  electricity,  power  of  such  dangerous  possibilities,  it  should  be 


34  Ky.  L.  Rep.  135,  68  S.  W.  140; 
Citizens  St.  R.  Co.  v.  Jolly,  1  St.  Ry. 
Rep.  157,    (Ind.)    67  X.  E.  935. 

But  carriers  of  passengers  are  not 
required  to  make  it  impossible  for 
passengers  to  expose  themselves  to 
danger,  nor  is  the  company  required 
to  adopt  any  particular  method  of 
construction ;  and  whether  the  manner 
of  construction  is  proper  or  not  is 
not  a  question  to  be  submitted  to  a 
jury,  llerchant  v.  South  Chicago 
City  Ry.  Co.,  104  111.  App.  122. 

Operators  of  elevators. — The  Su- 
preme Court  of  Rhode  Island,  in  Ed- 
wards V.  Manufacturing  Building 
Company  (R.  I.),  61  Atl.  646,  follows 
the  decision  of  the  Xew  York  Court 
of  Appeals  in  Griffin  v.  Manice,  166 
X.  Y.  188,  59  X.  E.  925,  that  a  land- 
lord who  maintains  an  elevator  in  his 
private  building  for  the  use  of  tenants 
and  their  employees  and  customers  is 
not  a  common  carrier,  nor  bound  to 
the  same  degree  of  care  as  that  im- 
posed upon  a  common  carrier,  but  is 
bound  only  to  exercise  reasonable  care 
for  the  safety  of  those  who  enter  upon 
his  premises  and  use  the  elevator. 
See  chap.  2,  §  43. 

11.  West  Chicago  St.  R.  Co.  v. 
Winters.   107  111.  App.  221;   Unger  v. 


Forty  Second  St.,  etc.,  R.  Co.,  51  N. 
Y.  497. 

12.  Stierle  v.  Union  R.  Co.,  156  N. 
Y.  70,  5  N.  Y.  Ann.  Cas.  326,  50  X. 
E.  419,  156  N.  Y.  684 ;  Dallas  Consol. 
Elee.  R.  Co.  v.  Broadhurst,  68  S.  W. 
315,  28  Tex.  Civ.  App.  630;  Hans- 
berger  v.  Sedalia  El.,  etc.,  Co.,  83  Mo. 
App.  566;  Bosqui  v.  Sutro  R.  Co.,  131 
Cal.  390,  63  Pac.  682;  Macon  Consol. 
St.  R.  Co.  v.  Barnes,  113  Ga.  212,  38 
S.  E.  754;  Kird  v.  New  Orleans  &  N. 
W.  R.  Co.,  105  La.  Ann.  236,  39  So. 
729;  Chicago  &  A.  R.  Co.  v.  Dumser, 
161  111.  190,  43  N.  E.  698;  Hamilton 
V.  Great  Falls  St.  E.  Co.,  17  Mont. 
334,  42  Pac.  860;  Levy  v.  Campbell 
(Tex.),  19  S.  W.  438;  McAUister  v. 
People's  Ry.  Co.  (Del.),  54  Atl.  743. 
If  the  injury  would  not  have  occurred 
if  two  men  instead  of  one  had  man- 
aged the  car,  the  company  has  been 
held  liable.  Redfield  v.  Oakland  Con- 
sol. St.  R.  Co.,  110  Cal.  377,  42  Pac. 
822,  1063. 

A  livery  stable  keeper,  who  lets 
a  conveyance  for  a  special  journey, 
and  furnishes  a  driver  therefor,  is 
merely  a  private  carrier  for  hire,  and 
is  bound  only  to  exercise  that  degree 
of  care  and  skill  in  the  selection  of 
a   vehicle,  team   and  driver  which  a 
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a  very  high  degree  of  care.^^  The  carrier  and  its  servants  in  any 
case  are  bound  to  use  a  degree  of  care  commensurate  with  the  cir- 
cumstances of  the  case,  as  they  appear  or  can  be  observed  with  the 
use  of  ordinary  oare,  or  such  care  and  foresight  as  is  reasonably 
practicable."  They  must  use  a  high  degree  of  care  to  protect 
their  passengers  from  dangers  that  should  be  anticipated  in  the 
absence  of  due  care."  The  exposure  of  a  passenger  to  danger 
which  the  exercise  of  reasonable  foresight  would  have  anticipated, 
and  due  oare  have  avoided,  is  negligence  on  the  part  of  the  car- 
rier.^^  The  degree  of  care  required  in  any  case  must  have  refer- 
ence to  the  conditions  existing.  It  has  been  held  that  the  utmost 
care  and  diligence  which  human  skill  and  foresight  suggest  are 
required  of  a  street  railway  company  for  the  protection  of  its  pas- 
sengers, when  the  conditions  are  such  as  call  for  that  degree  of 
care  and  diligence.^'     The  situation  and  circumstances  surround- 


prudent  man  would  bestow  in  such 
a  matter,  and  is  not  liable  for  in- 
juries caused  to  a  'person  in  the 
vehicle  by  negligent  driving.  Mc- 
Gregor V.  Gill  (Tenn.),  88  S.  W.  318. 
Livery  stable  keepers  are  not  within 
the  rule  that  common  carriers  of 
passengers  are  bound  to  exercise  ex- 
traordinary care  for  the  safety  of 
their  passengers.  Stanley  v.  Steele 
(Conn.),  69  L.  R.  A.  561,  60  Aitl. 
640. 

13.  Leonard  v.  Brooklyn  Heights 
R.  Co.,  57  App.  Div.  (N.  Y.)  125,  67 
N.  Y.  Supp.  985;  Denver  Tramway 
Co.  V.  Reid,  4  Am.  Electl.  Cas.  332, 
4  Cblo.  App.  53,  35  Pac.  269. 

14.  Eegensburg  v.  Nassau  Flee.  R. 
Co.,  69  N.  Y.  Supp.  147,  58  App.  Div. 
(N.  Y.)  566;  Feary  v.  Metropolitan 
St.  Ry.  Co.,  62  S.  W.  45a,  162  Mo. 
75;  Freeman  v.  Metropolitan  St.  R. 
Co.,  95  Mo.  App.  94,  314,  68  S.  W.  452, 
1057;  Merrill  v.  Metropolitan  St.  Ry. 

7Y 


Co.  (N.  Y.),  73  App.  Div.  401,  77  N. 
Y.  Supp.  122.  In  approaching  any 
place  of  danger  as  in  attempting  to 
run  its  oars  through  a  mob,  it  is  the 
duty  of  a  common  carrier  to  use  the 
utmost  care  to  protect  its  passengers 
from  injury,  Bosworth  v.  Union  R. 
Co.,  1  St.  Ry.  Rep.  757,  55  Atl.  490. 

15.  Hansen  v.  North  Jersey  St.  R. 
Co.,  46  Atl.  718,  64  N.  J.  L.  586. 

16.  Reem  v.  St.  Paul  City  Ry.  Co., 
77  Minn.  503,  80  N.  W.  638. 

17.  Keegan  v.  Third  Ave.  R.  Co., 
34  App.  Div.  (N.  Y.),  297,  54  N.  Y. 
Supp.  391 ;  as,  for  example,  where  the 
ear  is  followed  ait  a  distance  of  a 
very  few  feet  by  a  truck  proceeding 
rapidly  and  confined  to  the  car  track 
by  the  presence  of  vehicles  on  either 
side,  the  conductor  of  the  ear  is 
bound  to  exercise  a  high  decree  of 
care  in  requiring  a  passenger  to  leave 
it,  Maverick  v.  Eight  Ave.  R.  Co., 
36  N.  Y.  378;  Faris  v.  Brooklyn  City 
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ing  the  car  at  different  times  and  places,  the  amount  of  traffic  on 
the  streets  and  on  the  cars,  the  danger  to  be  encountered  in  oper- 
ating the  cars  over  the  particular  route  or  place,  the  rate  of  speed, 
and  the  motive  power  in  use,  are  all  to  be  taien  into  consideration. 
The  fact  that,  except  in  boarding  the  car,  alighting  therefrom,  and 
in  taking  and  occupying  a  place  therein,  the  passenger  is  unable 
to  look  out  for  himself,  is  also  among  the  circumstances  to  be  con- 
sidered.'" The  care  and  skill  required  in  the  operation  of  street 
cars  drawn  by  horses  is  not  as  great  as  that  required  in  the  man- 
agement of  electric  or  cable  cars  propelled  at  a  much  higher  rate 
of  speed.^''  A  horse  railroad  company  must,  however,  use  reason- 
able care  in  selecting  horses,  and  must  take  reasonable  steps  to 
ascertain  whether  the  horses  are  safe  for  such  use.^°  The  employes 
of  a  street  ear  company  are  bound  to  exercise  greater  care  where 
a  passenger  is  forced  to  ride  upon  the  step  of  the  car,  because 
he  cannot  find  a  seat  in  the  car.  ^'  A  carrier  does  not  owe  to  every 
passenger  precisely  the  same  care,  without  respect  to  age,  sex,  or 

&  N.  E.  Co.,  46  App.  Div.    (N.  Y.)  diligence  for  their  carriage,  but  it  is 

231,  61  N.  Y.  Supp.  670;  Schenkel  v.  not  error  to  charge  that  they  must 

Pittsburg  &   B.   Tract.   Co.,   194   Pa,.  use  "  the  higest  degree  of  care." 

St.  182,  44  Atl.  1072;  or,  where  it  is  18.  Palmer  v.  Winona  Ry.  &  Light 

approaching   a   steam   railroad   cross-  Co.,    80   N.    W.    869,    78    Minn.    138; 

ing,    Coddington   v.    Brooklyn    C.    T.  Seelig  v.  Metropolitan  St.  Ry.  Co.,  18 

R.  Co.,   103  N.  Y.   86,  5  N.  E.  797;  Misc.   Rep.    (N.   Y.)    383,   41   N.   Y. 

or,  at  a  street  crossing  where  a  run-  Supp.  656. 

away  team  might  have  been  seen,  Re-  19.  Cogswells    v.     West     St.     etc., 

gensburg  v.  Nassau  Elec.  R.  Co.,  58  Elec.  R.  Co.,  4  Am.  Electl.  Cas.  412, 

App.    Div.    (N.    Y.)    566,    59    N.    Y.  5  Wash.  46,  52  Am.  &  Eng.  R  Oas. 

Supp.  147 ;   West  Chicago  St.  R.  Co.  500,  31  Pac.  411 ;  Stierle  v.  Union  Ry. 

V.  Manning,  170  111.  417,  48  N.  E.  958,  Co.,  156  N.  Y.  70,  684,  50  N.  E.  419, 

9  Am.  &  Eng.  R.  Cas.    (N.  S.)    364;  834;    Dickert  v.   Salt   Lake   City   R. 

Knauff    V.   San    Antonio    Tract.   Co.  Cfe.,  20  Utah  394,  59  Pac.  (Utah)   95. 

(Tex.  Oiv.  App.),  70  S.  W.  1011;  Os-  20.  Noble   v.    St.   Joseph,   etc.,    St. 

good  V.  Los  Angeles  Traxit.  Co.,  137  R.  Co.,  98  Mich.  249,  57  N.  W.  126. 

Oal.  380,  70  Pac.  169;  California  Oiv.  21.  Kinkade   v.     Atlantic    Ave.    R. 

Code  declares  that  a  carrier  of  per-  Oo.,  9  Misc.  Rep.   (N.  Y.)   275,  29  N, 

sons  must  use  the  "utmost"  care  ipnd  Y.  Sutjd.  724. 
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bodily  infirmity.^'  If  a  passenger  is  evidently  crippled,  infirm,  or 
very  young,  the  duty  of  the  carrier  towards  him  must  be  per- 
formed with  due  regard  to  such  apparent  condition.^  A  sick  or 
aged  person,  a  delicate  woman,  a  lame  man,  or  a  child,  is  entitled 
to  more  attention  and  care  from  a  carrier  than  one  in  good  health 
and  under  no  disability.  They  are  entitled  to  more  time  in  which 
to  get  on  and  ofE  the  car;  they  are  entitled  to  more  consideration 
when  crossing  a  street,  to  the  end  that  the  cars  shall  not  run  over 
them.  All  these  classes  are  entitled  to  use  the  street  and  to  ride  in 
the  cars;  and  such  haste  in  starting  up,  or  such  speed  in  running 
the  car  as  would  be  reasonable  care  toward  others,  might  well  be 
carelessness  and  negligence  toward  them.^*  The  fact  that  a  pas- 
senger is  intoxicated  will  not  excuse  a  carrier  from  using  the  same 
degree  of  care  towards  him  as  towards  other  passengers;  that 
is  only  to  be  considered  on  a  question  of  his  contributory  negli- 
gence.^^ But  the  carrier  is  not  required  to  exercise  that  high  de- 
gree of  care  which  is  required  of  it  in  the  actual  transportation  of 
the  passenger  in  respect  to  all  incidents  connected  therewith,  but 
only  reasonable  care,  to  be  measured  by  the  circumstances  sur- 
rounding each  case,  is  all  that  is  demanded.  For  example,  in  the 
case  of  injury  to  a  passenger  caused  by  the  falling  upon  him  of 
an  article  placed  in  a  rack  over  his  seat  by  another  passenger  f^  an 

22.  St.  Louis,  etc.,  R.  Co.  v.  Fin-'  ing,  69  Tex.  306,  34  Am.  &  Eng.  R. 
ley,  79  Tex.  85,  15  S.  W.  266;   Cleve-       Cas.  367. 

land,  etc.,  R.  Co.  v.  Manson,  30  Ohio  25.  Milliman   v.   New   York   Cent., 

St.  451.  etc.,  R.   Co.,   4  Hun    (N.  Y.),   409,   6 

23.  Ridenhour  v.  Kansas  City  Ca-  T.  &  C.  (N.  Y.)  585,  affd.  66  N.  Y. 
ble  R.  Co.,  102  Mo.  283,  14  S.  W.  642;  Strand  v.  Chicago,  etc.,  R.  Co., 
760.  67  Mich.  380,  31  Am.  &  Eng.  R.  Cas. 

24.  Sheridan  v.  Brooklyn  City,  54;  Fisher  v.  West  Virginia,  etc.,  R. 
etc.,  R.  Co.,  36  N.  Y.  39,  93  Am.  Dec.  Co.,  39  W.  Va.  366,  58  Am.  &  Eng.  R. 
490;  Willetts  V.  Buffalo,  etc.,  R.  Co.,  Cas.  337. 

14    Barb.     (N.    Y.)     585;    Louisville,  26.  Morris  v.  New  York  Cent.,  etc., 

etc.,     R.     Co.     V.    Fleming,     14     Lea  R.   Co.,   106  N.  Y.  678,   11   St.   Rep. 

(Tenn.),  128,  18  Am.  &  Eng.  R.  Cas.  (N.  Y.)   304. 
"'";  East  Line,  etc.,  R.  Co.  v.  Rush- 
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injury  caused  to  a  passenger  by  being  jostled  and  thrown  down, 
when  he  was  about  to  leave  the  car,  by  other  passengers  who  were 
entering;"  and  in  duties  touching  the  convenience  or  accommoda- 
tion of  passengers  while  awaiting  the  departure  of  trains  at  the 
station  or  usual  places  of  departure.'*  When  an  injury  occurs 
from  causes  beyond  the  control  of  the  carrier  and  to  which  neither 
the  negligence  of  the  carrier,  nor  those  employed  by  it  contributed, 
by  reason  of  inevitable  accident,  vis  major,  or  an  act  of  God,  the 
carrier  is  relieved  from  responsibility.^' 

§  45.  Management  of  conveyance — Sudden  jerks  and  jolts. 

The  sudden  jerking  of  a  train  backward  or  forward  while  pas- 
sengers are  rightfully  passing  out  of  the  cars  is  evidently  liable  to 
produce  accidents,  and  under  such  circumstances  is  a  negligent 
act.^"  The  sudden  stoppage  of  a  train  with  such  violence  as  to 
throw  a  passenger  through  an  open  door  is  prima  facie  negli- 
gence.^^ But  while  it  is  the  duty  of  a  carrier  operating  a  passen- 
ger or  mixed  train  to  use  the  highest  degree  of  care  practicable 
in  the  operating  of  such  trains,  it  is  not  responsible  for  injuries  to 
a  passenger  from  jerks  and  bumpings  of  the  cars,  usually  inciden- 

27.  Buck  V.  Manhattan  R.  CSo.,  15  Co.,    56   N.    Y.    643;    Wood  v.   Lake 
Daly   (N.  Y.),  550.  Shore,    etc.,    R.    Co.,    49    Mich.    370; 

28.  Central  R.,  etc.,   Co.  v.  Perry,  Smith  v.  Chicago,  etc.,  R.  Co.,  108  Mo. 
58  Ga.  461.  343,  52  Am.  &  Eng.  R.  Cas.  483;  De- 

29.  Carroll  v.  Staten  Island  R.  Co.,  troit,  etc.,  R.  Co.  v.  Curtis,  23  Wis. 
58  N.  Y.  126,  17  Am.  Rep.  221;  Kan-  152,  99  Am.  Dec.  141;  Kentuclcy,  etc., 
sas  Pac.  R.  Co.  v.  Miller,  2  Colo.  442;  Bridge  Co.  v.  Quinkert,  2  Ind.  App. 
Higgins  V.  Cherokee  R.  Co.,  73  Ga.  244,  28  N.  E.  338;  Nance  v.  Oaro- 
149;  Murphy  v.  Atlanta,  etc.,  R.  Co.,  lina  Cent.  R.  Co.,  94  N.  C.  619; 
89  Ga.  832;  Topeka  City  R.  Co.  v.  Cincinnati,  etc.,  R.  Co.  v.  Cooper,  120 
Higgs,  38  Kan.  375,  5  Am.  St.  Rep.  Ind.  469;  Ilges  v.  St.  Louis  Transit 
754,  34  Am.  &■  Eng.  R.  Cas.  529;  Co.,  102  Mo.  App.  529,  77  S.  W.  93. 
Gillespie  v.  St.  Louis,  etc.,  R.  Co.,  6  31.  Moorman  v.  Atchison,  etc.,  R. 
Mo.  App.  454.  Co.      (Mo.    App.),    78    S.    W.    1089; 

30.  Sauter  v.  New  York  Cent.,  etc.,  Condy  v.   St.  Louis,  etc.,  R.  Co.,   13 
R.  Co.,  66  N.  Y.  50,  23  Am.  Rep.  18;  Mo.  App.  588,  85  Mo.  79. 
Milliman  v.  New  York  Cent.,  etc.,  R. 
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tal  to  such  trains  when  operated  with  such  care.'^  A  passenger 
who  voluntarily  seeks  to  be  transported  on  a  freight  train  takes 
the  risk  of  the  usual  and  necessary  jolts  and  jars  which  occur 
in  the  operation  of  such  train,  but  the  carrier  is  not  relieved  from 
the  use  of  the  highest  diligence  to  prevent  unusual  and  unneces^ 
sary  jolts  and  jars.^'  A  street  railway  company  is  not  chargeable 
with  negligence,  where  a  passenger  falls  off  the  car  as  it  was  pass- 
ing in  its  ordinary  motion,  jolting  over  another  railroad  track  at 
a  cross  street.'*  Eut  where  plaintiff  took  passage  on  a  street  car 
which  was  so  crowded  that  he  was  compelled  to  stand  on  the  rear 
platform  and  hold  on  by  the  hand  rail  and  the  conductor  accepted 
his  fare  while  in  this  position,  and,  without  notice  to  plaintiff,  the 
car  was  driven  around  a  curve  in  the  track  without  slackening 
speed,  in  violation  of  a  rule  of  the  company  requiring  the  speed 
to  be  reduced  one-half  in  rounding  curves,  and  plaintiff  was  vio- 


32.  Illinois  Cent.  R.  Co.  v.  Vinson, 
25  Ky.  L.  Rep.  38,  653,  74  S.  W.  671, 
76  S.  W.  167;  Saxton  v.  Missouri 
Pac.  R.  Co.,  93  Mo.  App.  494,  72  S. 
W.  717;  Portuchck  v.  Wabash  R.  Co. 
(Mo.  App.),  74  S.  W.  368;  Brwin  v. 
Kansas,  etc.,  R.  Co.  (Mo.  App.),  68 
S.  W.  88.  As  to  freight  trains  'see 
Southern  R.  Co.  v.  Vandergriff 
(Tenn.),  64  S.  W.  481;  Wait  v. 
Omaha,  etc.,  R.  Co.,  165  Mo.  612,  35 
S.  W.  1028;  Cincinnati,  etc.,  R.  Co. 
V.  Jackson,  32  Ky.  L.  Rep.  630,  58 
S.  W.  536,  a  sudden  movement  of  the 
train  does  not  evidence  negligence,  in 
the  absence  of  any  thing  to  show  that 
the  movement  was  unusual,  or  was 
caused  by  any  unnecessary  force  ap- 
plied to  thp  brakes. 

33.  Central  of  Ga.  R.  Co.  v.  Lipp- 
man,  110  Ga.  665,  33  S.  E.  202;  Gar- 
land V.  Southern  R.  Co.,  Ill  Ga.  852, 
36  S.  E.  595.  Where  plaintiff  was  in- 
jured bv  bpinff  thrown  from  an  engine 


where  he  had  been  directed  to  ride  by 
a  brakeman  to  whom  'he  had  paid  a 
sum  less  than  the  fare  for  such  privi- 
lege, and  claimed  that  the  engineer 
had  invited  him  to  olimb  over  the 
tender  into  the  cab,  and  that  he  was 
thrown  by  reason  of  the  engineer's 
negligent  act  in  causing  the  jerk  of 
the  engine,  the  engineer  was  bound, 
if  he  saw  plaintiff,  and  knew  his  per- 
ilous position,  to  use  ordinary  care 
to  avoid  doing  any  act  which  would 
probably  result  in  injury  to  plain- 
tiff, though  such  act  was  usual  in 
the  operation  of  the  train.  CQaiborne 
V.  Missouri,  etc.,  R.  Co.,  21  Tex.  Oiv. 
App.  648,  57  S.  W.  336.  See  also, 
Macon,  etc.,  R.  Co.  v.  Moore,  108  Ga. 
84;  Curri*  v.  Mendenhall,  77  Minn. 
17P-  ='"ott  V.  Berji-pn  Co.  Tract.  Oo., 
•63  N.  J.  L.  407. 

34.  Barry  v.  Union  Tract.  Co.,  194 
Pa.  St.  576,  45  Atl.  331.  See  Bir- 
mingiara  Ry.  «tc.,  Co.  v.  James,  131 
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lently  thrown  from  the  car  and  injured,  such  facts  were  sufficient 
to  establish  negligence  on  the  part  of  the  carrier  entitling  plaintiff 
to  recover  for  his  injuries.''  In  the  management  of  a  street  car  a 
sudden  and  violent  stopping  of  such  car,  unless  it  is  unusual  in 
degree  and  caused  by  some  defect  in  the  car  or  in  the  track,  or  by 
some  unusual  or  dangerous  rate  of  speed,  furnishes  no  evidence  of 
negligence  on  the  part  of  the  company. ^^  A  passenger  on  a  street 
car,  who  was  injured  by  being  thrown  to  the  ground  by  the  lurch 
of  the  car  in  passing  from  the  main  track  to  a  switch  track,  can- 
not recover  therefor  where  there  is  no  evidence  that  the  injury- 
was  due  to  any  defect  in  the  car  or  the  track,  or  that  the  speed 
was  unusual  or  dangerous,  or  that  the  jar  was  unusual,  since  such 
motion  of  the  car  is  not  sufEcient  to  show  negligence. ''  Where 
a  street  car  passenger,  intending  to  alight,  leaves  his  seat  and 
places  himself  on  the  step  while  the  car  is  in  motion  and  slowing 
up  as  if  about  to  stop  to  let  off  passengers  at  a  crossing,  and  while 
the  conductor  is  in  the  front  part  of  the  car  collecting  fares  and 
in  such  a  position  as  not  to  see  the  passenger,  and  he  is  thrown  off 
and  injured  by  the  sudden  increase  of  the  speed  of  the  car  before 
he  had  indicated  to  the  conductor  that  he  intends  to  alight,  such 
acceleration  of  speed  unaccompanied  by  any  other  fact  except  that 
tJie  conductor,  in  order  to  perform  his  duty  of  collecting  fares,  has 
placed  himself  in  a  position  where  he  cannot  see  the  passeng;©r 

Ala.  130;  Kennon  v.  Railroad  Co.,  51  Third  Ave.  R.  Co.,  45  App.  Div.   (N. 

La.    Ann.    1599;    Bartley   v.   Railway  Y.)    568,  61  N.  Y.  Supp.  590. 

Co.,  148  Mo.  124.  37.  Byron  v.  Lynn  &  B.  R.  Co.,  177 

35.  G-atcn  v.  Metropolitan  St.  R.  Mass.  303,  58  N.  E.  1015,  such  mo- 
Co.,  89  App.  Div.  (N.  Y.)  311,  85  N.  tions  of  street  cars  are  of  common 
Y.  Supp.  967.  Sep  flso,  Lynn  t.  and  frequent  occurrence  and  are  to 
Southern  Pac.  R.  Co.,  103  Cal.  7,  34  be  expected  to  a  greater  or  less  de- 
L.  R.  A.  710,  36  Pac.  1018;  Brusch  v.  gree  whenever  the  car  passes  from 
Railway  Co.,  52  Minn.  510,  55  N.  W.  one  track  to  another,  and  so  are  of 
57.  the  class  of  usual  unavoidable  inci- 

36.  Chicago  Gity  Ry.  Co.  v.  Morse,  dents  to  the  use  of  oars  upon  the 
98  HI.  App.  662,  a£Ed.  64  N.  E.  804,  street. 

197   m.    3''7,      ''op   also,   Hoffman   v. 
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as  he  inteods  to  alight,  is  not  a  foundation  for  a  charge  of  action- 
able negligence,  and,  when  nothing  more  is  alleged  or  claimed  in 
plaintiff's  opening  statement  the  complaint  is  properly  dismissed.^* 
Where  a  passenger  on  a  street  car  was  thrown  oti:  by  the  sudden 
stopping  of  the  car  in  an  effort  to  avoid  a  collision,  and  by  the 
shock  of  the  collision  which  was  not  brought  about  by  the  negli- 
gence of  the  defendant,  it  was  damnum  absque  injuria.}^  Where 
plaintiff,  two  years  and  nine  months  old,  was  thrown  down  by  the 
starting  of  a  street  car  before  she  had  time  to  be  seated,  and  while 
for  the  moment  out  of  the  reach  of  her  attendant,  it  was  not  error 
to  refuse  to  charge  that  the  starting  of  the  car  before  a  passenger 
is  seated  is  not  negligence.*"  But  a  street  railway  may  be  held 
negligent  where  the  driver,  without  warning,  struck  his  horses,  a 
spirited  team,  starting  the  car  with  a  sudden  jerk,  causing  a  pas- 
senger on  the  crowded  front  platform  to  lose  his  hold,  and  throw- 
ing him  to  the  ground.*^  In  order  to  recover  from  a  cable  railroad 
it  is  not  enough  to  show  that  there  was  a  jerk,  but  it  must  affirma- 
tively appear  that  the  jerk  was  an  extraordinary  or  unusual  one, 
or  attributable  to  a  defect  in  the  track,  an  imperfection  in  the  ear 
or  apparatus,  or  to  a  dangerous  rate  of  speed,  or  to  unskillful  hand- 
ling of  the  car  by  the  gripman.*^    It  has  been  held,  however,  that 

38.  Sims  V.  Metropolitan  St.  Ry.  born,  65  Ohio  St.  45,  63  N.  E.  604. 
Co.,  65  App.  Div.  (N.  Y.)  270,  73  N.  40.  Herbich  v.  North  Jersey  St. 
Y.  Supp.  835.  The  mere  fact  that  Ry.  Co.,  67  N.  J.  L.  574,  52  Atl.  357. 
while  a,  street  car  is  rounding  a  See  also,  Harty  v.  New  York,  etc.,  R. 
curve  a  passenger  is  injured  by  rea-  Co.,  3  St.  Ry.  Rep.  713,  95  App.  Div. 
son  of  another  passenger  being  (N.  Y.)  119,  88  N.  Y.  Supp.  423,  as 
thrown  upon  her  is  insufficient,  in  the  to  passengers  thrown  down  by  sud- 
absence  of  excessive  speed  or  of  the  den  lurch  of  car. 

application     of     more     power     than  41.  Eberhardt   v.    Metropolitan  St. 

necessary  to  round  the  curve,  to  jus-  Ry.  Co.,  69  App.  Div.    (N.  Y. )    560, 

tify  a  recovery  against  the  company  75  N.  Y.   Supp.  46,  affd.  174  N.  Y. 

for  the  injuries  thus  received.     Mer-  522,  66  N.  E.  1107. 

rill   V.  Metropolitan  St.  Ry.  Co.,  77  42.  Bartley     v.     Metropolitan     St. 

N.  Y.  Supp.  132,  73  App.  Div.  (N.  Y.)  Ry.  Co.,  148  Mo.  124,  49  S.  W.  840. 

401.  See  also,  Adams  v.  Washington  &  G. 

39.  Cleveland  City  Ry.  Co.  v.  Os-  R.  Co.,  9  App.  D.  C.  34;  Weaver  Tt 
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the  occurrence  of  a  sudden  luroh  or  jerk  of  a  street  car,  of  sufficient 
violence  to  throw  a  passenger  ofE  the  platform,  who  was  there  pre- 
paring to  alight,  and  awaiting  the  stoppage  of  the  ear  for  that 
purpose,  justified  an  inference  of  a  breach  of  duty  upon  the  part 
of  those  operating  the  car,  within  the  maxim  "  Res  ipsa  loqui- 
tur.*^ Where  the  testimony  of  the  plaintiff  is  to  the  effect  that 
he  was  injured  in  attempting  to  alight  from  a  trolley  car  which 
had  suddenly  started  and  threw  him  to  the  ground,  and  on  the 
other  hand  witnesses  for  the  defendant  testified  that  the  conductor 
in  charge  carefully  assisted  the  plaintiff  to  the  ground,  and  that 
after  he  had  alighted  he  staggered  and  fell  into  the  gutter,  it  is 
for  the  jury  to  determine  which  theory  as  to  how  the  accident 
occurred  was  true." 

§  46.  Duty  of  carrier  to  announce  stations. 

It  has  been  held  in  New  York  that,  although  a  different  custom 
may  prevail  on  rapid  transit  or  elevated  roads,  it  has  never  been 
understood  to  be  the  duty  of  a  steam  surface  railroad  company  to 
expressly  warn  its  passengers  of  the  starting  or  of  the  stopping  of 
trains.*'     But  other  authorities  have  expressly  held  that  when  a 

Washington  &  G.  R.  Co.,  3  App.  D.  of.     It  was  held  that  the  negligence 

C.   436;    Hayes   v.   Forty-second   St.,  of  the  defendant  was  not  proved,  in 

etc.,  R.  Co.,  97  N.  Y.  259;   Stager  v.  the   absence  of  proof  of  a.  defect  in 

Ridge  Ave.  R.  R.  Co.,  119  Pa.  St.  70,  the  oar   or  in   the  rails.     Timms  v. 

17  Atl.  821;  Mitchell  v.  Railway  Co.,  Old  Colony  St.  Ry.  Co.,  1  St.  Ry.  Rep. 

51  Mich.  236 ;  Holland  v.  West  End  301  Mass.  56  N.  E.  797. 

Ry.  Co.,  155  Mass.  387,  29  N.  Y.  622;  43.  Scott  v.  Bergen  Co.  Tract.  Co., 

Stewart  v.   Railroad   Co.,   146   Mass.  (N.  J.),  4-8  Atl.  1118,  affg.  63  N.  J. 

605,    16    N.    E.    466.      The    car    upon  L.  407,   43  Atl.   1060;    Consol.  Tract, 

which   the   plaintiff  was   riding  was  Co.  v.  Thalheimer,  59  N.  J.  L.  474, 

moving   along    in    an    ordinary   way  37  Atl.  132. 

when   the   speed   slackened,    and    the  44.  Miller  v.  South  Covington  &  C. 

plaintiff  who  ws   standing   near   the  St.  Ry.  Cto.,  1  St.  Ry.  Rep.  246,  25 

edge  of  the  rear  platform,  not  holding  Ky.  L.  Rep.  207,  74  S.  W.  747. 

on  to  anything,  and  with  one  hand  in  45.  Mearns  v.  Central  R.  Co.,  163 

his  pocket,  was  thrown  from  the  oar  N.  Y.  108,  distinguished  in  Willis  v. 

and  sustained  the  injuries  complained  Metropolitan    St.    Ry.    Co.,    63    App. 
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railroad,  as  a  common  carrier,  for  compensation,  receives  a  person 
on  its  passenger  train  as  a  passenger,  it  thereby  assumes  the  obliga- 
tion of  active  vigilance  and  great  care  to  safely  transport  such  pas- 
senger to  his  place  of  destination,  and,  when  he  arrives  there,  it  is 
the  duty  of  the  railroad  to  announce  that  fact  in  the  car  in  vs^hieh 
he  is,  or  to  give  him  personal  notice  of  the  fact.^*  The  same  rule 
is  maintained  in  other  States,  where  it  is  held  that  the  liability  of 
a  railroad  company,  as  a  common  carrier,  for  the  safety  of  passen- 
gers ceases  after  they  have  been  made  aware  of  their  arrival  at 
their  place  of  destination,  and  have  had  a  reasonable  time  to  get 
off  the  train,  and  the  company  is  liable  for  actual  damages  for  fail- 
ing to  announce  or  give  notice  in  some  way  of  the  station,  and  to 
stop  its  train  long  enough  for  a  passenger  to  get  off  with  safety.*' 
The  announcement  by  the  conductor  or  brakeman  of  the  station 
the  train  is  approaching  is  the  customary  warning  to  passengers 
that  the  train  is  nearing  the  station,  in  order  that  they  may  get 
ready  to  alight.  When  the  station  is  called  the  passengers  have  a 
right  to  infer  that  the  first  stop  of  the  train  will  be  at  such  sta- 
tion,*^ and  when  the  train  is  stopped  it  is  an  invitation  to  the  pas- 

Div.  (N.  Y.)  333,  71  N.  Y.  Supp.  Rep.  629,  3  So.  36;  Louisville,  etc., 
554;  Lobsenz  v.  Metropolitan  St.  Ey.  R.  Co.  v.  Mask,  64  Miss.  738;  Daw- 
Co.,  73  App.  Div.  (N.  Y.)  181,  76  N.  son  v.  Louisville,  etc.,  R.  Co.  (Ky.), 
Y.  Supp.  411,  in  applying  the  propo-  11  Am.  &  Eng.  R.  Cas.  134;  Lcihman 
sition  to  street  railroads.  v.  Louisiana  Western  R.  Co.,  37  La. 

46.  Mahar  v.  New  York  Cent.,  etc.,  Ann.  705;  Southern  R.  Co.  v. 
R.  Co.,  5  App.  Div.  (N.  Y.)  23,  39  O'Bryan,  115  Ga.  659,  42  S.  E.  42.  A 
N.  Y.  Supp.  63;  Dickens  v.  New  railroad  company  is  not  negligent  as 
York  Cent.  R.  Co.,  1  Keyes  (N.  Y.),  a  matter  of  law,  in  failing  to  an- 
23,  1  Abb.  App.  Dec.  (N.  Y.)  504;  nounce  the  arrival  of  trains  at  sta- 
Keller  v.  New  York  Cent.  R.  Co.,  2  tions  in  the  absence  of  a  statute  re- 
Abb.  App.  Dec.   (N.  Y.)   480.  quiring  it.     Houston,  etc.,  R.  Co.  v. 

47.  Houston,  etc.,  R.  Co.  v.  Kohn,  Goodyear  (Tex.  Civ.  App.),  66  S.  W. 
23   Tex.   Civ.   App.   11,   53   S.  W.  698,  863. 

but  it  need  not  give  passengers  per-  48.  Lent  v.  New   York   Cent,  etc., 

sonal    notice    that    their    station    is  R.  Co.,  130  N.  Y.  467,  34  N.  E.  653; 

reached;    ImhofF   v.   Chicago,  etc.,  R.  McDonald  v.  Long  Island  E.  Co.,  116 

Co.,   30  Wip.   344:   Dorrah  v.  Illinois  N.  Y.   546,   22  N.  E.   1068;    Taber  v. 

Cent..  R.  Co.,  85  Miss.  14,  7  Am.  St.  Delaware,  etc.,  R.  P.,  71  N.  Y.  489; 
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sengers  to  alight,  and  the  carrier  is  thereby  charged  with  the  duty 
of  using  due  care  to  provide  a  proper  place  and  safe  means  for 
the  passenger  to  alight,  and  for  a  failure  to  do  so  the  carrier  will 
be  liable  for  any  injury  caused  thereby.*'  Where  a  brakeman  or 
conductor  has  announced  the  name  of  the  station  on  the  approach 
of  a  train,  and  the  train  makes  its  next  stop  short  of  or  beyond  the 
station,  such  fact  should  be  announced  before  the  passengers  at- 
tempt to  leave  the  train,  and  failure  to  do  so  is  a  neglect  of  duty, 
rendering  the  carrier  liable  for  resulting  injuries.^" 

§  47.  Duty  of  carrier  to  stop  at  stations. 

When  a  person  purchases  a  ticket  or  boards  a  train,  he  should 
ascertain  before  getting  on  whether  such  train  will  only  stop  at  the 
principal  stations  or  all  of  them  or  when,  where,  and  how  he  can  go 


Central  K.  Co.  v.  Van  Horn,  38  N.  J. 
L.  133;  Mitchell  v.  Chicago,  etc.,  R. 
Co.,  51  Mich.  236,  47  Am.  Rep.  566, 
18  Am.  &  Eng.  R.  Cas.  176;  Smitson 
V.  Southern  Pac.  R.  Co.  (Or.),  60  Pac. 
910;  Memphis,  etc.,  R.  Co.  v.  String- 
fellow,  44  Ark.  322,  51  Am.  Rep. 
598,  21  Am.  &  Eng.  R.  Cas.  374;  Ross 
V.  Railroad  Co.,  15  R.  I.  149,  1  Atl. 
9;  McBonald  v.  Railroad  Co.  (Iowa), 
55  N.  W.  102;  Olumbus,  etc.,  R.  Co. 
V.  Farrell,  31  Ind.  408;  Smith  v. 
Georgia  Pac.  R.  Co.,  88  Ala.  538,  41 
Am.  &  Enff.  R.  Cas.  143,  7  So.  119,  7 
L.  R.  A.  323;  Chicago,  etc.,  R.  Co.  v. 
Arnol,  144  111.  261,  33  N".  E.  204,  19 
L.  R.  A.  313;  Devine  v.  Railroad  Go. 
(Io%va),  69  N.  W.  1042;  Ward  v. 
Rnilroad  Co.  (111.  Sup.),  46  N.  E. 
365;  Philadelphia,  etc.,  R.  Co.  v.  Mc- 
Cormick,  124  Pa.  St.  427;  Blitch  v. 
Central  R.  Co.,  76  Ga.  333. 

49.  Boyce  v.  Manhattan  Ry.  Oo., 
118  N.  Y.  314;  McNulta  v.  Enseh,  134 
111.  46;  Taber  v.  Delaware,  etc.,  R. 
Co.,  71  N.  Y.  489;  ^McGee  t.  Missouri 


Pac.  R.  Co.,  92  Mo.  218,  1  Am.  St. 
Rep.  706;  Pennsylvania  R.  Co.  v. 
White,  88  Pa.  St.  327;  Philadelphia,, 
etc.,  R.  Co.  v.  Edelstein,  23  W.  N.  C. 
(Pa.)  342;  Whittaker  v.  Manchester, 
etc.,  R.  Co.,  L.  R.  5  C.  P.  464,  note  3 ; 
Bridges  v.  North  London  R.  Co.,  L. 
R.  6  Q.  B.  377,  L.  R.  7  H.  L.  213; 
Petty  V.  Great  Western  R.  Co.,  L.  R. 
5  C.  P.  461,  note  1;  Weller  v.  Lon- 
don, etc.,  R.  Co.,  L.  R.  9  C.  P.  126. 
In  some  of  the  cases  cited  it  was  held 
to  be  a  question  for  the  jury  whether 
there  was  an  invitation  to  alight.  But 
see  Mitchell  v.  Chicago,  etc.,  R.  Co., 
51  Mich.  236,  47  Am.  Rep.  566;  Min- 
ock  V.  Detroit,  etc.,  R.  Co.,  97  Mich. 
425,  where  a  railroad  company  was 
held  not  liable  for  negligence  in  stop- 
ping, a«  required  by  law,  a  train  ap- 
proaching a,  station  where  there  was 
a,  crossing  of  railroad  tracks,  before 
proceeding  to  cross  the  tracks,  al- 
though the  name  of  the  station  had 
just  been  called. 

50.  Epglehaupt  v.  Erie  R.  Co.,  309 
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and  stop  by  such  train,  and  if  he  boards  one  that  is  not  accustomed 
to  s;op  at  the  station  to  which  he  desires  to  go,  and  for  which  his 
ticket  calls,  he  has  no  right  to  insist,  in  the  absence  of  an  agreement 
to  stop,  on  the  carrier's  changing  the  course  of  his  business  for  his 
accommodation  or  convenience.^^  But  it  is  gross  disregard  of  the 
duty  it  owes  a  passenger  for  a  railroad  company  not  to  bring  a  train 
to  a  full  stop  at  a  regular  station  to  which  it  has  sold  a  ticket,  and 
give  the  passenger  ample  time  and  opportunity  to  alight, ^^  or  not 
to  stop  at  each  station  advertised  as  a  place  for  receiving  and  dis- 
charging passengers,  and  for  or  at  which  the  carrier  has  sold  a 
ticket,  a  sufficient  length  of  time  to  receive  and  let  off  passengers 
with  safety.^^    Mere  checking  of  speed  is  not  sufficients^    Passen- 


Pa.  1S3,  58  Atl.  154.  See  also,  cases 
cited  in  last  preceding  note.  Ellis  v. 
Chicago,  etc.,  E.  Co.,  130  Wis.  645, 
98  X.  W.  943. 

51.  Chicago,  etc.,  E.  Co.  v.  Ran- 
dolph, 53  III.  510,  5  Am.  Rep.  60; 
Beauchamp  v.  International,  etc.,  R. 
Co.,  56  Tex.  339,  9  Am.  &  Eng.  R. 
Cas.  307;  Lake  Shore,  etc.,  R.  Co.  v. 
Pierce,  47  Mich.  377,  3  Am.  &  Eng.  R. 
Cas.  340;  Martindale  v.  Kansas  City, 
etc.,  R.  Co.,  50  Mo.  508 ;  Gadsden,  etc., 
R.  Co.  V.  Causler,  97  Ala.  335,  58  Am. 
&  Eng.  R.  Cas.  358;  Texas  etc.  R. 
Co.  V.  Ludlam  57  Fed.  481;  Little 
Pock  etc.  R.  Co.  v.  Miles  40  Ark. 
398,  48  Am.  Rep.  10,  13  Am.  &  Eng. 
10;  Pittsburgh  etc.,  R.  Co.  v.  Nuzum, 
50  Ind.  141,  333,  3  Am.  &  Eng,  R. 
Cas.  478;  St.  Louis,  etc.,  R.  Co.  v. 
Rnsenberry,  45  Ark.  258;  St.  Louis, 
otc,  R.  0>.  y.  Atchison,  47  Ark.  74; 
Ohio,  etc.,  R.  Co.  v.  Applewhite,  53 
Ind.  540;  Atohison,  etc.,  R.  Co.  v. 
Gants,  38  Kan.  608,  5  Am.  St.  Rep. 
780,  34  Am.  &  Eng.  R.  Oas.  290;  Dul- 
ing  V.  Philadelphia,  etc.,  R.  Co.,  66 
Md.   120;    Plott  V.   Chicago,   etc.,   R. 


Co.,  63  Wis.  511;  Logan  v.  Hannibal, 
etc.,  R.  Co.,  77  Mo.  663;  Chicago, 
etc.,  R.  Co.  V.  Bills,  104  Ind.  13. 

52.  Bucher  v.  New  York  Cent.,  etc., 
R.  Co.,  98  N.  Y.  138;  Filer  v.  New 
York  Cent.  R.  Co.,  49  N.  Y.  51,  10 
Am.  Rep.  337;  Raben  v.  Central  Iowa 
R.  Co.,  73  Iowa,  579,  5  Am.  St.  Rep. 
708;  Texas,  etc.,  R.  Co.  v.  Bingham, 
2  Tex.  Civ.  App.  278. 

53.  Wabash,  etc.,  R.  Co.  v.  Rector, 
104  111.  296;  Indianapolis,  etc.,  R. 
Co.  V.  Birney,  71  III.  391;  Sears  v. 
Eastern  R.  Co.,  14  Allen  (Mass.),. 
433,  93  Am.  Dec.  780;  Poole  v. 
Georgia  R.,  etc.,  Co.,  89  Ga.  330; 
Hawcroft  v.  Great  Northern  R.  Co., 
8  Eng.  L.  &  Eq.  363,  15  Jur.  196; 
Denton  v.  Great  Northern  R.  Co.,  5 
El.  &  Bl.  860,  85  E.  C.  L.  B60,  34 
Eng.  L.  &  Eq.  154. 

The  crowded  condition  of  a  train 
of  cars  for  which  the  company  alone 
is  responsible  is  not  a  legal  or  just 
excuse  for  failure  to  stop  the  train 
at  a  station  called  for  by  the  ticket 
of  a  passenger,  for  fear  that  still 
more   passengers   will  get  on  board. 
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gers  have  a  right  to  rely,  until  differently  informed,  on  the  infor- 
mation received  by  them  from  ticket  agents  as  to  the  stoppages  of 
trains,'^  but  the  carrier  will  not  be  bound  by  the  statements  of  a 
ticket  agent  that  the  train  vnll  be  stopped  at  a  station  which  is  not 
a  regular  stopping  place  for  the  train.^°  The  carrier  is  not  respon- 
sible if  unable  to  stop  its  train  at  a  station  by  reason  of  storms  and 
tempests  without  the  interw^ention  of  human  agency,  or  other  un- 
avoidable accident."  A  railroad  company  is  not  required  to  stop 
a  train  at  a  station  at  which  it  is  not  scheduled  to  stop,  or  at  a 
station  where  under  its  rules  the  train  does  not  usually  stop,  in 
the  absence  of  an  agreement  so  to  do.'*  But  it  is  negligence  on  the 
part  of  the  railroad  not  to  stop  at  a  station  where  the  regulations 
of  the  company  require  it  to  stop,''  and  it  is  not  liable  for  not  stop- 
ping at  a  station  where  under  the  rule  the  train  is  not  required  to 
stop.*"  A  passenger  failing  to  notify  the  conductor  of  his  desire 
to  get  off  at  a  flag  station  at  which  trains  do  not  stop  unless  sig- 


Hoyt  V.  Cleveland,  etc.,  E.  Co.,  112 
Mich.  638,  4  Det.  L.  N.  142,  71  N.  W. 
172,  29  Chic.  L.  N.  330,  9  Am.  &  Eng. 
R.  Cas.  N.  S.  818. 

54.  Montgomery,  etc.,  R.  Co.  v. 
Stewart,  91  Ala.  431 ;  Georgia  R.,  etc., 
Co.  V.  MoCurdy,  45  Ga.  288,  12  Am. 
Rep.  577. 

55.  Lake  Shore,  etc.,  R.  Co.  v. 
Pierce,  47  Mich.  277,  3  Am.  &  Eng.  R. 
Cas.  340. 

56.  Pittsburgh,  etc.,  R.  Co.  v.  Nu- 
zum,  60  Ind.  533;  Marshall  v.  St. 
Louis,  etc.,  R.  Co.  78  Mo.  610;  Ohio, 
etc.,  R.  Co.  V.  Hatton,  60  Ind.  13. 

57.  Compton  v.  Long  Island  R.  Oo., 
1  St.  Rep.  (N.  Y.)  554;  Freeman  v. 
Detroit,  etc.,  R.  Co.,  56  Mich.  577; 
Fitzgerald  v.  Midland  R.  Co.,  34  L.  T. 
N.  S.  771. 

58.  Louisville,  etc.,  R.  Co.  v.  Miles, 
100  Ky.   84,   18  Ky.  L.  Rep.   580,   37 


S.  W.  486;  Evausville,  etc.,  R.  Co.  v. 
Wilson,  20  Ind.  App.  5,  50  N.  E.  90; 
Atchison,  etc.,  R.  Co.  v.  Gants,  38 
Kan.  608,  5  Am.  St.  Rep.  780,  34  Am. 
&  Eng.  R.  Cas.  390;  Plott  v.  Chicago, 
etc.,  R.  Co.  63  Wis.  511,  33  Am.  & 
Eng.  R.  Cas.  319;  Sira  v.  Wabash  R. 
Co.,  115  Mo.  137,  37  Am.  St.  Rep. 
386,  58  Am.  &  Eng.  R.  Cas.  538;  Co- 
lumbus, etc.,  R.  Co.  V.  Powell,  40  Ind. 
37. 

59.  Parker  v.  White,  27  New  Bruns. 
442;  Burnett  v.  Great  North,  etc.,  R. 
Co.,  L.  R.  10  App.  147,  54  L.  J.  Q. 
B.  Div.  531,  53  L.  T.  N.  S.  507,  34 
Am.  &  Eng.  E.  Cas.  647. 

60.  Ohio,  etc.,  R.  Co  v  Applewhite, 
52  Ind.  540;  Wells  v.  Alabama,  etc., 
R.  Co.,  67  Miss.  24;  Turner  v.  Lon- 
don, etc.,  R.  Co.,  L.  R.  17  Eq.  561, 
43  L.  J.  Ch.  430;  Hood  v.  North  Eaat- 
ern  E.  Co.,  19  Vv.  R.  523. 
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naled  cannot  recover  for  being  carried  to  tlie  next  station/'  before 
being  called  upon  to  exbibit  bis  ticket.*^     A  passenger  in  North 
Carolina  who  presents  himself  at  a  flag  station  a  reasonable  time 
before  the  arrival  of  the  train  for  the  purpose  of  procuring  passage 
and  by  reason  of  the  absence  of  the  agent  and  the  failure  of  the 
engineer  to  see  his  signal  the  train  does  not  stop  for  him,  is  en- 
titled to  recover  the  actual  damages  sustained.^^    A  railroad  com- 
pany is  under  no  legal  obligation  to  stop  at  a  flag  station  short  of 
the  destination  named  in  the  ticket.**     A  railroad  company  is 
bound  by  an  agreement  made  with  its  agent,  having  real  or  ap- 
parent authority  to  do  so,  to  stop  a  train  at  a  particular  station,*^ 
or  to  stop  at  a  point  vphere  there  is  no  station.**    And  when  the 
company  so  stops  a  train,  a  passenger  taking  or  leaving  the  train 
has  a  right  to  assume  that  the  company  will  not  expose  him  to  un- 
necessary danger  and  will  provide  him  a  safe  passage  to  and  from 
the  train  the  same  as  at  a  regular  station."    But  the  fact  that  pas- 
sengers have  at  different  times  taken  advantage  of  the  statutory 
stop  at  the  crossing  of  another  road  to  leave  the  train,  without  the 
direction  or  supeiTfision  of  the  company's  agents  will  not  bind  the 
company  to  conduct  and  manage  its  trains  at  the  crossing  as  at  a 

61.  Gulf,  etc.,  R.  Co.  v.  Eyan,  4  Massengill,  15  Lea  (Tenn.),  338.  And 
Tfix.  App.  Civ.  Cas.,  §  305,  18  S.  W.  see  Humphries  v.  TUinois  Cent.  E. 
866.     But  see  St.  Louis,  etc.,  R.  Co.      Co.,  70  Miss.  453. 

T.   Berryhill,   3   Te.-!:.  App.   Civ.   Cas.,  66.   Western   E.   Co.  v.   Young,    51 

§  319.  Ga.  489,  7  Am.  Ey.  Eep.  352 ;  Georgia 

62.  Chattanooga,  etc.,  R.  Co.  v.  E.,  etc.,  Co.  v.  MeCurdy,  45  Ga.  288, 
Lyon,  89  Ga.  16,  15  S.  E.  24,  15  L.  12  Am.  Eep.  577;  Louisville,  etc.,  R. 
R.  A.  857,  32  Am.  St.  Rep.  72,  52  Am.  Co.  v.  Johnston,  79  Ala.  436;  Hull  v. 
&  Eng.  R.  Cas.  307.  East  Line,  etc.,  E.  Co.,  66  Tex.  619; 

63.  Thomas  v.  Southern  E.  Co.,  122  Columbus,  etc.,  E.  Co.  v.  Powell,  40 
IS.  C.  1005,  30  S.  E.  343.  Ind.    37;    Wells   v.   Alabama,   etc.,   E. 

64.  Matthews  v.  Charleston,  etc.,  R.      Co.,  67  Miss.  34. 

C-o..   38   S.   C.  429,   37   Am.   St.  Eep.  67.  Brassell  v.  New  York  Cent.,  etc., 

773.  E.   Co.,   84   N.   Y.   241;    Pennsylvania 

65.  Louisville,  etc.,  E.  Co.  v.  Stac-  E.  Co.  v.  White,  88  Pa.  St.  327;  Bal- 
ker,  86  Tenn.  343,  6  Am.  St.  Eep.  timore,  etc.,  R.  Co.  v.  Kane  (Md.), 
840;   East  Tennessee,  etc.,  R.  Co.  t.  17  Atl.  1033. 
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station.^  Under  statutes  providing  that  all  regular  passenger 
trains  sliall  stop  at  county  seats,  it  has  been  held  that  a  through 
express  was  a  regular  passenger  train  and  that  the  statute  is  valid 
as  a  proper  exercise  of  the  police  power  of  the  State/'  but  the 
United  States  courts  have  held  them  to  be  ineffective  to  burden  or 
impede  interstate  commerce."*  A  passenger  who  took  a  train 
which  he  should  have  known  did  not  stop  at  his  destination,  and 
was  carried  by  and  compelled  to  pay  fare  for  the  additional  dis- 
tance, has  no  right  of  action  against  the  company  by  reason  of  the 
conductor  having  taken  up  and  punched  his  ticket  after  having 
told  him  that  the  train  would  not  stop  at  the  point  named  on  the 
ticket.'* 

§  48.  Warning  of  departure  of  trains. 

To  put  a  train  in  motion,  without  signal,  whilst  passengers  are 
getting  on  and  off,  is  an  act  of  negligence  whether  such  motion  is 
in  a  backward  or  forward  direction.'^  It  is  the  duty  of  a  railway 
professing  to  provide  rapid  transit,  and  making  short  stops  at  its 
stations,  to  give  to  intending  passengers  for  their  safety,  clear  and 
intelligible  signals  indicating  when  it  ceases  to  be  safe  or  prudent  to 

eS.  Louisville,  etc.,  E.  Co.  v.  John-  89  Ga.  550,  15  S.  E.  678,  holding  that 

son,  44  111.  App.  56.  failure   of    a    conductor   to    stop   his 

69.  Illinois  Cent.  R.  Co.  v.  Peo-  train  and  let  a  passenger  off  at  a 
pie,  143  111.  434;  Chicago,  etc.,  R.  station  to  which  he  collects  her  fare, 
Co.  V.  People,  105  111.  657,  13  Am.  &  with  knowledge  that  she  intends  to 
Eng.  R.  Cas.  42;  People  v.  Louisville,  get  oflF  there,  is  a  tort  as  well  as  a 
etc.,  R.  Co.,  130  111.  48;   Gladson  v.  breach  of  contract. 

State   (Minn.),  17  Sup.  Ct.  Rep.  627,  72.   Keating  v.  New  York  Central 

57  Minn.  385.  R.  Co.,  3  Lans.   (N.  Y.)   469,  affd.  49 

70.  Illinois  Cent.  R.  Co.  v.  Illinois,  N.  Y.  673;  Andrist  v.  Union  Pac.  R. 
163  U.  S.  143;  Smith  v.  Alabama,  Co.,  30  Fed.  345;  Milliman  v.  New 
124  U.  S.  465;  Stone  v.  Farmer's  L.  York,  etc.,  R.  Co.,  4  Hun  (N.  Y.), 
&  T.  Co.,  116  U.  S.  308;  Dubuque,  409,  6  T.  &  C.  (N.  Y.)  585;  Perry  v. 
etc.,  E.  Co.  V.  Richmond,  19  Wall.  Central  R.  Co.,  66  Ga.  746;  Mitchell 
(U.  S.)   584.  V.  Western,  etc.,  R.   Co.,   30  Ga.  23; 

71.  Trotlinger  v.  East  Tennessee,  State  v.  Grand  Trunk  R.  Co.,  58  T.lo. 
etc.,  R.  Co.,  11  Lea  (Tenn.),  533.  But  176,  4  Am.  Rep.  2-58;  Doss  v.  ^rlis- 
see  Caldwell  v.  Richmond,  etc.,  R.  Co.,  souri,  etc.,  E.  Co.,  59  Mo.  37,  21  Am. 
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board  the  train.™  Passengers  are  not  bound  to  get  on  board  until 
the  call  "All  on  board"  is  given,  and  it  is  the  conductor's  duty, 
after  the  call,  to  give  the  passengers  a  reasonable  opportunity  of 
getting  into  the  cars  before  starting  the  train,'*  A  call  of  "All 
aboard"  given  prematurely  or  before  it  is  entirely  safe  to  do  so,  or 
other  misleading  announcement  to  board  the  cars  before  they  are 
ready,  may  be  treated  as  an  invitation  to  board  the  cars  vphich  jus- 
tifies the  imputation  of  negligence  on  the  part  of  the  carrier.'^ 

§  49.    Duty  to  provide  safe  means  of  ingress  and  egress. 

It  is  the  duty  of  a  common  carrier  of  passengers  to  provide  a  safe 
place  and  suitable  and  safe  accommodations  for  its  passengers  to 
board  or  embark  upon  and  depart  from  its  trains  or  cars,  or  boats, 
at  such  points  as  the  carrier  receives  or  discharges  passengers.'^ 
It  is  the  duty  of  a  railroad  company  to  provide  reasonably  safe  and 
sufficient  platforms  at  its  stations  to  enable  passengers  to  descend 
from  the  cars  without  danger,  and  to  stop  its  cars  alongside  such 

Rep.  371;   ImhoflF  v.  Chicago,  etc.,  E.  giving  signals,  after  a  sufficient  and 

Co.,  22  Wis.  681.  reasonable  time  to  leave  the  train  has 

73.  McQuade  v.  Manhattan  R.  Co.,  elapsed.  Gulf,  etc.,  R.  Co.  v.  Wil- 
53   Super.   Ct.    (N.  Y.)    91,  atfd.  109  liams,  70  Tex.  159. 

N.  Y.  636,  15  St.  Rep.  (N.  Y.)  932.  76.  N.   T.— Loftus  v.  Union   Ferry 

74.  Hall  V.  McFadden,  19  New  Co.,  84  N.  Y.  455;  Hulbert  v.  New 
Bruus.  340.  York  Cent.  R.  Co.,  40  N.  Y.  145 ;  Red 

75.  Lent  v.  New  York  Cent.,  etc.,  ner  v.  I>high,  etc.,  R.  Co.,  73  Hun  (N. 
R.  Co.,  120  N.  Y.  467,  44  Am.  &  Eng.  Y.),  562,  26  N.  Y.  Supp.  1050,  an  in- 
E.  Cas.  373;  Flint,  etc.,  R.  Co.  v.  adequate  passageway;  Onderdonk  v, 
Stark,  38  Mich.  714.  And  a  prema-  New  York,  etc.,  R.  Co.,  74  Hun  (N 
ture  signal  to  start  given  by  an  un-  Y.),  43,  26  N.  Y.  Supp.  310;  Van  Os 
authorized  person  will  render  the  com-  tran  v.  New  York  Cent.,  etc.,  R.  Co. 
pany  liable,  if  its  servants  in  charge  35  Hun  (N.  Y.),  590,  affd.  104  N.  Y, 
of  the  car,  by  the  exercise  of  due  care  683;  Hazman  v.  Hoboken,  etc.,  Co.,  3 
and  diligence,  could  have  prevented  Daly  (N.  Y.),  130;  Liscomb  v.  New 
its  running  so  as  to  avoid  injury.  Jersey,  etc.,  R.  Co.,  6  Lans.  (N,  Y.) 
North  Chicago  St.  R.  Co.  v.  Cook,  75,  hole  in  the  floor  of  the  depot. 
145  111.  551.  In  Texas  it  is  held  that  U.  S. — Lauterer  v.  Manhattan  R. 
it  will  not  be  an  act  of  negligence  per  Co.,  138  Fed.  540,  63  C.  C-  A.  38 ; 
fse  to  put  the  train  in  motion  without  Post  v.  Koch,  30  Fed.  208;   Seymour 
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platforms  so  that  prudent  persons  maj  safely  alight."  But  that 
a  train  runs  beyond  the  usual  stopping  place  at  the  station  before 
coming  to  a  standstill  is  not  negligence  per  se.  This  may  happen 
from  the  condition  of  the  track  through  the  failure  of  the  air 
brakes,  or  other  cause,  without  the  fault  of  the  managers  of  the 
train,  and  of  itself,  it  did  not  expose  a  passenger  to  danger.    Nor 


V.  Chicago,  etc.,  R.  Co.,  3  Bias.  (U. 
S.)  43,  platform  unsafe  because  of 
ice. 

Ga. — Atlanta,  etc.,  R.  Co.  v.  Hol- 
combe,  88  Ga.  9. 

7i!i!.— Illinois  Cent.  R.  Co.  v.  Kee- 
gan,  210  111.  150,  71  N.  B.  331;  Chi- 
cago, etc.,  R.  Co.  V.  Coss,  73  111.  394. 

Ind. — ^Harris  v.  Pittsburg,  etc.,  R. 
Co.,  33  Ind.  App.  600,  70  N.  E.  407; 
Louisville,  etc.,  R.  Co.  v.  Lucas,  119 
Ind.  583;  Terre  Haute,  etc.,  R.  Co. 
V.  Buck,  96  Ind.  346,  49  Am.  Rep. 
168. 

Iowa. — Cotant  v.  Boone  Suburban 
Ry.  Co.  (Iowa),  59  N.  W.  115;  Al- 
lender  v.  Chicago,  etc.,  R.  Co.,  43 
Iowa,  376. 

Mich. — Lemon  v.  Grand  Rapids, 
etc.,  R.  Co.,  11  Det.  L.  N.  151,  100 
N.  W.  32. 

Mo. — Newcomb  v.  New  York  Cent., 
etc.,  R.  Co.,  183  Mo.  687,  81  S.  W. 
1069. 

La. — ^Moses  v.  Louisville,  etc.,  R. 
Co.,  39  La.  Ann.  649,  4  Am.  St.  Rep. 
831;  Lehman  v.  Louisiana  Western 
R.  Co.,  37  La.  Ann.  705. 

Me.— State  v.  Grand  Trunk  R.  Co., 
68  Me.  176,  4  Am.  Rep.  258. 

Miss. — ^Memphis,  etc.,  R.  Co.  v. 
Whitiield,  44  Miss.  481,  7  Am.  Rep. 
699. 

N.  J. — Falk  V.  New  York,  etc.,  R. 
Co.,  56  N.  J.  L.  380,  58  Am.  &  Eng. 
R.  Cas.  191;  Delaware,  etc.,  R.  Co.  v. 


Trautwein,  53  N.  J.  L.  169,  19  Am. 
St.*Rep.  443. 

Pa. — Dunn  v.  Pennsylvania  R.  Co., 
20  Phila.   (Pa.)   358. 

Tex. — Texas,  etc.,  R.  Co.  v.  Woods, 
15  Tex.  Civ.  App.  612,  40  S.  W.  846; 
Missouri  Pac.  R.  Co.  v.  Long,  81  Tex. 
353,  36  Am.  St.  Rep.  811;  Missouri 
Pac.  R.  Co.  V.  Northern,  73  Tex.  27; 
Texas,  etc.,  R.  Co.  v.  Miller,  79  Tex. 
78,  33  Am.  St.  Rep.  308. 

Wis. — Ellis  V.  Chicago,  etc.,  R.  Co., 
83  Wis.  246,  a  defective  footstool. 

A  railroad  company  is  entitled  to 
designate  certain  doors  and  steps  by 
which  its  passengers  shall  leave  its 
train,  and  is  not  liable  for  injuries 
to  a  passenger,  caused  by  his  seeking 
an  unusual  mode  of  egress.  Ratterel 
V.  Galveston,  etc.,  R.  Co.  (Tex.  Civ. 
App.),  81  S.  W.  566. 

77.  Boyce  v.  Manhattan  Ry.  Co., 
118  N.  Y.  319;  Garneau  v.  Illinois 
Cent.  R.  Co.,  109  111.  App.  169;  Eddy 
V.  Wallace,  49  Fed.  801,  53  Am.  & 
Eng.  R.  Cas.  365;  St.  Louis,  etc.,  R. 
Co.  V.  Cantrell,  37  Ark.  519,  40  Am. 
Rep.  105,  8  Am.  &  Eng.  R.  Cas.  198; 
Hemmingway  v.  Chicago,  etc.,  R.  Co., 
73  Wis.  42,  7  Am.  St.  Rep.  823 ;  Dela- 
matyr  v.  Milwaukee,  etc.,  R.  Co.,  24 
Wis.  578;  Columbus,  etc.,,  R.  Co.  v. 
Farrell,  31  Ind.  408;  Adams  v.  Mis- 
souri Pac.  R.  Co.,  100  Mo.  555,  41 
Am.  &  Eng.  R.  Oas.  105;  Whitaker 
V    Manchester,   etc.,   R.   Co.,  L.  R.  5 
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is  a  delay,  after  the  train  is  brouglit  to  a  stop,  for  a  period  neces- 
sary to  reverse  the  motion,  so  as  to  back  the  train  to  the  usual 
stopping  place,  of  itself  negligence.  But  the  circumstances  at- 
tending such  an  occurrence  may  be  such  as  to  require  that  the 
carrier  should  give  notice  to  passengers  desiring  to  alight  at  the 
station,  that  the  train  had  not  come  to  a  final  stop  and  that  it 
would  back  up,  in  order  to  relieve  itself  from  liability  for  negli- 
gence in  case  of  injury  to  a  passenger.'*  Where  a  railroad  train 
passes  a  platform  or  overshoots  a  station  and  the  carrier  requires 
a  passenger  to  alight  w^ithout  assistance  in  an  unusual  and  unsafe 
place,  it  will  be  liable  for  any  injury  resulting  therefrom.''  It 
may  be  a  question  for  the  jury  to  determine  whether  an  undue  and 


C.  P.  464,  33  L.  T.  N.  S.  545 ;  Praeger 
V.  Bristol,  etc.,  R.  Co.,  24  L.  T;  N. 
S.  105. 

78.  Taber  v.  Delaware,  etc.,  R.  Co., 
71  N.  Y.  489 ;  Porter  v.  Chicago,  etc., 
R.  Co.,  80  Mich.  156,  20  Am.  St.  Rep. 
511;  Smith  v.  Georgia,  etc.,  R.  Co., 
88  Ala.  538,  16  Am.  St.  Rep.  63; 
Louisville,  etc.,  R.  Co.  v.  Daney,  97 
Ala.  338;  Reed  v.  Duluth,  etc.,  R. 
Co.,  100  Mich.  507,  58  Am.  &  Eng. 
E.  Cas.  77;  Sherwood  v.  Railroad  Co. 
(Mich.),  46  N.  W.  776;  Lewis  v.  Lon- 
don, etc.,  R.  Co.,  43  L.  J.  Q.  B.  8,  L. 
R.  9  Q.  B.  66,  33  W.  R.  153,  39  L. 
T.  N.  S.  397. 

79.  N.  T. — Filer  v.  New  York  Cent. 
R.  Co.,  49  N.  Y.  47,  10  Am.  Rep.  337; 
Flanagan  v.  New  York,  etc.,  R.  Co., 
55  Hun  (N.  Y.),  611,  5  Silv.  Sup. 
Ct.  (N.  Y.)  495,  8  N.  Y.  Supp.  744, 
affd.  135  N.  Y.  773,  36  St.  Rep.  (N. 
Y.)   1011. 

Oal. — Franklin  v.  Southern  Cali- 
fornia, etc.,  R.  Co.,  85  Cal.  63. 

Mich. — Cartwright  v.  Chicago,  etc., 
R.  Co.,  52  Mich.  606,  50  Am.  Rep. 
274,  16  Am.  *  Eng.  R.  Cas.  331. 

78 


Iowa. — McDonald  v.  Chicago,  etc., 
R.  Co.,  36  Iowa,  134,  96  Am.  Dec. 
114. 

Miss. — ^Memphis,  etc.,  R.  Co.  v. 
Whitfield,  44  Miss.  466,  7  Am.  Rep. 
699;  Thompson  v.  New  Orleans,  etc., 
R.  Co.,  50  Miss.  315,  19  Am.  Rep. 
13. 

Mo. — Warden  v.  Missouri  Pac.  R. 
Co.,  35  Mo.  App.  631. 

N.  G. — Lambeth  v.  North  Carolina 
R.  Co.,  66  N.  C.  499,  8  Am.  Rep.  508. 

N.  H. — Foss  y.  Boston,  etc.,  R.  Co., 
66  N.  H.  256,  47  Am.  &  Eng.  R.  Cas. 
566. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Crispi,  73  Tex.  336;  Texas,  etc.,  R. 
Co.  V.  Pollard,  2  Tex.  App.  Civ.  Cas., 
§  481. 

Wis. — Hartwig  v.  Chicago,  etc.,  R. 
Co.,  49  Wis.  358. 

Eng. — Foy  y.  London,  etc.,  R.  Co., 
18  C.  B.  N.  S.  238,  114  E.  C.  L.  328, 
13  W.  R.  393,  11  L.  T.  N.  S.  606.  A 
railroad  company  admitting  passen- 
gers to  a  freight  train  incurs  the  same 
liability  to  transport  and  land  them 
as  if  on  a  passenger  train,  lnew 
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improper  opening  between  a  station  platform  and  car  platform 
exists  without  any  necessity  therefor,  and  whether,  assuming  that 
its  existence  is  a  necessity  in  the  practical  operation  of  the  road, 
the  carrier  is  negligent  in  failing  to  properly  guard  and  light  it.*" 
The  maintenauce  of  a  stepping  block  at  the  side  of  its  track,  in- 
stead of  the  use  of  removable  stools,  at  a  station,  to  enable  passen- 
gers to  board  and  alight  from  trains,  does  not  constitute  negli- 
gence on  the  part  of  the  railroad  company."  The  maintenance  of 
ticket  chopping  boxes  and  a  chain  across  the  stairway  at  the  foot 
of  the  stairway  to  an  elevated  railroad,  is  not  an  act  of  negligence, 
although  these  barriers,  securely  placed,  are  overridden  and  un- 
lawfully crushed  down  by  the  mob,  and  an  intending  passenger 
injured. ^^  When  a  railroad  train  is  stopped  at  or  near  a  station, 
it  is  the  duty  of  a  conductor,  on  the  request  of  any  passenger 
who  may  desire  to  alight  at  such  station,  to  move  the  train  back- 
ward or  forward  so  as  to  enable  such  passenger  to  step  upon  the 
platform.*'  But  where  a  passenger  voluntarily  leaves  a  train  of 
cars  while  in  motion,  simply  to  avoid  being  carried  beyond  the  sta- 
tion where  he  desires  to  stop,  and  in  doing  so  receives  an  injury, 
his  own  negligence  is  the  proximate  cause  of  the  injury,  and  he 
cannot  recover  against  the  company,  though  the  conductor  was  also 
at  fault  in  not  stopping  the  train.**  So,  where  the  passenger  de- 
York,  etc.,  R.  Co.  V.  Doane,  115  Ind.  81.  Pitkin  v.  New  York  Cent.,  etc., 
435,  7  Am.  St.  Rep.  451,  37  Am.  &  R.  Co.,  94  App.  Div.  (N.  Y.)  31,  87 
Eng.  R.  Cas.  87;  Hays  v.  Wabash  R.      N.  Y.  Supp.  906. 

Co.,  51  Mo.  App.  438;   Hemmingway  82.  Wagner  v.  Brooklyn  Heights  R. 

V.  Chicago,  etc.,  R.  Co.,  67  Wis.  668.      Co.,,  95  App.  Div.   (N.  Y.)   219,  88  N. 

80.  Ryan  v.  Manhattan  R.  Co.,  131      Y.  Supp.  791. 
N.  Y.  136,  33  N.  E.  1131;   Boyee  v.  83.  Memphis,  etc.,  R.  Co.  v.  Whit- 

Manhattan  R.  Co.,  118  N.  Y.  314,  23  field,  44  Miss.  466,  7  Am.  Rep.  699; 
N.  E.  304;  LafiBin  v.  Buffalo,  etc..  New  York,  etc.,  R.  Co.  v.  Doane,  115 
R.  Co.,  106  N.  Y.  136,  13  N.  E.  599:  Ind.  435,  7  Am.  St.  Rep.  451;  Penn- 
Fox  V.  Mayor,  etc.,  of  N.  Y.,  5  App.  sylvania  R.  Co.  v.  Aspell,  33  Pa.  St. 
Div.  (N.  Y.)  349,  39  N.  Y.  Supp.  309;  147,  63  Am.  Dec.  333;  Foy  v.  Lcn- 
Rogers  v.  New  York  &  Brooklyn  don,  etc.,  R.  Co.,  18  C.  B.  N.  S.  338, 
Brfdge,  11  App.  Div.  (N.  Y.)  141,  43  114  E.  C.  L.  328. 
NT.  Y.   Supp.   1046.     See  also,  Brady  84.  Jeffersonville    R.    Co.    v.    Hen- 

V,  Manhattan  R.  Co.,  127  N.  Y.  46.  dricks,  26  Ind.  228;   Jeffersonville  R. 
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clines  an  offer  to  have  the  train  backed  to  the  platform  and  Is 
assisted  in  getting  off,  the  conductor  using  ordinary  care,'^  and 
where  the  passenger  gets  off  without  objection,  and  without  re- 
questing that  the  train  be  run  back  to  the  depot,  after  being 
apprised  of  the  dangers  attending  alighting  at  the  place  where 
the  train  has  stopped,  his  failure  to  object  to  alighting  there 
amounting  to  a  waiver  of  his  right  to  be  carried  back.*°  A  rail- 
road company  carrying  passengers  is  held  by  the  law  to  the  utmost 
care,  not  only  in  the  management  of  its  trains  and  cars,  but  also 
in  the  structure  and  care  of  the  track  and  bridges  and  all  other 
arrangements  necessary  to  the  safety  of  passengers.*'  It  is  bound 
as  a  general  rule  to  keep  in  a  safe  condition  all  portions  of  its 
platforms  and  approaches  thereto  to  which  the  public  resort  or 
would  naturally  resort,  and  all  portions  of  its  station  grounds 
reasonably  near  to  the  platforms  where  passengers  taking  pas- 
sage on  its  car.:  would  naturally  or  ordinarily  be  likely  to  go.** 


Co.  V.  Smith,  26  Ind.  459,  nor  is  it 
sufficient  to  charge  the  company  in 
such  a  ease  that  the  conductor  ad- 
vises the  passenger  that  he  could 
Bafely  jump  from  the  train;  Evans- 
ville,  etc.,  E.  Co.  v.  Duncan,  28  Ind. 
442,  92  Am.  Dec.  322,  if,  however, 
the  leap  is  made  under  such  circum- 
stances that  a  person  of  ordinary  care 
■will  not  apprehend  danger  therefrom, 
then  it  is  not  such  an  act  of  care- 
lessness as  will  relieve  the  carrier 
from  the  responsibility  otherwise  rest- 
ing upon  it. 

85.  Conwill  v.  Gulf,  etc.,  R.  Co.,  85 
Tex.  96. 

86.  Winkler  7.  St.  Louis,  etc.,  R. 
Co.,  21  Mo.  App.  99;  Gulf,  etc.,  R. 
Go.  V.  Head,  4  Tex.  App.  Civ.  Cas., 
g  209;  Lewis  v.  London,  etc.,  R.  Co., 
9  Q.  B.  66;  Weller  v.  London,  etc.,  R. 
Co..  9  C.  P.  126;  Bridges  v.  North 
London  R.  Co.,  L.  R.  6  Q.  B.  377. 


But  where  a  passenger  was  not 
aware  that  he  was  carried  beyond 
lis  station,  his  failure  to  demand 
that  he  be  taken  back  will  not  oper- 
ate as  a.  waiver  of  his  right,  or  relieve 
the  carrier  from  its  obligation  to  let 
him  off  at  a  proper  place.     Id. 

87.  Louisville,  etc.,  R.  Co.  v.  Lu- 
cas, 119  Ind.  583,  31  N.  E.  968,  6  R. 
R.  &  Corp.  L.  J.  356;  Searles  v.  Can- 
awha,  etc.,  R.  Co.  (W.  Va.),  9  S.  E. 
348;  Dodge  v.  Boston,  etc.,  S.  Co. 
(Mass.),  19  N.  E.  373,  3  L.  R.  A. 
83,  39  Alb.  L.  J.  311;  Louisville,  etc., 
R.  Co.  V.  Jones,  83  Ala.  376,  3  So. 
902;  Florida  R.  &  Nav.  Co.  v.  Web- 
ster (Fla.),  5  So.  714;  Louisville, 
etc.,  R.  Co.  V.  Ritter,  85  Ky.  368,  3 
S.  W.  519. 

88.  Union  Pac.  R.  Co.  v.  Sue,  25 
Neb.  772,  41  N.  W.  801;  Reed  v.  Ax- 
tell,  84  Va.  331,  4  S.  E.  587;  Central 
R.    Co.    V.    Thompson,    76    6a.    770; 
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It  must,  for  the  safety  of  its  passengers,  properly  light  its  plat- 
forms and  the  passageways  to  its  trains  or  cars  if  passengers  are 
received  and  discharged  after  dark,  within  a  reasonable  time 
before  the  arrival  and  departure  of  trains.*'  In  the  absence  of  a 
showing  to  the  contrary,  it  is  not  within  the  scope  of  a  station 
agent's  authority  to  suggest  to  or  invite  passengers  leaving  trains 
at  the  station  to  go  to  any  particular  hotel  not  owned  by  the  car- 
rier, or  to  follow  any  particular  rout^in  reaching  such  hotel,  unless 
such  route  has  otherwise  received  the  sanction  of  the  carrier,  though 
it  may  be  within  his  authority  to  inform  passengers  alighting  from 
trains  of  a  safe  way  of  egress  from  the  depot  or  approaches  reason- 
ably near  thereto."* 

§  50.  Reasonable  time  for  ingress  and  egress. 

It  is  the  duty  of  the  servants  of  a  carrier  of  passengers,  espe- 
cially when  in  charge  of  a  railroad  train,  to  stop  it  a  reasonable 
time  to  allow  passengers  to  board  or  alight  with  safety ;  and  in  the 
absence  of  contributory  negligence  on  the  part  of  the  passenger,  the 
carrier  is  liable  for  injuries  resulting  from  a  failure  to  perform 
this  duty.'^  It  is  not  the  duty  of  conductors  to  see  to  the  board- 
Green  V.  Pennsylvania  R.  Co.,  36  Fed.  Rep.  (N.  Y.)  1011;  McDonald  v.  Long 
66.  Island  R.  Co.,  116  N.  Y.  546,  15  Am. 

89.  Grimes  v.  Pennsylvania  Co.,  36  St.  Rep.  437;  Bueher  v.  New  York 
Fed.  73;  Alabama,  etc.,  R.  Co.  v.  Ar-  Cent.,  etc.,  R.  Co.,  98  N.  Y.  138;  Rob- 
nold,  84  Ala.  159,  5  Am.  St.  Rep.  354,  berts  v.  Johnson,  58  N.  Y.  613 ;  Keat- 
4  So.  359;  Louisville,  etc.,  R.  Co.  v.  ing  v.  New  York  Cent.,  etc.,  R.  Co., 
Lucas,  supra;  Reynolds  v.  Texas,  etc.,  49  N.  Y.  673;  Filer  v.  New  York  Cent. 
R.  Co.,  37  La.  Ann.  697;  Galveston,  R.  Co.,  49  N.  Y.  47,  10  Am.  Rep.  327; 
etc.,  R.  Co.  v.  Thornsberry  (Tex.),  17  Mulhado  v.  Brooklyn  City  R.  Co.,  30 
S.  W.  531;  Rozwadosfskie  v.  Inter-  N.  Y.  370;  Dillon  v.  Manhattan  R. 
national,  etc.,  R.  Co.,  1  Tex.  Civ.  App.  Co.,  49  Hun  (N.  Y.),  608,  16  St.  Rep. 
487.  (N.   Y.)    767;    Sauter   v.   New  York 

90.  Alabama  G.  S.  R.  Co.  v.  God-  Cent.,  etc.,  R.  Co.,  6  Hun  (N.  Y.), 
frey.  156  Ala.  302,  47  So.  185.  446. 

91.  .A".  Y. — Flanagan  v.  New  York,  U.  8. — Washington,  etc.,  R.  Co.  v. 
etc..  R.  Co.,  55  Hun   (N.  Y.),  611,  29       Harmon,  147  U.  S.  571. 

St.    Rep.    744,    5    Silv.    Sup.    Ct.    (N.  Ala. — Montgomery,   etc.,   R.   Co.   v. 

Y.)   495,  affd.  135  N.  Y.  773.  36  St.      Stewart,  91  Ala.  431;  Central  R.,  etc., 
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ing  or  alighting  of  passengers,  but  when  they  have  announced  the 


Co.  V.  Miles,  88  Ala.  266;  Birming- 
ham, etc.,  R.  Co.  T.  Smith,  90  Ala. 
60. 

Cal. — Carr  v.  Eel  River,  etc.,  R.  Co., 
98  Cal.   366. 

Colo. — Denver  Tramway  Co.  v. 
Owens,  30  Colo.  107. 

Conn. — Elwood  v.  Connecticut  Ey., 
etc.,  Co.,  77  Conn.  145,  58  Atl.  751; 
Fuller  V.  Naugatuck  R.  Co.,  21  Conn. 
657. 

111. — North  Chicago  St.  R.  Co.  v. 
Cook,  145  111.  551;  Illinois  Cent.  K. 
Co.  V.  Taylor,  46  111.  App.  141;  Chi- 
cago, etc.,  R.  Co.  V.  Arnol,  144  111. 
261;  Chicago  West  Div.  R.  Co.  v. 
Mills,  105  111.  63;  Wabash,  etc.,  R. 
Co.  V.  Rector,  104  111.  296;  Chicago 
City  R.  Co.  V.  Mumford,  97  111.  560; 
Toledo,  etc.,  R.  Co.  v.  Baddeley,  54 
111.  19,  5  Am.  Rep.  71. 

Ind. — ^Louisville,  etc.,  R.  Co.  v. 
Wood,  113  Ind.  544;  Terre  Haute, 
etc.,  R.  Co.  V.  Buck,  96  Ind.  346,  49 
Am.  Rep.  168;  Jeflfersonville,  etc.,  R. 
Co.  V.  Parmalee,  51  Ind.  42;  Jeffer- 
sonville,  etc.,  R.  Co.  v.  Hendricks,  26 
Ind.  228. 

loica. — ^Patterson  v.  Omaha,  etc.,  R. 
Co.,  90  Iowa,  247. 

Ky. — ^Mobile,  etc.,  R.  Co.  v.  Reeves, 
25  Ky.  L.  Rep.  2236,  80  S.  W.  471. 

Md. — Central  E.  Co.  v.  Smith,  74 
Md.  212. 

Mass. — Brooks  v.  Boston,  etc.,  R. 
Co.,  135  Mass.  31. 

Mich. — Wood  V.  Lake  Shore,  etc., 
E.  Co.,  49  Mich.  370;  Michigan  Cent. 
R.  Co.  V.  Coleman,  28  Mich.  440; 
Flint,  etc.,  E.  Co.  v.  Stark,  38  Mich. 
•714;  Finn  v.  Valley  City  St.,  etc.,  R. 
Co.,   86  Mich.   74, 


Mimn. — Keller  v.  Sioux  City,  etc., 
E.  Co.,  37  Minn.  178. 

Miss. — Dorrah  v.  Illinois  Cent.  R. 
Co.,  65  Miss.  14,  7  Am.  St.  Rep.  629, 
30  Am.  &  Eng.  R.  Cas.  576;  New  Or- 
leans, etc.,  R.  Co.  v.  Statham,  42 
Miss.  607,  97  Am.  Dec.  478;  South- 
ern R.  Co.  V.  Keudrick,  40  Miss.  374, 
90  Am.  Dec.  332. 

Mo. — Stoddard  v.  St.  Louis,  etc.,  E. 
Co.  (Mo.  App.),  80  S.  W.  33;  Mad- 
den V.  Missouri  Pac.  E.  Co.,  50  Mo. 
App.  666;  Weber  v.  Kansas  City  Ca- 
ble E.  Co.,  100  Mo.  194,  18  Am.  St. 
Eep.  541;  Dougherty  v.  Missouri  E. 
Co.,  81  Mo.  335,  51  Am.  Eep.  239,  21 
Am.  &  Eng.  E.  Cas.  497;  Straus  v. 
Kansas  City,  etc.,  E.  Co.,  75  Mo.  185, 
86  Mo.  421;  Swigert  v.  Hannibal, 
etc.,   E.   Co.,   75  Mo.  475. 

ye6. — Chollette  v.  Eailroad  Co.,  36 
Neb.  159,  41  N.  W.  1106,  4  L.  E.  A. 
135. 

Pa. — Fairmont,  etc.,  Pass.  E.  Co. 
V.  Stutter,  54  Pa.  St.  375,  93  Am.  Dec. 
714;  Pennsylvania  E.  Co.  v.  Kilgore, 
32  Pa.  St.  294,  72  Am.  Dec.  787; 
Dunn  V.  Pennsylvania  E.  Co.,  20 
Phila.   (Pa.)  358. 

Tex. — St.  Louis,  etc.,  E.  Co.  v.  Tur- 
ner (Tex.  Civ.  App.),  77  S.  W.  255; 
Galveston,  etc.,  E.  Co.  v.  Hubbard 
(Tex.  Civ.  App.),  76  S.  W.  764;  Hous- 
ton, etc.,  E.  Co.  V.  Gorbett,  49  Tex. 
573;  Allen  v.  Galveston  City  E.  Co., 
79  Tex.  631. 

Fa.— Norfolk,  etc.,  E.  Co.  v.  Grose- 
close,  88  Va.  267,  39  Am.  St.  Eep. 
718. 

Wos/i.— Foster  v.  Seattle  Electric 
Co.,  35  Wash.  177,  76  Pac.  995. 

Wis. — Imhoff    V.    Chicago,  et«.,    R. 
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arrival  of  the  train  at  tte  station,  and  have  stopped  the  train, 
sufficiently  long  for  the  passengers  to  and  from  the  station  to  get 
off  and  on,  their  duty  to  the  passengers  is  performed.^^  The  rule 
is  well  settled  that  when  a  passenger  attempts  to  go  aboard  a  car 
which  is  at  rest,  whether  a  steam  or  an  electric  or  horse  car,  it  is 
the  duty  of  those  managing  the  car  to  give  him  a  reasonable  oppor- 
tunity to  get  aboard  and  to  assure  himself  of  his  footing  before 
starting  the  car.''  And  it  is  equally  well  settled  that  it  is  the  duty 
of  a  motorman  of  an  electric  car  to  use  reasonable  care  in  listening 
for  the  usual  signal  to  stop  the  car  and  give  passengers  an  op- 
portunity to  alight,  and  when  signaled  by  a  passenger,  to  stop 
his  car  at  a  usual  and  customary  station  for  stopping  a  sufficient 


Co.,  20  Wis.  344;   Davis  v.  Chioago, 
etc.,  R.  Co.,  18  Wis.  175. 

N.  Brunsio. — Hall  v.  McFadden,  19 
N.  Brunsw.  340. 

92.  New  Orleans,  etc.,  R.  Co.  T. 
Statham,  42  Miss.  607,  97  Am.  Dec. 
478;  Imholf  v.  Chicago,  etc.,  R.  Co., 
30  Wis.  344;  Davis  v.  Chicago,  etc., 
R.  Co.,   18  Wis.  175. 

93.  Keating  v.  New  York  Cent., 
etc.,  R.  Co.,  49  N.  Y.  673;  Morrison 
V.  Broadway,  etc.,  R.  Co.,  8  N.  Y. 
Supp.  436 ;  Ganiard  v.  Rochester  City, 
etc.,  R.  Cto.,  50  Hun  (N.  Y.),  22,  2 
N.  Y.  Supp.  470,  affd.  121  N.  Y.  661, 
24  N.  E.  1092 ;  Myers  v.  Long  Island 
R.  Co.,  10  St.  Rep.  (N.  Y.)  430,  affd. 
112  N.  Y.  681;  Black  v.  Brooklyn 
City  R.  Co.,  108  N.  Y.  640,  15  N.  E. 
389 ;  Kinkade  v.  Atlantic  Ave.  R.  Co., 
9  Misc.  Rep.  (N.  Y.)  273,  61  St.  Rep. 
(N.  Y.)  333,  29  N.  Y.  Supp.  747,  affd. 
149  N.  Y.  615;  McQuade  v.  Manhat- 
tan Ry.  Co.,  53  N.  Y.  Super.  Ct.  91, 
it  is  a  question  for  the  jury  as  to 
the  negligence  of  the  carrier,  although 
the  conductor's  arm  is  raised  as  if 
to  take  hold  of  the  bell  rope  while  the 


passenger  is  attennpting  to  get  on 
and  the  time  for  boarding  the  car  is 
passed;  Shuart  v.  Consol.  Tract.  Co., 
15  Pa.  Super.  Ct.  26;  Baltimore  City 
Pass.  Ey.  Co.  v.  Baer,  90  Md.  97,  44 
Atl.  993 ;  Barth  v.  Kansas  City  Elev. 
E.  Co.,  142  Mo.  535,  10  Am.  &  Eng. 
R.  Cas.  N.  S.  281,  44  S.  W.  778,  and 
time  to  permit  the  conductor  to  close 
behind  him  a  gate  used  to  protect 
passengers  on  an  elevated  railroad 
from  falling  from  the  car;  Ana«osta, 
etc.,  R.  Co.  V.  Klein,  8  App.  D.  C.  75, 
25  Wasih.  L.  Rep.  117;  Meriwether  v. 
Kansas  City  Cable  R.  Co.,  45  Mo. 
App.  528;  Steeg  v.  St.  Paul  City  R. 
Co.  (Minn.),  52  Am.  &  Eng.  R.  C^. 
550,  16  L.  R.  A.  379,  20  Wash.  L. 
Rep.  541,  52  S.  W.  393.  Whether  the 
car  was  prematurely  started  before 
the  injured  person  had  an  opportu- 
nity to  get  aboard  and  reach  a,  place 
of  safety,  may,  under  the  circum- 
stances of  a  particular  case,  be  a, 
question  for  the  jury.  De  Rozas  T. 
Metropolitan  St.  R.  Co.,  13  App.  Div. 
(N.  Y.)  296,  43  N.  Y.  Supp.  27; 
Shuart  v.   Consol.  Tract.  Co.,  supra. 
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length  of  time  to  give  tim  a  reasonable  opportunity  to  alight  in 
safety,  and  his  failure  to  perform  this  duty  constitutes  negli- 
gence.'* The  duty  resting  upon  a  carrier  involves  the  obligation  to 
deliver  its  passenger  safely  at  his  desired  destination,  and  that 
involves  the  duty  of  observing  whether  he  has  actually  alighted 
before  the  car  is  started  again.  If  the  conductor  fails  to  attend 
to  this,  duty  and  does  not  give  the  passenger  time  enough  to  get 
off  before  the  car  starts,  it  is  necessarily  this  neglect  of  duty  which 
is  the  primary  and  proximate  cause  of  the  accident,  if  injury  be 
occasioned  thereby  to  the  passenger.  It  is  not  a  duty  due  a  person 
solely  because  he  is  in  danger  of  being  hurt,  but  it  is  a  duty  owed 
to  a  person  whom  the  carrier  has  undertaken  to  deliver  and  who 
was  entitled  to  the  delivery  safely,  by  being  allowed  to  alight 
without  danger.'^     What  is  a  reasonable  time  fer  passengers  to 


94.  Weiss  v.  Metropolitan  St.  Ry. 
Co.,  29  Misc.  Rep.  (N.  Y.)  332,  60 
N.  Y.  Supp.  473;  Murphy  v.  Metro- 
politan St.  Ry.  Co.,  19  Misc.  Rep. 
(N.  Y.)  194,  43  N.  Y.  Supp.  223; 
Poulin  V.  Broadway,  etc.,  R.  Co.,  61 
N.  Y.  621,  afifg.  34  N.  Y.  Super.  Ct. 
296;  Fuller  v.  Dennison,  etc.,  Ry. 
Co.,  1  St.  Ry.  Rep.  780  (Tex.),  74  S. 
W.  940;  Paducah  St.  Ry.  Co.  v. 
Walsh,  22  Ky.  L.  Rep.  532,  58  S.  W. 
431;  West  Chicago  St.  R.  Co.  v. 
Waniata,  68  111.  App.  481,  affg.  169 
111.  17,  48  N.  E.  437;  Conway  v.  New 
Orleans  &  C.  R.  Co.,  46  La.  Ann. 
1429,  16  So.  363. 

95.  Flanagan  v.  Met.  St.  R.  Co., 
31  Misc.  Rep.  (N.  Y.)  820,  64  N.  Y. 
Supp.  379 ;  G-race  v.  St.  Ijouis  R.  Co., 
156  Mo.  295,  56  S.  W.  1121;  Fenig  v. 
Kpw  .Jersey  S.  Ry.  Co.  (N.  J.),  46 
Atl.  602;  Morrison  v.  Charlotte,  etc., 
R.  Co.,  123  N.  C.  414,  31  S.  E.  720; 
Springfield  Consol.  R.  Co.  v.  Boetf- 
ner,  176  111.  634,  51  N.  E.  684,  afifg. 


71  111.  App.  162;  West  Chicago  St. 
R.  Co.  v.  Manning,  170  111.  417,  48 
N.  E.  958,  9  Am.  &  Eng.  R.  Cas.  N. 
S.  364,  affg.  70  111.  App.  239; 
Nichols  V.  Lynn  &  B.  R.  Co.,  158 
Mass.  538,  47  N.  E.  427;  Washington 
&  G.  R.  Co.  V .  Tobriner,  147  U.  S.  571, 
583,  37  L.  Ed.  284,  289,  21  Wash. 
L.  Rep.  231,  13  Sup.  Ct.  Rep.  557; 
Birmingham  R.  &  E.  'Co.  v.  Weld- 
man,  119  Ala.  547,  34  So.  548;  Leav- 
enworth Elect.  R.  Co.  V.  Cusick,  60 
Kan.  590,  57  Pac.  519,  6  Am.  Neg. 
Rep.  282;  Louisville  R.  Co.  v.  Ram- 
macher,  21  Ky.  L.  Rep.  350,  51  S.  W. 
175;  Cobb  v.  Lindell  R.  Co.,  149 
Mo.  135,  50  S.  W.  310. 

Notice  to  conductor  or  gripman 
on  a  car  from  the  conduct  of  a  pas- 
senger in  his  immediate  presence  and 
sight  that  such  passenger  wished  to 
alight  as  soon  as  the  oar  came  to  the 
stop  which  a  would  be  passenger  has 
signaled  the  train  to  make,  is  the 
equivalent     of    express    warning,     or 
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board  or  leave  a  car  or  train  depends  upon  the  circumstances  in 
each  ease.  A  longer  time  would  be  required  where  there  are  many- 
passengers  to  board  or  alight  than  when  there  are  few;  in  a  dark 
night  with  the  landing  place  badly  lighted,  than  where  there  is 
full  light;  at  a  place  difficult  to  board  or  alight  than  where  it  is 
easy.  And  as  railroad  companies  usually  carry  not  merely  the 
vigorous  and  active,  but  also  those  who,  from  age  or  extreme 
youth,  are  slower  in  their  movements  than  vigorous  and  active 
persons,  the  time  of  stopping  is  not  to  be  measured  by  the  time 
in  which  the  latter  may  make  their  entry  into  or  exit  from  the 
cars,  but  by  the  time  in  which  the  other  classes  may,  using  dili- 
gence, but  without  hurry  and  confusion,  board  or  alight."*  A  pas- 
senger, diligent  in  attempting  to  get  upon  or  alight  from  a  car 
while  it  is  stopped  to  receive  passengers,  although  lacking  in  dex- 
terity or  suffering  from  infirmities  making  it  difficult  to  board  or 
alight  from  a  car,  may  recover  for  injuries  sustained  by  the 
starting  of  the  ear  while  he  is  attempting  to  board  or  alight  from 
it.'^  When  passengers  have  been  given  a  reasonable  opportunity  t :. 
get  on  or  off,  and  all  have  apparently  done  so,  and  the  employe 
in  charge  of  the  car  or  train  do  not  know  or  have  reason  to  believe- 
that  any  passenger  is  about  to  board  or  alight  or  do  not  see  any 
person  attempting  to  board  or  alight,  or  in  any  perilous  position., 
it  is  not  negligence  for  them  to  start  the  train,  or  car,  althougli 
some  persons  in  fact  be  in  the  act  of  alighting  or  boarding.'*    But; 

notification  by  the   passenger,   so  as  Co.,  73  Fed.  128;  Peat  v.  Hartford  St.. 

to  render  the  company  liable  for  the  Ey.  Co.,  73  Conn.  362,  44  Atl.  547. 

sudden  s.tarting  of  the  car  while  he  98.  McDonald   v.    Lond   Island   R. 

was  endeavoring  to  alight.    West  Obi-  Co.,  116  N.  Y.  546,  15  Am.  St.  Rep.. 

cago  St.  R.  Co.  V.  Stiver,  69  111.  App.  437;    Paulitseh   v.   New   York   Cent., 

625.  etc.,  R.  Co.,  102  N.  Y.  280,  26  Am.  &. 

96.  Keller  v.  Sioux  City,  etc.,  R.  Eng.  R.  Cas.  162;  Gilbert  v.  West 
Co.,  27  Minn.  178;  Toledo,  etc.,  R.  End  St.  R.  Co.,  4  Am.  Elect.  Cas. 
Co.  V.  Baddeley,  54  111.  19,  5  Am.  Rep.  456,  160  Mass.  403 ;  Central  R.,  etc., 
71.  And  see  eases  cited  under  pre-  Co.  v.  Perry,  58  Gra.  461;  Perry  v. 
ceding  notes  to  this  section.  Central  R.  Co.,  66  Ga.  746;  Highland 

97.  Dudley  v.   Front   St.   Cable  R.  Ave.   R.   Co.   v.   Burt, '93   Ala.   291; 
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to  start  a  train  or  car  while  passengers  are  obviously  in  the  act  of 
getting  on  or  leaving  the  car  or  train  is  negligence  on  the  part  o£ 
the  carrier."  In  an  action  for  injuries  sustained  by  the  premature 
starting  of  a  car,  train  or  other  vehicle,  the  burden  of  proof  is 
upon  the  passenger  to  establish  that  his  injuries  were  caused  by 
the  negligence  or  wrongful  acts  of  the  carrier's  agents  and  that  he 
exercised  due  care  and  reasonable  diligence,  or  was  free  from  con- 
tributory negligence,  and  he  is  entitled  to  the  benefit  of  no  pre- 
sumptions in  support  of  his  diligence  or  caution.-^ 

§  51.  Duty  to  warn,  instruct,  or  inform  passengers. 

It  is  the  duty  of  a  carrier  to  warn  its  passengers  by  proper  and 
reasonable  signals  or  other  suitable  warning  of  dangers  that  arise 
from  unusual  or  extraordinary  conditions  which  have  been  brought 
about  by  the  acts  of  the  carrier,  and  which  are  known  to  it  or  its- 
agents,  but  are  not  known  to  its  passengers  f  for  example,  the 
dangers  that  may  attend  the  making  of  a  running  switch,^  or  alight- 
Hart  v.  St.  Louis,  etc.,  R.  Co.,  94  Mo.  etc.,  R.  Co.  v.  Pox  (Tex.),  6  S.  W. 
255,  4  Am.  St.  Rep.  374;  Strauss  v.  559,  33  Am.  &  Eng.  R.  Oas.  543. 
Kansas  City,  etc.,  R.  Co.,  75  Mo.  185,  1.  Wiwirowski  v.  Lake  Shore,  etc., 

86  Mo.  421;  Chicago,  etc.,  R.  Co.  v.  R.  Co.,  124  N.  Y.  424;  McDonald  v. 
Landauer,  36  Neb.  642;  Georgia  Pao.  Long  Island  R.  Co.,  71  N.  Y.  546,  15 
R.  Co.  V.  West,  66  Miss.  310.  Am.   St.   Rep.   437;    Evansville,   etc., 

99.  Flanagan  v.  New  York,  etc.,  R.      R.  Co.  v.  Athon,  6  Ind.  App.  295,  51 
Co.,    supra;    Eppendorf   v.    Brooklyn      Am.   St.   Rep.   303;    Gardner   v.   De- 
City,  etc.,  R.  Co.,  67  N.  Y.  52,  15  Am.      troit  St.  R.  Co.,  99  Mich.  183. 
Ry.   Rep.  293;   Pfeflfer  v.  Buffalo  R.  2.  Brockway    v.    Lascala,    1    Edm. 

Co.,  4  Misc.  Rep.  (N.  Y.)  465.  affd.  Sel.  Cas.  (N.  Y.)  135;  Moses  v. 
144  N.  Y.  636;  Keating  v.  New  York  Louisville,  etc.,  R.  Co.,  39  La.  Ann. 
Cent.,  etc.,  R.  Co.,  supra;  Detroit,  649,  4  Am.  St.  Rep.  231;  Sullivan  v. 
etc.,  R.  Co.  V.  Curtis,  23  Wis.  152,  99  Vicksburg,  etc.,  R.  Co.,  39  La.  Ann. 
Am.  Dec.  141;  Strauss  v.  Kansas  800,  4  Am.  St.  Rep.  239;  Summers  v. 
City,  etc.,  R.  Co.,  86  Mo.  421,  27  Am.  Crescent  City  R.  Co.,  34  La.  Ann. 
&  Eng.  R.  Cas.  170 ;  Louisville,  etc.,  139,  44  Am.  Rep.  419 ;  East  Line,  etc., 
R.  Co.  V.  Wood,  113  Ind.  544;  Chi-  R.  Co.  v.  Rushing,  69  Tex.  306,  34 
cage,  etc.,  R.  Co.  v.  Drake,  33  111.  App.  Am.  &  Eng.  R.  Cas.  367;  Peniston  v. 
114;  Lehman  v.  Louisiana,  etc.,  R.  Cliicago,  etc.,  R.  Co.,  34  La.  Ann.  777, 
Co.,  37  La.  Ann.  705;  Nance  v.  Caro-  44  Am.  Rep.  444. 
linaCent.  R.  Co.,  94  N.  C.  610:  Gulf,  3.  Lake     Shore,     etc.,     R.     Co.     v. 
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ing  from  or  boarding  the  car  or  train  under  certain  circumstances, 
such  as  when  a  passenger  train  is  approaching/  or  where  there  is 
danger  in  leaving  or  entering  by  <a  certain  car  door  or  platform," 
or  in  reaching  the  station  platform  at  a  particular  place.'  And, 
if,  with  knowledge  of  the  existence  of  a  latent  danger,  known  to 
the  carrier's  servant,  but  not  to  the  passengers,  the  carrier's  serv- 
ant requests  or  invites  the  passenger,  or  permits  him,  to  encounter 
this  danger  without  informing  him  of  it,  or  guarding  against  it,  he 
fails  to  perform  that  duty  to  the  passenger  which  the  law  requires 
and  renders  the  carrier  liable/  As  a  general  rule,  a  passenger  is 
justified  in  obeying  or  heeding  the  directions  of  the  servants 
or  lagents  of  the  carrier,  and  in  relying  upon  their  assurances  that 
it  is  safe  for  him  to  act,  under  the  particular  circumstances,  unless 
such  obedience  or  assurances  will  expose  him  to  such  known  or  ap- 
parent danger  as  an  ordinarily  prudent  person  would  not  encoun- 
ter. The  mere  fact  that  it  appears,  under  the  circumstances,  that, 
had  the  passenger  not  obeyed  such  directions,  he  would  have 
escaped  the  injury  which  he  sustained,  will  not  relieve  the  carrier 
of  liability.'     But  while  passengers  have  a  right  to  rely,  until 

Brown,   123  111.   163,   5  Am.   St.  Kep.  N.   W.   98,   5  Det.   L.  N".   353,   4  Am. 

510.  Neg.  Eep.  649,  12  Am.  &  Eng.  R.  Gas. 

4.  Gonzales  v.  New  York,  etc.,  R.  N.  S.  223,  where  a  rail  of  a  side  track 
Co.,  39  How.  Pr.  (N.  Y.)  407;  Wil-  wa,s  covered  by  a  sudden  fall  of  snow. 
burn  V.  St.  Louis,  etc.,  R.  Go.,  33  Mo.  7.  Lewis  v.  Delaware,  etc..  Canal 
App.   203;    Sonier  v.   Boston,   etc.,  R.  Co.,  145  N.  Y.  508. 

Co.,    141    Mass.    10;    Gaynor    v.    0?d  8.  Filer    v.    New    York    C«nt.    R. 

Colony,   etc.,   R.   Co.,   100   Mass.   203,  Co.,  49  N.  Y.  47,  10  Am.  Rep.  327,  59 

97   Am.   Dec.   96;    Chaffee    v.   Boston,  N.   Y.   351;    Weiler  v.  Manhattan   R. 

etc.,   R.  Corp.,   104  Mass.   108;   Mayo  Co.,    53    Hun    (N.   Y.),    372;    Illinois 

V.  Boston,  etc.,  R.  Co.,  104  Mass.  137.  Cent.  R.  Co.  v.  Cheek,  162  Ind.  675 ; 

5.  Missouri  Pac.  R.  Co.  v.  Long,  Louisville,  etc.,  R.  Go.  v.  Bisch,  130 
81  Tex.  253,  26  Am.  St.  Rep.  811;  Ind.  549;  Lake  Erie,  etc.,  R.  Co.  v. 
McDonald  v.  Illinois  Cent.  R.  Co.,  88  Fix,  88  Ind.  381,  45  Am.  Rep.  464; 
Iowa,  345,  58  Am.  &  Eng.  R.  Gas.  Pennsylvania  Co.  v.  Hoagland,  78 
263.  Ind.  303 ;  Nave  v.  Flack,  90  Ind.  205, 

6.  Praeger  v.  Bristol,  etc.,  R.  Co.,  46  Am.  Rep.  205:  Louisville,  etc.,  R. 
24  L.  T.  N.  S.  105 ;  Mensing  v.  Michi-  Co.  v.  Kelly,  92  Ind.  371,  47  Am.  Rep. 
gan  Cent.  R.  Co.,  117  Mich.  605.  76  149;  Prothero  v.  Citizens  St.  R.  Go., 
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differently  iBformed,  on  the  information  received  by  them  from 
tlie  carrier's  agents,  they  must  not  disregard  reasonable  means  of 
information,  and  cannot  hold  the  carrier  responsible  for  a  mis- 
direction when  proper  attention  on  their  part  to  such  information 
would  have  prevented  their  being  misled.^  It  is  the  right  of  a 
passenger  to  leave  a  train  at  his  point  of  destination,  and  the 
courts  recognize  the  manifest  distinction  between  the  case  of  a 
passenger  getting  on  and  off  a  moving  car.  In  the  latter  ca/se  the 
act  may  be  justifiably  excused  by  necessity  or  what  is  termed  a 
stress  of  circumstances  that  cannot  exist  in  the  former.'"' 

It  is  negligence  in  a  railroad  corporation  not  to  bring  a  train  to  a 
full  stop  at  a  regular  station  and  for  its  officers  to  induce  a  passen- 
ger to  leave  it  while  in  motion,  and  it  is  not  negligence  per  se  for 
the  passenger  to  leave  the  train  while  in  motion,  if  he  is  told  by  the 
carrier's  agent  to  do  so,  or  given  by  him  to  understand  that  he  can 
safely  do  so,  and  the  circumstances  aiford  reason  to  believe  he  may, 
and   the  question   of   contributory  negligence   is   for   the  jury." 

134  Ind.  431,  33  N.  E.  765 ;  Olson  v.  63 ;    Pennsylvania   Co.,   v.   Hoagland, 

St.  Paul,  etc.,  R.  Co.,  45  Minn.  536;  78  Ind.  203. 

Lambeth  v.  North  Carolina  R.  Co.,  96  10.  Mahar  v.  New  York  Cent.,  etc., 

N.  C.  494,  8  Am.  Rep.  508;  Hinsbaw  R.  Co.,  5  App.  Div.   (N.  Y.)    22;   Mc- 

T.   Raleigh,    etc.,   R.    Co.,    118   N.   C.  Donald  v.  Long  Island  R.  Co.,  116  N. 

1047;    Watkins   v.    Raleigh,   etc.,    R.  Y.  546;   Filer  v.  New  York  Cent.  R. 

Co.,  116  N.  C.  961;  Baltimore,  etc.,  R.  Co.,  49  N.  Y.  47,   10  Am.  Rep.   327; 

Co.  V.  Lsapley,  65  Md.  571;  St.  Louis,  Keller  v.  New  York  Cent.  R.  Co.,  3 

etc.,  R.  Co.  V.  Cantrell,  37  Ark.  519,  Abb.  App.  Dec.    (N.  Y.)    480. 

40  Am.  Rep.  105;   St.  Louis,  etc.,  R.  11.  Bucher  v.  New  York  Cent.,  etc., 

Co.  V.  Rosenberry,  45  Ark.  356;   Bal-  R.    Co.,    98    N.   Y.    138;    Morrison   v. 

timor«,  etc.,  R.  Co.  v.  Kane,  69  Md.  Erie  R.  Co.,  56  N.  Y.  305;  Keating  v. 

11;  Atchison,  etc.,  R.  Co.  v.  Hughes,  New  York  Cent.  R.  Co.,  49  N.  Y.  673; 

55  Kan.  491;  M'cCaslin  v.  Louisville,  Malhado  v.  Brooklyn  City  R.  Co.,  30 

etc.,  R.   Co.,   69  Miss.   136;    Pennsyl-  N.  Y.  373;  Poulin  v.  Broadway,  etc., 

vania   R.    Co.   v.   McCloskey,   23   Pa.  R.  Co.,  61  N.  Y.  621;   Sauter  v.  New 

St.  526.  York    Cent.,   etc.,   R.    Co.,    66   N.   Y. 

9.  Barker   v.   New   York    Cent.   R.  54;   Taber  v.  Delaware,  etc.,  R.   Co., 

Co.,  34  N.  Y.  599;   Lake  Shore,  etc.,  71  N.  Y.  493;  Georgia  R.,  etc.,  Co.  v. 

R.  Co.  V.  Pierce,  47  Mich.  277;   Dye  McCurdy,   45   G-a.   288,   13   Am.   Reri. 

V.  Virginia  Midland  R.  Co.,  20  D.  C.  577;  Jones  v.  Chicago,  etc.,  R.  Co.,  4? 
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Eut  a  man  who,  in  the  full  possession  of  his  faculties,  attempts  to 
board  a  railroad  train  moving  at  a  rapid  rate  is  negligent,  as  a 
matter  of  law,  and  proof  that  he  was  directed  by  the  carrier's 
servant  to  jump  on  does  not  mak3  the  question  one  of  fact.  Such 
a  direction  creates  no  emergency  calling  for  the  exercise  of  im- 
mediate judgment  in  the  choice  between  two  dangers,  the  passen- 
ger being  in  absolute  safety  before  he  makes  the  attempt  to  board, 
and  affords  not  the  slightest  justificatipn  or  excuse  for  attempting 
an  act  of  so  highly  dangerous  a  nature.^  And  where  a  passenger 
of  his  own  motion,  deeming  the  motion  of  the  car  slow  enough  for 
safety,  attempts  to  leave  the  train  while  it  is  in  motion,  it  is  neg- 
ligence on  his  part  and  he  cannot  hold  the  carrier  responsible  in 
case  of  injury.^'  Whether  it  is  negligence  for  a  passenger  to  fol- 
low the  direction  of  a  servant  of  a  railroad  company,  and  to  pass 
from  one  car  to  another,  in  motion,  to  find  a  seat,  is  a  question 
for  the  jury."  A  passenger  who,  without  the  knowledge  or  con- 
sent of  the  conductor  of  the  train,  rides  in  the  baggage,  mail,  or 
express  car,  cannot  maintain  an  action  against  the  railroad  com- 
pany for  injuries  sustained  which  would  not  have  happened  to 
him  had  he  been  in  a  passenger  car ;  nor  can  he  be  heard  to  con- 
tend that  the  conductor  ought  to  have  discovered  him  and  ordered 
him  out.-'"    A  charge  that  it  is  the  duty  of  a  railroad  company  to 

Minn.    183;    Texas,    etc.,    R.    Oo.    v.  not  depends  upon  the  fact  whether, 

Bingham,  2  Tex.  Civ.  App.  278;   In-  under  the  circumstances,  the  act  was 

ternational,    etc.,    R.    Co.    v.    Smith  obviously  dangerous,  and  is  a  ques- 

(Tex.),  14  S.  W.  643,  44  Am.  &  Eng.  tion  for  the  jury.    Curry  v.  Canadian 

R.   Oaa.   324;    Wilburn  v.   St.  Louis,  Poc.  R.  Co.,  17  Ont.  Rep.  65. 

etc.,  R.  Co.,  48  Mo.  App.  224.  13.  Blodgett    v.    Bartlet*.    50    Ga. 

12.  Hunter  v.  Cooperstown,  etc.,  R.  353;  Mississippi,  etc.,  R.  Co.  v.  Har- 

Co.,  112  N.  Y.  371,  2  L.  R.  A.  830,  8  rison,  66  Miss.  419,  14  Am.  St.  Rep. 

Am.   St.   Rep.   75.     Even  where   the  573,  39  Am.  &  Eng.  R.  Cas.  449. 

agents  of  the  carrier  direct  the  pas-  14.  Mclntyre  v.  New  York  Cent.  R. 

eenger   to   attempt   to   get   aboard   a.  Co.,   37  N.  Y.   387;    Louisville,   etc., 

train  in  motion,  the  carrier  is  not  lia-  R.  Co.  v.  Kelly,  92  Imd.  371,  47  Am. 

ble  if  it  was  gross  negligence  on  the  Rep.    149.      See    Stewart   v.    Boston, 

part  of  the  passenger  to  make  the  at-  etc.,  R.  Co.   (Mass.),  16  N.  E.  466. 

tempt    in   view    of    all   the    eircum-  15.  Kentucky     Cent.     R.     Co.     v. 

stances;   and  whr-ther   it  was   so  or  Thomas,  79  Ky.  160,  42  Am.  Rep.  208. 
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use  such  care  to  inform  a  passenger  as  to  what  train  she  should 
take  as  reasonably  prudent  persons  engaged  in  the  same  business 
and  under  similar  circumstances  would  use,  is  erroneous,  in  that 
it  relieves  the  passenger  of  the  duty  to  exercise  ordinary  intelli- 
gence and  prudence  in  ascertaining  the  train  she  should  take.^° 
A  railroad  was  negligent  where  the  conductor  in  charge  of  the 
train  failed  to  inform  a  passenger  that  there  were  coaches  at- 
tached to  the  train  in  which  he  might  continue  his  journey,  and 
he  was  injured  in  alighting  to  change  cars."  Where,  on  a  street 
car  coming  to  a  trestle  where  there  was  a  washout,  the  conductor 
told  the  passengers  that  no  ear  would  cross  it  that  night,  but  that 
they  might  walk  over  the  trestle  and  take  a  oar  at  the  other  end, 
and  while  they  were  walking  over  a  car  coming  from  the  other 
direction  ran  into  one  of  them,  though  others  in  advance  shouted 
to  the  conductor  to  stop,  a  fijiding  of  negligence  of  the  carrier  was 
authorized.^* 

§  52.  Duty  to  assist  infirm,  aged,  and  helpless  passengers. 

A  railroad  company  having  provided  suitable  and  safe  means  for 
entering  and  alighting  and  having  stopped  its  train  in  the  proper 
position,  is  under  no  obligation  to  furnish  some  one  to  aid  pas- 
sengers generally  in  getting  on  board  or  alighting  from  its  cars." 
In  the  case  of  infirm  persons,  however,  whose  age  and  infirmity  is 
apparent  from  their  appearance,  it  is  the  duty  of  the  carrier's 
servants  to  assist  them  in  alighting  from  or  boarding  a  train,  if 

16.  Missouri,  etc.,  R.  Co.  v.  Wal-  v.  Whitehead,  74  Ga.  441;  Deming  v. 
den,  —  Tex.  Civ.  App.  — ,  46  S.  W.  Chicago,  etc.,  R.  Co.,  80  Mo.  App. 
67.  153,  2  Mo.  App.  Rep.  547;   Raben  v. 

17.  Gulf,  etc.,  R.  Co.  v.  Shelton,  Central  Iowa  R.  Co.,  74  Iowa,  733,  73 
(Tex.  Civ.  App.)  69  S.  W.  653,  70  S.  Iowa,  579.  5  Am.  St.  Rep.  708;  Selby 
W.  359,  aflf'd  95  Tex.  301,  72  S.  W.  v.  Detroit  Ry.  (Mich.),  81  N.  W. 
165.  106;  Yarnell  v.  Kansas  City,  etc.,  R. 

18.  Bugge  V.  Seattle  Electric  Co.,  Co.,  113  Mo.  570;  Simms  v.  South 
54  Wash,  483,  103  Pae.  834.  Carolina  R.  Co.,  27  S.  0.  368.     But 

19.  Lafflin  v.  Buffalo,  etc.,  R.  Co.,  see  Cawfield  v.  Asheville  St.  R.  Co. 
106  N.  Y.  136,  60  Am.  Rep.  433,  revg.  Ill  N.  C.  597. 

36  FiiTi    OT.  V.l.  638;  Central  R.  Oo. 
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such  assistance  is  necessary  for  their  safety.^"  And  where  a  train 
stops  at  a  place  where  passengers  cannot  alight  witJiout  difficulty, 
■they  are  bound  to  assist  them.^^  Prima  facie,  the  persons  control- 
ling the  motions  of  the  train,  and  regulating  its  stoppings  and  its 
startings,  would  be  those  who  would  act  in  the  admission  and  dis- 
charge of  passengers.^^  But  the  employes  of  the  carrier  are  under 
no  obligation  to  awaken  a  passenger  upon  his  arriving  at  his  sta- 
tion, or  to  direct  a  passenger  how  to  get  on  or  oS.^^  A  carrier  is 
Kable,  however,  for  injuries  sustained  by  a  passenger  in  conse- 
quence of  directing  her  to  alight  on  a  dark  night  at  a  distance 
from  the  station.^''  Ordinarily,  whether  or  not  assistance  should 
have  been  rendered  by  the  carrier's  employes  to  a  passenger  in  a 
given  instance  is  a  question  for  the  jury  under  the  circumstances 
of  the  case/^  The  conductor  of  a  train  having  stopped  the  train 
suffieiently  long  for  passengers  to  get  out  without  danger  to  their 
persons  or  lives,  is  not  bound  to  go  through  the  train  and  see  that 
every  person  has  safely  passed  out  of  the  cars.^^  As  we  have  seen, 
it  is  the  duty  of  a  railroad  company  to  give  passengers  a  reason- 

20.  Memphis  St.  Ry.  Oo.  v.  Shaw,  83.  Nichols  v.  Chicago,  etc.,  R. 
1   St.  Ry.   Rep.   771,   and  notes,   110      Co.,  90  Mich.  203. 

Tenn.   467,   75   S.   W.   713;    Railroad  84.  Wilburn  v.   St.  Louis,  etc.,  R. 

Co.  V.  Mitchell,  98  Tcnn.  31;  Jacobs  Co.,    36    Mo.    App.    203;    Warden   v. 

V.  Wes.t  End  St.  Ry.  Co.   (Mass.),  59  Missouri   Pac.   R.   Co.,   35   Mo.   App. 

N.  E.  639.    But  see  New  Orleans,  etc.,  631. 

R.  Oo.  V.  Stathiam,  42  Miss.  607,  97  25.  Chicago,  etc.,  R.  Oo.  v.  Drake, 

Am.   Dec.   478,   holding   that   any   as-  33  III.  App.   114;   Texas,  etc.,  R.   Co. 

sistance  that  a  conductor  may  extend  v.  Miller,  79  Tex.  78,  23  Am.  St.  Rep. 

to   women    without   escorts   or    with  308;    Allender    v.    Chicago,    etc.,    R. 

children,  or  to  persons  who  are  sick  Co.,  43  Iowa,  276;  Thompson  v.  Bel- 

and  ask  his  assistance  in  getting  on  fast,  etc.,  R.  Co.,  5  Ir.  R.  0.  L.  517. 

or  off  trains,  is  purely  a  matter  of  26.  Pennsylvania    R.     Co.    v.   Kil- 

oourtesy,   and   not   at   all   incumbent  gore,    32   Pa.   St.   394,    72   Am.   Dec. 

upon  him   in  the  line  of  his   public  787;   Raben  v.   Central  Iowa  R.  Co., 

duty.  73   Iowa,    579,    5   Am.   St.   Rep.   708; 

21.  Memiphis,  etc.,  R.  Co.  v.  Culberson  v.  Chicago,  etc.,  R.  Co.,  50 
Whitfield,  44  Miss.  446,  7  Am.  Rep.  Mo.  App.  556;  Hurt  v.  St.  Louis,  ptc, 
699.  R-  Oo.,  94  Mo.  255,  4  Am.  St.  Rep. 

22.  Drew  v.  Sixth  Ave.  R.  Co.,  26  374. 
N.  Y.  49. 
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able  opportunity  to  leave  its  train  at  stations  where  it  stops,^''  and 
reasonable  diligence  on  the  part  of  the  passenger  in  alighting  from 
it  ifi  also  required.''*  But  the  fact  that  a  passenger  proceeds  to 
leave  a  train  at  a  station  where  it  has  stopped  ought,  for  the  pur- 
pose of  his  protection,  to  be  known  by  the  company,  through  its 
servants,  and,  therefore,  so  far  as  that  is  essential,  it  is'  deemed 
chargeable  with  knowledge;  and  if  the  proper  discharge  of  duty 
in  that  respect  requires  more  means  of  observation  or  precaution 
it  should  be  furnished.^'  A  railroad  company  which  voluntarily 
accepts  as  a  passenger,  without  an  attendant,  a  person  whose  physi- 
cal disability  or  inability  to  care  for  himself  is  apparent,  or  is 
made  known  at  the  time  to  its  servants,  and  renders  special  assist- 
ance necessary,  is  negligent  if  it  fails  to  render  such  passenger  the 
necessary  care  and  assistance.^"  Knowledge  communicated  to  the 
conductor  of  the  car  or  train  that  a  passenger  is  feeble  and  vnll 
need  assistance  in  getting  on  or  off  is  notice  to  the  carrier,  and  it 


27.  See  §  50,  ante. 

28.  McDonald  v.  Long  Island  R. 
Co.,  116  N.  Y.  546,  15  Am.  St.  Rep. 
437;  Falls  v.  San  Francisco,  etc.,  R. 
Co.,  97  Cal.  114;  Pennsylvania  R. 
Co.  V.  Lyons,  129  Pa.  St.  113,  15  Am. 
St.  Rep.  701;  Weber  v.  Kansas  City 
Cable  R.  Co.,  100  Mo.  194,  18  Am.  St. 
Rep.   541. 

29.  McDonald  v.  Long  Island  R. 
Co.,  supra.  A  person  who  enters  the 
cars  of  a  railroad,  not  as  a  passenger, 
but  for  the  purpose  of  assisting  an 
aged  and  infirm  person  to  take  a  seat 
as  a  passenger,  must,  in  order  to  re- 
cover for  an  injury  sustained  while 
leaving  the  car,  show  that  he  exer- 
cised due  care  and  that  the  railroad 
oomipany  were  wanting  in  ordinary 
care,  and  that  such  negligence  was 
the  cause  of  the  injury.  Lucas  v. 
Taunton,  etc.,  E.  Co.,  6  Gray  (Mass.), 


30.  Croom  v.  Chicago,  etc.,  R.  Co., 

52  >.rinii.   296,   38  Am.   St   Rep.   557, 

53  N.  W.  1128,  18  L.  R.  A.  602,  7  Am. 
Ry.  &  Corp.  Rep.  468;  Foss  v.  Bos- 
ton M.  R.  Co.,  66  N.  H.  256,  47  Am. 
&  Eng.  R.  Cas.  566,  21  Atl.  232,  11 
L.  R.  A.  367;  Toledo,  etc.,  Ry.  Co.  v. 
Baddely,  54  111.  19;  New  Orleans, 
etc.,  R.  Oo.  V.  Statham,  42  Miss.  607 ; 
Wardle  v.  City  R.  Co.,  35  La.  Ann. 
203;  Jacksonville  St.  Ry.  Oo.  v.  Cap- 
pell,  21  Fla.  175;  Memphis  St.  Ry. 
Co.  V.  Shaw,  1  St.  Ry.  Rep.  771 
(Tenn.),  75  S.  W.  713;  Meyer  v.  St 
Louis,  etc.,  R.  Co.,  54  Fed.  116,  10 
U.  S.  App.  677;  Cincinnati,  etc.,  R. 
Co.  V.  Cooper,  130  Ind.  469,  32  N.  E. 
340,  6  L.  R.  A.  241,  16  Am.  St.  Rep. 
334;  Atchison,  etc.,  R.  Co.  v.  Weber, 
33  Kan.  543,  52  Am.  Rep.  543,  21 
Am.  &  Eng.  R.  Cas.  418;  Columbus, 
etc.,  R.  Oo.  V.  Powell,  40  Ind.  37. 
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is  not  necessary  to  notify  every  other  conductor  or  employe  that 
may  be  in  charge  of  the  car  or  train.'*  The  act  of  the  conductor, 
driver  or  brakeman  of  a  street  car  in  assisting  passengers  to  get 
on  board  or  to  alight  from  the  cars  is  in  the  course  of  their  employ- 
ment, a  passenger  has  the  right  to  rely  on  such  assistance,  and  the 
company  is  liable  for  negligence  in  rendering  it  resulting  in 
injury.'^  A  passenger  who  becomes  sick  on  a  railroad  train  or  car 
is  entitled  to  such  care  from  the  carrier  as  it  is  fairly  practicable 
for  it  to  give  with  the  facilities  at  hand,  without  thereby  unduly 
delaying  the  oar  or  train  or  unreasonably  interfering  with  the 
safety  and  comfort  of  the  other  passengers. '^  A  conductor's  fail- 
ure to  stop  a  street  car  when  twice  requested  by  a  girl  who  had 
become  suddenly  ill  and  less  able  to  look  after  her  own  safety 
and  who  had  asked  to  get  off,  and  his  failure  to  afford  her  such 
reasonable  (attention  as  would  save  her  from  harm  because  of  her 
detention  in  the  moving  vehicle,  constitute  negligence.'*  The  per- 
sons in  charge  of  the  train  or  car  are  negligent  when,  with  knowl- 
edge that  the  passenger  boarding  it  is  a  cripple,  compelled  to  use 
a  crutch  and  stick,  or  an  old  lady  in  an  enfeebled  condition, 
they  start  before  she  has  reasonable  time  to  enter  the  car  and 
take  her  seat,  thereby  causing  her  injury.'^    But  the  fact  that  a 

31.  Foss  V.  Boston  &  M.  E.  Co.,  66  796;  Atchison,  etc.,  R.  Co.  v.  Weber, 
N.  H.  256,  47  Am.  &  Eng.  R.  Caa.  566.  33  Kan.   543;   Louisville,  etc.,  R.  Co. 

32.  Drew  v.  Sixth  Ave.  R.  Co.,  36  v.  Fleming,  14  Lea  (Tenn.),  128;  Co- 
N.  Y.  49,  3  Keyes  (N.  Y.),  429,  1  lumbus,  etc.,  R.  Co.  v.  Powell,  40 
Abb.  Dec.  (N.  Y.)  556.  Ind.  37,  as  to  the  duty  of  the  carrier 

33.  Lake  Shore,  etc.,  R.  Co.  v.  to  ill,  feeble  or  disabled  passengers. 
Salzman,  53  Ohio  St.  558,  31  L.  R.  A.  35.  Central  Texas,  etc.,  Ry.  Co.  v. 
361,  40  N.  E.  891.  HoUoway     (Tex.),    54    S.    W.    419; 

34.  Newark,  etc.,  R.  Co.  v.  ivIcUann,  Brady  v.  Springfield  Traction  Co., 
58  N.  J.  L.  642,  34  Atl.  1052,  4  (Mo.  App.)  134  S.  W.  1070.  See 
Am.  &  Eng.  R.  Cas.  383,  33  L.  R.  A.  Little  Rock  Tract.,  etc.,  Co.  v.  Nel- 
137.  And  see  Indianapolis,  etc.,  R.  son,  66  Ark.  494;  Haug  v.  Great 
Co.  V.  Piitzer,  109  Ind.  179;  East  Northern  R.  Co.,  8  N.  D.  23,  77  X.  W. 
Line  &  R.  Co.  v.  Rushing,  69  Tex.  97,  43  L.  E.  A.  664,  73  Am.  St.  Eep. 
306,   6   S.   W.   834;    Shenandoah  Val.  737. 

R.  Co.  V.  Moose.  83  Vn.  827.  3  S.  F. 
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woman  getting  into  a  car  is  fleshy  and  incumbered  with  a  number 
of  children,  when  she  has  an  escort  with  her,  is  not  sufficient 
notice  to  the  conductor  of  an  infirmity  which  requires  him  to 
wait  imtil  she  reaches  a  seat  before  starting  a  train.^^  And  the 
act  of  a  conductor  who,  after  attempting  to  assist  a  person  neg- 
ligently attempting  to  board  a  car  in  motion,  releases  him  at  his 
own  request,  will  not  charge  the  company  with  negligence,  where 
he  falls  and  i^  run  over  by  the  cars.^''  Where  plaintiff  requested 
the  conductor  of  defendant's  street  oar  on  which  he  was  a  pas- 
senger, to  stop  the  ear  and  it  did  stop,  and  according  to  his  testi- 
mony, corroborated  by  two  witnrases,  the  car  was  started  while 
he  was  alighting  and  had  one  foot  on  the  step  and  the  other  on 
the  ground,  whereupon,  being  infirm  and  using  a  cane,  he  fell 
and  was  injured,  it  was  held  that  his  complaint  in  an  action 
against  the  street  car  company  was  erroneously  dismissed.^'  If  a 
passenger  on  a  street  car  is  evidently  crippled,  infirm,  laged,  or  very- 
young,  the  duty  of  the  carrier  towards  him  while  alighting  from 
and  boarding  the  car  must  be  performed  with  due  regard  to  such 
apparent  oondition.^^  A  railroad  company  is  liable  for  an  injury 
to  a  pregnant  passenger,  caused  by  its  negligence  in  allowing  a 
oar  to  collide  with  a  train,  though  such  collision  would  not  have 
injured  an  ordinary  passenger,  and  the  company  or  its  agents  had 
no  knowledge  of  the  passenger's  condition.*" 

§  53.  Care  as  to  persons  under  disability. 

The  care  required  on  the  part  of  the  carrier  as  to  particular 

36.  Louisville  &  N.  R.  Co.  v.  Hale,  Cable  E.  Cto.,  103  Mo.  383,  14  S.  W. 
19  Ky.  Law  Rep.  1651,  43  L.  R.  A.  760;  Clark  v.  Durham  Tract.  Co.,  3 
293,  44  S.  W.  313,  10  Am.  &  Eng.  R.  St.  Ry.  Rep.  731,  138  N.  C.  77,  50 
Caa.  N.  S.  73.  S.  E.   518;   Macon  Ry.  &  El.  Co.  v. 

37.  Baltimore  Tract.  Co.  v.  State,  Vining,  3  St.  Ry.  Rep.  88,  130  Ga. 
Ringgold,  78  Md.  409,  58  Am.  &  Eng.  511,  48  S.  E.  232;  Indianapolis  &  G-. 
R.  Cas.  200,  28  Atl.  397.  R.   T.    Co.   v.   Deny,   3    St.   Ry.   Rep. 

38.  Schiller  v  Dry  Dock,  etc.,  R.  231,  (Ind.  App.)  71  N.  E.  913;  see 
Co.,   56  N.  Y.   Supp.    (90   St.   Rep.)  also  note,  3  St.  Ry.  Rep.  945. 

184,  6  Misc.  Rep.   (N.  Y.)    393.  40.  St.  Louis  S.  W.  R.  Co.  v.  Fer- 

39.  Ridenhour     v.     Kansas      CSty      guson   (Tex.),  54  S.  W.  797. 
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classes  of  persons  laboring  under  some  disability  has  been  dis- 
cussed in  other  sections  of  this  chapter.*^    It  may  be  stated  as  a 
general  rule  that,  if  a,  passenger  is  known  to  be  in  any  manner 
.affected  by  a  disability,  physically  or  mentally,  whereby  the  haz- 
ards of  travel  are  increased,  a  degree  of  attention  should  be  be- 
stowed to  his  safety  beyond  that  of  an  ordinary  passenger,  in  pro- 
portion to  the  liability  to  injury  from  the  want  of  it.*'^    Where  a 
conductor  failed  to  consider  the  condition  of  a  one-armed  man 
desiring  to  enter  the  train  after  he  had  made  known  his  inten- 
tion to  do  so,  the  jury  had  a  right  to  consider  this  fact  in  determ- 
ining whether  the  failure  of  the  conductor  to  observe  the  plain- 
tiff's condition  was  due  to  willful  misconduct.*^    Where  a  carrier 
accepts  a  blind  man  without  an  attendant,  as  a  passenger,  it  must 
use  at  least  reasonable  care  and  diligence  for  his  safety.**    A  car- 
rier, knowingly  accepting  as  a  passenger  a  person  physically  un- 
able to  take  care  of  herself,  must  render  to  her  such  special  as- 
sistance as  her  condition  requires,  so  that  she  may  be  safely 
transpoi'ted.*^     A  railway  company  is  liable  for  an  injury  to  a 
passenger,  who  is  physically  weak  because  of  a  recent  operation, 
due  to  the  negligence  of  its  servants  in  delaying  its  train  with- 
out reasonable  excuse  for  three  hours,  and  in  failing  to  notify  the 
passenger  of  the.  delay  or  to  exercise  proper  care  for  her  safety 
or  comfort,  though  such  negligence  would  not  have  injured  an 
ordinary  passenger,  and  the  company  or  its  agents  had  no  knowl- 
edge of  the  passenger's  condition.*^    A  carrier  is  bound  to  render 

41.  See    §    39,    as    to    intoxicated  47  Colo.  584,  108  Pac.  173. 
persons;  §  52,  as  to  infirm,  aged,  and  45.  Williams  v.  Louisville  &  N.  R. 
helpless  passengers;   §  62,  as  to  sick  C5o.,  150  Ala.  334,  43  So.  576,  10  L. 
passengers.  R.  A.    (N.  S.)   413. 

42.  Burke  v.  Chicago  &  N.  W.  R.  46.  Gulf,   etc.,   R.    Co.   v.   Redeker, 
Co.,  108  111.  App.  565;   Memphis  St.  (Tex.  Civ.  App.)   100  S.  W.  363. 

R.  Co.  T.  Shaw,  110  Tenn.  467,  75  S.  Where  a  porter  on  a  train  who  was 

W.  713.  acting  also   as   a   brakeman   was   in- 

43.  Talbert  v.  Charleston  &  W.  C.  foi-med  that  a  passenger,  because  of  a 
Ry.,  75  S.  C.  136,  55  S.  E.  138.  recent  surgical   operation,  was  weak 

44.  Denver,   etc.,  R.   Co.  v.  Derry,  and    debilitated,    and    would    require 
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reasonable  assistance  to  a  passenger  whose  inability  to  take  care 
of  lumself  is  made  known  to  the  carrier."    A  carrier  voluntarily 
accepting  a  passenger  whose  helplessness  was  known  to  it,  was 
negligent  in  failing  to  furnish  such  care  as  would  reasonably  in- 
sure her  safety,  and  was  liable  for  damages  proximately  flowing 
from  such  negligence/*     The  conductor's  knowledge  of  a  pas- 
senger's infirmities  does  not  increase  the  carrier's  obligations  to 
her.^    The  fact  that  the  injuries  to  the  passenger  by  the  alleged 
negligence  of  a  carrier  would  not  have  happened  to  a  younger  per- 
son or  one  of  less  weight  does  not  relieve  the  carrier  from  lia- 
bility."   Where  a  cripple,  on  entering  a  street  car,  set  down  one 
of  his  crutches  and  grasped  the  jamb  of  the  car  door  to  swing  him- 
self into  a  seat,  and  the  driver  closed  the  door  so  forcibly  as  to 
injure  one  of  the  cripple's  fingers,  and  there  was  nothing  in  the 
appearance  of  the  passenger  to  apprise  the  driver  of  the  car  of 
the  manner  in  which  the  passenger  would  attempt  to  take  his 
seat,  an  instruction  of  the  court,  in  an  action  for  injuries,  that 
defendant  owed  plaintiff  a  duty,  as  a  common  carrier,  to  see  that 
he  got  on  the  car  with  safety,  after  the  car  had  been  stopped  to 
receive  him  as  a  passenger  was  erroneous,  as  imposing  on  de- 
fendant not  merely  the  duty  of  affording  the  passenger  a  reason- 
able opportunity  to  get  on  the  car,  but  making  it  an  insurer  of 
the  safety  of  the  passenger  until  he  had  taken  his  seat.^^    While 
the  duty  of  the  carrier  to  all  passengers  is  the  same  in  degree,  the 
amount  of  care  may  vary  with  the  age,  sex,  or  bodily  infirmity 
of  the  passenger,  and  the  carrier  is  not  entitled  to  a  charge  that 
it  owes  no  greater  duty  to  a  female  passenger  than  to  a  male.'^ 

special  care  and  attention,  tMs  was  49.  Spade  t.  Lynn  &  B.  R.  R.,  172 

sufficient  notice  to  the  railway  com-  Mass.  488,  52  N.  E.  747,  43  L.  R.  A. 

pany  of  the  condition  of  the  passen-  832,  70  Am.  St.  Rep.  298. 

ger.     Id.  50.  Staines  v.  Central  R.  Oo.  of  N. 

47.  Horn  v.  Southern  Rv.,  78  S.  C.  J.,  72  N.  J.  Law,  268,  81  Atl.  385. 
67,  58  S.  E.  963.  51.  Shrjletsky  v.   New   York  City 

48.  International  &  G.  N.  R.  Co.  v.  Ry.   Co.,   88  N.  Y.  Supp.  1014. 
Gilmer,  18  Tex.  Civ.  App.  680,  45  S.  52.  St.  Louis,  etc.,  R.  Co.  v.  Fin- 
W.  1028;   Gulf,  etc.,  R.  Co.  v.  Coop-  ley,  79  Tex.  85,  15  S.  W.  266. 
wood.  (Tex.  Oiv.  App.)  96  S.  W.  1P2. 
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§  54.  Care  required  as  to  children. 

A  carrier  of  passengers  must  provide  cars  which  are  safe  for 
the  transportation  of  infants  as  well  as  of  adults.'^  The  carrier 
who  undertakes  to  transport  passengers  of  tender  years  owes  a 
special  vigilance  to  them,  in  view  of  their  inexperience  and  in- 
fancy.^* Where  it  appeared  that  plaintiff  was  an  infant  10  yeard 
old-  that  the  conductor  took  plaintiff's  fare  and  asked  him  where 
he  was  going,  but  failed  to  inform-  him  that  the  train  ran  past 
the  station  for  which  he  was  bound,  to  a  switch,  and  then  backed 
into  the  station;  that  plaintiff'  did  not  know  these  facts;  and,  on 
the  train  passing  his  station,  he  became  alarmed  and  jumped 
off,  sustaining  the  injuries  complained  of,  the  defendant  was 
guilty  of  negligence. ^^  But,  where  it  appeared  that  plaintiff,  a 
child  of  seven  years,  who  was  traveling  with  her  mother,  while 
standing  at  the  water  cooler,  was  thrown  forward  by  the  stoppage 
of  the  train,  and  her  hand  caught  in  the  door  as  it  was  being 
closed  by  the  conductor,  it  was  error  to  instruct  that  defendant 
was  liable  if  the  conductor  might  have  seen  her  at  the  cooler,  and, 
knowing  that  the  train  was  about  to  stop,  closed  the  door  negli- 
gently, and  thereby  injiired  plaintiff,  as  the  conductor  had  the 
right  to  rely  on  the  mother  taking  care  of  plaintiff.^^  So,  where 
a  little  girl,  under  five  years  of  age,  was  put,  with  an  older  girl 
about  the  same  size,  an  invalid,  on  board  a  train  of  cars,  without 
anything  wherewith  to  pay  their  fare ;  no  adult  accompanied  them, 
and  no  notice  was  given  to  the  railroad  employes  to  take  charge 
of  them;  and,  when  they  reached  their  place  of  destination,  they 
delayed  to  get  off  until  the  train  had  started,  and,  in  doing  so, 
the  younger  girl  fell  and  was  run  over,  there  was  no  negligence 
on  the  part  of  the  company.^^    It  is  the  duty  of  persons  in  charge 

53.  Metropolitan  R.  Ck).  v.  Falvey,  R.  Co.,  73  Wis.  42,  37  N.  W.  804,  7 
5  App.  D.  C.  176.  Am.  St.  Rep.  823. 

54.  Ryall    v.    Kennedy,    40    N.    Y.  56.  St.  Louis,  etc.,  R.  Co.  v.  Rex- 
Super.  Ct.   (8  Jones  &  S.)   347.  road,  59  Ark.  180,  36  S.  W.  1037. 

55.  Hemmingway  v.   Chicago,  etc.,  57.  Atchison  &  N.  R.  Co.  v.  Flynu, 

24  Kan.  627. 
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of  street  cars  to  at  all  times  exercise  toward  every  passenger  the 
highest  degree  of  care,  which  care  may  vary  in  its  application  to 
different  persons,  the  strong  and  active  not  needing  the  same  care 
to  save  them  from  injury  as  do  children  or  persons  under  dis- 
lahilities,  and  with  the  latter  class  it  is  the  duty  of  those  in  charge 
to  exercise  the  highest  degree  of  care  to  discover  persons  laboring 
under  disabilities  and  to  exercise  toward  such  the  degree  of  care 
his  situation  and  condition  demands. ''  A  street  railroad  owes  a 
child  of  tender  years  and  immature  judgment  the  duty  of  exercis- 
ing ordinary  care  to  prevent  him  from  going  into  a  place  of 
danger  on  its  car.  °'  A  street  railroad  company  was  liable  for 
injury  to  a  child  five  years  old  through  neglect  of  the  driver  to 
compel  her  to  go  inside  the  car.  The  fact  that  an  older  com- 
panion, who  was  not  in  charge  of  her,  put  her  off  while  the  car 
was  in  motion  and  against  the  driver's  remonstrance,  was  imma- 
t-erial.^"  Where  a  child  four  years  old,  with  his  brother  twelve 
years  old,  took  a  street  car,  and  both  sat  on  the  platform  with 
their  feet  on  the  step,  without  interference  except  the  conductor's 
telling  them  to  go  inside  the  car,  and  the  younger  boy  got  off  the 
car  while  in  motion  and  was  run  over,  negligence  cannot  be  im- 
puted to  their  parents  in  letting  them  travel  alone,  nor  to  the 
younger  boy,  nor  to  the  older,  unless  he  understood  the  danger 
and  the  difficulty  of  protecting  himself  and  his  brother;  and 
hence  the  company  was  guilty  of  negligence  in  permitting  them 
to  so  ride,  and  was  liable.^*  But  if  a  boy  passenger  on  a  railway 
train  had  intelligence  enough  to  understand  that  it  was  more 
dangerous  to  ride  on  a  car  platform  or  on  the  steps  than  inside 
the  car,  no  duty  devolved  upon  the  company  to  prevent  him  from 

58.  Louisville   Ey.    Co.   v.   Wilder,  60.  Pittsburgh,  etc.,  R.  Co.  v.  Cald- 
143  Ky.  436,  136  S.  W.  892.                        well,   74   Pa.   St.    (24   P.   F.   Smith) 

59.  Deaison  &  S.  Ry.  Co.  v.  Carter,      421. 

(Tex.  Civ.  App.)   79  S.  W.  330,  judg.  61.  East  Saginaw  City  Ry.  Ck).  v. 

rev'd  98  Tex.  196,  83  S.  W.  782,  107      Bohn,  27  Mich.  503. 
Am.  St.  Rep.  626. 
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SO  riding.*'  In  the  case  of  injury  to  a  trespasser  or  mere  licensee 
on  the  property  of  a  railroad,  his  age  is  immaterial  on  the  quesr- 
tion  of  defendant's  negligence.*' 

§  55.  Duty  to  carry  to  point  of  destination. 

Under  tJie  New  York  statute  every  railroad  corporation  is  un- 
der the  obligation  to  take,  transport,  and  discharge  psissengers 
from,  to  .and  at  the  usual  stopping  ^places  established  for  receiv- 
ing and  discharging  way  passengers  for  its  trains,  on  the  due 
payment  of  the  fare  legally  authorized  therefor.  A  passenger 
is,  under  such  statute,  entitled  to  be  safely  carried  to  and  dis- 
charged at  the  point  of  destination  for  which  he  has  purchased  a 
ticket  or  paid  fare,  when  such  point  is  a  usual  stopping  place,  and 
for  a  failure  to  perform  this  statutory  obligation  the  railroad 
company  is  liable,  because  such  failure  is  of  itself  negligence.** 
But,  independent  of  such  a  statute,  by  the  sale  of  a  ticket  or  the 
receipt  of  the  price  of  transportation  from  one  point  to  another, 
a  railroad  company  expressly  contracts  to  c^rry  such  person  to 
the  point  covered  by  the  contract,  and  there  is  an  implied  con- 
tract that  the  passenger  shall  be  carried  safely;  and  the  pas- 
senger has  a  right  to  be  safely  put  off  at  a  regular  station  to  which 
he  has  bought  a  ticket  or  paid  fare ;  and  the  carrier  is  liable  for 
any  injury  that  may  result  to  the  passenger  through  its  negligence 
in  the  performance  of  such  contract.*'  But,  in  the  absence  of  a 
special  contract,  a  railroad  company  is  not  bound  to  stop  a  train 

62.  Walling  v.  Trinity,  etc.,  Ey.  R.  Co.,  98  N.  Y.  138,  21  Am.  & 
Co.,   (Tex.  Civ.  App.)   106  S.  W.  417.  GJng.    E.    Cas.    361;    Kentucky,    etc., 

63.  Arkansas  &  L.  Ry.  Co.  v.  Sain,  Bridge  Co.  v.  Quinkert,  3  Ind.  App. 
90  Arlc.  378,  119  S.  W.  659,  23  L.  E.  344,  38  N.  E.  338;  Pennsylvania  R. 
A.    (N.  S.)    910.  Co.  V.  Aspell,  33  Pa.  St.  149,  63  Am. 

64.  Minor  v.  Lehigh  Valley  R.  Co.,  Dec.  333 ;  Sunday  v.  Gordon,  B.  &  H. 
31  App.  Div.  (N.  Y.)  307,  47  N.  Y.  Adm.  (U.  S.)  569,  a8  to  right  of  pas- 
Supp.  307.  See  N.  Y.  Laws  1890,  sengers  and  seamen  carried  to  a  port 
Chap.  665,  §  34.  diflferemt  from  the  one  agreed  upon; 

05.  'Piiflior  •/.  New  York  Cent.,  etc.,      Lambeth  v.  North  Carolina  R.  Co..  66 
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and  discharge  a  passenger  at  his  point  of  destination  where  sucsh 
point  is  a  station  where,  under  reasonable  rules  of  the  company, 
the  train  does  not  regularly  or  ordinarily  stop  and  is  not  scheduled 
to  stop."*  In  the  absence  of  a  special  contract  a  passenger  can- 
not complain  that  a  carrier  refused  to  stop  its  train  at  a  point 
other  than  one  of  its  stations,  even  if  the  passenger  mistakenly 
embarked  thereon  and  paid  his  fare,  if  he  is  put  off  in  a  civil 
manner  at  the  stopping  place  nearest  his  destination."  Where  a 
railroad  company's  agent  from  whom  a  passenger  purchased  a 
return  ticket  was  informed  and  understood  that  such  passenger 
purchased  the  ticket  with  the  intention  of  returning  from  his 
destination  on  the  night  train,  if  that  train  did  not  stop  at  his 
station,  it  was  the  duty  of  the  agent  to  notify  him  of  the  fact.** 
A  railway  passenger  who  is  notified  that  he  has  reached  his  desti- 
nation, but  refuses  to  get  off,  and  is  so  drunk  that  the  conductor 
carriers  him  beyond  that  station  because  he  does  not  dare  to  leave 
him,  is  rightfully  ejected  by  the  use  of  such  force  as  is  necessary, 

N.  C.  594,  8  Am.  Rep.  508;  Thomas  R.   Co.  v.  Applewhite,   52   Ind.   540; 

V.   Charlotte,   etc.,   R.   Co.,   38   S.   C.  Pittshuigh,  etc.,  R.  Co.  v.  Nuzum,  50 

485;   Porter  V.  Steamboat  New  Eng-  Ind.  141,  19  Am.  Rep.  703. 

land,  17  Mo.  290.     But  he  cannot  re-  Mich. — Lake  Shore,  etc.,  R.  Co.  v. 

quire  a  train  to  be  stopped  at  a  sta-  Pierce,  47  Mich.  279. 

tion  at  whioh  the  time  tables  of  the  Miss. — Humphries  v.  Illinois  Cent, 

company    do    not    provide    that    such  R.  Co.,  70  Miss.  453. 

train   shall   stop.     Dietrich  v.  Penn-  Mo. — Sira  v.  Wabash  R.   Co.,   115 

sylvania  R.   Co.,   71   Pa.   St.   432,   10  Mo.   127,   37  Am.   St.  Rep.   386. 

Am.   Rep.   711.     A   passenger  has   a  Wis. — Schiffler  v.  Chicago,  etc.,  R. 

right  to   have  a,  train   stopped  at  a  Co.,  96  Wis.  141,  71  X.  W.  97,  8  Am. 

place  at  which  it  is  scheduled  in  the  &  Eng.  R.  Cas.  N.  S.  122;   Plott  v. 

time  table  to  stop,  and  his  ejection  Chicago,  etc.,  R.  Co.,  63  Wis.  511. 

at     the     last    preceding     station     is  67.  Wells  v.  Alabama  G.  S.  R.  Co. 

wrongful.     McDonald  v.   Central   R.  (Miss.),   6  So.   737,  40  Am.- &  Engl 

Co.    (N.   J.),    63   Atl.   405.  R.  Cas.  645. 

66.  III. — Chicago,    etc.,    R.    Oo.    v.  68.  St.  Louis,  etc.,  R.  Co.  v.  Adcox, 

Randolph,  53  111.  510,  5  Am.  Rep.  60.  52  Ark.  406,  12  S.  W.  875,  40  Am.  ft 

Ind. — ^Pittsburgh,    etc.,    R.    Co.    v.  Eng.  R.  Cas.  683. 
Lishtoa/p,  7  Ind.  App.  349 ;  Ohio,  etc., 
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upon  his  refusal  on  the  next  day  to  pay  his  fare  on  a  train  ■which 
he  boards  to  return  to  his  destination.'' 


§  56.  Carrying  passengers  beyond  destination. 

A  passenger  is  entitled  to  recover  damages  for  the  inconven- 
ience, loss  of  time,  and  labor  of  traveling  back,  where  he  has  paid 
his  fare  to  a  regular  station  and  was  carried  beyond  his  destina- 
tion by  the  failure  of  the  conductor  to  stop  his  train,  as  such  fail- 
ure is  a  breach  of  contract  and  of  itself  constitutes  negligence  on 
the  part  of  the  carrier;  and  if  injured  by  reason  of  such  negli- 
gence, he  is  entitled  to  recover  for  such  injury."    But  the  carrier 


69.  Louisville,  etc.,  R.  Co.  v.  Lewis, 
14  Ky.  L.  Rep.  770,  31  S.  W.  341. 

70.  N.  Y. — Minor  v.  Lehigh  "Val- 
ley R.  Co.,  21  App.  Div.  (N.  Y.)  307, 
47  N.  Y.  Supp.  307;  Bucher  v.  New 
York  Cent.,  etc.,  R.  Oas.  381. 

U.  S.— Brulard  v.  The  Alvin,  45 
Fed.  766. 

AJa.— Alabama  G.  S.  R.  Co.  v.  Sel- 
ler, 93  Ala.  9;  East  Tennessee,  etc., 
R.  Co.  V.  Lockhart,  79  Ala.  315. 

Ark. — St.  Louis,  etc.,  R.  Co.,  v. 
Cantrell,  37  Ark.  519,  40  Am.  Rep. 
105. 

Cal. — Franklin  v.  Southern  Cali- 
fornia, etc.,  R.  Co.,  85  Cal.  63. 

Ga. — Caldwell  v.  Richmond,  etc., 
R.  Co.,  89  Ga.  550;  Nunn  v.  Georgia 
R.  Co.,  71  Ga.  710,  51  Am.  Rep.  284; 
Georgia  E.,  etc.,  Co.  v.  McCurdy,  45 
Ga.  288,  12  Am.  Rep.  577. 

III. — Chicago,  etc.,  R.  Co.  v.  Fisher, 
66  ni.  152. 

Ind. — ^White  Water  R.  Co.  v.  But- 
ler, 113  Ind.  598;  Ohio,  etc.,  R.  Co.  v. 
Hatton,  60  Ind.  13;  Baltimore,  etc., 
R.  Co.  V.  Pixley,  61  Ind.  23;  Colum- 
bus,  etc.,  R.   Co.  V.  Farrell,   31   Ind. 


408;  Evansville,  etc.,  R.  Co.  v.  Kyte, 
6  Ind.  App.  53. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Jackson,  18  Ky.  L.  Rep.  298. 

Miss. — Thompson  v.  New  Orleans, 
etc.,  R.  Co.,  50  Miss.  315, 19  Am.  Rep. 
13;  Mobile,  etc.,  R.  Co.  v.  McArthur, 
43  Miss.  180;  Southern  R.  Co.  v. 
K«ndrick,  40  Miss.  375,  90  Am.  Dec. 
332;  New  Orleans,  etc.,  R.  Co.  v. 
Hurst,  36  Miss.  660,  74  Am.  Dee.  785. 

Mo. — Strange  v.  Missouri  Pac.  R. 
Co.,  61  Mo.  App.  586;  Trigg  v.  St. 
Louis,  etc.,  R.  Co.,  74  Mo.  147,  41 
Am.  Rep.  305;  Warden  v.  Missouri 
Pac.  R.  Co.,  35  Mo.  App.  631. 

W.  P.— Cable  V.  Southern  R.  Co., 
122  N.  C.  892,  29  S.  E.  377. 

5^.  B. — Foss  V.  Boston,  etc.,  R.  Co., 
66  N.  H.  258,  11  L.  R.  A.  367. 

Pa. — Pennsylvania  R.  Co.  v.  Aspell, 
23  Pa.  St.  147,  63  Am.  Dec.  333. 

S.  C. — Samuels  v.  Richmond  R.  Co., 
35   S.   C.   493. 

Tea?.— Houston,  etc.,  R.  Co.  v. 
Smith  (Tex.  Civ.  App.),  33  S.  W. 
710;  Te.xas,  etc.,  R.  Co.  v.  Man^.  !1 
'"■        Civ.  App.),  33  S.  W.  549;   Fc   ■ 
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is  not  liable  when  stopping  tlie  train  was  deemed  unsafe,'^  or  where 
the  air  brakes  were  in  good  condition  when  the  train  started,  but 
became  unmanageable  from  a  cause  which  could  not  have  been  pre- 
vented.'^ Nor  is  the  carrier  liable  in  damages  for  carrying  a  pas- 
senger past  his  destination,  he  being  sick  and  drowsy,  or  asleep 
when  his  destination  is  reached,  although  the  conductor  agreed  to 
rouse  him  at  his  destination,  and  failed  to  do  so;"  since  the  em- 
ployes of  a  carrier  are  under  no  obligation  to  awaken  a  passenger 
upon  his  arrival  at  his  station.'*  But  a  railroad  company  which 
carries  a  sick  passenger  past  his  destination  while  unconscious, 
although  the  conductor  and  station  agent  had  agreed  to  give  him 
care  on  the  way  and  have  him  carried  from  the  train  at  his  destina- 
tion, is  liable  for  the  injuries  which  result  to  him  therefrom.'^ 
And  a  railroad  company  which  accepted  a  drunken  man  as  a  pas- 
senger, negligently  carried  him  beyond  his  destination,  and  put 


dyce  V.  Dillingham  (Tex.  Civ.  App.), 
33  S.  W.  550;  International,  etc.,  R. 
Co.  V.  Terry,  62  Tex.  380,  50  Am. 
Eep.  539;  Galveston,  etc.,  K.  Co.  v. 
Crispi,  73  Tex.  336. 

Eng. — Hobbs  t.  London,  etc.,  R. 
Co.,  L.  E.  10  Q.  B.  Ill;  Robson  v. 
North  Eastern  E.  Co.,  2  Q.  B.  Div. 
85.  The  carrier  is  liable,  even 
though  unable  to  stop  the  train  be- 
cause the  appliances  imperfectly  com- 
municated the  signal  to  the  engineer, 
if  the  conductor  failed  to  return  the 
passenger  to  her  station,  or  to  offer 
to  do  so,  and  compelled  her  to  leave 
the  train  against  her  will,  a  half  mile 
beyond  her  station.  Louisville,  etc., 
R.  Co.  V.  Daney,  97  Ala.  338,  11  So. 
796. 

71,  Reed  v.  Duluth,  etc.,  R.  Co., 
100  Mich.  507. 

73.  Porter  v.  Chicago,  etc.,  R.  Co., 
80  Mich.  156,  30  Am.  St.  Rep.  511. 

73.  Texas,  etc.,  R.  Co.  v.  Alexander 


(Tex.  Civ.  App.),  30  S.  W.  113;  Wil- 
son V.  New  Orleans,  etc.,  R.  Co.,  68 
Miss.  9;  Sevier  v.  Vicksburg,  etc.,  R. 
Co.,  61  Miss.  8,  48  Am.  Rep.  74 
Nunn  V.  Georgia  R.  Co.,  71  Ga.  710 
51  Am.  Rep.  284.  See  also  Louis 
ville,  etc.,  R.  Co.  v.  Mask,  64  Miss, 
738;  New  Orleans,  etc.,  R.  Co.  v 
Statham,  43  Miss.  607,  97  Am.  Dec 
478;  Pennsylvania  R.  Co.  v.  Kilgore, 
33  Pa.  St.  294,  73  Am.  Dec.  787. 

74.  Nichols  v.  Chicago,  etc.,  R.  Co., 
90  Mich.  203;  McClelland  v.  Louis- 
ville, etc.,  R.  Co.,  94  Ind.  276.  A 
passenger  carried  beyond  his  destina- 
tion while  asleep  is  not  entitled  to  a 
free  passa,ge  to  the  nex*  station. 
Texas,  etc.,  R.  Co.  v.  James,  82  Tex. 
306,  18  S.  W.  589,  15  L.  R.  A.  347. 

75.  Weightman  v.  Louisville,  etc., 
R.  Co.,  70  Miss.  563,  12  So.  586,  19 
L.  R.  A.  671,  14  Alb.  L.  J.  370.  But 
see  Tillery  v.  Bond,  36  Fed.  825. 
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him  off  at  another  station,  from  the  depot  at  which  he  was  ejected, 
although  the  night  was  cold  and  stoi-my,  is  liable  in  damages  for 
his  death,  where  he  died  from  exposure  while  attempting  to  find 
shelter. '''  Where  a  carrier  of  passengers  fails  to  stop  its  train  at 
the  station  of  a  passenger's  destination,  it  becomes  the  duty  of 
the  passenger  to  retain  his  seat  and  institute  his  action  against 
the  carrier  for  damages,  and  if  he  is  injured  by  his  own  negli- 
gence in  passing  from  one  coach  to^another  to  find  the  conductor 
and  have  the  train  stopped,  he  cannot  recover.'^  So,  in  an  action 
against  the  carrier  for  causing  a  passenger  to  alight  at  a  distance 
from  her  station,  no  recovery  can  be  had  for  injuries  caused  by 
walking  from  the  place  of  alighting  to  her  destination,  where  she 
could  have  discovered  a  place  to  stay  over  night  had  she  inquired, 
and  knew  that  her  health  was  such  that  she  might  be  seriously 
affected  by  the  walk/'     A  passenger  cannot  recover  after  being 


76.  Haug  V.  Great  Northern  E.  Co., 
8  N.  Dak.  33,  77  N.  W.  97,  43  L.  R. 
A.  664,  5  Am.  Neg.  Rep.  467,  13  Am. 
&  Eng.  R.  Cas.  35.     See  Gill  v.  Roch- 
ester, etc.,  R.  Co.,  37  Hun    (N.  Y.), 
107;  Loiiisville,  etc.,  R.  Co.  v.  John- 
son, 108  Ala.  63,  31  L.  R.  A.  372,  19 
So.  51;  Tanner  v   Louisville,  etc.,  R. 
Co.,  60  Ala.  631 ;  Isbell  v.  New  York, 
etc.,   R.    Co.,   27    Conn.    393,    71   Am. 
Dec.    78;    Kerwhacker   v.   Cleveland, 
etc.,  R.  Co.,   3  Ohio.  St.  172,  63  Am. 
Dee.   346;   Louisville,  etc.,  R.  Co.  v. 
Sullivan,    81    Ky.    634;    Johnson    v. 
Chicago,  etc.,  R.  Co.,   58  Iowa,   348; 
Kline  v.  Central  Pac.  R.  Co.,  37  Oal. 
400,  99  Am.  Dec.  383;    Railway  Co. 
V.  Valleley,  33  Ohio  St.  345,  30  Am. 
Rep.   601;    Atchison,   etc.,   R.   Co.   v. 
Weber,    33    Kan.    543,    53   Am.    Rep. 
543;  ConoUy  v.  Crescent  City  R.  Co., 
•  41  La.  Ann.  57,  3  L.  R.  A.  133;  In- 
dianapolis, etc.,  R.  Co.  V.  Pitzer,  109 
Ind.  179,  58  Am.  Rep.  387;  Roseman 


V.  Carolina  Cent.  R.  Co.,  113  N.  O. 
709,  19  L.  R.  A.  327,  16  S.  E.  788; 
Toledo,  etc.,  R.  Co.  v.  Wright,  68  Ind. 
586,  34  Am.  Rep.  377 ;  Brown  v.  Chi- 
cago, etc.,  R.  Co.,  51  Iowa,  335;  Cen- 
tral R.  Co.  V.  Glass,  60  Ga.  441;  In- 
ternational, etc.,  R.  Co.  V.  Gilbert,  64 
Tex.  536;  Lake  Shore,  etc.,  R.  Co.  v. 
Rosenzweig,  113  Pa.  St.  519;  Rudy 
V.  Rio  Grande  Western  R.  Co.,  8 
Utah,  165;  Cincinnati,  etc.,  R.  Co.  v. 
Skillman,  39  Ohio  St.  444;  Texas, 
etc.,  R.  Co.  V.  McDonald,  2  Tex.  App. 
Civ.  Ca.=i.  §  163;  HaU  v.  South  Caro- 
lina R.  Co.,  38  S.  C.  261;  Wyman  v. 
Northern  Pac.  R.  Co.,  34  Minn.  210; 
Weymire  v.  Wolfe,  53  Iowa,  533; 
Ham  V.  Delaware,  etc.,  Canal  Co.,  155 
Pa.  548,  20  L.  R.  A.  683. 

77.  Jamison  v.  Chesapeake,  etc.,  R. 
Co.,  93  Va.  327. 

78.  Childs  V.  New  York,  etc.,  R. 
Co.,  77  Hun  (N.  Y.),  539,  28  N.  Y. 
Supp.  894. 
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carried  by,  in  the  absence  of  a  request  of  the  conductor  or  other 
agent  of  the  railroad  to  run  the  train  back  to  the  station."  But 
it  is  no  defense  that  the  conductor  agreed  to  let  him  off  at  an  in- 
termediate station,  and  give  him  a.  pass  by  which  he  could  take 
the  next  train,  where  such  offer  was  not  accepted.^"  A  conduc- 
tor's promise  to  look  after  a  seven-year-old  boy,  who  was  traveling 
alone,  and  to  tell  his  successor  to  do  so,  will  not  render  the  rail- 
road company  liable  for  carrying  the  boy  beyond  his  destination, 
if  he  was  safely  returned  that  night,  even  though  the  boy's  father, 
who  was  at  the  station  to  meet  his  son,  was  told  by  the  second 
conductor  that  he  was  not  on  the  train.*^ 

§  57.  Duty  to  carry  promptly. 

Where  a  carrier  of  passengers  has  undertaken  to  carry  a  passen- 
ger from  one  place  to  another,  the  law  imposes  upon  it,  independ- 
ent of  any  special  agreement,  the  duty  of  carrying  the  passenger 
through  without  unreasonable  delay  or  detention,  and  it  will 
be  liable  for  damages  sustained  as  the  direct  and  necessary  result 
of  its  failure  to  do  so  unless  prevented  by  some  valid  reason.'^  Such 
damages  may  include  sickness  caused  by  detention  in  an  unhealthy 
climate,  expenses  thereof,  loss  of  time,  the  passage  money,  and  re- 
turn passage  money.^'    "Whether  such  detention  was  the  willful  act 

79.  Gulf,  etc.,  E.  Co.  v.  Head  (Tex.  etc.,  Co.,  9  Bosw.  (N.  Y.)  412;  Block 
App.),  15  S.  W.  504.  But  otherwise  v.  Bannerman,  10  La.  Ann.  1;  Michi- 
■when  not  aware  of  his  carriage  be-  gan  Cent.  R.  Co.  v.  Coleman,  28  Mich, 
yond  his  station,  Winkler  v.  St.  440;  Savannah,  etc.,  R.  Co.  v.  Bo- 
Louis,  etc.,  R.  Co.,  21  Mo.  App.  99.  naud,    58    Ga.    180;    Le    Blanche    v. 

80.  Ohio,  etc.,  R.  Co.  v.  People,  29  Ijondon,  etc.,  R.  Co.,  1  C.  P.  Div.  286 ; 
111.  App.  561.  Fitzgerald  v.  Midland  R.  Co.,  34  L. 

81.  Gage  v.  Illinois  Cent.  R.  Co.,  T.  N.  S.  771;  Denton  v.  Great  North- 
75  Miss.  17,  21  So.  657,  8  Am.  &  Eng.  ern  R.  Co.,  34  Eng.  L.  &  Eq.  154.  See 
R.  Cas.  N.  S.  377.  also  Hurst  v.  Great  Western  R.  Co., 

83.  Van  Buskerk  v.  Roberts,  31  N.  19    C.   B.   N.    S.    310,    115    E.    C.   L. 

Y.   661;    Williams  v.  Vanderbilt,   28  310,  11  Jur.  N".  S.  730,  34  L.  J.  O.  P. 

N.   Y.   211;    Ward  v.   Vanderbilt,    1  264,  13  W.  E.  950,  12  L.  T.  N.  S.  634. 

Keyes   (N.  Y.),  70,  4  Abb.  Dec.    (N".  83.  Van    Buskirk   v.    Roberts,    su- 

Y.)    521;   Benson  v.  Nsw  Jersey  R.,  r>rn:   Williams  y.  Vanderbilt,  supra. 
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of  the  conductor  or  not,  does  not  alter  the  rule  of  law,  the  act  being 
within  the  scope  of  the  agent's  employment  and  authority.**  A 
railroad  company  which  fails  to  run  a  train  according  to  its  pub- 
lished schedule,  unless  prevented  by  some  valid  reason,  is  liable  to 
a  person  sustaining  injury  from  such  failure,  for  the  damages  actu- 
ally sustained  by  him  as  the  direct  and  necessary  result  thereof, 
but  not  for  conjectural  or  unproved  damages.**  The  publication  of 
a  time  table,  in  common  form,  impj)ses  upon  a  railway  company 
the  obligation  to  use  due  care  and  skill  to  have  the  trains  arrive 
and  depart  at  the  precise  moments  indicated  therein;  but  it  does 
not  import  an  absolute  and  unconditional  engagement  for  such  ar- 
rival and  departure,  and  does  not  make  the  company  liable  for 
want  of  punctuality  which  is  not  attributable  to  its  negligence.*^  A 
railroad  company  is  liable  to  a  passenger  for  damages  for  being 
compelled  to  remain  in  a  rain  and  hail  storm  after  leaving  the 
train  at  her  place  of  destination,  from  two  to  ten  minutes,  because 
of  the  obstruction  by  a  freight  train  of  the  way  to  the  depot, 
where,  to  reach  the  depot,  she  would  have  been  compelled  either  to 
crawl  under  the  train  or  walk  around  it  at  a  distance  of  several 
hundred  yards,  and  on  the  side  of  the  passenger  train  opposite  the 
freight  train  there  was  no  house,  and  the  way  was  obstructed  by 
a  wire  fence.*'  The  failure  of  a  railroad  company  to  start  an 
ordinary  passenger  train,  owing  to  the  neglect  of  the  fireman  of 

84.  Weed  v.  Panama  R.  Co.,  17  N.  86.  Gordon  v.  Manchester,  etc.,  E. 
Y.  364,  73  Am.  Dec.  474.  Co.,   53  N.  H.   596,   13  Am.  Rep.  97; 

85.  Savannah,  etc.,  R.  Co.  v.  Bo-  Nelson  v.  Chicago,  etc.,  R.  Co.,  60 
naud,  58  Ga.  180;  Lafayette,  etc.,  R.  Wis.  330,  33  Am.  &  Eng.  R.  Cas.  391; 
Co.  V.  Sims,  37  Ind.  59 ;  Heirn  v.  Mc-  Compton  v.  Long  Island  R.  Co.,  41 
Caughan,  33  Miss.  17,  66  Am.  Dsc.  Hun  (N.  Y.),  843,  1  St.  Rep.  (N.  Y.) 
588;    Hamlin   v.    Great   Northern   R.  554. 

Co.,  1  H.  &  N.  408;  Dunlop  v.  Edin-  87.  Louisville,  etc.,  R.  Co.  v.  Kel- 

hurgh,   etc.,   R.   Co.,    16   Jur.   Pt.   2,  ler,   20  Ky.   L.   Rep.   957,   47   S.   W. 

407;   Denton  v.  Great  Northern  Co.,  1073,  5  Am.  Neg.  Rep.  348,  13  Am.  t 

5   EI.  &   Bl.   860,   85   E.   C.  L.   860;  Eng.  R.  Cas.  N.  S.  S9. 
Sears   v.   Eastern   R.    Co.,    14   Allen 
(Mass.),    433,    92    Am.    Dee.    780. 
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the  engine  to  get  up  steam,  is  not  an  accident,  but  an  act  of  negli- 
gence, and  a  passenger  who  suffers  loss  by  the  delay  may  recover 
his  reasonable  damages.**  But  unless  the  carrier  has  been  notified 
of  the  urgent  necessity  from  prompt  carriage,  it  will  be  liable,  in 
case  of  its  negligent  delay,  only  for  the  usual  and  ordinary  dam- 
ages ;  for  example,  a  theatrical  manager,  who  with  his  troupe  was 
a  passenger  and  who  was  prevented  from  reaching  his  destination, 
by  reason  of  a  collision  on  defendant's  road,  in  time  to  fulfil  an 
advertised  engagement,  for  which  tickets  had  been  sold,  and  had  to 
refund  the  ticket  money,  could  not  recover  that  amount.*' 

§  58.  Safety  of  passengers. 

While  carriers  of  passengers  are  not  insurers  of  the  safety  of 
those  whom  they  undertake  to  carry  against  all  the  risks  of 
travel,  they  are  under  the  general  obligation  to  carry  safely, 
and  are  liable  for  any  fault  or  negligence  on  their  part 
resulting  in  injury  to  their  passengers  which  is  not  contributed 
to  by  the  negligence  of  the  latter.'"  As  he  have  seen  they  are 
held  to  the  highest  degree  of  care  for  the  safety  of  their  passen- 

88.  Buckmaster  v.  Great  Eastern  Arh. — St.  Louis,  etc.,  R.  Oo.  v.  Rex- 
R.  Co.,  33  L.  T.  N.  S.  471.  See  also  road,  59  Ark.  180,  58  Am.  &  Eng.  R. 
McCarten  v.  North   Eastern  R.   Co.,       Cas.  615. 

54  L.  J.  Q.  B.  Div.  441;  Le  Blanche  III. — Hannibal,  etc.,  R.  Co.  v.  Mar- 

T.  London,  etc.,  R.  Co.,  24  W.  R.  808,  tin,   111   111.   219,   affd.   11   111.   App. 

34  L.  T.  N.  S.  667,  45  L.  J.  C.  P.  Div.  386;  Chicago,  etc.,  R.  Co.  v.  Flexman, 
521,  1  C.  P.  Div.  286.  103   111.   546,   42  Am.  Rep.   33;    Ohio, 

89.  Georgia  R.  Co.  v.  Hayden,  71  etc.,  R.  Co.  v.  Schiebe,  44  111.  460, 
Ga.  SIS,  51  Am.  Rep.  374;  Missouri  running  trains  on  side  track. 

Pae.  R.  Co.  v.  Cnrtis,  3  Tex.  App.  Civ.  Ind. — Louisville,     etc.,     R.     Co.    v. 

Cas.  §   311.  Kelly,  92  Ind.  371,  47  Am.  Rep.  149; 

90.  y.  T. — Loftus  V.  Union  Ferry  Pennsylvania  Co.  v.  Dean,  93  Ind. 
Co.,  84  N.  Y.  455,  33  Hun  (N.  Y.),  459;  Terre  Haute,  etc.,  R.  Co.  v. 
33:  Walker  v.  Erie  R.  Co.,  63  Barb.  Jackson,  81  Ind.  19;  Cleveland,  etc., 
(N.  Y.)   260.  E-  Co.  V.  Newell,  75  Ind.  542;  Thayer 

XJ.   8. — Behrens   v.   The   Furnessia,  v.  St.  Louis,  etc.,  R.  Co.,  33  Ind.  26, 

35  Fed.  798;  The  Oriflamme,  3  Sav?y.  85  Am.  Dec.  409,  carrier  liable  for 
(IT.  S.)  397;  Curtis  v.  Central  R.  Co.,  injuries  done  to  persons'  not  passen- 
6   McLean    (U.   S.),   410.  gers. 
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gers  in  the  actual  transportation  and  in  regard  to  the  results  natur- 
ally to  be  apprehended  from  a  failure  to  furnish  safe  roadbeds, 
proper  machinery,  perfect  cars,  coaches,  or  vessels,  and  things  of 
that  nature.     As  to  incidental  damages  which  may  arise  in  tho 
course  of  transportation  they  are  not  held  to  so  high  a  degree  of 
care,  but  are  only  bound  to  exercise  reasonable  care  to  be  meas- 
ured by  the  circumstances  surrounding  each  case  to  prevent  acci- 
dents or  injury  to  their  passengers.^^    For  example,  a  carrier  of 
passengers  is  responsible  for  the  consequences  of  the  falling  of  the 
upper  tier  of  berths  upon  a  passenger,  because  of  its  defective  con- 
struction, the  carrier  being  bound  to  the  exercise  of  ordinary  care 
and  skill  in  the  construction  of  its  berths,  and  to  use  materials  of 
sufficient  strength  and  so  far  as  practicable  such  as  would  be  safe 
and  secure  against  the  commotion  of  the  elements,  and  the  violence 
occasioned  thereby.'^    But  the  carrier  may  not  be  responsible  for 
any  injury  to  a  passenger  caused  by  the  falling  of  an  article  placed 
in  a  rack  intended  to  hold  the  same  by  another  passenger,  where 
there  was  no  evidence  that  the  article  was  not  securely  placed  in 
the  first  instance,  or  that  at  any  time  before  it  fell  there  was 
anything  in  its  position  to  indicate  that  it  was  likely  to  fall,  or' 
that  there  was  anything  extraordinary  about  the  parcel  or  its  posi- 
tion in  the  rack,  or  anything  to  attract  particular  attention  to  it, 

loijoa. — Quackenbush     v.     Chicago,  Co.,  143  Pa.  St.  122;   Neslie  v.  Sec- 

etc.,  R.  Co.,  73  Iowa,  458,  34  Am.  &  ond,   etc.,   Streets  Pass.   R.   Co.,   113 

Eng.  R.   Gas.   545,  switching  cars.  Pa.  St.  300. 

La. — Julien      v.      Steamer      Wade  Tex. — East    Line,    etc.,    R.    Co.    v. 

Hampton,   27   La.  Ann.   377.  Rushing,  69  Tex.  306,  failure  to  no- 

Mo. — ^Leslie  v.  Wabash,  etc.,  R.  Co.,  tify  of  danger  from  switch  engines. 

88  Mo.  50;  Gilson  v.  Jackson  Co.  H.  Eng. — Jackson  v.  Metropolitan   R. 

R.  Co.,  76  Mo.  82;  Lemon  v.  Chans-  Co.,  26  W.  R.  175,  revg.  2  C.  P.  Div. 

lor,  68  Mo.  340,  30  Am.  Rep.  799.  125,  crushing  hand  by  suddenly  shut- 
s'.  J. — New  York,   etc.,   R.   Co.  v.  ting  door. 

New  Jersey  Electric  R.  Co.    (N.  J.),  91.  See  §  44,  ante. 

37  Atl.  627,  electric  street  cars  cross-  92.  Smiith   v.   British,   etc..    Steam 

ing  steam  railroad.  Packet  Co.,  86  N.  Y.  408. 
Pa. — Fearn  v.  West  Jersey  Feriy 
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since,  in  the  absence  of  such  facts,  the  failure  of  the  carrier's 
servants  to  notice  it,  or  if  noticed,  to  order  it  removed,  was  insuffi- 
cient to  establish  negligence  on  the  part  of  the  carrier,  it  being 
required  in  such  a  case  to  use  only  reasonable  care  and  vigilance.^^ 
A  carrier  is  liable  for  injuries  to  a  passenger  where  it  so  stopped  a 
train  at  its  station  that  a  car  projected  over  the  intersecting  track 
of  another  road,  down  which  came  cars  belonging  to  the  company 
owning  the  other  road,  which  had  become  uncoupled,  and  over- 
turned the  projecting  car.'*     A  railroad  company  is  responsible 
for  an  injury  occasioned  by  want  of  proper  care  and  prudence 
on  the  part  of  its  servants  in  the  management  of  a  train  which 
is  under  their  exclusive  care,  direction  and  control,  although  the 
train  belongs  to  another  company.^^    It  is  negligence  in  a  railroad 
company  to  permit  its  passengers  to  alight  on  the  opposite  track, 
without  giving  notice  of  an  approaching  train,^^  but  it  is  the  duty 
of  a  passenger,  on  alighting,  knowing  that  a  train  is  just  due,  to 
look  in  the  direction  from  which  it  should  come,  before  attempting 
to  cross  the  railroad  track,  and  if  he  omits  to  do  so,  he  is  guilty 
of  contribuiory  negligence."     The  fact  that  the  conductor  of  a 
passenger  train  and  a  watchman  were  supplied  with  the  same  uni- 
forms and  the  same  kind  of  signal  lanterns,  and  that  the  signal  of 
one  was  mistaken  by  the  engineer  for  that  of  the  other  whereby 
a  collision  with  a  freight  train  occurred  causing  the  death  of  a 
passenger,  is  such  evidence  of  negligence  as  will  warrant  a  recov- 
ery against  the  company.^' 

93.  Morris  v.  New  York  Cent.,  etc.,  95.  Barron  v.  Illinois  Cent.  R.  Co., 
R.  Co.,  106  N.  Y.  678,  11  St.  Rep.  (N.  1  Biss.  (U.  S.)  453,  5  Wall.  (U.  S.) 
Y.)  67S,  1  Silv.  App.  (N.  Y.)  513,  90;  Fletcher  v.  Boston,  etc.,  R.  Co., 
30  Am.  &  Eng.  R.  Cas.  538,  falling  of  1  Allen  (Mass.),  9,  79  Am.  Dec.  695. 
a  clothes-wringer;  Whiting  v.  New  96.  Gonzales  v.  New  York,  etc.,  R. 
York  Cent.,  etc.,  R.  Co.,  97  App.  Div.  Co.,  39  How.  Pr.    (N.  Y.)    407. 

(N.  Y.)   11,  89  N.  Y.  Supp.  584,  fall-  97.  Gonzales  v.  New  York,  etc.,  R. 

ing  of  a  valise.  Co.,  38  N.  Y.  440. 

94.  Kellow  V.  Central  Iowa  R.  Co.,  98.  Kansas  City,  etc.,  R.  Co.  v. 
68  Iowa,  470,  56  Am.  Rep.  858,  21  Sanders,  98  Ala.  293,  13  So.  57.  58 
Am.  &  Eng.  R.  Cas.  485,  23  N.  W.  740.  Am.  &  Eng.  R.  Cas.  140. 
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§  59.  Safety  of  passengers  on  freight  and  other  trains. 

The  rule  that  a  railroad  company  undertaking  to  carry  passen- 
gers is  bound  to  the  highest  degree  of  diligence  applies  irrespective 
of  any  distinction  between  different  kinds  of  trains.  There  is  no 
reason  for  relaxing  the  rule  where  a  passenger  is  carried  on  a 
freight  or  construction  train.  If  the  company  accepts  passengers 
upon  its  freight  trains,  or  other  than  passenger  trains,  it  is  held  to 
the  same  degree  of  care  for  their  safety  as  if  on  passenger  trains, 
except  that  the  passenger  must  assume  the  usual  ordinary  risks 
arising  from  and  incident  to  that  method  of  travel,  except  for 
neglect  of  the  company.^'  But  the  assumption  by  a  passenger  of 
the  extra  risks  of  riding  on  a  freight  train  does  not  include  any 
greater  risk  as  to  the  condition  of  the  roadway  and  tracks  than 
passengers  on  regular  passenger  trains  assume,  and  if  he  is  in- 
jured by  the  negligence  of  the  company,  and  at  the  same  time  he 
is  using  due  care  and  caution,  he  may  recover  for  such  injury.-' 
A  railroad  company  which  undertakes  to  transport  passengers 
on  a  frei>ght  train  is  bound  to  exercise  the  highest  degree  of  care 
possible  on  such  a  train  for  their  safety.^     A  railroad  company 

89.  Indianapolis,    etc.,    R.    Co.    v.  R.  Co.  v.  Lockwood,  17  Wall.  (U.  S.) 

Horst,  93  U.  S.  291;  New  York,  etc.,  357. 

R.  Co.  V.  Doane,  115  Ind.  435,  17  N.  1.  Illinois  Cent.  R.  Co.  v.  Nelson, 

E.  913,  7  Am.  St.  Rep.  451,  1  L.  R.  59   111.   113;    Ohio  Valley  R.   Co.   v. 

A.  157;  Wallace  v.  Western,  etc.,  R.  Watson,  93  Ky.  654,  14  Ky.  Law  Rep. 

Co.,  98  N.  C.  494,  4  S.  E.  503,  2  Am.  611,  31  S.  W.  244,  19  L.  R.  A.  3L0,  40 

St.  Rep.  346;  Illinois  Cent.  R.  Co.  v.  Am.  St.  Rep.  211,  58  Am.  &  Eng.  R. 

Axley,  47  111.  App   307;  Chicago,  etc.,  Oas.  418;  Murphy  v.  St.  Louis,  etc., 

R.   Co.  V.  Hazzard,  26  111.   373;   Ro-  R.  Co.,  48  Mb.  App.  343;   Dougherty 

senbaum  v.  St.  Paul,  etc.,  R.  Co.,  38  v.   Missouri  R.   Co.,   81   Mo.   325,   51 

Minn.  173,  36  N.  W.  447;  Lake  Shore,  Am.  Rep.  339;  Reber  v.  Bond,  38  Fed. 

etc.,  R.  Co.  V.  Brown,  123,  111.  162,  5  82S. 

Am.  St.  Rep.  510;   Way  v.  Chicago,  2.  Sprague  v.  Southern  R.  Co.,  63 

etc.,  R.  Co.,  73  Iowa,  463,  34  Am.  &  II.  S.  App.   711,   34  C.  C.  A.  207,   92 

Eng.  R.  Cas.  286.    The  same  rule  ap-  Fed.  59,   14  Am.  &  Eng.  R.  Cas'.  N. 

plies  to  gratuitous  passengers  on  pas-  S.    356.      And    see    New    Jersey    R., 

senger    trains    or   vessels.      Philadel-  etc.,  Co.  v.  Pollard,  32  Wall.   (U.  S.) 

phia,  etc.,  R.  Co.  v.  Derby,   14  How.  341,  22  L.  Ed.  S77;   Stokes  v.  Salton- 

aj.   S.)    486;   N«w  York  Cent,  etc,  stall,  13  Pet.   (U.  S.)   181,  10  L.  Ed. 
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owes  to  a  passenger  the  exercise  of  the  highest  degree  of  care  con- 
sistent with  the  practical  and  efficient  use  of  the  train,  whether  it 
is  a  passenger  or  a  freight  train;  but  precautions  which  are  re- 
quired in  case  of  a  passenger  train  are  not  always  required  in  case 
of  a  freight  train/ 

§  60.  Duty  of  carrier  to  provide  passengers  with  seats. 

A  railroad  company  must  furnish  to  its  passengers  seats  as  well 
as  mere  transportation,  and  cannot  require  the  payment  of  fare  or 
the  surrender  of  a  ticket  until  it  has  furnished  both;  but  a  pas- 
senger accepting  transportation  without  a  seat  waives  his  right  to 
the  latter,  and  for  refusal  to  pay  fare  or  surrender  his  ticket  may 
be  ejected.  The  passenger  has  no  right  to  ride  free  because  not 
furnished  with  a  seat.  His  remedy  when  he  is  refused  a  seat  is  to 
leave  the  train,  and  he  may  then  recover  damages  for  the  railroad's 
breach  of  contract.*  A  passenger  who  refuses  to  pay  fare  unless 
a  seat  is  provided  does  not  thereby  become  a  trespasser  on  the 
train.^  A  male  passenger  who  has  taken  a  seat  in  a  car  exclu- 
sively appropriated  to  ladies  cannot  rightfully  be  removed  by  force 

115 ;  Inland  &  S.  Coasting  Co.  v.  Tol-  R.  Co.  v.  Biach,  130  Ind.  549,  22  N. 

son,   139   U.   S.   551,    35   L.   Ed.   270;  E.   664. 

Gleeson  v.  Virginia  Midland  R.  Co.,  4.  Memphis,    etc.     R.    Co.    v.    Ben- 

140  U.  S.  435,  35  L.  Ed.  458.  son,  85  Tenn.  637,  4  S.  W.  5,  4  Am. 

3.  Steele   v.    Southern   R.    Co.,    55  St.  Rep.  776;   St.  Louis,  etc.,  R.  Co. 

S.   C.   389,   33    S.   E.   509,    14   Am.   &  v.  Leigh,   45  Ark.   368,   55   Am.   Rep. 

Eng.   R.   Cas.   N.   S.    350.      See    also  558;   Davis  v.  Kansas  City,  etc.,   R. 

Chicago,   etc.,   R.   Co.   v.   Arnol,   144  Co.,  53  Mo.  317,  14  Am.  Rep.  457. 

111.  261,  33  N.  E.  206,  19  L.  R.  A.  A    passenger    may    be    rightfully 

313;  Olds  V.  New  York,  etc.,  R.  Co.,  ejected  for  refusing  to  pay  his  fare 

173  Mass.  73,  51  N.  E.  451;  Dunn  v.  or  deliver  his  ticket  unless  a  seat  ia 

Grand  Trunk  R.  Co.,  58  M'e.  187,  4  furnished  in  a  oar  already  filled  with 

Am.  Rep.  273;  Crine  v.  East  Tennes-  passengers,  when  there  are  seats  va- 

see,  etc.,  R.  Co.,  84  Ga.  651,  11  S.  E.  cant  in  another  oar  which  are  offered 

557;  McGkie  v.  Missouri  Pac.  R.  Co.,  to  him.     Pittsburgh,  etc.,  R.   Co.  T. 

92  Mo.   308;    Delaware,  etc.,   R.   Oo.  Van  Houten,  48   Ind.  90. 

V.  Ashley,  67  Fed.  309,  38  U.  S.  App.  5.  Hardenbergh    v.    St.    Paul,    etc., 

375,  14  0.  C.  A.  368;  Louisville,  etc.,  R.  Co.,  39  Minn.  3,  12  Am.  St.  Rep. 
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without  being  offered  a  seat  elsewhere/  The  conductor  of  a  train 
must  furnish  the  holder  of  a  first  class  ticket  with  a  seat  in  a  first 
class  coach  unless  a  sudden  and  unusual  influx  of  passengers  more 
than  exhaust  the  seating  capacity  of  the  car,  allowing  a  single 
seat  to  each  passenger.'  It  is  as  much  the  duty  of  the  conductor 
as  the  agent  of  the  railroad  company  to  see  that  each  passenger  is 
furnished  with  a  proper  seat,  as  it  is  to  require  him  to  pay  his 
fare.  The  seat  must  be  furnished  by  the  company  and  the  passen- 
ger is  not  compelled  in  seeking  a  seat  to  assume  the  risk  of  tres- 
passing upon  the  rights  of  others  to  ask  as  a  favor  from  the  cour- 
tesy of  a  fellow  passenger  that  which  is  due  from  the  company  to 
him  as  a  right.  He  is  not  bound  to  pass  from  ear  to  car  in  search 
of  a  seat,  and  is  not  negligent  in  standing  on  a  platform  of  a  car 
in  motion,  if  there  is  no  vacant  seat  within  the  car.^  He  is  not  a 
trespasser  in  passing  into  a  drawing  room  car  and  taking  a  seat 
until  seats  in  the  other  cars  are  vacated  and  when  he  offers  to  leave 
the  car  as  soon  as  a  seat  is  provided  in  the  other  car,  the  company 
is  liable  for  removing  or  attempting  to  remove  him  forcibly  for 
refusing  to  pay  extra  fare.'  The  carrier  is  liable  for  injuries  to  a 
passenger  who,  being  unable  to  find  a  seat,  was  directed  by  the 
conductor,  while  the  train  was  in  motion,  to  pass  to  another  car, 
where  he  would  find  a  seat,  and  in  so  passing  was  jostled  by  the 
brakeman  on  the  platform  and  fell  off  the  car.-"*  The  failure  of  a 
railroad  company  to  furnish  accommodations  for  its  passengers, 
so  that  a  large  number  of  them  are  compelled  to  stand  in  the 
aisles  and  upon  the  platforms  of  the  cars,  constitutes  negligence." 

G.  Bass   V.    CJhicago,    etc.,    R.    Co.,       335.      See   Kingsley   v.    Lake    Shore, 
36  Wis.  450.  etc.,   R.   Co.,   125   Mass.   54,   38   Am. 

7.  Louisville,   etc.,   R.   Co.   v.   Pat-      Rep.  200. 

terson,  69  Miss.  421,  13  So.  697.  10.  Louisville,  etc.,  R.  Co.  v.  Kelly, 

8.  Willis  V.  Long  Island  R.  Co.,  34       93  Ind.  371,  47  Am.  Rep.  149. 

N.  Y.  670.     But  see  Camden,  etc.,  R.  11.  Graham  v.  McNeill,   20  Wash. 

Co.  V.  Hoosey,  99  Pa.  St.  493,  44  Am.  466,   55   Pac.   631,  4  L.   R.  A.   300,   5 

Rep.  130.  Am.  Neg.  Rep.  484,  12  Am.    Eng.  R. 

9.  Thorpe  v.  New  York  Cent.,  etc.,  Cas.  N.  S.  149. 
R.  Co.,   76  N.  Y.  402,   32  Am.  Rep. 
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§  61.  Liability  for  injuries  caused  by  collision. 

A  passenger  in  a  railway  car  who  has  been  injured  in  a  collision 
caused  by  the  negligence  of  the  employes  of  the  carrier,  is  entitled 
in  an  action  against  the  carrier  to  recover  damages  for  the  injury 
actually  sustained.^^  But  if  the  carrier  were  negligent,  as,  for  ex- 
ample, in  leaving  an  engine  on  a  side  track  unattended,  and  with 
fire  in  it,  if  such  negligence  was  not  the  proximate  cause  of  the 
injury,  the  engine  being  moved  to  the  main  track  by  a  wrong- 
doer, the  carrier  is  not  liable.^'  In  an  action  for  injuries  to  a 
passenger  from  a  railroad  collision,  it  is  presumed  in  the  first  in- 
stance that  the  collision  was  the  result  of  the  carrier's  negligence, 


12.  U.  S.— Farlow  v.  Kelly,  108  U. 
S.  388,  11  Am.  &  Eng.  R.  Oas.  104; 
Milwaukee,  etc.,  K.  Co.  y.  Arms,  91 
r.  S.  489. 

Tf.  T. — Truex  v.  Erie  R.  Co.,  4 
Lans.    (N.  Y.)    198. 

Del. — ^McAlister  v.  Peoples  Ry.  Oo. 
(Del.),  54  Atl.  743,  failure  of  em- 
ployes to  discover  that  a,  snap  switcli 
was  closed. 

Ind. — Louisville,  etc.,  R.  Oo.  v. 
Faylor,   136   Ind.   136. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Richmond,  23  Ky.  L.  Rep.  2394,  67 
S.  W.  35;  Louisville,  etc.,  R.  Co.  v. 
Long,  94  Ky.  410;  Louisville  South- 
ern R.  Co.  V.  Minogue,  90  Ky.  389, 
29  Am.  St.  Rep.  378. 

2f.  J. — Dunn  v.  Pennsylvania  R. 
Oo.    (N.  J.),  58  Atl.  164. 

Ohio. — Lake  Shore,  etc.,  R.  Co.  v. 
Cincinnati,  etc.,  R.  Co.,  30  Ohio  St. 
604,  as  to  effect  of  statute  to  prevent 
collision. 

Pa. — Bunting  v.  Hogsett,  139  Pa. 
St.  363,  23  Am.  St.  Rep.  192,  48  Am. 
&  Eng.  R.  Cas.  i87. 

Mass. — Blanohett  v.  Holyoke  St. 
Ry.  Co.,  175  Mass.  51,  55  N.  E.  481. 


Miss. — Alabama,  etc.,  R.  Oo.  v. 
Beardsley,  79  Miss.  417,  30  So.  660. 
Mo. — Fleming  v.  Kansas  City,  etc., 
R.  Co.,  89  Mo.  App.  129;  Hennessy 
V.  St.  Louis,  etc.,  R.  Co.,  173  Mo.  86, 
73  S.  W.  162. 

Tex. — Central  Texas,  etc.,  R.  Co.  v. 
Smith  (Tex.  Civ.  App.),  73  S.  W. 
537,  a  switch  engine  left  standing  on 
the  track  over  which  a,  passenger 
train  was  expected;  International, 
etc.,  R.  Cb.  V.  Gray,  65  Tex.  33,  27 
Am.  &  Eng.  R.  Cas.  318;  Gulf,  etc., 
R.  Co.  V.  Holt  (Tex.  Civ.  App.),  70 
S.  W.  519. 

Term. — Louisville,  etc.,  R.  Co.  v. 
Burke,  6  Coldw.  (Tenn.)  45,  carriers 
liable  for  accidents  and  collisions  un- 
less they  show  the  precautions  pre- 
scribed by  the  statute. 

13.  Mars  v.  Delaware,  etc..  Canal 
Co.,  54  Hun  (N.  Y.),  635,  8  N.  Y. 
Supp.  107.  On  the  general  subject  of 
proximate  and  remote  cause  in  action 
for  negligence,  see  West  v.  Ward 
(Iowa),  43  N.  W.  309,  and  note; 
Phillips  V.  De  Wald  (Ga.),  7  S.  E. 
151,  and  note:  Frazier  v.  Telegraph 
Co.  (Ala.),  4  Bo.  831,  and  note. 
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to  rebut  whieli  the  defendant  must  affirmatively  show  that  the 
collision  was  the  result  of  inevitable  casualty,  or  of  some  cause 
which  human  care  and  foresight  could  prevent."  The  carrier 
is  liable  for  injuries  to  a  passenger  received  in  a  collision  at  a 
grade  crossing  where  it  failed  to  keep  a  proper  lookout  for  an  ap- 
proaching train  or  car  on  another  road,  and  to  have  its  train  or 
car  under  proper  control  so  as  to  be  able  to  stop  it  before  reaching 
the  crossing  in  case  danger  of  collision  is  apparent.-''  But  want  of 
proper  care  on  its  part  must  be  shown.  For  instance,  where  a 
motorman  of  an  electric  railway  started  to  cross  an  intersecting 
steam  railroad  after  his  conductor  had  used  proper  care  to  ascer- 
tain that  no  train  was  expected,  and  while  crossing  at  a  moderate 
speed  a  railroad  train  rounded  the  curve  at  a  high  rate  of  speed 
without  warning,  and  a  collision  seemed  imminent,  and  the  motor- 
man  instantly  applied  all  power  and  increased  the  speed,  a  verdict 
attributing  negligence  to  the  motorman  on  these  facts,  whereby  a 
passenger  was  thrown  to  the  floor  of  the  car  and  injured,  cannot 
be  sustained.'^  One  injured  by  the  negligence  of  a  railway  com- 
pany in  whose  car  he  is  riding  may  recover  therefor,  although  the 
negligence  of  another  railway  company  concurred  in  or  contrib- 
uted thereto.  If  both  were  negligent  in  a  manner  and  to  a  degree 
contributing  to  the  result,  they  are  liable  jointly  and  severally. 

14.  Bower  v.  N«w  York  Cent.  R.  Minn.  455;  Pittsburgh,  etc.,  R.  Co.  v. 
Co.,  18  N.  Y.  408,  72  Am.  Dec.  539;  Spencer,  98  Ind.  186,  31  Am.  &  Eng. 
Sambuck  v.  Southern  Pac.  Co.  (Cal.),  R.  Cas.  478;  Kellow  v.  Central  Iowa 
71  Pac.  174;  Coddington  v.  Brook-  R.  Co.,  68  Iowa,  470,  58  Am.  Rep. 
lyn,  etc.,  R.  Co.,  103  N.  Y.  66.  858,    31   Am.   &   Eng.    R.   Cas.    485; 

15.  Selma  St.,  etc.,  R.  Co.  v.  Owen  Graham  v.  Great  Western  R.  Co.,  41 
<Ala),  31  So.  598;  West  Jersey  R.  U.  C.  Q.  B.  334  Flournoy  v.  Shreve- 
Co.  V.  Railway  Co.,  53  N.  J.  Eq.  31,  port  Belt.  Ry.  Co.,  50  La.  Ann.  491, 
39  Atl.  423 ;  Kansas  City,  etc.,  R.  Co.  23  So.  465 ;  Railroad  Co.  v.  Boyer,  97 
V.  Stoner,  51  Fed.  649,  53  Am.  &  Pa.  91;  Richmond  v.  Railway  Co.,  87 
Eng.  R.  Cas.  463;   West  Chicago  St,  Mich.  374,  49  N.  W.  621. 

R.  Co.  V.  Martin,  47  111.  App.  610;  16.  Cork-hill    v.    Camden,    etc.,    R. 

Pratt    V.    Chicago,    etc.,    R.    Co.,    38      Oo.   (N.  J.),  54  Atl.  532. 
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This  rule  is  generally  maintained  by  the  courts  of  this  country." 
A  railroad  company  is  bound  to  exercise  all  the  care  and  skill 
which  human  prudence  and  foresight  can  suggest  and  to  take  all 
measures  necessary  and  proper  to  secure  the  safety  of  the  train 
and  passengers,  without  regard  to  the  statutory  requirements  as  to 
cattle  on  the  track.'*  The  presence  of  cattle  on  the  track  raises  a 
prima  facie  presumption  of  negligence  on  the  part  of  the  com- 
pany, it  being  bound,  as  between  itself  and  its  passengers,  to  keep 
the  road  free  from  obstructions  of  that  character  by  the  use  of 


17.  Af.  T.— Dyer  v.  Erie  R.  Co.,  71 
N.  Y.  338;  Robinson  v.  New  York 
Cent.,  etc.,  R.  Co.,  66  N.  Y.  11,  33 
Am.  Rep.  1;  Wylde  v.  Northern  R. 
Co.,  53  N.  Y.  156;  Barrett  v.  Third 
Ave.  R.  Co.,  45  N.  Y.  628;  Webster 
V.  Hudson  River  R.  Co.,  38  N.  Y. 
260;  Brown  v.  New  York  Cent.  E. 
Co.,  32  N.  Y.  597,  88  Am.  Dee.  353; 
Colegrove  v.  New  York,  etc.,  R.  Co., 
30  N.  Y.  492,  75  Am.  Dec.  418;  Chap- 
man V.  New  Haven  R.  Co.,  19  N.  Y. 
341,  75  Am.  Dec.  344;  Mott  v.  Hud- 
son River  R.  Co.,  8  Bosw.  (N.  Y.) 
345  Knapp  v.  Murray,  IS  How.  Pr. 
(N.  Y.)  165;  Metcalf  v.  BaJcer,  2 
J.  &  S.  (N.  Y.)  10,  11  Abb.  Pr.  (N. 
Y.)   431,  52  N.  Y.  649. 

V.  8. — ^Kansas  City,  etc.,  R.  Co.  v. 
Stoner,  51  Fed.  649;  The  Steamer 
New  Philadelphia,  1  Black  (U.  S.), 
63;  Little  v.  Ha«kett,  116  U.  S.  366. 

Gal. — Tompkins  v.  Clay  St.  R.  Co., 
66  Oal.  163. 

III. — ^Wabash,  etc.,  R.  Co.  v.  Shack- 
let,  105  111.  364,  44  Am.  Rep.  791,  13 
Am.  &  Eng.  E.  Cas.  166. 

Jnd. — Pittsburgh,  etc.,  R.  Co.  v. 
Spencer,  98  Ind.  186;  Albion  v.  Het- 
rick,  90  Ind.  545,  46  Am.  Eep.  230. 

Ky. — Louisville,  etc.,  E.  Co.  v.  Case, 


9  Bush  (Ky.),  728;  Danville,  etc.,. 
E.  Co.  V.  Stewart,  2  Mete.  (Ky.)  119. 

Mich. — Cuddy  v.  Horn,  46  Mich.. 
596,  41  Am.  Eep.  178. 

Minn. — Flaherty  v.  Minneapolis,, 
etc.,  E.  Co.,  39  Minn.  326,  12  Am.  St.. 
Eep.  654. 

Mo. — Olsen  v.  Citizens  Ey.  Co.,  152: 
Mo.  42.6,  54  S.  W.  470. 

N.  J. — New  York,  etc.,  E.  Co.  v. 
Steinbrenner,  47  N.  J.  L.  161,  54  Am. 
Eep.  136;  Bennett  v.  New  Jersey  E. 
etc.,  Co.,  36  N.  J.  L.  325,  13  Am.  Eep. 
435. 

Ohio. — Covington  Transfer  Co.  v. 
Kelly,  36  Ohio  St.  86. 

Wis. — Prideaux  v.  Mineral  Podnt, 
43  Wis.  513. 

The  leading  English  case  holds  to 
the  contrary  that  an  action  will  lie 
only  against  the  carrier  with  whom 
the  passenger  contracted  for  carriage. 
Thorogood  v.  Bryan,  8  C.  B.  131,  65 
E.  C.  L.  131.  The  same  rule  has  been 
adopted  in  Pennsylvania.  Lockhart 
v.  Lichtenthaler,  46  Pa.  St.  151.  But 
the  English  case  cited  seems  to  have 
been  overruled  by  the  later  case  of 
The  Bernina,   13   Prob.   Div.   58. 

18.  Brown  v.  New  York  Oen*.  R. 
Co.,   34  N.  Y.   404;    Bowers  v.  New 


1270  ^^^  ^■^W  O^  CAREIERS. 

every  reasonable  precaution,  such  as  the  construction  of  fences, 
the  absence  of  which  renders  the  track  unsafe,  the  keeping  of  a 
watchman  where  necessary  at  crossings,  and  the  keeping  of  a 
proper  watch  by  a  fireman  when  the  engineer  is  unable  to  see  both 
sides  of  the  track."  A  high  rate  of  speed  is  not  per  se  negligence, 
if  the  conditions  of  the  railway  and  the  machinery  employed  per- 
mit of  it  within  the  limit  of  prudence  and  safety  and  without  in- 
creasing the  peril  of  the  passengers,  yet  in  determining  as  to 
whether  or  not  a  certain  rate  of  speed  maintained  is,  in  effect,  a 
negligent  operation  of  the  road,  the  character  of  the  road,  its 
grades  and  curves,  and  various  other  conditions  necessarily  affect- 
ing the  question  of  safety  must  be  taken  into  consideration.^" 

§  62.  Duty  of  the  carrier  for  safety  of  sick  passengers. 

An  invalid  passenger  is  entitled  to  receive  the  same  general  high 
degree  of  care  as  other  passengers,  though,  in  the  absence  of  notice 
to  the  carrier  of  her  condition,  she  is  not  entitled  to  special  care.^^ 

York  Cent.  R.  Co.,  18  N.  Y.  408,  73  etc.,  E.  Co.  v.  Lea,  68  111.  576;  Mo- 

Ara.  Dec.  539.  Konkey  v.   Ohioago,  etc.,  E.  Co.,   40 

19.  Card  v.  New  York,  etc.,  R.  Co.,  Iowa,  205;  Maher  v.  Atlantic,  etc., 
50  Barb.  (N.  Y.)  39;  Sullivan  v.  E.  Co.,  64  Mo.  267;  Grows  v.  Maine 
Philadelphia,  etc.,  E.  Co.,  30  Pa.  St.  Cent.  E.  Co.,  67  Me.  100;  Telfer  v. 
334,  72  Am.  Deo.  698 ;  Chicago,  'etc..  Northern  E.  Co.,  30  N.  J.  L.  188 ; 
R.  Co.  V.  McAra,  52  111.  398;  Corn-  Young  v.  Hannibal,  etc.,  E.  Co.,  79 
wall  V.  Sullivan  E.  Co.,  38  N.  H.  161;  Mo.  336,  19  Am.  &  Eng.  E.  Cas.  513; 
Messerno  v.  Nashville  R.  Co.,  1  Sneed.  Houston  v.  Vicksburg,  etc.,  R.  Co., 
(Tenn.)  230;  Wright  v.  Pennsyl-  39  La.  Ann.  795,  34  Am.  &,  Eng.  R. 
vania  R.  Co.,  3  Pittsb.  (Pa.)  116;  Cas.  76;  Black  v.  Carrollton  R.  Co., 
Pordyoe  v.  Jackson,  56  Ark.  594;  10  La.  Ann.  33,  63  Am.  Dee.  586; 
East  Tennessee,  etc.,  R.  Co.  v.  Deaver,  East  Tennessee,  etc.,  E.  Co.  v.  Deaver, 
79  Ala.  316;  East  Tennessee,  etc.,  R.  79  Ala.  316;  East  Tennessee,  etc.,  E. 
Oo.   V.   Bayliss,   75   Ala.  466;    Nash-  Co.  v.  Winters,  85  Tenn.  340. 

ville,   etc.,  R.   Co.  v.  Troxler,   1  Lea  21.  Mathew  v.  Wabash  E.  Co.,  115 

< Tenn.),  520;  Patchell  v.  Irish  North  Mo.   App.   468,   78   S.  W.  S71,  judg- 

Western  E.  Co.,  6  Ir.  E.  C.  L.  117.  ment  affd.  Wabash  R.  Co.  v.  Mathew, 

20.  Chicago,  etc.,  R.  Co.  v.  Lewis,  199  U.  S.  605,  26  Sup.  Ct.  753,  50 
145    HI.    €7;    Indianapolis,    etc.,    E.  L.  Ed.  339. 

Co.  V.   Hall,   106   111.    371;    Chicago, 
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But,  if  a  common  carrier  accepts  a  passenger  known  to  be  sick  or 
enfeebled,  it  is  bound  to  exercise  for  his  safety  a  degree  of  oare 
commensurate  with,  the  re&ponsibility  assumed,  which  would  bs 
such  a  degree  of  care  as  is  reasonably  necessary  to  protect  the  pas- 
senger from  injury,  in  view  of  his  physical  condition.^^     A  sick 
or  aged  person,  a  delicate  woman,  a  lame  man,  or  a  child  is  entitled 
to  more  care  and  attention  from  a  railroad  company  than  one  in 
good  health  and  under  no  disability.     They  are  entitled  to  more 
time  in  which  to  get  on  and  off  the  cars  and  to  more  consideration 
in  crossing  a  street.^'     A  carrier,  knowingly  receiving  a  passenger 
suffering  from  an  infirmity  or  illness,  must  exercise  all  the  care 
that  a  reasonably  prudent  person  would  to  protect  him  from  the 
dangers  incident  to  his  surroundings  and  mode  of  travel.^*     If  a 
passenger  on  a  railway  train  becomes  ill  in  transit,  and  it  is  known 
to  the  servants  of  the  carrier  in  charge  of  such  train,  or  is  so  'ap- 
parent that  they  are  charged  with  knowledge  of  it,  it  is  their  duty 
to  give  him  such  care  and  protection  beyond  that  demanded  under 
ordinary  circumstances  as  is  reasonably  practicable  with  the  fa- 
cilities at  hand,  and  consistent  with  the  safe  and  proper  conduct 
of  the  business  and  the  safety  and  comfort  of  the  other  passen- 
gers.^^   Where  a  passenger  is  in  need  of  special  assistance,  either 
from  sickness  or  other  misfortune,  and  the  fact  is  known  to  the 
trainmen,  they  must  render  such  assistance.^'    A  carrier  must  ex- 

22.  Trout  V.  Watkins  Livery,  etc.,  duty  to  assist  her  if  her  feebleness 
Co.,  148  Mo.  App.  621,  130  S.  W.  135.  was  known  to  them,  "or  was  appar- 

23.  Sheridan  v.  Brookljm  City,  etc.,  ent,"  this  implying  that  it  was  their 
R.  Co.,  36  N.  Y.  39,  34  How.  Pr.  217,  duty  to  observe  her  condition  to  see 
93  Am.  Dec.  490;  Hanks  v.  Chicago  whether  she  needed  assistance.  Illi- 
&  A.  R.  Co.,  60  Mo.  App.  274,  1  Mo.  nois  Cent.  R.  Co.  v.  Cruse,  29  Ky. 
App.  Rep'r.  Law  Rep.  914,  96  S.  W.  831. 

It  not  being  the  duty  of  the  em-  24.  Adams   v.   St.  Louis  S.  W.  R. 

ployes  of  a  carrier  to  assist  a  pas-  Co.,   (Tex.  Oiv.  App.)   137  S.  W.  437. 

senger   in   alighting,   because   of   her  25.  Central  of  Ga.  R.  Co.  v.  Mad-  i 

sickness  or  other  misfortune,   unless  den,  135  Ga.  205,  69  S.  E.  165. 

such  condition  is  known  to  them,  it  26.  Sullivan  v.  Seattle  Electric  Co., 

is  error  to  charge  that  it  was  their  51  Wash.  71,  97  Pac.  1109;  Benson  v. 
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crcise  ordinary  care  in  looking  after  and  protecting  a  passenger 
v.'lio  becomes  sick  or  unconscious.^'     The  duty  of  a  carrier  is  to 
attend  to  the  comfort  and  safety  of  all  its  passengers  alike,  but 
not  to  furnish  especial  attention  to  any  one  in  particular,  unless 
under  exceptional  circumstances,  such  as  sickness  en  route ;  but, 
if  a  carrier  voluntarily  accepts  a  helpless  passenger  without  an 
attendant,  it  will  assume  the  additional  care  commensurate  with 
his  needs.^    Where  a  passneger  on  a  street  car  was  sick,  but  the 
carrier's  servants  supposed  him  to  be  under  the  influence  of  liquor 
and  helped  him  from  the  car  at  the  terminus  of  the  route  and  led 
him  to  a  place  of  safety,  the  carrier  was  not  negligent.^'     So, 
where  a  passenger  was  sick  on  the  train,  but  made  no  complaint, 
and  when  the  train  was  approaching  her  station  the  brakeman 
called  out  that  station  twice,  whereupon  she  arose,  and,  without 
knowing  what  she  was  doing,  left  the  train  while  in  rapid  motion, 
it  showed  no  negligence  on  the  part  of  the  carrier.'"     Passenger 
conductors  are  presumed  and  required  to  possess  ordinary  intelli- 
gence and  judgment  to  distinguish  between  the  needs  of  a  vigorous 
man  and  those  of  a  woman  far  advanced  in  pregnancy,  and  must 
act  accordingly. '"^    A  passenger  who  becomes  sick  and  unable  to 
help  herself  during  the  transit  is  entitled  to  such  care  from  the 
carrier's  servants  as  will  afford  her  proper  protection  in  her  pros- 
trate condition,  and,  if  removed  from  the  conveyance,  must  be 
carried  to  a  place  of  safety  and  security .^^    A  rule  of  a  street  rail- 
road company,  requiring  conductors  not  to  allow  intoxicated  per- 
sons to  ride  on  the  cars,  is  no  protection  to  the  company  for  the 

Taeoma  R.,  etc.,  Co.,  51  Wash.  316,  30.  Hollingsworth  v.  Southern  Ry., 

98  Pac.  605.  72  S.  C.  114,  51  S.  E.  560. 

27.  Atchison,  etc.,  R.  Co.  v.  Parry,  31.  Baltimore  &  0.  R.  Co.  v.  Leap- 
67  Kan.  515,  73  Pac.  105.  ley,  65  Md.  571,  i  Atl.  891. 

28.  Illinois  Cent.  R.   Co.  v.  Allen,  32.  Smith   v.    British,   etc..    Steam 
28  Ky.  Law  Rep.  108,  89  S.  W.  150.  Packet  Co.,  86  N.  y.  408;   Atohison, 

29.  Bageard  v.  Consolidated  Tract.  etc.,  R.  Co.  v.  Webber,  33  Kan.  543. 
Co.,  64  n!  J.  Law,  316,  45  Atl.  620,  49 

L.  R.  A.  424,  81  Am.  St.  Rep.  498. 
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forcible  ejection  of  a  person  not  disorderly  or  intoxicated,  but 
affected  with  a  disease,  St.  Vitus  dance,  which  produces  involun- 
tary motions  resembling  the  movements  of  an  intoxicated  per- 
son.'' The  rule  of  a  street  railway  company  forbidding  passengers 
ridimg  on  car  platforms  is  a  reasonable  one,  however,  and  a  pas- 
senger is  not  excused  from  complying  with  it  by  the  fact  that  he 
is  suffering  from  nausea,  and  upon  his  refusal  to  comply  with  a 
request  to  enter  the  car,  the  conductor  is  justified  in  ejecting  him 
without  the  use  of  excessive  force.'*  Although  a  common  carrier 
of  passengers  owes  obligations  to  its  well  passengers  as  well  as  to 
those  who  are  sick,  and  is  bound  to  protect  the  rights  of  both,  and 
although  when  the  condition  of  one  passenger,  from  sickness  or 
otherwise,  is  such  as  to  be  inconsistent  with  the  safety,  health, 
or  even  reasonable  comfort  of  his  fellow-passengers,  regard  for 
the  rights  of  the  latter  will  authorize  the  carrier  to  terminate 
the  carriage  by  excluding  him,  yet  this  right  cannot  be  exercised 
arbitrarily  or  inhumanely,  or  without  due  care  and  provision  for 
the  safety  and  well-being  of  the  ejected  passenger.'^  A  carrier  has 
a  right  to  remove  from  a  train  a  passenger  who  breaks  out  with 
eruption  which  from  the  best  medical  advice  that  can  be  obtained 
is  believed  to  be  smallpox,  although  such  belief  may  afterwards 
turn  out  to  be  a  mistaken  one.'°  Where  an  unattended  passenger 
on  a  railroad  train  is  suffering  from  delirium  tremens  so  as  to 
annoy  the  other  passengers,  the  carrier  should  remove  him,  and  is 
not  liable  if  it  turns  him  over  to  the  overseer  of  the  poor  of  a  town 
having   sufficient   accommodations   for   caring   for   him."      False 

33.  Regncr  v.  Glens  Falls,  etc.,  R.       101  N.  Y.  367;  Hibbard  v.  New  York, 
Co.,  74  Hun    (N.  Y.),  202,  26  N.  Y.      etc.,  R.  Co.,  15  N.  Y.  455. 

Supp.  625.  35.  Connolly    v.    Crescent    City    R. 

34.  Montgomery     v.     Buffalo     Ry.  Co.,  41  La.  Ann.  57,  5  So.  259,  3  L. 
Co.,    165   N.   Y.    139,   58   N.   E.   770,  R.  A.  133,  17  Am.  St.  Rep.  389. 
affg.  24  App.  Div.    (N.  Y.)    454,  48  36.  Paddock    v.    Atchison,    etc.,    R. 
N.  Y.  Supp.  849.     See  also  Barker  v.  Co.,  37  Fed.  841,  4  L.  R.  A.  231. 
Central  Park,  etc.,  R.  Co.,  151  N.  Y.  37.  Atchison,  etc.,  R.  Co.  v.  Weber, 
237;  Pease  v.  Delaware,  etc.,  R.  Co.,  33  Kan.  543,  52  Am.  Rep.  543. 
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representations  by  a  steamship  company  to  a  passenger,  that  the 
vessel  would  not  carry  steerage  passengers  from  an  infected  port, 
constitute  a  proximate  cause  of  injury  to  such  passenger  by  deten- 
tion at  quarantine,  where  disease  broke  out  among  the  steerage 
passengers,  although  it  was  also  present  among  the  crew  and 
second  cabin  passengers,  and  the  same  detention  would  have  re- 
sulted from  that  cause.^^ 

§  63.  Persons  to  whom  carrier  is  liable. 

A  carrier  owes  no  duty  to  a  mere  licensee  other  than  to  refrain 
from  willfully  and  wantonly  injuring  him.^^  The  care  due  a  tres- 
passer on  a  passenger  train  is  not  to  willfully  or  wantonly  injure 
him,  or  (what  is  the  same  thing)  to  use  ordinary  care  to  avoid 
injuring  him  after  his  presence  is  discovered.*"  That  a  trespass- 
ing boy,  riding  on  the  running  board  of  an  open  street  car,  became 
frightened  and  fell  from  the  car  when  the  conductor  came  towards 
him  rapidly  with  both  hands  extended,  shows  no  liability  against 
the  company.*^  Where  a  person  attempts  in  bad  faith  to  defraud 
a  carrier  by  riding  free  or  for  less  than  full  fare,  even  with  the 
consent  of  the  conductor  of  the  train,  or  obtains  free  passage  on 
a  passenger  train  from  the  conductor  by  fraud  or  misrepresenta- 
tion, or  with  knowledge  of  the  want  of  authority  on  the  part  of  the 
conductor  to  allow  such  free  passage,  he  is  not  a  lawful  passenger 
without  reward,  requiring  ordinary  care  and  diligence  for  his 
safe  carriage,  but  is  a  mere  trespasser,  entitled  to  demand  only 

38.  The  Normannia  (D.  C.  S.  D.  N.  41.  Prenderville  v.  Coney  Island  & 
Y.),   62  Fed.  469.  B.  R.  Co.,  131  App.  Div.   (N.  Y.)   303, 

39.  Metropolitan  West  Side  Elev.  917,  115  N.  Y.  Supp.  633,  635,  a  boy 
Ky.  Co.  V.  Sutherland,  139,  111.  App.  riding  on  the  running  board  of  an 
85;  Strong  v.  North  Chicago  St.  K.  open  street  car  with  intent  to  ride 
Co.,  116  111.  App.  346.  free  was   a  trespasser   to  whom   the 

40.  Louisville  &  N.  R.  Oo.  v.  Plun-  -company  was  not  liable  for  injury  on 
kett,  6  Ga.  App.  684,  65  S.  E.  696;  account  of  the  conductor's  act,  unless 
Massell  v.  Boston  Elev.  Ry.  Co.,  191  it  was  improper,  unnecessarily  dann;- 
Mags.  491,  78  N.  E.  108;  Chicago,  erous,  and  the  proximaAe  cause  of  the 
etc.,  R.  Co.  V.  Stone,  34  Okl.  864,  125  injury,  and  done  to  remove  the  boy. 
Pac.  1130. 
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tliat  he  be  not  willfully,  wantonly,  or  recklessly  injured.^  A  mu- 
nicipal fireman,  permitted  to  ride  free  on  the  platforms  of  street 
pars,  while  riding  on  the  running  board  of  a  car  in  violation  of  a 
known  rule,  was  at  most  a  licensee,  to  whom  the  company  owed 
no  duty,  except  to  refrain  from  intentionally  injuring  him/'  The 
general  duty  of  a  carrier  to  run  its  train  with  care  does  not  be- 
come a  duty  to  a  particular  person  until  he  is  in  a  position  to 
have  the  right  to  complain."  Where  in  an  action  by  a  mother 
for  injuries  inflicted  on  her  by  the  carrier's  employes  while  ejecting 
her  ten  year  old  son  from  a  train,  it  appeared  that  plaintiff  wrong- 
fully refused  to  pay  fare  for  the  son  and  forcibly  resisted  his  evic- 
tion, she  forfeited  her  rights  as  a  passenger  and  was  only  entitled 
to  ordinary  care  for  her  safety.*^  A  railroad  company  is  not  liable 
for  injuries  occurring  to  a  pasenger  during  other  parts  of  her 
journey  before  becoming  a  passenger  on  its  road  unless  they  were 
caused  by  parties  who  were  tort-feasors  with  it.^^  A  carrier  is  not 
required  to  use  extraordinary  diligence  for  the  safety  of  one  board- 
ing a  train  at  a  regular  station  without  procuring  a  ticket  or  offer- 
ing to  pay  his  fare  or  calling  the  attention  of  any  employe  of 
the  carrier  to  his  presence,  and  who  only  intended  to  ride  to  a 
s-treet  crossing  at  which  the  train  is  not  accustomed  to  stop,  and 
who  without  informing  any  of  the  train  crew  of  his  intention  at- 
tempts to  alight  from  the  train  at  such  crossing."  A  street  car 
company  maintaining  a  viaduct  exclusively  for  street  car  traffic, 
and  maintaining  a  sign  ninety-two  feet  away  from  the  end  of  the 

42.  Knise  v.  St.  Louis,  etc.,  R.  Co.,  46.  Internajtional  &  G.  N.  R.  Oo.  v. 
97  Ark.  137,  133  S.  W.  841;  Sessions  Duncan  (Tex.  Oiv.  App.),  131  S.  W.. 
V.    Southern   Pac.   Co.,    159    Cal.   599,       363. 

114  Pac.  983;  Denny  v.  Chicago,  etc.,  47.  Fretwell  v.  Seaboard  Air  Line 

R.  Co.,  150  Iowa,  460,  130  N.  W.  363.  Ry.,   5   Ga.   App.   532,   63   S.   E.   637, 

43.  Twiss  V.  Boston  Elev.  Ry.  Co.,  where  there  was  no  evidence  that  a 
208  Mass.  108,  94  N.  E.  353.  point  where  a  trespasser  on  a  train 

44.  Fusselman  v.  Wabash  R.  Co.,  desired  to  alight  was  a  regular  sta- 
139  Mo.  App.  198,  123  S.  W.  1137.  tion,  the  carrier  was  not  liable,  where 

45.  Williamson  v.  Chicago,  etc.,  R.  such  trespasser  was  injured  in  at- 
Co.   (Tex.  Civ.  App.),  132  S.  W.  897.  tempting  to  alight  there  by  a  sud!  i 
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viaduct  to  warn  trespassers,  need  not  anticipate  that  a  person  not 
a  passenger  will  attempt  to  ride  on  the  car  after  it  has  started 
to  run  over  the  viaduct,  and  to  hang  onto  the  car  until  he  is  struck 
by  a  part  of  the  sign,  since  it  owes  no  duty  to  such  person  other 
than  that  of  not  wantonly  or  negligently  injuring  him  after  dis- 
covering his  peril.**  Where  those  in  charge  of  a  car  ejected  a 
negro  therefrom  because  he  was  in  the  part  reserved  for  white 
people,  and,  after  ejecting,  wantonly  assaulted  him,  the  carrier  is 
liable,  though  the  negro  were  a  trespasser/'  A  railroad  is  under 
the  same  legal  duty  to  avoid  injury  to  a  mail  clerk  carried  in 
pursuance  of  a  contract  with  the  government  as  toward  an  ordi- 
nary passenger,  regardless  of  whether  the  relation  of  carrier  and 
passenger  technically  exists  or  not.^°  A  messenger  in  the  employ  of 
an  express  company,  while  engaged  with  the  servants  of  a  rail- 


jerk  of  the  train,  defendant's  ser- 
vants bedng  unaware  of  his  presence 
on  the  train. 

48.  Mathews  v.  Metropolitan  St. 
Ry.  Co.,  156  Mo.  App.  715,  137  S.  W. 
1003. 

49.  Dallas  Consol.  Elec.  St.  Ry.  Co. 
V.  Gilmore  (Tex.  Civ.  App.),  138  S. 
W.  1134. 

A  passenger  in  the  colored  coach 
who  had  paid  his  fare  was  entitled 
to  the  same  degree  of  protection  from 
injury  as  other  passengers,  and  the 
company's  employes  were  bound  to 
use  a  high  degree  of  care  to  protect 
him  from  injury  and  insults.  Walker 
V.  Internationa]  &  G.  N.  R.  Oo.  (Tex. 
Civ.  App.),   117   S.  W.   1020. 

50.  D.  G. — Chesapeake  &  0.  Ry.  Co. 
V.  Paitton,  33  App.  D.  C.  113. 

While  there  may  be  risks  which  a 
railway  postal  clerk  must  assume 
different  from  those  of  an  ordinary 
passenger  on  a  railway  train,  such 
risks  do  not  include  acts  of  negligence 


of  the  railroad  company  in  the  man- 
agement and  operation  of  the  cars 
on  which  he  travels  in  th«  perform- 
ance of  his  duty;  and  he  is  entitled 
to  recover  damages  for  personal  in- 
juries received  by  reason  of  negli- 
gence in  the  operation  of  such  oars. 
Id. 

III. — Barker  v.  Chicago,  etc.,  Ry. 
Co.,  243  111.  482,  90  N.  E.   1057. 

The  rule  that  requires  the  exercise 
of  the  utmost  care  and  vigilance  to 
guard  against  accident  extends  to 
every  ease  in  which  a  carrier  receives 
and  agrees  to  transport  another  not 
in  its  employment,  whether  by  con- 
tract with  the  person  to  be  carried 
or  with  some  other  person  by  whom 
the  person  to  be  carried  is  employed 
for  the  purpose  of  transacting  the 
employer's  business  on  the  cars  or 
other  conveyances  of  the  carrier.     Id. 

A  railroad  in  carrying  the  mails  is 
not  an  agent  or  a  public  officer  en- 
gaged ia  «  governmental  function  so 
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road  company  in  the  service  of  transportation  on  the  road,  is  en- 
titled to  at  least  as  high  degree  of  care  for  his  protection  by  the 
railroad  company  as  it  owes  to  its  employes.^^  It  is  the  carrier's 
duty  to  use  due  care  for  the  safety  of  a  shipper's  employe  while 
riding  in  a  car  specially  provided  for  the  shipper,  the  consideration 
for  the  employe's  passage  being  services  rendered  in  caring  for  the 
shipper's  property,  or  the  transportation  charge  paid  by  the  ship- 
per, and  the  carrier  is  liable  for  injuries  to  the  employe  due  to 
negligence  of  itself  or  its  employes.^^  While  the  duty  of  feeding 
and  watering  stock  in  transit  devolves  on  the  railroad  company, 
the  caretakers  accompanying  the  stock  have  a  right  to  follow  and 
inspect  it  and  ascertain  whether  they  are  being  given  proper  care, 
and  the  railway  company  is  bound  to  exercise  reasonable  care  for 
their  safety.^'  A  carrier  owes  to  one  transported  in  a  private  car 
the  duty  of  reasonable  care.^* 

A  carrier,  carrying  one  gratuitously,  and  therefore  occupy- 
ing as  to  him  the  position  of  a  mandatary,  and  not  that 
of  a  common  carrier,  is  liable  to  him,  under  their  agree- 
ment that  he  shall  ride  at  his  own  risk,  only  where  injury 
to  him  is  caused  by  his  willful,  reckless,  wanton,  or  gross  negli- 
gence."^ "If  the  relation  of  passenger  and  carrier  has  ceased  to 
exist,  the  liability  of  the  carrier  for  the  act  of  the  servant  in  as- 

as  to  exempt  it  from  liability  for  the  &  0.  Ry.  Co.,  104  Va.  645,  53  S.  E. 

negligence  of  its  employes,  but  is  only  376. 

a  contractor,  and  hence  it  is  liable  to  52.  Baker  v.  Boston  &  M.  E.  Co., 

a  mail  clerk  for  injuries  received  by  74  N.  H.  100. 

him   while    in    the   discharge    of   his  53.  Atchison,  etc.,  R.  Co.  v.  Allen, 

duty   through    the    negligence    of   its  75  Kan.  190,  88  Pac.  956,  10  L.  E.  A. 

employes,  whose  duties  were  not  in-  (N.  S.)   576. 

cidental  to  the  carrying  of  the  mail,  54.  Cleveland,  etc.,  R.  Co.  v.  Henry, 

in   permitting  coal  ears  to   come  on  —  Ind.  App.  — ,  80  N.  E.  636,  rehear- 

the  main  track   whereby  a   collision  ing  denied  81  N.  E.  593. 

occurred.     Id.  55.  Marshall  v.  Nashville  Ry.,  etc.. 

Mo. — Dunlap    v.    Chicago,    etc.,    R.  Co.,   118  Tenn.   354,   101   S.  W.  419, 

Co.,  145  Mo.  App.  215,  139  S.  W.  263.  9  L.  R   A.   (N.  S.)   1246. 

51.  Shannon's  Adm'r  v.  Chesapeake 
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eaulting  a  passengar  no  longer  exists.^  That  plaintiff  was  tecli-» 
nically  a  trespasser  in  getting  on  the  steps  leading  by  the  left-hand 
door  to  the  rear  vestibule  of  defendant's  street  car,  when  by  its 
rule  that  door  was  kept  locked,  and  entrance  could  be  had  only  by 
the  right-hand  door,  did  not  relieve  it  of  the  duty  to  exercise  proper 
care  not  to  injure  her  unnecessarily ;  but  it  was  bound  to  use  rea- 
sonable care  till  at  least  she  had  an  opportunity  to  safely  step 
down."  Where  plaintiffs  were  injtyed  in  a  collision  while  riding 
on  a  special  train  run  by  defendant  railroad  company  to  give  a 
free  excursion  to  its  employes,  but  on  which  it  also  carried  pas- 
sengers at  a  reduced  round-trip  rate  of  fare,  a  friend  of  plaintiffs, 
who  was  an  employe  of  defendant,  having  procured  free  nontrans- 
ferable tickets  in  the  names  of  members  of  his  family  which  were 


56.  Neuer  v.  Metropolitan  St.  Ry. 
Co.,  143  Mc.  App.  402,  127  S.  W.  669. 
Where  one  purcliased  a  ticket,  in- 
tending to  take  a  train  about  to  ar- 
rive, failed  to  tnke  the  train  because 
he  did  not  get  his  baggage  checked 
in  time  to  be  placed  thereon,  and  left 
the  depot  premises,  intending  to  take 
a  train  the  next  morning,  and  after- 
wards, on  the  same  day,  returned  to 
the  station  to  arrange  for  the  check- 
ing of  his  baggage,  though  he  was 
not  at  that,  time  a  passenger,  he  could 
recover  from  the  company  for  an  un- 
lawful assault  made  upon  him  by  the 
baggage  agent  while  engaged  in  such 
business.  Georgia  R.,  etc.,  Co.  v. 
Richmond,  98  Ga.  495,  35  S.  E.  565. 

In  order  to  establish  the  liability 
of  a  carrier  for  an  assault  committed 
by  one  of  its  servants,  it  is  essential 
that  the  plaintiff  establish  that  he 
bore  to  it  at  the  time  of  such  as- 
sault the  relation  of  a  passenger. 
Lake  St.  Elev.  R.  Co.  v.  Collins,  118 
in.  App.  270. 


Where  one  was  pushed  from  a  plat- 
form of  a  railroad  car  by  the  car- 
rier's porter,  such  act,  as  a  matter 
of  law,  constituted  a  failure  to  ex- 
ercise ordinary  care  for  such  person's 
safety,  to  which  degree  of  care  he 
was  entitled,  although  his  relation 
as  passenger  had  terminated.  Inter- 
national &  G.  N.  R.  Co.  V.  Hugen 
(Tex.  Civ.  App.),  100  S.  W.  1000. 

57.  Yancy  v.  Boston  Elev.  R.  Co., 
205  Mass.  163,  91  N.  E.  202,  26  L.  R. 
A.   (N.  S.)    1317. 

Where  the  driver  and  conductor  of 
a  "  bobtail  "  car  was  inside,  collect- 
ing fares,  and  a  boy  who  was  driv- 
ing invited  a  party  of  boys  to  get  on 
the  ear,  and  the  conductor  shoved 
one  of  them  off,  and  compelled  the 
rest  to  get  off  while  the  car  was  in 
motion,  and  one,  in  attempting  to  do 
so,  fell,  and  was  killed,  the  company 
was  liable,  although  deceased  was  a 
trespasser.  Hestonville,  etc.,  R.  Co. 
V.  Riddle  (Pa.),  24  Wkly.  Notes  Cas, 
156,  16  Atl.  438. 


UUXlhiB  AND  LiABlLIXIES. 


1279 


Trritten  therein  and  given  them  to  plaintiffs  who  used  them,  de- 
fendant was  not  liable  for  their  injury  not  shown  to  have  been 
willful  or  wanton,  although  they  in  fact  did  not  look  at  the  tickets 
or  know  their  contents.^  One  who,  intending  to  become  a  passen- 
ger, takes  a  course  across  a  switch  track  to  a  depot  for  years  used 
by  passengers,  to  the  knowledge  of  the  local  station  agents,  with- 
out objection  or  protest,  is  not  a  trespasser,  but  is  impliedly  in- 
vited to  take  that  course,  so  that  the  company  owes  her  the  duty  of 
reasonable  care  in  the  operation  of  its  cars  thereon.^^  Since  one 
who  unsuccessfully  attempted  to  board  a  moving  train,  and,  after 
hanging  to  a  hand  rail  while  the  train  ran  about  800  yards,  fell, 
was  not  a  passenger,  he  could  not  complain  that  the  signal  cord 
was  out  of  order  preventing  the  trainmen  from  stopping  the  train 
before  he  fell,  since  the  company  after  discovering  his  peril  was 
chargeable  to  use  only  ordinary  care  to  avoid  his  injury  with  the 
means  at  hand.^"    Unless  the  damages  complained  of  in  an  action 


58.  Harmon  v.  Jensen,  176  Fed. 
519,  100  C.  C.  A.  115. 

59.  Allenza  v.  Erie  R.  Co.,  138  N. 
Y.  Supp.  1024. 

A  husband  and  wife,  witli  their  two 
children,  went  to  a  station  to  take 
a,  train.  On  being  unable  to  obtain 
a  seat  in  the  train,  they  alighted  and 
placed  one  of  their  children  on  the 
train  for  the  purpose  of  sending  him 
home  with  relatives.  The  child  be- 
gan to  scream  on  finding  that  his 
mother  was  not  going  to  get  on,  and 
she,  on  starting  to  take  the  child 
from  the  train  through  a  window, 
stepped  into  a  ho-le  and  was  injured. 
The  hole  was  in  the  pathway  used 
by  persons  taking  and  leaving  the 
train.  It  was  held  that  the  wife  bad 
not  lost  the  right  to  be  where  she 
was  at  the  time  of  the  injury,  and 
was  entitled  to  recover,  if  she  exer- 
cised ordinary  care.     Cincinnati,  etc., 


E.  Co.  V.  Giboney,  30  Ky.  Law  Rep. 
1005,  100  S.  W.  316. 

60.  Illinois  Cent.  R.  Co.  v.  Cotter, 
31  Ky.  Law  Rep.  679,  103  S.  W.  279. 

Where  one  who  intended  to  take  a 
train  boarded  it  while  in  motion  and 
was  obliged  to  ride  on  the  steps, 
owing  to  the  vestibule  doors  being 
locked,  being  a  trespasser,  the  opera- 
tives of  the  train  owed  him  no  duty 
until  his  position  of  danger  was  made 
known  to  them,  and  their  duty  then 
was  only  to  act  with  reasonable 
promptness  in  adopting  such  means 
as  were  available  and  appropriate  to 
accomplish  bis  rescue.  Graham  v. 
Chicago  &  N.  W.  Ry.  Co.,  131  Iowa, 
741,  107  N.  W.  595,  7  L.  R.  A.  (N. 
S.)    603,  117  Am.  St.  Rep.  445. 

Considered  in  reference  to  the 
theory,  finding  support  in  the  evi- 
denoe,  that  plaintiff,  after  buying  a 
ticket  for  defendant's  train,  left  tlie 
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to  recover  damages  for  the  dealih  of  one  killed  in  a  railroad  wreck 
arises  out  of  a  failure  to  perform  a  legal  duty  to  the  person 
injured,  there  is  no  cause  of  action.     It  is  not  necessary  that  the 
duty  be  owing  to  the  person  in  particular,  but  is  sufficient  if  it  be 
owing  to  a  class  which  embraces  him,  or  to  the  public  where  he  is 
concerned.*'    Where  a  person  intentionally  hid  himself  on  a  car, 
knowing  that  he  would  not  be  permitted  to  ride  if  his  presence  was 
discovered,  the  railroad  company  ^owed  him  no  duty  of  care  by 
reason  of  any  special  relation  assumed  or  existing  between  him 
and  the  company,  save  that  it  would  not  willfully  or  recklessly 
injure  him  after  discovering  him  on  the  train.^^    That  a  carrier  left 
freight  cars  unattended  on  a  grade  siding,  sufficient  to  permit  them 
to  run  by  gravitation  onto  the  main  line  and  collide  with  a  regular 
passenger  train,  constitutes  gross  and  wanton  negligence  rendering 
the  carrier  liable  for  injuries  to  a  trespasser  on  the  passenger  train, 
who  was  himself  free  from  contributory  negligence.'^    In  an  action 
for  injuries  to  a  person  riding  on  a  freight  train  it  was  no  defense 
that  a  plaintiff  was  guilty  of  forgery,  by  reason  of  the  fact  that  he 
was  riding  on  a  mileage  ticket  issued  to  another,  and  that  he  signed 
such  other's  name  to  the  part  detached  by  the  conductor  in  pay- 
ment of  his  fare,  where  it  appeared  that  the  owner  of  the  ticket 
authorized  plaintiff  to  so  sign  his  name."     A  railroad  company 
cannot,  in  an  action  for  injury  to  a  passenger  from  negligence 
in  putting  her  off  beyond  the  station  which  was  her  destination, 

station  premises  while  the  train  was  is  correct.    Du  Bose  v.  Atlantic  Coast 

approaching,  and  thereafter,  running  Line  R.  Co.,  81  S.  C.  371,  62  S.  E. 

back,  attempting  to  board  the  moving  255. 

train  at  a  place  where  he  could  not  61.  Feeback    v.    Missouri    Pac.    R. 

be   seen   by   those   in  charge   of   the  Co.,  167  Mo.  206,  66  S.  W.  965. 

train,  and  where  passengers  were  not  62.  Fa,rber  v.  Missouri  Pac.  R.  Co., 

invited  or  expected  to  board  the  train,  116  Mo.  81,  23  S.  W.  631,  30  L.  E. 

the  instruction  that,  if  a  passenger  A.  350. 

goes  where   he  has   no  right  to   be,  63.  Chicago,  etc.,  R.  Co.  v.  Stone, 

then  he  becomes  a  trespasser,  and  the  34  Okl.  364,  125  Pac.  1120. 

carrier  owes  him  no  duty  except  not  C4.  IMerrielees   v.    Wabash   R.   Co., 

to  willfully  or  wantonly  injure  him,  1^''  :\ro.  470,  63  S.  W.  718. 
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claim  that  she  had  forfeited  her  right  to  use  the  ticket;  the  con- 
ductor having  recognized  her  as  a  passenger,  received  her  ticket, 
treated  it  as  valid,  and  taken  it  up  as  such  before  arrival  at  the 
station.*^  A  woman  who  enters  a  railroad  station  with  the  in- 
tention of  becoming  a  passenger  is  entitled  to  protection  against 
insult,  though  she  has  not  yet  purchased  a  ticket.'^  Where  a  pas- 
senger on  going  to  the  depot  finds  it  locked,  she  is  not  a  trespasser 
where  she  enters  the  room,  which  is  opened  and  lighted  by  one  not 
an  agent  of  the  company."  A  carrier  which  is  not  <a  common  car- 
rier of  passengers  is  liable  to  a  passenger  for  injury  proximately 
caused  by  its  simple  negligence;  but  for  injuries  to  a  licensee  or 
trespasser  it  is  liable  only  for  wanton  negligence,  or  willful  wrong, 
including  its  failure  to  exercise  due  care  to  avert  injury  after  the 
danger  is  apparent.^^  An  undertaker  in  arranging  for  the  carriage 
of  decedent's  relatives  and  family  under  contract  with  a  sister  of 
decedent  owes  the  same  duty  of  care  to  each  of  them,  although 
they  were  unknown  to  him.'' 

§  64.  Persons  awaiting  arrival  of  passengers  or  boarding  trains 
to  meet  incoming  passengers. 

One  who  goes  upon  the  premises  of  a  railway  company,  or  upon 
its  cars,  out  of  mere  curiosity,  or  for  the  pleasure  of  simply  meet- 
ing and  greeting  friends  or  relatives,  but  with  no  idea  of  render- 
ing  any   assistance  to  incoming  or  outgoing  passengers,   is  not 
there  upon  any  invitation  of  the  company.™     A  railway  com- 
es. Case  V.  Delaware,  etc.,  E.  Co.,  70.  Arkansas  &  L.  Ry.  Co.  v.  Sain, 
191  Pa.  St.  450,  457,  44  W.  N.  C.  137,       90  Ark.  278,  119  S.  W.   659,   23  L.  R. 
43  Atl.  319.                                                     A.   (N.  S.)   910,  and  a  custom  on  the 
66.  Texas   &   P.   Ry.   Co.   v.   Jones       part  of  a  railway  company,  however 
(Tex.  Civ.  App.),  39  8.  W.  124.               long  continued,   to   permit  people   to 
G7.  Chica.s;o  &  A.  E.  Co.  v.  Walker,       go  upon  its  cars  merely  for  the  pur- 
217  111.  605,  75  N.  E.  520.                            pose   of   meeting   or   seeing   incoming 

68.  Lawrence  v.  Kaul  Lumber  Co.,       passengers,  but  not  for  the  purpose  of 
171  Ala.  300,  55  So.  111.  rendering  them   any  assistance,  does 

69.  John  J.  Eadel   Co.  v.  Borchoa,       not    constitute   them  anything   more 
147  Ky.  506,  145  S.  W.  155.  than  naked  licensees. 
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pany  is  under  no  duty  to  hold  a  train  at  a  way  station  to  give  a. 
person  who  has  gone  on  it  to  confer  with  a  passenger  time  to 
alight,  or  to  aid  him  in  getting  off ;  the  trainmen  having  no  notice 
that  he  was  about  to  leave  the  train,  and  not  having  consented  to  his 
going  on  the  train  for  such  purpose.'^  One  going  on  a  passenger 
train  to  collect  a  debt  from  a  passenger  is  a  trespasser,  so  that  the 
railroad  company  is  only  bound  not  to  wantonly  or  willfully  in- 
jure him,  or  to  negligently  do  so  after  discovering  his  peril.^^ 
Where  a  brakeman,  knowing  that  plaintiff,  an  officer,  had  en- 
tered the  train  to  look  for  certain  criminals,  and  that  plaintiff  was 
standing  on  the  lower  step  of  a  coach,  shut  the  vestibule  door 
against  plaintiff,  preventing  his  re-entry  into  the  coach  and  leav- 
ing him  in  a  perilous  position,  so  that  it  was  necessary  for  him 
to  jump  from  the  train,  the  railroad  company  was  negligent, 
whether  plaintiff  was  a  trespasser  or  a  passenger."  A  common 
carrier  is  liable  for  injury,  through  its  negligence,  to  one  who 
comes  to  its  depot  or  premises  to  meet  friends  who  are  passeng- 
ers.'* It  is  liable  for  injuries  caused  by  failure  to  keep  the  sta- 
tion platform  in  a  reasonably  safe  condition  and  reasonably  well 
lighted.'^    A  railroad  company  is  liable  for  injuries  sustained  by 

Where  a  person  boarded  a,  train  to  sumes  the  risk  of  the  train  statring^ 

look  for  his  wife,  and  while  he  was  while  he  is  getting  off,   and   of  the 

passing  between   two   cars  the  train  unlighted  condition  of  the  platform, 

stanted,  and  he  was  thrown  off  and  72.  McElvane  v.  Central  of  Gra.  Ry. 

injured;  his  wife,  without  his  knowl-  Co.,  170  Ala.  525,  54  So.  489. 

edge,  had  already  got  off,  as  had  all  73.  Texas   &   P.   Ry.   Co.   v.   Boyd 

other    passengers,     and    nobody    had  (Tex.  Civ.  App.),  141  S.  W.  1076. 

any  special  knowledge   of  his   situa-  74.  Cherokee  Packet  Co.  v.  Hilson. 

tion,  the  company  was  not  liable  for  95  Tenn.  1,  31  S.  W.  737. 

the  injury.    Griswold  v.  Chicago  &  N.  75.  New  York,  etc.,  R.  Co.  v.  Mush- 

W.  R.  Co.,  64  Wis.  652,  26  N.  W.  101.  rush,  11  Ind.  App.  192,  37  N.  E.  954,. 

71.  Fox  V.  Minneapolis,  etc.,  R.  Co.,  a  boy  sent  to  a  station  to  meet  a  rela- 
114  Minn.  336,  131  N.  W.  374,  hold-  tive  is  not  necessarily  a  trespasser  be- 
ing also  that  a  person  who  goes  on  a  cause  he  fails  to  immediately  leave- 
train  to  confer  with  a  passenger  the  platform  after  the  arrival  of  the 
thereon  without  giving  notice  train,  and  take  the  shortest  route- 
thereof,     or     obtaining     consent,     as-  home. 
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the  husband  of  a  passenger,  while  awaiting  her  arrival  on  a  night 
train,  who  falls  into  a  hole  in  the  station  grounds  while  in  search 
of  a  place  to  urinate,  the  urinals  provided  having  been  destroyed 
by  fire.'' 

§  65.  Persons  accompanying  passengers  to  station  or  on  board 
cars  or  vessels. 
Want  of  ordinary  care  on  the  part  of  railway  employes,  caus- 
ing injuries  to  a  person  who  was  at  the  train  to  meet  or  part  from 
a  passenger,  will  render  the  railway  company  liable,  although 
the  person  injured  was  not  himself  an  employe  or  passenger."  A 
railroad  company  which  is  negligent  in  m'aintaining  a  defective 
door  mat  at  its  depot  is  liable  for  injuries  sustained  by  a  person 
who  is  injured  by  being  caught  and  thrown  by  such  mat,  though 
the  injured  person  was  not  a  passenger,  but  came  to  the  depot  to 
bid  a  departing  passenger  good-bye.'*  A  person  going  on  a  rail- 
road platform  to  assist  an  laged  friend  to  board  a  train  may  re- 
cover for  injuries  occasioned  by  defects  in  the  platform."  The 
duty  of  a  railroad  to  have  its  station  platforms  guarded  and 
lighted  so  as  to  protect  persons  coming  to  the  station  to  bid  fare- 
well to  friends  intending  to  leave  on  regular  passenger  trains  does 
not  extend  to  persons  coming  at  an  unusual  hour  with  one  who  in- 
tends leaving  on  a  freight  in  charge  of  stock,  and  who,  although 
allowed  the  use  of  the  watiting  room,  and  allowed  to  load  at  the 
platform  instead  of  in  the  yards,  is  not  a  passenger  except  in  a 
very  limited  sense.*"  If  the  employes  of  a  railroad  offer  to  as- 
sist a  lady  to  a  seat  in  one  of  its  cars,  no  other  person  has  the 
right  to  enter  the  car  for  that  purpose,  and,  if  he  does  so,  the  com- 

76.  McKoM  V.  Michigan   Cent.  E.       dorf    (Tex.    Civ.    App.),    107    S.    W. 
Co.,   51  Mich.  601,  17  N.  W.  74,  47      882. 

Am.  Eep.  596.  79.  Hamilton  v.  Texas  &  P.  Ry.  Co., 

77.  Doss  V.  Missouri,   etc.,  K.   Co.,       64  Tex.  251,  53  Am.  Rep.  756. 

59  Mo.  27,  21  Am.  Rep.  371.  80.  Dowd  v.  Chicago,  etc.,  R.  Co., 

78.  Gfalveston,  etc.,  R.  Co.  v.  JIatz-       84  Wis.  105,  54  N.  W.  24,  36  Am.  St. 

TfT-.  917.  20  L.  R.  A.  527. 


1284  THE  LAW  OF  CARRIERS. 

pay  owes  him  no  duty,  except  not  to  injure  liini  willfully  or 
wantonly.*'  An  instruction  that,  if  defendant  agreed  to  receive 
the  invalid  as  a  passenger,  it  was  necessary  for  him  to  be  carried 
into  the  car,  and  that  defendant's  conductor  knew,  or  had  rea- 
sonable grounds  to  believe,  that  plaintiff  entered  the  car  as  an  as- 
sistant in  carrying  the  invalid,  the  jury  may  find  that  plaintiff 
rightfully  entered  the  car,  and  that  defendant  owed  him  the  same 
duties  while  rendering  such  assistance  and  while  leaving  the  car 
as  it  owed  its  passengers,  is  correct.*^  A  carrier  is  not  liable  for 
the  death  of  one  who  falls  from  a  moving  train  after  accompany- 
ing a  passenger  into  the  oar,  in  the  'ajbsence  of  evidence  that  its 
servants  had  either  actual  or  constructive  notice  that  deceased 
intended  to  leave  the  train  and  did  not  intend  to  take  passagj 
thereon.*'  Where  a  person  boards  a  train,  employes  in  charge 
thereof  have  a  right  to  presume  that  he  is  a  passenger  intending 
to  go  to  some  other  point  on  the  road.**  But,  there  is  no  pre- 
sumption that  a  person  who  comes  on  board  a  steamboat,  at  a 
landing,  comes  as  a  passenger,  and  intends  to  sail  in  her,  which 
relieves  the  owners  from  the  duty  of  providing  reasonable  means 
and  opportunity  of  leaving  the  boat  before  she  starts,  in  case  such 
person  wishes  to  do  so.*^ 

§  66.  Persons  on  wrong  train. 

Where  a  person,  having  purchased  a  ticket  for  a  certain  sta- 
tion, gets  on  a  train  which  makes  no  stop  there,  the  conductor  by 
taking  and  punching  his  ticket,  accepts  him  as  a  passenger,  re- 

81.  Little  Rock,  etc.,  R.  Co.  v.  Law-  82.  Louisville     &     N.     R.     Co.     v. 

ton,   55   Ark.   438,   18    S.   W.   543,   39  Crunk,  119  Ind.  542,  31  N.  E.  31,  13 

Am.   St.   Rep.   48,   15   L.   R.   A.   434,  Am.  St.  Rep.  443. 

holding  also  that  a  notice  of  a  rail-  83.  Cole's  Adm'r  v.   Chesapeake  & 

road  company  forbidding  persons  -who  0.  Ry.  Cto.,  —  Ky.  — ,  113  S.  W.  833. 

have  no  business  vrith  the  company  84.  Parks  v.  Kentucky  Cent.  R.  R. 

to   enter    any    of   its   ears    does    not  Co.,  3  Ky.  Law  Rep.  691. 

apply  to  a  person  who  enters  for  the  85.  Keokuk   Packet   Co.   v.   Henry, 

purpose  of  assisting  a  lady  to  a  seat.  '^  Til.  2fi'i. 
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gardless  of  whether  he  was  negligent  in  getting  on  the  train. 
Where  a  person,  with  a  right  of  transportation  upon  one  of  a 
street  railway  company's  cars,  by  mistake  enters  another,  he  must 
be  treated  as  a  passenger  with  respect  to  his  safety  while  on  it. 
Where  the  train  connecting  with  that  taken  by  plaintiff  was  not 
scheduled  to  stop  at  his  destination,  but  he  was  informed  by  de- 
fendant's agent  at  the  starting  point  th'at  it  was  the  proper  train 
to  take,  defendant  had  the  right  to  correct  the  mistake,  and,  if 
plaintiff  remained  on  the  train  after  being  informed  of  such  mis- 
take, and  after  a  request  to  get  off  at  the  preceding  station,  de- 
fendant was  not  liable  for  damages  resulting  from  its  failure  to 
have  the  depot  at  plaintiff's  destination  open.^^  A  passenger  who 
enters  the  wrong  train  through  mistake  is  entitled  to  protection  as  a 
passenger  while  in  the  train,  and  while  alighting  from  it.*'  Where 
plaintiff,  having  entered  the  wrong  train  as  a  passenger,  the  con- 
ductor stopped  the  train,  not  at  a  station,  in  order  that  he  might 
get  off  and  walk  along  the  track  to  a  train  pointed  out  by  the  con- 
ductor which  would  carry  him  to  his  destination,  the  conduct  of 
the  passenger  in  availing  himself  of  this  opportunity  being  volun- 
tary, he  ceased  to  be  a  passenger  after  leaving  the  train,  and  was 
not  entitled  to  recover  for  injuries  sustained  by  falling  into  a 
cattle  guard  on  the  track.'" 

§  67.  Passenger  acting  as  employe. 

A  railroad  is  not  liable  for  injuries  to  a  passenger  while  acting 
as  brakeman,  under  the  orders  of  the  conductor,  whom  he  was 
under  no  obligation  to  obey,  and  by  whom  he  was  not  employed 

86.  Schurr  v.  Houston,  10  N.  Y.  St.  89.  Cincinnati,  etc.,  R.  Go.  v.  Car- 
Rep.  282.                                                              per,    112   Ind.   26,   13   N.   E.   122,    14 

87.  Butler  v.  Wilmington  City  Ry.      N.  E.  352. 

Co.,  —  Del.   Super.  Ot.  — ,   78   Atl.  90.  Finnegan   v.    Chicago,    etc.,    E. 

871.  Co..  48  Minn.  378,  51  N.  W.  122,  15 

88.  St.  Louis  S.  W.  R.  Co.  of  Texas  L.  R.  A.  399. 
V.   Wallace,   32   Tex.   Civ.   App.   312, 

74  S.  W.  58t. 
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for  that  purpose.'^     Where  a  shipper  of  stock  over  defendant's 
road  at  the  request  of  the  conductor  voluntarily  goes  upon  the  top 
of  a  freight  car  to  help  signal,  and  is  injured  by  a  sudden  move- 
ment of  the  train,  defendant  is  not  liable  therefor.'^    Where  an 
infant  rode  upon  a  freight  train  in  a  freight  car,  without  the  con- 
sent of  his  parents,  and  without  the  knowledge  of  the  conductor 
at  first,  though  he  afterwards  discovered  him.  and  allowed  him 
to  remain,  without  paying  fare,  and*  a  brakeman,  without  author- 
ity, set  him  at  a  dangerous  service  on  the  car,  in  trying  to  per- 
form which  he  was  injured,  the  company  was  not  liable,  con- 
ceding that  the  infant  was  a  passenger. '^     But,  where  the  plain- 
tiff, who  was  the  conductor  of  private  cars  attached  to  a  freight 
train,  at  the  request  of  its  conductor  and  without  reward,  out 
loose  cars  following  his  own,  but  after  having  resumed  his  proper 
position  on  the  car  was  thrown  off  by  reiason  of  the  negligence 
of  the  engineer  in  starting  up  the  train,  he  was  entitled  to  the 
protection  of  a  passenger  after  resuming  his  place  on  the  train.'* 
Where  .a  special  car  was  engaged  to  carry  a  military  body;  the 
car  did  not  stand  at  the  station,  but  a  little  way  off,  one  end  rest- 
ing upon  a  bridge  twelve  feet  above  a  street;  after  most  of  the 
men  had  taken  their  seats  in  the  car,  the  conductor  requested 
them  to  oome  out  and  shove  the  car;  and  one  of  them,  in  alight- 
ing, fell  through  the  bridge,  he  had  a  right  of  action  against  the 
railroad  company,  as  the  conductor  must  be  deemed  to  have  been 
in  charge  of  the  car  at  the  time.''    Where  a  passenger  on  a  street 
car,  which  had  run  by  a  switch,  at  the  driver's  request  assisted 
in  backing  the  oar,  so  that  another  car  could  pass  and  he  could 
proceed  on  his  way,  and  he  was  injured  by  the  other  car,  he  was 

91.  Georgia  Pac.  Ry.  Co.  v.  Propst,  R.  Co.,  72  Mo.  62,  37  Am.  Rep.  423. 
83  Ala.  518,  3  So.  764.  94.  Cumberland    Val.     Ry.    Co.    v. 

93.  AtcMson,  etc.,  R.  Co.  v.  Lind-  Myers,   55  Pa.   St.    (5  P.  F.  Smith) 

ley,  43  Kan.  714,  33  Pac.  703,  16  Am.  288. 
St.  Rep.  515,  6  L.  R.  A.  646.  95.  Bellman    v.    New    York    Cent., 

93.  Sherman  v.  Hannibal  &  St.  J.  etc.,  R.  Co.,  43  Hun   (N.  Y.),  330. 
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not  a  mere  volunteer  nor  a  fellow  servant,  but,  the  assistance 
being  apparently  necessary,  the  doctrine  of  respondeat  superior 
applied.^''  A  person  who  boarded  moving  flat  oars  to  set  the  brake 
at  the  request  of  a  servant  of  the  railroad  company  employed 
about  the  switch  tracks  was  a  mere  volunteer,  to  whom  the  com- 
pany owed  no  duty.^^  One  riding  on  the  locomotive,  by  agree- 
ment with  the  fireman  to  shovel  coal  for  the  privilege  of  riding, 
without  the  knowledge  of  the  conductor,  is  not  a  passenger  of  the 
carrier  operating  the  train.'* 

§  68.  Persons  riding  at  invitation  or  by  acquiescence  of  em- 
ployes. 

Where  plaintiff  was  riding  on  defendant's  freight  train  with 
consent  of  its  conductor,  defendant  was  bound  to  exercise  only 
ordinary  care  for  his  safety.^'  A  widow  may  recover  of  a  rail- 
road company  damages  for  the  death  of  her  husband  from  an  ac- 
cident occurring  through  the  negligence  of  the  company  while, 
with  the  permission  of  the  conductor,  he  was  riding  in  a  caboose 
attached  to  the  train. ^  The  parties  running  a  construction  train 
upon  a  railroad,  who,  at  the  solicitation  of  an  individual,  allow 
him  to  ride  upon  the  train,  he  paying  for  the  ride,  are  not  sub- 
ject to  the  stringent  obligations  and  responsibilities  of  carriers 
of  passengers.     All  that  can  be  exacted  from  them  in  such  a  case 

96.  Mclntire  St.  R.  Co.  v.  Bolton,  1.  Creed  v.  Pennsylvania  R.  Co.,  86 
43  Ohio  St.  334,  1  N.  E.  333.  Pa.  St.  139,  27  Am.  Rep.  693. 

97.  Everhart  v.  Terre  Haute  &  I.  But  a  person  having  been  permitted 
E.  Co.,  78  Ind.  292,  41  Am.  Rep.  567.  to   ride    in    the   caboose   of    a.   freight 

93.  Woolsey    v.    Chicago,    etc.,    R.  train  cannot  recover  for  injuries  sus- 

Co.,   39  Neb.   798,   58  N.   W.   444,   25  tained   by   him   vi-hile   on   his   way  to 

L.  R.  A.  79.  board   the   caboose   without  proof   of 

99.  McDonald  v.  St.  Louis  &  S.  F.  negligence  on  the  part  of  the  company 

R.  Co.,  165  Mo.  App.  75,  146  S.  W.  in  the  construction  or  maintenance  of 

83.     See  also,  as  to  persons  riding  by  the   station   or  yards   which    is    the 

invitation  or  consent  of  carrier,  §  13,  proximate  cause  of  the  injury.     Chi- 

ebstp.  22,  and  cases  cited  in  notes  7,  cage,  etc.,  E.  Oo.  v.  Mann,   78  Neto. 

8  and   9.  ante.  541,  111  N.  W.  379. 
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is  the  exercise  of  such  care  and  skill  in  the  management  and 
running  of  the  train  as  prudent  and  cautious  men,  experienced  in 
that  business,  are  accustomed  to  use  under  similar  circumstances.^ 
Where  a  person,  not  an  employe  of  the  railroad  company,  rides, 
with  the  acquiescence  of  the  superintendent,  on  a  car  which  he 
knows  is  for  the  use  of  the  employes  of  the  company  only,  and 
not  for  passengers,  he  does  so  under  a  mere  license,  and  the  com- 
pany is  responsible  for  injuries  sustained  by  him  only  when 
caused  by  its  wanton  or  intentional  wrong.^  In  an  action  against 
a  street  railway  company  for  injuries  to  a  boy  riding  on  a  car, 
evidence  thiat  he  was  permitted,  by  the  driver  and  conductor,  to 
ride  on  tbe  car  without  paying  fare,  is  not  admissible  on  the 
ground  that  the  conductor  and  driver  had  no  authority  to  let  one 
ride  free.^  Though  defendant,  engaged  in  the  logging  business, 
and  operating,  as  part  of  its  appliances,  a  logging  steam  railroad, 
with  engines  and  logging  trucks,  is  not  engaged  in  the  passenger 
business,  and  neither  charges  nor  receives  fares  of  persons  car- 
ried, yet,  if  the  carriage  of  a  person  on  one  of  its  trucks  was  with 
its  implied  consent,  defendant  owed  him  the  duty  of  not  injur- 
ing him  by  its  negligence,  and  so  was  liable  for  his  injury  from 
collision  of  the  train  with  another  train  negligently  permitted 
on  the  road  at  the  same  time.^  Where  plaintiff,  a  boy  eight  years 
old,  after  opening  the  switch  of  an  electric  street  railroad  as  a 
service  to  the  motorman,  was  in  return  invited  and  allowed  to 
ride  on  the  car  by  the  motorman  against  the  prohibition  of  the 
defendant  company,  and,  in  getting  on  the  oar,  which  was  mov- 
ing slowly,  plaintiff  slipped,  and  the  car  passed  over  his  legs, 

2.  Shoemaker  v.  Kingsbury,  79  U.      the    driver,   is   compelled   by   him   to 
S.  (12  Wall.)  369.  30  L.  Ed.  432.  get  off  while   the   car   is   in   motion, 

3.  MeCauley  v.  Tennessee,  Coal,  etc.,  and  is  injured,  the  question  of  negli- 
Co.,  93  Ala.  356,  9  So.  611.  gence    is    for    the    jury.      Hestonville 

4.  Breunan  v.  Fair  Haven  &  W.  R.  Pass.  R.  Co.  v.  Grey,  1  Walk.    (Pa.) 
Co.,  45   Conn.  284,   29  Am.  Eep.   679.  513. 

Where  a  boy  nine  years  old,  riding  5.   Harvey  v.   Deep   River   Logging 

on  a  street  car,  on  the   invitation   of       Co.,  49  Or.  583,  90  Pac.   501. 
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the  motorman  acted  beyond  the  scope  of  his  authority;  defend- 
ant owed  no  duty  to  plaintiff  as  a  passenger;  and  he  was  not  en- 
titled to  recover  for  the  injury.*  Where  the  driver  of  defendant's 
bus,  without  authority  and  without  defendant's  knowledge  or  con- 
sent, invited  plaintiff  to  ride  on  the  bus  without  payment  of  fare, 
plaintiff  was  entitled  to  the  same  rights,  and  defendant  owed 
him  the  same  duty,  as  it  owed  a  passenger.' 

8.  Finley  v.  Hudson  Elec.  Ey.  Co.,  7.  Palmer   Transfer   Co.  v.   Smith, 

64  Hun  (N.  Y.),  373,  19  N.  Y.  Supp.      137  Ky.  319,  125  S.  W.  725. 
621. 


CHAPTER  XXIV. 

Passenger's  Baggage  oe  Effects. 

Section    1.  Articles  constituting  personal  baggage. 

2.  Duty  to  carry  baggage. 

3.  Liability  of  carrier  for  loss  or  injury. 

4.  Loss  or  injury  of  money  or  valuables. 

5.  Notice  to  carrier  of  nature  and  value  of  goods. 

6.  Liability  of  carrier  for  baggage  generally. 

7.  Liability  for  loss  or  injury  of  merchandise  other  than  personal 

baggage. 

8.  Loss  or  injury  of  property  under  control  of  passenger. 

9.  Proximate  cause  of  loss  or  injury  of  baggage. 

10.  Loss  or  injury  of  baggage. — Contributory  negligence  of  passenger. 

11.  Limitation  of  liability. 

13.  Limitation  of  liability. — Power  to  limit  liability. 

13.  Mode  and  form  of  limitation  in  general. 

14.  Provisions  in  ticket,  check,  or  receipt. 

15.  Charges  and  lien  for  transportation  of  baggage. 

16.  Baggage  checks  mere  receipts  or  vouchers. 

17.  Commencement  and  termination  of  liability. 

18.  Carrier's  liability  as  warehouseman. 

19.  Carrier's  liability  as  warehouseman. — Liability  before  shipment. 

20.  Carrier's    liability    as    warehouseman. — Liability   after    reaxshing 

destination. 

21.  Connecting  carriers. 

23.  Liability  of  initial  carrier. 

23.  Liability  of  final  carrier. 

24.  Actions  for  loss  of  or  injury  to  passenger's  baggage. 

25.  Actions  for  loss  of  or  injury  to  passenger's  baggage. — ^Who  may 

bring  the  action. 

26.  Same  subject. — Evidence. — Burden  of  proof. 

27.  Same  subject. — Damages. 

28.  Same  subject. — Questions  for  jury. — Instructions. 

§  1.  Articles  constituting  personal  baggage. 

The  personal  baggage  or  effects  of  a  passenger,  within  the  rule 

of  the  carrier's  liability,  is,  in  general  terms,  defined  to  consist 

of  and  include  all  such  articles  of  personal  convenience  and  neces- 
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eity,  as  are  usually  carried  by  passengers  for  their  personal  use, 
comfort,  and  convenience,  instruction  and  amusement,  or  protec- 
tion, during  the  journey  and  for  a  reasonable  period  thereafter, 
having  regard  to  the  character  and  length,  the  purpose  and  object 
of  the  journey,  the  station  in  life  and  mode  of  living  of  the 
passenger,  and  the  habits,  usages  and  vrants  of  the  class  to  which 
the  traveler  belongs.^  These  articles  "  are  las  various  as  the  tastes, 
occupations,  and  habits  of  travelers.  The  sportsman  who  sets  out 
on  an  excursion  for  amusement  in  his  department  of  pleasure, 
needs,  in  addition  to  his  clothing,  his  guns  and  fishing  apparatus ; 
the  musician,  his  favorite  instrument;  the  man  of  letters,  his 
books;  the  mechanic,  his  tools.  In  all  these  cases,  and  in  a  vast 
number  of  others  unnecessary  to  enumerate,  the  articles  carried 


1.  Kansas  City  St.  R.  Oo.  v.  Skin- 
ner,   88  Ark.   189,   113   S.   W.   1019; 
Weeks     v.     New   York,   etc.,   R.    Co., 
72   N.   Y.   50,   affg.   9   Hun    (N.  Y.), 
669;   Orange  County  Bank  v.  Brown, 
9     Wend.    (N.   Y.)    85;    Hawkins    v. 
Hoffman,  6  Hill   (N.  Y.),  586,  41  Am. 
Dec.  767;  Glovinski  v.  Cunard  Steam- 
ship Co.,  6  Misc.  Rep.    (N.  Y.)    388, 
26  N.  Y.  Supp.  751;  New  York,  etc., 
R.  Co.  V.  Fraloff,  100  U.  S.  24;  Mau- 
ritz  V.  New  York,  etc.,  R.  Co.,  23  Fed. 
767,    21    Am.    &    Eng.    R.    Caa.    286; 
Hannibal  R.   Co.   v.   Swift,   12   Wall. 
(U.  S.)    272;   Pfister  v.  Central  Pac. 
R.   Co.,  70   Cal.   169,   11  Pac.  686,   59 
Am.  Dec.  404;  Denver  &  R.  G.  R.  Co. 
V.  Johnson,  50  Ctolo.  187, 114  Pac.  650; 
Hutehings  v.  Western,  etc.,  R.  Co.,  25 
Ga.   61;   Atwood  v.  Mohler,   108   111. 
App.  416 ;  Parmelee  v.  Fischer,  22  HI. 
213;   Dunlap  v.  International  Steam- 
boat  Co.,    98    Mass.    371;    Collins   v. 
Boston,    etc.,    R.    Co.,   64    Mass.    (10 
Cush.)   507;  Jordan  v.  Fall  River  R. 
Co.,   5    Cush.    (Mass.)    69;    New   Or- 
leans, etc.,  R.  Co.  V.  Moore,  40  Miss. 


39 ;  Whitmore  v.  The  Caroline,  20  Mo. 
513;  Robert  v.  Chicago  &  A.  R.  Co., 
148  Mo.  App.  96,  127  S.  W.  925;  Glea- 
son  V.  Goodrich  Transp.  Co.,  32  Wis. 
85;  Oakes  v.  Northern  Pac.  R.  Co., 
20  Or.  392,  26  Pac.  330,  23  Am.  St. 
Rep.  126,  13  L.  R.  A.  318;  Bomar  v. 
Maxwell,  28  Tenn.  (9  Humph.)  631; 
Mavrow  v.  Great  Western  R.  Co.,  L. 
R.  6  Q.  B.  613;  Texas,  etc.,  R.  Co. 
V.  Ferguson,  1  Tex.  App.  Civ.  Cas.,  § 
1253;  Johnson  v.  Stone,  11  Humph. 
(Tenn.)  419;  Phelps  v.  London,  etc., 
R.  Co.,  116  E.  C.  L.  321,  19  C.  B.  N. 
S.  321. 

Articles  constituting  personal  bag- 
gage: 

Books  and  manuscripts. — Wood  v. 
Cunard  S.  S.  Co.,  192  Fed.  393;  Hop- 
kins V.  Westcott,  6  Blatchf.  (U.  S.) 
64;  Doyle  v.  Kiser,  6  Ind.  243;  Glea- 
son  v.  Goodrich  Transp.  Co.,  supra. 
Compare  Hannibal,  etc.,  R.  Co.  v. 
Swift,  79  U.  S.  (13  Wall.)  263,  30 
L.  Ed.  433. 

A  carpet.— Minter  r.  Pacific  R. 
Co.,  41  Mo.  503. 
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are  necessary  in  one  sense  to  tihe  use  of  the  passenger.  He  can- 
not attain  tihe  object  lie  is  in  pursuit  of  without  them,  and  the 
object  of  his  journey  would  be  lost  unless  he  was  permitted  trf 
carry  them  with  him.  Yet,  under  pretense  of  carrying  these  ar- 
ticles, it  by  no  means  follows  that  the  carrier  is  bound  to  carry 
a  box  of  guns,  a  pianoforte  or  organ,  a  library,  or  the  tools  or 


Opera  glass  or  telescope. — Toledo, 
etc.,  R.  Co.  V.  Hammond,  33  Ind.  379; 
5  Am.  Rep.  231;  Cadwallader  v. 
Grand  Trunk  R.  Co.,  9  L.  C.  R.  169. 

Rifle,  a  revolver,  two  gold  chains, 
two  gold  rings,  and  a  silver  pencil 
case.  Bruty  v.  Grand  Trunk  R.  Co., 
33  U.  C.  Q.  B.  66. 

Revolver. — Davis  v.  Michigan  R. 
Co.,  23  111.  378;  Woods  v.  Devm,  13 
111.  746. 

Two  revolvers  are  not. — Chicago, 
etc.,  R.  Co.   V.  Collins,  56  111.  312. 

The  clothing  of  a  woman  and  that 
of  her  children,  including  fancy 
work  and  miscellaneous  ornaments,  a 
savings  bank  and  contents,  and  a 
zither  key,  all  being  carried  in  her 
trunk.  Yazoo,  etc.,  R.  Co.  v.  Baldwin, 
113  Tenn.  305,  81  S.  W.  599,  also  a 
small  amount  of  her  husband's  under- 
wear. 

A  suit  case  of  the  value  of  $io, 
purchased  en  route  by  a  passenger  for 
his  own  use,  and  a  dress  pattern  con- 
taining 13  yards  of  goods  valued  at 
$8.85,  also  purchased  en  route,  to 
take  home  to  a  member  of  his  family, 
were  baggage  when  placed  in  his 
trunk,  ao  that  he  could  recover  there- 
for if  the  trunk  was  destroyed;  Kan- 
sas City  S.  Ry.  Co.  v.  Skinner,  88 
Ark.  189.  113  S.  W.  1019. 

Articles  not  constituting  personal 
baggage: 

Books,   which   plaintiff  bought   for 


her  husband  with  money  which  he 
remitted  to  her.  Hurwitz  v.  Ham- 
burg American  Packet  Co.,  27  Misc. 
Rep.  (N.  Y.)  814,  56  N.  Y.  Supp. 
379. 

Cloth  for  a  dress  intended  for  a 
third  person.  Dexter  v.  Syracuse, 
etc.,  R.  Co.,  42  N.  Y.  336,  1  Am.  Rep. 
527. 

Child's  rocking  horse. — Hudston  v. 
Midland  R.  Co.,  36  L.  T.  K.  Q.  B. 
213. 

Deeds  and  documents  required  as 
evidence  in  a  trial.  Phelps  v.  Lon- 
don, etc.,  R.  Co.,  19  C.  B.  331. 

Masonic  regalia. — Nevins  v.  Bay 
State  Steamboat  Co.,  17  N.  Y.  Super. 
Ct.   (4  Bosw.)   235. 

Stage  costumes,  scenery,  and  para- 
phernalia of  a  theatrical  company. 
Saunders  v.  Southern  Ry.  Co.,  128 
Fed.  115,  62  C.  C.  A.  523. 

Masquerade  costumes  for  use  by 
others  at  a  ball.  Michigan  Southern 
R.  Co.  V.  Oehm,  56  111.  293.  See 
Oakes  v.  Northern  Pac.  R.  Co.,  20 
Or.  396,  36  Pac.  230,  12  L.  R.  A.  318, 
23  Am.  St.  Rep.  126,  theatrical  cos- 
tumes, etc. 

Medicines,  handcuffs,  and  locks. — 
Bomar  v.  Maxwell,  28  Tenn.  (9 
Humph.)   631,  51  Am.  Dec.  682. 

Engravings. — Nevins  v.  Bay  State 
Steamboat  Co.,  17  N.  Y.  Super.  Ct. 
(4  Bosw.)   325. 

Memoranda  and  papers  of  a  prin- 
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machinery  of  a  macliine  shop."  ^  Generally,  whatever  the  pas- 
senger takes  with  him  for  his  personal  use  or  convenience  ac- 
cording to  the  habits  or  wants  of  the  particular  class  to  which 
he  belongs,  either  with  reference  to  his  immediate  necessities, 
or  the  ultimate  purpose  of  his  journey,  must  be  considered  as 
personal  baggage. ^^^  !Not  only  the  ordinary  clothing  and  wearing 
apparel  of  a  traveler,^  but  fine  apparel,  such  as  valuable  laces  and 
all  articles  pertaining  to  the  wardrobe,  to  the  extent  that  the  ar- 
ticles do  not  exceed  in  quantity  and  value  such  as  are  ordinarily 
taken  by  passengers  of  like  station  and  pursuing  like  journeys  for 


eipal  in  the  possession  of  an  agent 
carried  solely  for  business  purposes. 
lazoo,  etc.,  R.  Co.  v.  Georgia  Home 
Ins.  Co.,  (Miss.),  37  So.  500,  07  L. 
E.  A.  646. 

Papers  of  value. — Thomas  v.  Great 
Western  R.  Co.,  14  U.  C.  Q.  B.  389; 
Phelps  V.  London,  etc.,  R.  Co.,  19  C. 
B.  331. 

Pencil  sketches  and  utensils  of  an 
artist.  Mauritz  v.  New  York,  etc., 
E.  Co.,  21  Am.  &  Eng.  R.  Cas.  286; 
Mytton  V.  Midland  R.  Co.,  38  L.  J. 
Exch.  385. 

Perishable  articles,  such  as  fruit, 
etc.,  when  placed  in  a  trunk,  are  not 
baggage.  Georgia  R..  etc.,  Co.  v. 
Johnson,  113  Ga.  589,  38  S.  E.  954. 

Presents. — Nevins  v.  Bay  State 
Steamboat  Co.,  17  N.  Y.  Super.  Ct. 
(4  Bosw.)  225;  The  Ionic,  5  B^atchf. 
(U.  S.)    538. 

Toys. — Hudston  v.  Midland,  etc., 
R.  Co.,  10  B.  &  S.  504. 

Sacque,  muff,  and  napkin  ring  car- 
ried in  a  trunk  by  a  man.  Chicago, 
etc.,  R.  Co.  V.  Boyce,  73  111.  510,  24 
Am.  Rep.  268. 

2.  Merrill  v.  Grinnell,  30  N.  Y.  619. 


2a.  Philadelphia  &  R.  Ry.  Co.  v. 
Kast,  38  Pa.  Super.  Ct.  107;  Chicago, 
etc.,  R.  Co.  V.  Whitten,  90  Ark.  463, 
119  S.  W.  835;  Kansas  City  S.  Ry. 
Co.  V.  Skinner,  88  Ark.  189,  113  S.  W. 
1019. 

3.  Clothing. — Dexter  v.  Syracuse, 
etc.,  R.  Co.,  42  N.  Y.  336,  1  Am.  Rep. 
527;  Duffy  v.  Thompson,  4  E.  D.  Sm. 
(N.  Y.)  178;  Dibble  v.  Brown,  13  Ga. 
217,  56  Am.  Dec.  460;  Toledo,  etc.,  R. 
Co.  V.  Hammond,  33  Ind.  379,  5  Am. 
Rep.  231;  Baltimore  Steam  Packet 
Co.  V.  Smith,  23  Md.  403,  87  Am. 
Dec.  575;  Munster  v.  Southeastern  R. 
Co.,  4  C.  B.  N.  S.  676. 

A  passenger  cannot  recover  for  an 
embroidered  table  centerpiece  of  her 
own  and  a,  dress  belonging  to  her 
mother,  carried  with  her  own  per- 
sonal clothing.  Bullard  v.  Delaware, 
etc.,  R.  Co.,  31  Pa.  Super.  Ct.  583. 

Cloth  and  materials  intended  for 
clothing.  Van  Horn  v.  Kermit,  4  E. 
D.  Sm.  (N.  Y.)  453;  Duffy  v.  Thomp- 
son, supra;  Mauritz  v.  New  York, 
etc.,  R.  Co.,  23  Fed.  767,  31  Am.  & 
Eng.  R.  Cas.  386.  Compare  Dexter 
V.  Syracuse,  etc.  R.  Co.,  nupra. 
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their  personal  use  when  traveling;*  watches  and  jewelry  intended 
for  personal  use  and  adornment,  to  a  reasonable  extent,^  but  not 
where  not  intended  to  be  worn  on  the  person,^  or  where  carried 
for  the  purpose  of  sale  or  for  the  use  of  some  other  person ;'  and 
money  in  sums  reasonably  necessary  for  the  payment  of  travel- 


4.  New  York  Cent.  R.  Co.  v.  Fra- 
loff,  100  U.  S.  24;  Galveston,  etc.,  R. 
Co.  v.  Fales  (Tex.  Civ.  App.),  77  S. 
\\'.  234. 

5.  Watches  and  jewelry  when  in- 
tended to  be  worn  on  the  person. 
Carlson  v.  Oceanic  Steam  Nav.  Co., 
109  N.  Y.  359,  34  Am.  &  Eng.  R.  Cas. 
215;  Merrill  v.  Grinnell,  30  N.  Y. 
620;  MeCormiok  v.  Hudson  River  R. 
Co.,  4  E.  D.  Sm.  (N.  Y.)  181;  Tor- 
pey  V.  Williams,  3  Daly  (N.  Y.),  162; 
Central  Trust  Co.  v.  Wabash,  etc.,  R. 
Co.,  39  Fed.  417,  40  Am.  &  Eng.  R. 
Cas.  636;  New  York,  etc.,  R.  Co.  v. 
Fraloff,  100  U.  S.  24;  Pullman  Co. 
v.  Green,  128  Ga.  142,  57  S.  E.  233; 
Brick  V.  Atlantic  Coast  Line  R.  Co., 
145  N.  C.  203,  58  S.  E.  1073;  Battle 
V.  Columbia,  etc.,  R.  Co.,  70  S.  C.  329, 
40  S.  E.  849 ;  Godfrey  v.  Pullman  Co., 
87  S.  C.  361,  69  S.  E.  666;  American 
Contract  Co.  v.  Cross,  71  Ky.  (8 
Bush.)  472;  Jones  v.  Voorhees,  10 
Ohio,  145;  McGill  v.  Rowland,  3  Pa. 
St.  451;  Doerner  v.  St.  Louis,  etc., 
R.  Co.,  149  Mo.  App.  170,  130  S.  W. 
62;  Mexican  Nat.  R.  Co.  v.  Ware 
(Tex.  Civ.  App.),  60  S.  W.  343;  Cow- 
ard V.  East  Tennessee  R.  Co.,  84  Tenn. 
(16  Lea)  225,  57  Am.  Rep.  227;  Gal- 
veston, etc.,  R.  Co.  V.  Fales,  33  Tex. 
Civ.  App.  457,  77  S.  W.  234;  Pullman 
Co.  V.  Vanderhoeven,  48  Tex.  Civ. 
App.  414,  107  S.  W.  147,  diamond 
ring  worn  as  part  of  wardrobe.  Com- 
pare Michigan  Cer\t.  R.   Co,   v.  Car- 


row,  73  111.  348;  Mississippi  Cent.  R. 
Co.    V.    Kennedy,    41    Miss.    678,    re- 
"  covery  cannot  be  had  for  more  than 
one  watch. 

It  is  a  question  for  the  jury 
whether  jewelry  exceeds  in  value  that 
usually  carried  by  passengers  of  the 
same  station  and  character,  and  there- 
fore is  not  properly  baggage.  Bonner 
V.  Blum  (Tex.  Civ.  App.),  25  S.  W. 
60. 

6.  Watches,  jewelry,  plate,  bullion 
and  the  like,  not  intended  to  be  wo.'n 
on  the  person.  Steers  v.  Liverpool, 
etc.,  R.  Co.,  57  N.  Y.  1;  Nevins  v. 
Bay  State  Steamboat  Co.,  17  N.  Y. 
Super.  Ct.  (4  Bosw.)  235;  Michigan, 
etc.,  R.  Co.  V.  Carrow,  73  111.  348; 
Cincinnati,  etc.,  R.  Co.  v.  Marcus,  38 
111.  219;  Mississippi  Cent.  R.  Co.  v. 
Kennedy,  41  Miss.  671;  The  Ionic,  5 
Blatehf.  (U.  S.)  538;  Cadwallader  v. 
Grand  Trunk  R.  Co.,  9  L.  C.  Rep.  169. 
Compare  American  Contract  Co.  v. 
Cross,  8  Bush  (Ky.),  472;  Coward 
V.  East  Tennessee  R.  Co.,  16  Lea 
(Tenn.),  235. 

7.  Humphreys  v.  Perry,  148  U.  S. 
627;  Wunseh  v.  Northern  Pac.  R. 
Co.,  62  Fed.  878;  Metz  v.  California 
Southern  R.  Co.,  86  Cal.  329,  24  Pac. 
610,  20  Am.  St.  Rep.  228,  9  L.  R.  A. 
431;  Bowler,  etc.,  R.  Co.  v.  Toledo, 
etc.,  R.  Co.,  3  Ohio  Dec.  41;  Brick  v. 
Atlantic  Coast  Line  R.  Co.,  145  N.  C. 
203,  58  S.  E.  1073. 
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ing  expenses,'  but  not  money  in  excess  of  that  reasonably  neces- 
sary for  such  purpose,'  or  intended  for  the  purchase  of  a  busi- 
ness or  merchandise,"  or  other  business  purposes,^^  may  be  con- 


8.  Money  for  expenses. — ^Merrill  v. 
Grinnell,  30  N.  Y.  594;  Weed  v.  Sara- 
toga E.  Co.,  19  Wend.  {N.  Y.)  534; 
Orange  County  Bank  y.  Brown,  9 
Wend.  (N.  Y.)  85,  24  Am.  Dec.  129; 
HutchingB  v.  Western  R.  Co.,  25  Ga. 
61,  71  Am.  Dec.  156;  Toledo,  etc.,  R. 
Co.  v.  Hammond,  33  Ind.  379,  5  Am. 
Rep.  221;  Doyle  t.  Kiser,  6  Ind.  242; 
Davis  V.  Michigan  Cent.  R.  Co.,  22 
111.  278,  74  Am.  Dec.  151;  Dunlap  v. 
International  S.  Co.,  98  Mass.  371; 
Mad  River  R.  Co.  v.  Fulton,  20  Ohio, 
318;  Jones  v.  Voorhees,  10  Ohio,  180; 
Bomar  v.  Maxwell,  28  Tenn.  (9 
Humph.)  621;  Battle  v.  Columbia, 
etc.,  R.  Co.,  70  S.  C.  329,  40  S.  E. 
849;  Knieriem  v.  New  York  Cent., 
etc.,  R.  Co..  109  App.  Div.  (N.  Y.) 
709,  96  N.  Y.  Supp.  602,  17  N.  Y. 
Ann.  Cas.  415. 

A  reasonable  amount  of  bank  bills 
may  be  carried  in  a  trunk  as  bag- 
gage. Illinois  Cent.  R.  Co.  v.  Cope- 
land,  24  111.  332,  76  Am.  Dee.  749. 

SufBcient  money  for  the  purposes 
of  a  passenger's  journey  is  personal 
baggage  for  the  loss  of  which  in  tran- 
sit the  carrier  is  liable.  Texas  &  N. 
0.  Ry.  Co.,  —Tex.  Civ.  App.  — ,  95 
S.  W.  663. 

9.  Money,  except  reasonable  sums 
intended  for  travelling  expenses.  Fair- 
fax V.  New  York  Cent.,  etc.,  R.  Co., 
73  N.  Y.  167;  Merrill  v.  Grinnell,  30 
N.  Y.  594;  Torpey  v.  Williams,  3 
Daly  (N.  Y.),  162;  Orange  County 
Bank  v.  Brown,  9  Wend.  (N.  Y.)  85, 
,14  Am.  Dec.  129;  Duffy  v.  Thompson, 


4  E.  &  D.  Sm.  (N.  Y.)  178;  Taylor 
V.  Monnot,  4  Duer  (N.  Y.),  116; 
Weed  V.  Saratoga,  etc.,  R.  Co.,  19 
Wend.  (N.  Y.)  534;  Hutchings  v. 
Western,  etc.,  R.  Co.,  25  Ga.  61,  71 
Am.  Dec.  156;  Dibble  v.  Brown,  12 
Ga.  217,  56  Am.  Dee.  460;  Chesapeake 
&  C.  R.  Co.  V.  Hall  (Ky.),  124  S.  W. 
372;  Davis  v.  Michigan,  etc.,  R.  Co., 
22  111.  278,  74  Am.  Dec.  151;  Cincin- 
nati, etc.,  R.  Co.  V.  Marcus,  38  111. 
219;  Illinois,  etc.,  R.  Co.  v.  Copeland, 
24  II.  332,  76  Am.  Dec.  749;  Doyle  v. 
Kiser,  6  Ind.  242;  Hickox  v.  Nauga- 
tuck  R.  Co.,  31  Conn.  281,  83  Am. 
Dec.  143;  Jordan  v.  Fall  River  R. 
Co.,  59  Mass.  (5  Cush.)  69;  Dunlap 
V.  International  Steamboat  Co.,  98 
Mass.  371,  51  Am.  Dee.  44;  Whitmore 
V.  The  Caroline,  20  Mo.  513;  First 
Nat.  Bank  v.  Marietta,  etc.,  R.  Co., 
20  Ohio  St.  259;  Godfrey  v.  Pullman 
Co.,  87  S.  C.  361,  69  S.  E.  666;  Bomar 
V.  Maxwell,  9  Humph.  (Tenn.)  620; 
Butcher  v.  London,  etc.,  R.  Co.,  16  C. 
B.  13;  Phelps  v.  London,  etc.,  R.  Co., 
19  C.  B.  (N.  S.)  331;  Missouri  Pac. 
R.  Co.  V.  York,  2  Tex.  App.  Cas., 
§  638;  International,  etc.,  R.  Co.  v. 
,MeCoun,  2  Tex.  App.  Civ.  Cas.,  §  712; 
St.  Louis  S.  R.  Co.  v.  Berry,  60  Ark. 
433. 

Small  sums  of  money  to  meet  cur- 
rent travelling  expenses  not  baggage. 
Grant  v.  Newton,  1  E.  D.  Sm.  (N.  Y.) 
95;  Davis  v.  Michigan,  etc.,  R.  Co., 
32  111.  278,  74  Am.  Dec.  151. 

10.  Levins  v.  New  York,  etc.,  R. 
Co.,  183  Mass.  175,  66  N.  E.  803,  97 
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sidered  as  personal  baggage  for  which  the  carrier  is  liable  as 
an  insurer.  In  determining  what  is  a  reasonable  amount  of 
money  to  meet  the  passenger's  actual  and  contingent  expenses, 
hotel  bills,  allowances  for  sickness,  accidents,  etc.,  the  length  of 
the  journey  and,  to  some  extent,  the  wealth  of  the  traveler  is 
to  be  considered.^^ 

But  carriers  cannot  be  held  liable  for  the  money  and 
effects  of  travelers  not  delivered  into  their  custody,  but  re- 
tained, by  the  passengers  and  carried  on  their  persons,  ex- 
cept for  gross  neglect  in  the  management  of  the  cars  or  the  se- 
lection of  their  servants.*'  Bedding  necessary  for  a  steerage  pas- 
senger on  a  steamer  for  the  comfort  of  himself  and  family  has 
been  classed  as  baggage,"  but  bedding  and  bed  furnishings,  not 
intended  for  use  on  the  joumey,'^^  curtains,  table  cloths  and  covers, 


Am.  St.  Rep.  434;  Hickox  v.  Nauga- 
tuck  R.  Co.,  31  Conn.  281;  Hutchings 
V,  Western,  etc.,  R.  Co.,  25  Ga.  61. 

11.  Pfister  v.  Central  Pae.  R.  Co., 
70  Cal.  169,  11  Pae.  686,  59  Am.  Rep. 
404,  funds  carried  by  a  county  treas- 
urer. 

12.  Merrill  v.  Grinnell,  30  N.  Y. 
594;  Weeks  v.  New  York,  etc.,  R.  Co., 
72  N.  Y.  50,  28  Am.  Rep.  104;  Fair- 
fax V.  New  York  Cent.  R.  Co.,  73  N. 
Y.  167;  Duffy  v.  Thompson,  4  E.  D. 
Sm.  (N.  Y.)  178;  Johnson  v.  Stone, 
11  Humph.  (Tenn.)  419;  Missouri 
Pae.  R.  Co.  V.  York,  3  Tex.  App.  Civ. 
Cas.,  §  638. 

It  is  a  question  for  the  jury  and 
their  finding  will  not  be  disturbed  ex- 
cept in  plain  cases  of  error.  Illinois 
Cent.  R.  Co.  v.  Oopeland,  24  111.  332, 
76  Am.  Dec.  749;  Bonner  v.  Blum 
(Tex.  Civ.  App.),  25  S.  W.  60;  Jones 
V.  Priester,  1  Tex.  App.  Civ.  Cas.,  § 
613 ;   and  cases  cited  supra  this  note. 

13.    Carpenter   v.   New   York,    etc., 


R.  Co.,  124  N.  Y.  53,  31  Am.  St.  Rep. 
644,  47  Am.  &  Eng.  R.  Cas.  421; 
Greenfield  First  Nat.  Bank  v.  Mari- 
etta, etc.,  R.  Co.,  20  Ohio  St.  359;  Il- 
linois Cent.  R.  Co.  v.  Handy,  63  Miss. 
609. 

14.  Bedding,  where  passenger  is 
required  to  provide  it.  Hirsehsohn 
V.  Hamburg  Am.  Packet  Co.,  2  J.  & 
S.  (N.  Y.)  531.  See  also,  Glovinsky 
V.  Cunard  Steamship  Co.,  4  Misc.  Rep. 
(N.  Y.)  366;  Parmalee  v.  Fisher,  23 
111.  313;  Ouimit  v.  Henshaw,  35  Vt. 
605,  84  Am.  Dec.  646. 

Dressing  case. — Cadwallader  v. 
Grand  Trunk  R.  Co.  (Can.),  9  L.  C. 
Rep.  169. 

15  Bedding.— St.  Louis,  etc.,  R. 
Co.  V.  Hardway,  17  111.  App.  321; 
Connolly  v.  Warren,  106  Mass.  146, 
8  Am.  Rep.  300;  Texas,  etc.,  R.  Co. 
V.  Ferguson,  9  Am.  &  Eng.  R.  Cas. 
395;  Maerow  v.  Great  Western  R. 
Co.,  L.  R.  6  Q.  B.  612.  But  see 
Hirsehsohn     v.     Hamburg    American 
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books,  pictures,  albums,  and  bousehold  goods  generally  not  neces- 
sary during  the  journey,  are  not  baggage  for  wbich  the  carrier  is 
liable  as  an  insurer,  but,  if  at  all,  only  as  a  bailee."  The  guns 
and  hunting  apparatus  of  sportsmen,"  and  in  some  cases  hunting 
dogs,"  tools  in  reasonable  quantity  for  a  mechanic,"  surgical  in- 
struments,^- and  a  dentist's  instruments,^"^  have  been  held  to  be 
baggage.  But  a  passenger  cannot  include  in  his  personal  bag- 
gage the  property  of  other  persons,  and  the  carrier  is  liable  for 
such  property  only  as  a  gratuitous  bailee.^^    The  samples  carried 


Packet  Co.,  2  J.  &  Sp.    (N.  Y.)   521; 
Ouimit  V.  Henshaw,  35  Vt.  605. 

16.  Household  goods. — Pardee  v. 
Drew,  35  Wend.  (N.  Y.)  459;  Mau- 
ritz  V.  New  York,  etc.,  E.  Co.,  23 
Fed.  765;  Hamburg- American  Packet 
Co.  V.  Gattman,  127  111.  598;  Missis- 
sippi Cent.  R.  Co.  v.  Kennedy,  41 
Miss.  679;  Smith  v.  Cincinnati,  etc., 
R.  Co.,  3  Ohio  Dec.  192,  2  Ohio  N.  P. 
29;    Texas,  etc.,  R.   Co.  v.  Ferguson, 

,  1  Tex.  App.  Civ.  Caa.,  §  1253;  Petti- 
grew  V.  Barnum,  11  Md.  449. 

Household  articles  carried  by  a  pas- 
senger consisting  of  a  drawnwork 
centerpiece,  a  tablecloth,  doilies,  a  bed 
spread,  and  pillow  shams,  as  well  as 
a.  photographer's  camera  carried  for 
sale  as  merchandise,  do  not  constitute 
baggage,  but  a.  woman  passenger's 
shawls,  handkerchiefs,  collars,  dresses 
and  underskirts  are  baggage.  Mexi- 
can Cent.  Ry.  Co.  v.  De  Rosear,  109 
S.  W.  949,  —  Tex.  Civ.  App.  — . 

17.  Guns  when  for  sporting  pur- 
poses. Van  Horn  v.  Kermit,  supra; 
Davis  V.  Cayuga,  etc.,  R.  Co.,  10  How. 
Pr.  (N.  Y.)  330;  Hawkins  v.  Hoff- 
man, 6  Hill  (N.  Y.)  506,  51  Am.  Dec. 
44. 

18.  Kansas  City,  etc.,  R.  Co.  v.  Hig- 
don,  94  Ala.  286,  10  So.  282,   14  L. 

82 


R.  A.  515;  Cantling  v.  Hannibal,  etc., 
R.  Co.,  54  Mo.  385,  14  Am.  Rep.  476; 
St.  Louis,  etc.,  R.  Co.  v.  Hanks,  78 
Tex.  300.  But  see  Honeyman  v.  Ore- 
gon, etc.,  R.  Co.,  13  Or.  352,  10  Pac. 
638,  57  Am.  Rep.  20;  Jones  v.  Bond, 
40  Fed.  281 ;  Jeniison  v.  Southwestern 
R.  Co.,   75  Ga.  444. 

19.  Tools  in  reasonable  quantity 
for  a  mechanic.  Davis  v.  Cayuga,  etc., 
R.  Co.,  10  How.  Pr.  (N.  Y.)  330,  har- 
ness-maker's tools;  Porter  v.  Hilde- 
brand,  14  Pa.  St.  129,  carpenter's 
tools;  Kansas  City,  etc.,  R.  Co.  v. 
Morrison,  34  Kan.  503,  23  Am.  &.  Eng. 
R.  Cas.  481,  watchmaker's  tools; 
Wells  V.  Great  Northern  Ry.  Co.,  59 
Or.  165,  114  Pac.  93,  watchmaker's 
and  jeweler's  tools. 

20.  Surgical  instruments — Hanni- 
bal, etc.,  R.  Co.  V.  Swift  (13  Wall.), 
79  U.  S.  362,  20  L.  Ed.  423. 

20a.  Dentist's  instruments. — Brock 
V.  Gale,  14  Fla.  523,  14  Am.  Rep. 
356. 

21.  Property  of  other  persons. — 
Gurney  v.  Grand  Trunk  R.  Co.,  37  St. 
Rep.  (N.  Y.)  155,  14  N.  Y  Supp.  321; 
Dexter  v.  Syracuse,  etc.,  R.  Co.,  42  N. 
Y.  326,  1  Am.  Rep.  537;  Weed  v. 
Saratoga,  etc.,  R.  Co.,  19  Wend.  (N. 
Y.)   534;  Greenfield  First  Nat.  Bank 
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in  his  trunk  by  a  commercial  traveler  and  belonging  to  his  em- 
ployer, although  necessary  to  the  object  of  the  passenger's  journey, 
are  held  not  to  be  personal  baggage,  but  properly  mere  merchan- 
dise,^^ but  a  salesman's  catalogue  or  price  book  is  his  personal 
baggage.^^  Where  a  carrier  undertakes,  without  extra  compensa- 
tion, to  transport  a  traveling  ease  with  notice  that  it  contains  mer- 
chandise or  samples,  and  not  baggage,  it  vdll  be  liable  for  the  loss 
thereof.^*  And  where  a  carrier,  with  a  full  knowledge  of  the  char- 
acter of  the  contents  of  a  trunk,  or  that  the  articles  therein  are  not 
properly  baggage,  receives  the  same  for  transportation  as  baggage, 
it  will  be  liable  therefor.^^    But  the  fact  that  commercial  travelers 


V.  Marietta,  etc.,  R.  Co.,  30  Ohio  St. 
360;  Chicago,  etc.,  R.  Co.  v.  Boyce, 
73  111.  510,  24  Am.  Rep.  268 ;  Dunlap 
V.  International  Steamboat  Co.,  98 
Mass.  371;  Mississippi,  etc.,  R.  Co. 
V.  Kennedy,  41  Miss.  671;  Becker  v. 
Great  Eastern  R.  Co.,  L.  R.  5  Q.  B. 
341,  39  L.  J.  Q.  B.  122,  33  L.  T.  Rep. 
N.  s!  299,  18  Wkly.  Rep.  627;  An- 
drews V.  Ft.  Worth,  etc.,  R.  Co.  (Tex. 
Civ.  App.),  35   S.  W.   1040. 

Members  of  the  same  family  trav- 
elling together  may  carry  each  other's 
effects.  Curtis  v.  Delaware,  etc.,  R. 
Co.,  74  N.  Y.  116 ;  Dexter  v.  Syracuse, 
etc.,  R.  Co.,  43  N.  Y.  336;  Jones  v. 
Priester,  1  Tex.  App.  Civ.  Cas.,  §  613. 
See  McCormiek  v.  Pennsylvania  Cent. 
R.  Co.,  99  N.  Y.  65,  as  to  husband's 
right  to  recover  for  loss  of  clothing 
and  ornaments  of  his  wife. 

22.  Samples  of  a  commercial  trav- 
eler.—Talcott  V.  Wabash  R.  Co.,  66 
Hun  (N.  Y.),  456,  31  N.  Y.  Supp. 
318;  Gurney  v.  Grand  Trunk  R.  Co., 
59  Hun  (N.  Y.),  635,  37  N.  Y.  St. 
Rep.  155,  14  N.  Y.  Supp.  321;  Sco- 
ville  V.  Griffith,  12  N.  Y.  509 ;  Hawk- 
ins V.  Hoffman,  6  Hill   (N.  Y.),  586; 


Switzerland  Marine  Ins.  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  131  U.  S.  440; 
Michigan  Cent.  R.  Co.  v.  Carrow,  73 
111.  348;  Weber  Co.  v.  Chicago,  etc., 
R.  Co.,  93  Iowa,  364,  60  N.  W.  637; 
McElroy  v.  Iowa  Cent;  Ry.  Co.,  — 
Iowa,  — ,  110  N.  W.  915;  Southern 
Kansas  R.  Co.  v.  Clark,  53  Kan.  398; 
Jacobs  V.  Tutt,  33  Fed.  413;  Ailing 
v.  Boston,  etc.,  R.  Co.,  136  Mass.  131, 
30  Am.  Rep.  667;  Stimson  v.  Connec- 
ticut River  R.  Co.,  98  Mass.  83,  93 
Am.  Dec.  140;  Rossier  v.  Wabash  R. 
Co.,  115  Mb.  App.  515,  91  S.  W.  1018; 
Pennsylvania  R.  Co.  v.  Miller,  35  Ohio 
St.  541,  35  Am.  Rep.'  620 ;  Texas,  etc., 
R.  Co.  v.  Capps,  3  Tex.  App.  Cas., 
§  33. 

23.  Catalogue  or  price-book  used 
by  a  drummer. — Gleason  v.  Goodrich 
Transp.  Co.,  32  Wis.  85,  14  Am.  Rep. 
716;  Staub  V.  Kendrick,  121  Ind.  326, 
40  Am.  &  Eng.  R.  Cas.  633. 

24.  Saleeby  v.  Central  R.  Co.  of  N. 
J.,  99  App.  Div.  (N.  Y.)  163,  90  N. 
Y.  Supp.  1042,  15  N.  Y.  Ann.  Cas. 
353,  affd.  184  N.  Y.  597,  77  N.  E. 
1196. 

25.  Central  Trust  Co.  v.  Wabash, 
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or  others  are  accustomed  to  carry  mercliaiidise  on.  passenger  trains 
witliout  paying  any  more  than  the  usxial  price  of  a  ticket  for  a 
passenger,  even  if  known  to  the  carrier,  will  not  render  it  liable 
for  such  merchandise.^^  The  mere  payment  of  an  extra  charge,  on 
account  of  the  overweight  of  alleged  baggage,  does  not  convert  it 
into  freight  and  render  the  carrier  liable  for  it  as  such ;  and  where 
merchandise  to  be  used  in  trade  is  packed  in  a  trunk,  and  shipped 
as  personal  baggage,  the  carrier  having  no  notice  or  knowledge  of 
its  character,  no  liability  as  a  common  carrier  (attaches."  But 
if  the  trunks  and  this  compens^ation  are  received  with  notice  that 
the  trunks  contained  property  other  than  the  baggage  of  the  pas- 
senger, then  there  is  evidence  of  an  agreement,  aside  from  the 
contract  to  transport  the  passenger,  for  a  new,  separate,  and  inde- 
pendent consideration,  to  transport  such  property  as  freight,  which 
will  render  the  carrier  liable  therefor.^^ 

A  carrier  is  not  responsible  as  carrier  or  insurer  for  mer- 
chandise or  articles  which  are  carried  for  the  purpose  of 
trade,  and  not  for  the  personal  use  of  the  traveler  on  his 
journey,  although  carried  in  the  trunk  or  valise  of  a  pas- 
senger as  baggage,  the  true  character  of  the  articles  not 
being  disclosed ;  they  do  not  come  under  the  denomination  of  per- 
sonal baggage,  and  the  carrier  is  not  obliged  to  carry  them,  except 

etc.,  E.   Co.,   39  Fed.  417;   Jacobs  v.  27.  Humphreys  v.  Perry,  148  V.  S. 

Tutt,   33   Fed.   412;    Strouss   v.   Wa-  627;   Hamburg  American  Packet  Co. 

bash,  etc.,  E.  Co.,   17  Fed.  209;   But-  v.  Gattman,  127  HI.  598. 

ler  v.  Hudson  River  E.  Co.,  3  E.  D.  28.  Talcott  v.  Wabash  R.  Co.,  159 

Sm.   (N.  Y.)   571;  Texas,  etc.,  R.  Co.  N.  Y.  461,  54  N.  E.  1,  modg.  89  Hun 

V.  Capps,  2  Tex.  App.  Civ.  Cas.,  §  33;  (N.  Y.),  492,   35  N.  Y.   Supp.   574; 

Fort  Worth,  etc.,  R.  Co.  v.  I.  B.  Roa-  Trimble  v.  New  York  Cent.,  etc.,  R. 

enthal  Millinery  Co.  ( Tex.  Civ.  App. ) ,  Co.,  162  N.  Y.  84,  56  N.  E.  532,  48 

29  S.  W.  196;  Hoeger  v.  Chicago,  etc.,  L.  R.  A.  115,  aflfg.  39  App.  Div.  403, 

R.   Co.,   63  Wis.   100;    Rider  v.  Wa-  57  N.  Y.  Supp.  437;  Sloman  v.  Great 

bash,  etc.,  R.  Co.,  14  Mo.  App.  539;  Western  R.  Co.,  67  N.  Y.  208;  Perley 

Dixon  V.  Richelieu  Nav.  Co.,  15  Ont.  v.  New  York  Cent.,  etc.,  R.  Co.,  65  N. 

App.  647.  Y.  374;   Stoneman  v.  Erie  R.  Co.,  52 

26.   Ailing  V.  Boston,  etc.,   R.   Co.,  N.  Y.  429. 
126  Mass.  121,  30  Am.  Rep.  667. 
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upon  the  payment  of  an  additional  compensation,  and  cannot  be 
held  liable  for  them  as  baggage.^'  But  if  the  carrier  mates  an 
extra  charge  for  the  conveyance  of  a  passenger's  trunk,  known  to 
contain  merchandise  as  well  as  baggage,  or  in  the  absence  of  fraud 
or  concealment  as  to  its  contents,  it  is  liable  for  the  loss.^°  And  it 
is  generally  held  that  while  the  obligation  of  a  carrier  of  pas- 
sengers is  limited  to  ordinary  baggage,  yet  if  it  knowingly  per- 
mits a  passenger,  either  on  payMent  or  without  payment  of  an 
extra  charge,  to  take  articles  as  personal  baggage,  which  are  not 
properly  such,  its  acceptance  will  be  considered  a  waiver  of  its 
right  to  object,  or  an  estoppel  to  claim,  that  they  were  not  bag- 
gage, and  it  will  be  liable  for  their  loss  or  destruction,  though 
without  fault."     The  carrier  must  be  shown  to  have  had  actual 


29.  2V.  Y. — Pardee  v.  Drew,  25 
Wend.  (N.  Y.)  459;  Hawkins  v.  Hoff- 
man, 6  Hill  (N.  Y.),  586;  Bell  v. 
Drew,  4  E.  D.  Sm.  (N.  Y.)  59;  Grant 
V.  Newton,  1  E.  D.  Sm.    (N.  Y.)    95. 

U.  S. — Wunsch  V.  Northern  Pac.  E. 
Co.,  62  Fed.  878;  Hellman  v.  Holla- 
day,  1  WoUw.  (U.  S.)  365;  The  Ionic, 
5  Blatehf.   (U.  S.)    538. 

Ga. — Dibble  v.  Brown,  12  Ga.  217, 
56  Am.  Dee.   860. 

III. — Hamburg  American  Co.  v. 
Gattman,  127  111.  598 ;  Michigan  Cent. 
E.  Co.  V.  Carrow,  73  111.  348;  Michi- 
gan Southern,  etc.,  E.  Co.  v.  Oehm, 
56  111.  293;  Cincinnati,  etc.,  E.  Co. 
V.  Marcus,  38  111.  219. 

Ind. — Doyle   v.   Riser,   6   Ind.   242. 

Me. — Blumenthal  v.  Maine  Cent.  E. 
Co.,  79  Me.  550. 

Mass. — Blumantle  v.  Pitehburg  E. 
Co.,  137  Mass.  322;  Ailing  v.  Boston, 
etc.,  E.  Co.,  136  Mass.  131,  30  Am. 
Rep.  667;  Stimson  v.  Connecticut 
Eiver  E.  Co.,  98  Mass.  83,-93  Am. 
Dec.  140;  Collins  v.  Boston,  etc.,  K. 
Co.,  64  Mass.   (10  Cush.)   506;  Dunlap 


V.  International  Steamboat  Co.,  98 
Mass.  377. 

Minn. — Haines  v.  Chicago,  etc.,  E. 
Co.,  29  Minn.  160. 

Miss. — ^Mississippi  Cent.  E.  Co.  v. 
Kennedy,  41  Miss.  671. 

Mo. — Spooner  v.  Hannibal,  etc.,  E. 
Co.,  23  Mo.  App.  403. 

N.  B. — Smith  v.  Boston,  etc.,  E. 
Co.,  44  N.  H.  335. 

Ohio. — Bowler,  etc.,  E.  Co.  v.  To- 
ledo, etc.,  R.  Co.,  3  Ohio  Deo.  41; 
Greenwich  Ins.  Co.  v.  Memphis,  etc.. 
Packet  Co.,  1  Ohio  N.  P.  126. 

Can. — Shaw  v.  Grand  Trunk  R.  Co., 
7  U.  C.  C.  P.  493;  Lfee  v.  Grand  Trunk 
E.  Co.,  36  U.  C.  Q.  B.  350. 

Eng. — Cahill  v.  London,  etc.,  E.  Co., 
10  E.  C.  L.  154,  106  E.  C.  L.  818; 
Belfast,  etc.,  E.  Co.  v.  Keys,  9  H.  L. 
Cas.  556,  9  W.  E.  793;  Eichards  v. 
London,  etc.,  E.  Co.,  62  E.  C.  L.  839. 

30.  Perley  v.  New  York  Cent.,  etc., 
E.  Co.,  65  N.  Y.  375;  Stoneman  v. 
Erie  E.  Co.,  53  N.  Y.  429. 

31.  N.  Y. — Millard  v.  Missouri  etc., 
R.  Co.,  86  N.  Y.  441;  Butler  v.  Hud- 
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knowledge  of  the  character  of  the  goods  in  order  to  render  it 
liable  f^  but,  although  it  is  not  bound  to  inquire  as  to  the  nature 
of  the  property/'  it  may  be  chargeable  with  knowledge  from  the 
outward  appearance  of  the  package.^*  Knowledge,  however,  on 
its  part  cannot  be  shown  by  proof  of  the  custom  of  its  agents  at 
other  places  on  the  road.'^  The  question  of  notice  as  to  the  con- 
tents of  a  trunk  or  valise  may  be  one  of  fact  for  the  jury.'*  The 
carrier  is  responsible  for  the  acts  of  its  duly  authorized  agents- 
in  accepting  or  refusing  baggage  offered."     The  carrier  is  liable 


son  River  R.  Co.,  3  E.  S.  Sm.  (N.  Y.) 
571. 

TJ.  S. — Central  Trust  Co.  v.  Wa- 
bash, etc.,  R.  Co.,  39  Fed.  417; 
Strouss  V.  Wabash,  etc.,  R.  Co.,  17 
Fed.  209;  Hannibal,  etc.,  R.  Co.  v. 
Swift,  79  U.  S.  (12  Wall.)  262,  20  L. 
Ed.  423. 

Ark. — St.  Louis  S.  W.  R.  Co.  v. 
Berry,  60  Ark.  433. 

Dak. — Waldron  v.  Chicago,  etc.,  R. 
Co.,  1  Dak.  341. 

Iowa. — Weber  Co.  v.  Chicago,  etc., 
R.  Co.,  92  Iowa,  364,  60  N.  W.  637. 

Kan. — Chicago,  etc.,  R.  Co.  v.  Conk- 
Jin,  32  Kan.  55,  3  Pae.  762. 

Mass. — Blumantle  v.  Fitchburg  R. 
Co.,  127  Mass.  322. 

Mo. — Ross  V.  Missouri,  etc.,  R.  Co., 
4  Mo.  App.  582. 

Ohio. — Bowler  v.  Toledo,  etc.,  R. 
Co.,  10  Ohio  C.  C.  272;  Toledo,  etc., 
R.  Co.  V.  Ambaeh,  10  Ohio  C.  C.  490, 
6  0.  C.  D.  574. 

Or. — Oakes  v.  Northern  Pac.  R.  Co., 
20  Or.  392,  26  Pac.  230,  23  Am.  St. 
Rep.  126,  12  L.  R.  A.  318. 

Tew. — Fort  Worth,  etc.,  R.  Co.  v. 
I.  B.  Rosenthal  Millinery  Co.  (Tex. 
Civ.  App.),  29  S.  W.  196. 

Wts.— Hoeger  v.  Chicago,  etc.,  R. 
Co.,   63  Wis.   100. 


Eng. — Great  Northern  R.  Co.  v.. 
Shepherd,  8  Exch.  30,  7  Railw.  Cas. 
310. 

32.  Humphreys  v.  Perry,  148  U.  S.. 
627;  Michigan  Cent.  R.  Co.  v.  Car- 
row,  73  111.  348;  Haines  v.  Chicago,, 
etc.,  R.  Co.,  29  Minn.  160;  Rider  v, 
Wabash,  etc.,  R.  Co.,  14  Mo.  App. 
529;  Cahill  v.  London,  etc.,  R.  Co., 
100  E.  C.  L.  154,  106  E.  C.  L.  818. 

33.  Michigan  Cent.  R.  Co.  v.  Car- 
row,  supra;  Haines  v.  Chicago,  etc., 
R.  Co.,  supra. 

34.  Hannibal,  etc.,  R.  Co.  v.  Swift, 
19  U.  S.  (12  Wall.)  262,  20  L.  Ed. 
423;  New  York  Cent.,  etc.,  R.  Co.  v. 
FralofF,  100  U.  S.  24;  Dunlap  v.  In- 
ternational Steamboat  Co.,  98  Mass. 
371;  Ross  V.  Missouri,  etc.,  R.  Co.,  4 
Mo.  App.  583. 

35.  Blumenthal  v.  Maine  Cent.  R. 
Co.,  79  Me.  550;  Blumantle  v.  Fitch- 
burg R.  Co.,  127  Mass.  322;  Smith 
V.  Boston,  etc.,  R.  Co.,  44  N.  H.  325. 

36.  Sloman  v.  Great  Western  R.  Co., 
67  N.  Y.  208 ;  Blumantle  v.  Fitchburg 
R.  Co.,  127  Mass.  322. 

37.  Saleeby  v.  Central  R.  Co.  of  N. 
J.,  99  App.  Div.  (N.  Y.)  163,  90  N. 
Y.  Supp.  1042,  15  N.  Y.  Ann.  Cas. 
353,  affd.  184  N.  Y.  597,  77  N.  E. 
1196;  St.  Louis  S.  W.  R.  Co.  v.  Berry, 
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as  a  gratuitous  bailee  only  for  merchandise  fraudulently  imposed 
upon  it.^^ 

§  2.  Duty  to  carry  baggage. 

The  carrying  of  a  traveler's  baggage  by  a  carrier  constitutes 
a  mere  incident  to  its  contract  to  carry  the  traveler,  and  a  recovery 
for  the  loss  thereof  will  not  be  governed  by  the  rules  applicable 
to  carriers  of  goods.^'  A  contract  to  carry  without  additional 
compensation  a  reasonable  amount  of  personal  baggage  is  implied 
from  the  sale  of  a  ticket  to  a  passenger,  the  price  paid  for  the 
ticket  or  for  transportation  embracing  compensation  for  the  car- 
riage of  the  baggage,  but  such  implied  obligation  is  limited  to 
such  articles  of  personal  baggage  as  are  reasonably  required  for 
the  comfort  or  convenience  of  the  passenger  and  his  family.*" 
The  obligation  moreover  includes,  as  in  the  case  of  merchandise, 
an  obligation  to  deliver  the  baggage  carried.*^  The  carrier  has  a 
righjt  to  make  reasonable  limitations  as  to  the  amount  of  personal 

60  Ark.  433,  30  S.  W.  764,  28  L.  K.  A.  Co.,    36    Barb.    (N.    Y.)     557;    Saun- 

501 ;  Waldron  v.  Chicago,  etc.,  R.  Co.,  ders  v.   Southern  Ey.   Co.,   138   Fed. 

1  Dak.  341;   Chicago,  etc.,  R.  Co.  v.  15,   62   C.   C.  A.  523;    Beers  v.  Boa- 

Conklin,    32    Kan.    55;    3    Pae.    762;  ton,    etc.,    R.    Co.     (Conn.),    34    Atl. 

Winter  v.  Pacific  R.  Co.,  41  Mo.  503.  541;    Chicago,  etc.,  R.  Co.  v.  Fahey, 

38.  Wunsch  v.  Northern  Pac.  R.  Co.,  53  111.  81,  4  Am.  Rep.  587;  Atchison, 
62  Fed.  878;  Cincinnati,  etc.,  R.  Co.  etc.,  R.  Co.  v.  Brewer,  20  Kan.  669; 
V.  Marcus,  38  111.  319;  Ailing  v.  Bos-  Commonwealth  v.  Connecticut  River 
ton,  etc.,  R.  Co.,  136  Mass.  121;  Smith  R.  Co.,  15  Gray  (Mass.),  447;  Mias- 
V.  Boston,  etc.,  R.  Co.,  44  N.  H.  325;  issippi  Cent.  R.  Co.  v.  Kennedy,  41 
Missouri  Pac.  R.  Co.  v.  York,  2  Tex.  Miss  671;  Smith  v.  Boston,  etc.,  R. 
App.  Civ.  Cas.,  §  638.  Co.,    41  Mass.    671;    Peixotti  v.  Mc- 

39.  Talcott  V.  Wabash  R.  Co.,  89  Laughlin,  1  Strobh.  (S.  C.)  468; 
Hun  (N.  Y.),  493,  35  N.  Y.  Supp.  Bomar  v.  Maxwell,  38  Tenn.  (9 
674,  154  N.  Y.  461.  Humph.)    (Tenn.)    622,  51  Am.  Dec. 

40.  Isaacson  v.  New  York  Cent.,  682;  Norfolk,  etc.,  R.  Co.  v.  Irvine, 
etc.,   R.   Co.,   94  N.  Y.   378,   46  Am.  84  Va.  553. 

Rep.    142,    16    Am.   &   Eng.    R.    Cas.  41.  Isaacson    v.    New   York    Cent., 

188;  Orange  County  Bank  v.  Brown,  etc.,  R.  Co.,  supra;  Powell  v.  Myers, 

9   Wend.    (N.  Y.)    85,   24   Am.   Deo.  26  Wend.  (N.  Y.)   591;  Cole  v.  Good- 

129;    Glasco   v.  New  York   Cent.   R.  win,  19  Wend.   (N.  Y.l    251. 
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jage  it  will  carry  free,^  and  is  entitled  to  exact  extra  com- 
pensation for  carrying  an  extra  weight  of  baggage  above  such 
limited  amount.*^  The  fare  paid  by  a  passenger  is  the  compensa- 
tion for  his  carriage  and  for  the  transportation  at  the  same  time 
of  such  haggag'e  as  he  may  require  for  his  personal  convenience 
and  necessity  during  his  journey.  Baggage  subsequently  for- 
warded by  his  direction,  in  the  absence  of  any  special  agreement 
with  the  carrier,  or  of  negligence  on  its  part,  is  liable,  like  any 
other  article  of  merchandise,  to  the  payment  of  the  usual  freight.** 
Where  a  trunk  is  delivered  to  the  baggageman  at  a  railroad  sta- 
tion in  proper  season,  the  passenger  has  the  right  to  require  that 
it  be  carried  on  the  same  train  with  him.**^  Where  baggage  is  not 
forwarded  on  the  same  train  through  the  fault  of  the  carrier,  it 
will  be  liable  for  loss  or  injury  due  to  its  negligence.*^  If  a  car- 
rier has  reasonable  grounds  for  refusing  to  receive  or  carry  per- 
sons applying  or  their  property,  it  must  make  the  objection  at  the 
time  the  application  is  made.  If,  without  making  objection,  it 
receives  the  person  or  property  for  transportation,  its  liability  is 
the  same  as  though  no  ground  for  refusal  existed.*^  The  travel- 
ing public  have  the  right  to  stop  and  receive  their  baggage  at 
any  regular  station  or  stopping  place  for  the  train  on  which  they 
may  be  traveling,  and  to  have  their  baggage  checked  to  and  de- 
livered at  any  such  station,  and  any  regulation  that  deprives 
them  of  that  right  is  arbitrary,  unreasonable,  and  illegal.*'    Where 

42.  Nordemeyer  v.  Loescher,  1  Western  R.  Co.,  104  Minn.  312,  116 
Hilt.    (N.  Y.)    499;    also  cases  cited      N.  W.  581. 

in    last    preceding    note.      See    also,  45.  Warner  v.  Burlington,  etc.,  R. 

Limitation  of  liability,   §   11,   post.  Co.,  S2  Iowa,  168,  92  Am.  Dec.  389; 

43.  Gulf,  etc.,  R.  Co.  v.  Ions,  3  Wilson  v.  Chesapeake,  etc.,  R.  Co.,  21 
Tex.  Civ.  App.  619.  Gratt.   (Va.)   654. 

44.  Graffam  v.  Boston,  etc.,  R.  46.  Hannibal,  etc.,  R.  Co.  v.  Swift, 
Co.,  67  Mo.  234,  15  Am.  Ry.  Rep.  79  U.  S.  (12  Wall.)  262,  20  L.  Ed. 
372;  Wilson  v.  Grand  Trunk  R.  Co.,  423;  Commonwealth  v.  Connecticut 
57  Me.  138,  2  Am.  Rep.  26,  56  Me.  River  R.  Co.,  15  Gray  (Mass.),  447. 
60,  96  Am.  Dec.  435.  47.  Pittsburgh,     etc.,     R.     Co.     v. 

44a.  Conheim     v.     Chicago     Great      Lyon,   123  Pa.   St.   140,   16  Atl.  607, 
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the  facts  are  indisputable,  it  is  tlie  province  of  the  court  to  de- 
termine, as  a  matter  of  law,  the  reasonableness  of  a  regulation 
by  which  a -railroad  company  refuses  to  sell  tickets  or  check  bag- 
gage to  a  regular  stopping  place  of  a  passenger  train.**  In  some 
States  statutes  impose  a  penalty  for  a  refusal  to  check  baggage 
properly  tendered,*"  and  in  some  cases  permit  the  recovery  of 
actual  damages  in  addition.^" 

A  carrier  has  a  lien  on  baggage  in  its  possession  for  all 
charges  which  may  be  legally  due  it  for  its  transportation,^^ 
and  for  any  fare  or  passage  money  due  by  the  passenger 
for  that  trip;^^  but  it  is  liable  for  loss  of  or  injury  to  bag- 
gage held  under  such  a  lien."'  ^Vhe^e  a  passenger  has  obtained 
a  ticket  in  regular  course  upon  a  prepaid  certificate  procured  for 
her  by  her  husband  from  the  carrier,  the  fact  that  without  notice 
to  her  the  carrier  has  refunded  the  money  to  the  husband,  though 
without  requiring  him  to  deliver  up  the  certificate,  will  not  give 
the  carrier  a  lien  on  her  baggage  for  unpaid  passage  money.^* 
The  liability  of  a  carrier  of  passengers  in  respect  to  a  passenger's 
baggage  is,  as  has  already  been  said,  incident  to  the  liability  in 
respect  to  the  passenger,  and  a,rises  from  the  relation  of  passenger 
and  carrier.'*^    Where  a  carrier  of  passengers  sells  a  ticket  to  a 

2  L.  R.  A.  489,  10  Am.  St.  Rep.  517,  North  Eastern  R.  Co.,  14  C.  B.  N.  S. 

37  Am.  &  Eng.  R.  Cas.  233.  641;   108  E.  C.  L.  641.     See  Blum  v. 

48.  Vedder  v.  Fellows,  20  N.  Y.  Southern  Pullman  Palace  C5ar  Co.,  1 
130;  Pittsburgh,  etc.,  R.  Co.  v.  Lyon,  Flip.  (U.  S.)   500. 

supra;  Old  Colony  R.  Co.  v.  Tripp,  52.  Moskowitz  v.  International 
147  Mass.  35,  9  Am.  St.  Rep.  661,  33  Nav.  Co.,  84  N.  Y.  Supp.  297;  Rob- 
Am.  &  Eng.  R.  Cas.  496.  erts  v.  Koehler,  30  Fed.  94;   Wolf  v. 

49.  Commonwealth    v.    Connecticut  Summers,  2  Campb.  631. 

River  R.  Co.,  15  Gray   (Mass.),  447;  53.  Southwestern  R.  Co.  v.  Bentley, 

Norfolk,  etc.,  R.  Co.  v.  Irvine,  84  Va.  51  Ga.  311. 

553.  54.  Moskowitz       v.      IntemationaL 

50.  Western    Union     Tel.     Co.     v.  Nav.  Co.,  84  N.  Y.  Supp.  297. 
Reynolds,  77  Va.  178.  54a.  Burnes   v.   Chicago,   etc.,   Ry. 

51.  Nordemeyer  v.  Loescher,  1  Co.,  167  Mo.  App.  62,  150  S.  W.  1100; 
Hilt.  (N.  Y.)  499;  Singer  Mfg.  Co.  Pennsylvania  R.  Co.  v.  Knight,  58  N. 
V.  London,  etc.,  R.  Co.,  1  Q.  B.  833,  J.  L.  387,  33  Atl.  845,  3  Am.  &  Eng. 
10  E.  153,  43  W.  R.  347;   Rumsey  v.  R.  Cas.   (N.  S.)   374. 
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passenger,  and  issues  to  him  a  baggage  check  on  the  delivery  to 
it  of  the  passenger's  traveling  effects,  it  impliedly  stipulates  for 
the  consideration  received  to  transport  the  personal  baggage,  and 
in  caring  therefor  it  is  governed  by  the  rule  governing  the  liability 
of  carriers  of  goods.^*"  The  doctrine  that  liability  of  a  carrier  for 
the  baggage  of  a  passenger  is  limited  to  articles  useful  for  the 
journey,  applies  only  where  the  passenger  is  carried  for  fare, 
and  the  baggage  is  carried  as  an  incident.  WTien  a  traveler  de- 
livers a  trunk  to  a  city  baggage  expressman  to  be  transported  from 
depot  to  hotel,  for  hire,  and  without  taking  passage  himself,  >  the 
carrier  is  answerable  as  a  carrier  of  merchandise.^*"  A  through 
ticket  over  the  lines  of  connecting  carriers  entitles  the  passenger 
to  have  his  baggage  checked  through  to  his  destination.^**  The 
contract  to  transport  a  passenger  carriers  with  it  the  duty  of 
transporting  a  reasonable  amount  of  hand  baggage,  such  as  is  com- 
monly taken  by  travelers  for  their  personal  use ;  the  quantity  and 
value  depending  upon  the  passenger's  station  in  life,  the  object 
of  the  journey,  and  other  considerations.'*^  It  is  the  duty  of  a 
carrier  of  passengers  to  provide  a  place  for  the  deposit  and  keep- 
ing of  baggage  of  prospective  and  incoming  passengers.'*' 

54b.  Wells  V.  Great  Northern  Ry.  but  it  is  not  necessary  to  the  status 

Co.,  59  Or.  165,  114  Pac.  93.  as     "  baggage "     that     a     passenger 

54c.  Parmelee  v.  lowitz,  74  111.  116,  should  be  carried  a*  the  same  time 

24  Am.  Rep.  376.  the  baggage  isb  transferred.     Meister 

54d.  Gomm   v.   Oregon   R.   &   Nav.  v.  Woolverton,  140  App.  Div.  (N.  Y.) 

Co.,  53  Wash.  685,  101  Pac.  361.  936,    laS   N.   Y.   Supp.    439,    aflfg.    67 

54e.  Hasbrouck  v.  New  York  Cent.  Misc.  Rep.    (N.  Y.)    167,   131  N.   Y. 

etc.,  R.  Co.,  203  N.  Y.  363,  95  N.  E.  Supp.  606. 

808,  affg.  judg.  122  N.  Y.  Supp.  133,  Under  this  statute  a,  trunk  de- 
137  App.  Div.  533,  which  affirms  118  livered  to  a  transfer  company,  which, 
N.  Y.  Supp.  735,  64  Misc.  Rep.  478;  upon  the  statement  that  it  was  the 
Sherman  v.  PMillman  So.,  139  N.  Y.  baggage  ,of  a  passenger,  assumed  to 
Supp.  51.  carry  it  to  a,  given  address,  is  "bag- 
New  York  Laws  of  1907,  c.  439,  gage  "  for  the  loss  of  which  the  com- 
|§  3,  38,  under  which  express  com-  pany  is  liable.  Id. 
panies  are  common  carriers  and  made  54f.  Houston,  etc.,  E.  Co.  v.  Ander- 
liable  for  loss  of  property,  apply  only  son  (Tex.  Civ.  App.),  147  S.  W.  353. 
to  the  personal  baggage  of  a  trayeler; 


1306 


THE  luAW  OF  CARJRIERS. 


§  3.  Liability  of  carrier  for  loss  or  injury. 

Carriers  of  passengers  are  common  carriers  of  the  baggage  of 
their  passengers  and  liable  as  insurers  for  the  safety  thereof.  When 
they  contract  to  carry  a  passenger,  by  virtue  of  that  contract  they 
are  bound  to  carry  his  baggage  without  additional  compensation 
therefor,  and  are  liable  for  its  value  if  lost,  unless  their  liability 
has  been  restricted  by  a  special  contract.'^  The  carrier  is  only 
relieved  from  liability  where  the  loss  is  caused  by  the  act  of  Grod 
or  the  public  enemy,^^  and  such  a  defense  must  be  alleged  and 


55.  N.  T. — Isaacson  v.  New  York 
Cent.,  etc.,  R.  Co.,  94  N.  Y.  378 ;  Mc- 
Cormick  v.  Pennsylvania  Cent.  R. 
Co.,  80  N.  Y.  353;  Burnell  v.  New 
York  Cent.  R.  Co.,  45  N.  Y.  184; 
Merrill  v.  Grinnell,  30  N.  Y.  594; 
Van  Horn  v.  Kennit,  4  E.  D.  Sm. 
(N.  Y.)  453;  Chamberlain  v.  West- 
ern Transp.  Co.,  45  Barb.  (N.  Y.) 
3ia;  HoUister  v.  Nowlen,  19  Wend. 
(N.  Y.)  234;  Camden,  etc.,  R.,  etc., 
Co.  V.  Burke,  13  Wend.  (N.  Y.)  611; 
Orange  County  Bank  v.  Brown,  9 
Wend.  (N.  Y.)  85;  Hawkins  v.  Hoff- 
man, 6  Hill   (N.  Y.),  586. 

V.  8. — Saunders  v.  Southern  Ry. 
Co.,  138  Fed.  15,  62  C.  C.  A.  523; 
Hannibal,  etc.,  R.  Co.  v.  Swift,  79  U. 
S.    (13  Wall.)   362,  20  L.  Ed.  423. 

Ala. — Montgomery,  etc.,  R.  Co.  v. 
Culver,  75  Ala.  587;  Mobile,  etc.,  R. 
Co.  V.  Hopkins,  41  Ala.  486. 

Ga. — Dibble  v.  Brown,  12  Ga.  217, 
56  Am.  Dec.  860. 

III. — Michigan  Cent.  R.  Co.  v.  Car- 
row,  73  111.  348;  Davis  v.  Michigan 
Southern,  etc.,  R.  Co.,  22  111.  278,  74 
Am.  Dec.  151.  Compare  Rice  v.  Illi- 
nois Cent.  R.  Co.,  22  111.  App.  643. 

Ind. — Louisville,  etc.,  R.  Co.  t. 
Nicholai,  4  Ind.  App.  119. 


Kan. — Chicago,  etc.,  R.  Co.  v.  Con- 
klin,  32  Kan.  55,  3  Pac.  763. 

Mich. — Flint,  etc.,  R.  Co.  v.  Weir, 
37  Mich.  111. 

Minn. — Shaw  v.  Northern  Pac.  R. 
Co.,  40  Minn.  144. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Troustine,  64  Miss.  834,  3  So.  255. 

Or. — Oakes  v.  Northern  Pac.  R.  Co., 
30  Or.  393. 

Pa. — BuUard  v.  Dalaware,  etc.,  R. 
Co.,  21  Pa.  Super.  Ct.  583;  Brown  v. 
Camden,  etc.,  R.  Co.,  83  Pa.  St.  316. 

8.  C. — Dill  V.  South  Carolina  R. 
Co.,  7  Rich.  Law  (S.  C),  158,  63  Am. 
Rep.  407. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Katzenberger,  16  Lea  (Tenn.),  380. 

Wyo. — Lake  Shore,  etc.,  R.  Co.  v. 
Warren,  3  Wyo.  134. 

Eng. — Cohen  v.  South  Eastern  R. 
Cto.,  3  Exch.  Div.  353,  35  W.  R.  475; 
Williams  v.  Great  Western  R.  Co., 
10  Exch.  15. 

Can. — Pelland  v.  Canadian  Pac.  R. 
Co.,  7  Montreal  Super.  Ct.  131. 

56.  Wald  V.  Pittsburg,  etc.,  R.  Co., 
163  111.  545,  44  N.  E.  888,  53  Am.  St. 
Rep.  333,  35  L.  R.  A.  356;  Ford  v. 
Atlantic  Coast  'Line  R.  Co.,  8  Ga. 
App.  395,  68  S.  E.  1073;  Strouss  v. 
Wabash,   etc.,   R   Co„    17   Fed.   209; 
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proved  by  the  carrier."  Where  by  special  contract  the  carrier's 
liability  is  limited  to  losses  caused  by  its  negligence,  the  burden  of 
proving  negligence  rests  on  the  passenger  and  the  question  may  be 
one  for  the  jury.^'  To  render  a  carrier  liable  as  an  insurer  the 
baggage  must  be  placed  in  its  exclusive  charge  and  custody;  it  is 
not  responsible  if  the  passenger  retain  it  in  his  own  possession,  ex- 
cept where  the  loss  is  due  to  the  negligence  or  misconduct  of  the 
carrier's  agents  or  servants.^'  It  is  not  an  insurer  of  baggage  and 
hand  luggage  taken  into  a  day  coach.™  But  that  a  steamship  com- 
pany permitted  a  passenger  to  retain  control  of  his  valise,  and 
store  the  same  on  deck,  did  not  exempt  it  from  liability  for  the 
misconduct  of  its  servants  in  ordering  the  same  to  be  thrown  over- 
board.^^ Where  the  passenger  retains  custody  of  his  baggage  the 
carrier  is  not  responsible  for  its  loss  unless  its  negligence  is  af- 
firmatively shovm;  it  is  not  liable,  even  if  some  negligence  on  its 
part  be  shown,  where  it  appears  that  the  passenger's  contributory 


Long  V.  Pennsylvania  R.  Co.,  147  Pa. 
St.  343,  33  Atl.  459,  30  Am.  St.  Rep. 
732,  14  L.  R.  A.  741 ;  Martin  v.  Great 
Indian  Peninsular  R.  Co.,  3  Exch.  9, 
17  L.  T.  N.  S.  349. 

57.  Toledo,  etc.,  R.  Co.  v.  Tapp,  6 
Ind.  App.  304;  Toledo,  etc.,  R.  Co.  v. 
Ambach.   10  Ohio  Cir.  Cft.  Rep.  490. 

58.  Downey  v.  Inman  Steamship 
Co.,  2  N.  Y.  Supp.  659.  But  see 
Rice  V.  Illinois  Cent.  R.  Co.,  32  111. 
App.  643. 

59.  N:  T.— Cohen  v.  Frost,  9  N.  Y. 
Super.  Ct.  (2  Duer)  335;  Sewall  v. 
Allen,  6  Wend.  (N.  Y.)  335;  Tolano 
V.  National  Steam  Nav.  Co.,  5  Robt. 

(N.  Y.)  318,  35  How.  Pr.  (N.  Y.) 
496,  4  Abb.  Pr.  N.  S.    (N.  Y.)   316. 

U.  S.— The  Humboldt,  97  Fed.  656 ; 
The  R.  E.  Lee,  Fed.  Cas.  No.  11,690. 
Ky. — The  Crystal  Palace  v.  Vander- 
pool,  55  Ky.  (16  B.  Mon.)  302;  Pull- 
man  Palace   Car   Oo.   v.   Gaylond,   6 


Ky.  L.  Rep.  379. 

La. — Del  Valle  v.  The  Richmond, 
37  La.  Ann.  90. 

Me. — Abbott  v.  Bradstreet,  55  M'e. 
530. 

Mass. — ^Kinsley  v.  Lake  Shore,  etc., 
R.  Co.,  125  Mass.  54,  38  Am.  Rep. 
200;  Clark  v.  Burns,  118  Mass.  375, 
19  Am.  Rep.  456. 

Mo. — Williams  v.  Keokuk,  etc.. 
Packet  Co.,  3  Cent.  L.  J.   (Mo.)   400. 

Pa. — ^American  Steamship  Co.  v. 
Bryan,  83  Pa.  St.  446. 

Tex. — Pullman  Palace  Car  Co.  v. 
Pollock,  69  Tex.  130. 

60.  Nashville,  etc.,  R.  Co.  v.  Lillie, 
112  Tenn.  331,  78  S.  W.  1055,  105 
Am.  St.  Rep.  947. 

Gl.  De  Felice  v.  Oampagnie  Fran- 
caise  De  Navigation  A.  Vapeur,  Cy- 
prien  Fabre  &  Cie,  83  App.  Div.  (N. 
Y.)   73,  «2  N.  Y.  Supp.  552. 
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negligence  was  the  proximate  cause  of  the  loss.^^  A  carrier  is  not 
responsible  for  the  loss  of  articles  which  the  passenger  retains  in 
his  own  possession  and  places  on  his  seat  in  the  train,  where  he 
leaves  them  there  on  his  departure  from  the  train  or  they  are 
otherwise  lost  or  stolen,^'  unless  such  loss  can  be  shown  to  have 
been  due  to  the  negligence  or  wrongful  conduct  of  the  carrier  after 
full  knowledge  of  the  facts.^*  The  rule  is  the  same  in  the  case  of 
money  carried  by  the  passenger  on^his  person  and  lost  or  stolen 
from  him.*'  Where  the  carrier's  agent,  pursuant  to  its  regula- 
tions, takes  charge  of  property  inadvertently  left  in  its  cars,  and  it 
provides  at  its  depot  a  place  for  its  safe  keeping,  it  is  liable 
therefor  as  a  bailee  for  hire.**  In  the  case  of  steamship  companies 
a  different  rule  of  liability  prevails  from  that  which  is  applied  to 
carriers  by  rail  and  sleeping  car  companies.  The  relations  that 
exist  between  a.  steamboat  company  and  its  passengers,  who  have 
procured  staterooms  for  their  comfort  during  the  journey,  are  held 
to  differ  in  no  essential  respect  from  those  which  exist  between 
the  innkeepe  r  and  his  guests.  It  has  been  said  that  "  the  traveler 
who  pays  for  his  passage  and  engages  a  room  in  one  of  the  modern 
floating  palaces  that  cross  the  sea  or  navigate  the  interior  waters 

G2.  Carpenter   v.   New   York,    etc.,  Gamble  v.  Western  E.  Co.,  24  U.  C. 

R.    Co.,    124    N.    Y.    53;    Bonner    v.  Q.  B.  407. 

Gnirabflch,  2  Tex.  Civ.  App.  482,  21  65.  Weeks   v.   New   York,   etc.,    R. 

S.  W.  1010;  H^nderson  v.  Louisville,  Co.,   72  N.  Y.  50,  28  Am.  Rep.  104, 

etc.,  E.  Co.,  123  U.  S.  61,  8  Sup.  Ct.  affg.  9  Hun   (N.  Y.),  669;  Carpenter 

60,   31  L.  Ed.  92,  affg.  20  Fed.  430;  v.  New  York,  etc.,  E.  CO.,  124  N.  Y. 

Great  Western  E.  Co.  v.  Bunch,  L.  E.  53;    Greenfield    First   Nat.    Bank    v. 

13  App.  31,  34  Am.  &  Eng.  R.  Cas.  Marietta,    etc.,   R.    Co.,   20   Ohio    St. 

224 ;  Talley  v.  Great  Western  E.  Co.,  259 ;  Lewis  v.  New  York  Sleeping  Car 

L.  E.  6  C.  P.  44,  19  W.  R.  154.  Co.,   143   Mass.   267;    Ck)bb  v.   Great 

63.  Tower  v.  Utica,  etc.,  E.  Co.,  7  Western  E.  Co.,  App.  Cas.  419,  C.  R. 
Hill    (N.   Y.),   47,   42   Am.   Dec.    36;  203. 

Illinois    Cent.   E.   Co.   v.   Handy,    63  66.  Morris  v.  Third  Ave.  E  Co..  1 

Miss.  615,  56  Am.  Eep.  846.  Daly   (N.  Y.),  202,  23  How.  Pr.    (N. 

64.  Kinsley  v  Lake  Shore,  etc.,  E.  Y.)  345;  Little  Eock,  etc.,  E.  Co.  v. 
Co.,  125  Mass.  54,  28  Am.  Eep.  200;  Hunter,  42  Ark.  200;  Clark  v.  East- 
Bonner  v.  De  Mendoza,  4  Tex.  App.  em  E.  Co.,  139  Mass.  423. 

Civ.    Cas.,    §    234,    16    S.    W.    976: 
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of  the  country,  establishes  legal  relations  with  the  carrier  that 
cannot  well  be  distinguished  from  those  that  exist  between  the 
hotel  keeper  and  his  guests.  The  carrier  in  that  case  undertakes 
to  provide  for  all  his  wants,  including  a  private  room  for  his 
exclusive  vise,  which  is  to  be  as  free  from  all  intrusion  as  that  as- 
signed to  a  guest  at  a  hotel.  The  two  relations,  if  not  identical, 
bear  such  close  analogy  to  each  other  that  the  same  rule  of  re- 
sponsibility should  govern."  When  the  passenger  has  been  as- 
signed by  the  carrier  to  his  stateroom,  the  steamship  carrier  is 
held  to  have  taken  entire  charge  of  him  and  his  effects,  and  it  be- 
comes liable  as  an  insurer  for  the  loss  from  his  stateroom,  without 
negligence  on  his  part  or  that  of  the  company,  of  any  of  his  ef- 
fects placed  therein,  including  a  sum  of  money  reasonable  and 
proper  for  him  to  carry  upon  his  person  for  the  expenses  of  his 
journey. ^^  A  different  rule  has  been  maintained  in  some  oases 
and  the  carrier  has  been  held  not  liable  except  upon  proof  of  neg- 
ligence.*^ 

To  exonerate  the  carrier  from  the  loss  of  a  passenger's 
baggage  on  the  ground  of  the  latter's  omission  to  comply  with  a 
reasonable  regulation,  such  as  that  passengers  shall  put  certain 
articles  in  the  custody  of  an  officer,  notice  thereof  must  be  brought 
home  to  him;  a  notice  posted  in  a  steamboat  is  not  sufficient.*' 

67.  Adams   v.   New   Jersey   Steam-  303;  Del  Valle  v.  The  Richmond,  37 

boat  Co.,  151  N.  Y.  163,  45  N.  E.  369,  La.    Ann.    90;    Gleason    v.    Goodrich 

34  L.  R.  A.  683,  56  Am.  St.  Rep.  €16;  Transp.  Ck).,  33  Wis.  85,  14  Am.  Rep. 

Lincoln  v.  New  York,  etc.,  S.  S.  Co.,  716. 

30  Misc.  Rep.   (X.  Y.)   753,  62  N.  Y.  68.  Tlie  R.  E.  Lee,  3  Abb.   (U.  S.) 

Supp.     1085;'    Dunn     v.   New    Haven  49;    Laffrey  v.   Grummond,   74   Mich. 

Steamboat  Co.,  58  I-Iun   (N.  Y.),  461,  186;    McKee  v.  Owen,   15  Mich.   115; 

13  N.  Y.  Supp.  406;   Crozier  v.  Bos-  American    Transp.    Co.    v.   Moore,    5 

ton,  etc.,  R.  Co.,  43  How.  Pr.  (N.  Y.)  Mich.  368,  24  How.   (U.  S.)   1;  Clark 

466;    Gore  v.  Norwich,   etc.,  Transp.  v.  Burns,   118  Mass.  275;   Abbott  v. 

Co.,  3  Daly    (N.  Y.),  354;    Mudgett  Bradstreet,     55    Me.    530;    American 

V.  Bay  State  Steamboat  Co.,  1  Daly  Steamship   Co.  v.  Bryan,  83  Pa.   St. 

(N.   Y.),   151;    Macklin   v.  New  Jer-  446. 

aey  Steamboat  Co.,  7  Abb.  Pr.  N.  S.  69.  Macklin  v.  New  Jersey  Steam- 

(N.  Y.)    229;   The  Crystal  Palace  v.  boat  Co.,  7  Abb.  Pr.  N.  S.    (N.  Y.) 

Vanderpool,    55    Ky.     (16    B.    Mon.)  339. 
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And  such  a  regulation  is  unreasonable  and  does  not  apply  where 
the  passenger  is  furnished  with  a  a  stateroom,  except  as  to  baggage 
not  necessary  to  be  used  on  the  voyage.™    It  is  the  duty  of  the  car- 
rier to  carry  the  passenger  and  his  baggage  on  the  same  train, 
and  if  it  charges  and  receives  compensation  for  extra  baggage, 
to  carry  it  on  the  same  train  with  the  passenger.''     Baggage  not 
forwarded  at  the  same  time  with  the  passenger  is  subject  to  the 
usual  charges  for  freight  and  the  ujarrier  is  not  liable  therefor 
as  baggage,'^  except  where  the  carrier  is  at  fault  for  not  transport- 
ing it  at  the  same  time,'^  or  where  it  expressly  consents  to  so 
transport  it.'^     The  carrier  is  liable  for  the  wrongful  conversion 
of  the  baggage  of  a'  passenger  by  its  servants  and,  to  escape  lia- 
bility therefor,  it  must  replace  the  same  in  the  actual  custody 
and  possession  of  the  owner.'^    A  tender  more  than  a  year  after 
demand  will  not  relieve  it  of  liability.'^    A  carrier  is  also  liable 
for  delay  in  the  delivery  of  baggage  whether  the  same  is  injured 
thereby  or  not."    In  the  absence  of  special  .agreement,  the  carrier 
does  not  incur  liability  as  an  insurer  of  the  baggage  of  a  passen- 
ger, unless  the  passenger  accompanies  it  in  its  transportation,  or 
is  prevented  from  so  doing  by  the  fault  of  the  carrier ;  and,  where 

70.  Crozier  v.  Boston,  etc.,  Steam-  74.  Howell  v.  Grand  Trunk  R. 
boat  Co.,  43  How.  Pr.  (N.  Y.)  466;  Co.,  36  N.  Y.  Supp.  544;  Warner  t. 
Horn  V.  Kermit,  4  E.  D.  Sm.  (N.  Y.)  Burlington,  etc.,  R.  Co.,  33  Iowa, 
453.  166;   Logan  v.  Pontchartrain  R.  Co., 

71.  Glasco  V.  New  York  Cent.,  R.  11  Rob.   (La.)   24. 

Co.,  36  Barb.    (N.  Y.)    557;   Blumen-  75.  McCormick      v.      Pennsylvania 

thai    V.    Maine  Cent.  R.  Co.,  79  Me.  Cent.   R.  Co.,   99  N.  Y.   65,   53  Am. 

550 ;    Collins  v.  Boston,  etc.,  R.  Co.,  Rep.  6,  21  Am.  &  Eng.  R.  Gas.  396 ; 

64   Mass.    10    Gush.    506.      See    also,  Morris  v.  Third  Ave.  R.  Co.,  23  How. 

cases  cited,  note  44,  §  2,  ante.     Com-  Pr.  (N.  Y.)  345,  1  Daly  (N.  Y.),  202. 

pare  Wilson  v.   Chesapeake,  etc.,  R.  76.  Lake    Shore,    etc.,    R.    Co.    v. 

Co.,  31  Gratt.    (Va.)    654.  Warren,  3  Wyo.  134,  21  Am.  &  Eng. 

72.  See  cases  cited  in  last  preced-  R.  Cas.  303. 

ing  note.  77.  International,    etc.,    R.    Go.    v. 

73.  McCormick  v.  Pennsylvania  Philips,  63  Tex.  590.  See  also,  An- 
Cemt.  R.  Co.,  99  N.  Y.  65 ;  St.  Louis  derson  v.  Toledo,  etc.,  R.  Co.,  32  Iowa, 
S.  W.  R.  Co.  V.  Ray  (Tex.),  35  S.  W.  86,  10  Am.  Ry.  Rep.  16,  as  to  statu- 
951.  tory  penalty  for  such  delay. 
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the  owner  does  not  become  a  passenger,  the  carrier  would  not  have 
his  property  in  the  character  of  baggage,  and  would  not  be  re- 
sponsible for  it  as  such.™  Where  a  carrier  receives  a  trunk  of 
a  traveling  salesman,  with  notice  that  it  contained  samples,  for  the 
transportation  of  which  it  charges  and  receives  extra  compensia- 
tion,  it  is  liable  for  its  value  if  lost  while  in  its  custody,  not  on  its 
contract  for  the  transportation  of  the  passenger  and  his  personal 
baggage,  but  on  its  contraict  to  carry  the  same  as  freight.™ 

§  4.  Loss  or  injury  of  money  or  valuables. 

As  we  have  already  shown,*"  a  carrier  is  liable  as  an  insurer  for 
the  loss  of  money  necessary  for  traveling  expenses,  and  jewelry  for 
personal  use,  carried  by  a  passenger  as  baggage  in  a  trunk.*'  But 
a  carrier  is  not  liable  for  the  loss  of  money  carried  by  a  passenger 
on  his  person  during  the  performance  of  the  contract  of  carriage, 
unless  the  loss  is  shown  to  have  been  the  result  of  the  carrier's 
negligence.*^  Where  a  passenger's  suit  case  containing  money 
and  jewels  was  given  to  a  trainman  near  the  passenger's  destina- 
tion to  be  carried  off  the  train  for  her,  and  the  valuables  were 
missing  when  it  was  redelivered  after  being  carried  forty  or  fifty 
feet,  the  carrier  was  guilty  of  gross  negligence.*'    A  sealed  letter 

78.  Wood   V.   Maine   Cent.   R.    Oo.,  79.  Trimble    v.    New    York    Cent., 

98  Me.   98,   56  Atl.   457,   99   Am.   St.  etc.,  R.  Co.,   162  N.  Y.  84,   56  N.  E. 

Rep.  339,  the  same  rule  applies  where  532,  48  L.  R.  A.  115;  Sloman  v.  Great 

the  owner  did  not  intend  to   accom-  Western  R.   Co.,   67  N.  Y.   214;   Tal- 

pany  his  baggage  the  entire  distance,  cott  v.  Wabash  R.  Co.,  159  N.  Y.  470, 

and  did  not  do  so.  54  N.  E.  1. 

A   steamship   company   is   not    re-  80.  See  §  1,  chap.  21,  supra. 

sponsible     for     the     destruction     of  81.  Battle  v.  Columbia,  etc.,  R.,  70 

trunks  by  fire  while  detained  at  the  S.  C.  329,  49  S.  E.  849. 

custom  house,  where  a  passenger,  on  82.  Kniericm   v.   New  York   Cent., 

arrival     in     Germany,     directed     his  etc.,  R.  Co.,  109  App.  Diy.    (N.  Y.) 

trunks   to   be   forwarded   to   him   by  709,   96  N.  Y.   Supp.   602,   17  N.  Y. 

slow    freight  via    London   to  an   in-  Ann.  Cas.  415. 

terior  town   in   England.     Parker  v.  83.  Hasbrouck  v.  New  York  Cent., 

North    German    Lloyd   S.   S.   Co.,   74  etc.,  R.  Co.,   64  Misc.  Rep.    (N.  Y.) 

App.  Div.  (N.  Y.)   16,  76  N.  Y.  Supp.  478,    118   N.   Y.    Supp.    735,   holding 

806.  also,  where  plaintiff  took  passage  to 
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with  bank  notes  inclosed,  delivered  by  a  passenger  to  the  clerk  of 
a  steamboait  for  safe-keeping,  is  simply  a  contract  of  deposit  be^ 
tween  them,  and  the  steamboat  is  not  liable  for  the  loss  of  the 
notes/^  A  steamboat  is  responsible  for  money  deposited  with  the 
captain  by  travelers,  when  the  deposit  is  a  necessary  one.**  The 
owners  of  a  steamboat  are  not  liable  for  the  loss  of  money  in- 
trusted to  the  clerk  by  a  passenger,  unless  a  known,  and  estab- 
lished usage  for  a  steamboat  to  car^y  money  for  hire,  on  account 
of  the  owners,  is  shown. ^^  Where  money  was  intrusted  to  the 
owner  of  steamboat  by  a  passenger,  who  paid  no  more  than  the 
regular  fare,  and  the  money  was  stolen  from  the  safe,  and  the 
extra  watchman  employed  about  the  boat  was  not  produced  as  a 
witness,  the  owner  was  liable  as  a  mandatary,  and  there  was  evi- 
dence of  a  want  of  ordinary  care  called  for  under  the  circumstances 
to  sustain  a  verdict  for  the  plaintiff.*' 

§  5.  Notice  to  carrier  of  nature  and  value  of  goods. 

As  stated  in  a  preceding  section,**  if  a  carrier  receives  for  car- 
riage from  a  passenger  trunks,  valises,  or  other  receptacles  contain- 
ing merchandise  or  articles  other  than  personal  baggage,  either 
with  or  without  payment  of  an  extra  charge,  and  with  knowledge  or 
notice  of  the  contents  of  the  trunks,  the  carrier  is  liable  as  an  in- 
surer for  any  loss  or  damage  while  in  its  custody.*'    But  a  common 

visit  her   daughter   in   another  state  84.  Wilcox  v.  The  Philadelphia,  9 

and  carried  in  her  pocket  book  $20  La.  80,  29  Am.  Dec.  436. 

for  expenses  and  four  diamond  rings  85.  Dunn  v.  Branner,  13  La.  Ann. 

which  were  suitable  to  her  station  in  453. 

life,  and  which  she  expected  to  wear  86.  Whitmore  v.  The   Caroline,  20 

at  a  social  function  to  be  held  at  her  Mo.  513. 

destination,  and  the  money  and  three  87.  Jenkins  v.  Motlow,  33  Tenn.  (1 

rings  worth  $1,500  were  missing  from  Sneed)   428,  60  Am.  Dec.  154. 

her  suit  case  when  it  was  returned  to  88.  See   §   4,  chap.  31,  and  cases 

her  by  the  trainman  who  assisted  her  there  cited. 

to   alight,  that  both  the  money  and  89.  Ala. — Central  of  G-a.  R.  Co.  v. 

rings  were  a  part  of  her  baggage,  so  Joseph,  125  Ala.  313,  28  So.  35,  but 

that    she   was     entitled    to     recovei"  ».  carrier  whose  agent  sells  a  ticket 

against  the  company  for  their   loss.  to  a  passenger,  and  ch«cks  his  valise 
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carrier  of  passengers  and  their  baggage  is  not  liable  for  the  loss, 
through  its  negligence,  of  merchandise  or  articles  other  than  per- 
sonal baggage,  carried  without  the  knowledge  of  the  carrier  or  any 
of  its  servants,  in  the  trunk,  valise  or  other  receptacle  of  a  passen- 
ger.    There  is  no  liability  therefor  either  on  its  contract  or  as 


is  not  bound  by  the  knowledge  of  the 
agent  that  the  valise  contains  only 
merchandise,  such  knowledge  not 
coming  to  the  agent  in  the  transac- 
tion of  the  carrier's  business,  but  in 
the  purchase  of  personal  wearing  ap- 
parel. 

Ark. — ^Kansas  City,  etc.,  E.  Co.  v. 
MeGahey,  63  Ark.  344,  38  S.  W.  659, 
36  L.  R.  A.  781,  58  Am.  St.  Rep.  Ill, 
where  three  members  of  a  family  of- 
fered for  transportation,  as  their 
baggage,  two  trunks  and  three  boxes, 
having  the  appearance  of  being  packed 
•ftith  merchandise,  and  aggregating 
over  500  pounds  in  weight,  the  car- 
rier was  chargeable  with  notice  that 
the  contents  exceeded  the  ordinary 
luggage  of  three  persons. 

Iowa. — Bergstrom  v.  Chicago,  etc., 
R.  Co.,  134  Iowa,  333,  111  N.  W.  818, 
10  L.  R.  A.  N.  S.  1119,  a  carrier  is 
bound  by  the  act  of  its  baggage  mas- 
ter who  receives  and  checks  a  trunk 
as  personal  baggage  of  a  passenger 
with  knowledge  that  it  contains  goods 
not  baggage,  without  advising  the 
passenger,  ignorant  of  the  extent  of 
his  authority,  that  he  exceeds  his  au- 
thority, and  is  liable  for  the  loss 
thereof. 

Xy.— Illinois  Cent.  R.  Co.  v.  Mat- 
thews, 114  Ky.  973,  24  Ky.  Law  Rep. 
1766,  73  S.  W.  303,  60  L.  R.  A.  846, 
103  Am.  St.  Rep.  316,  the  paying  of 
overweight  charges  on  baggage  is  not 
of  itself  such  notice  to  the  company 
83 


that  the  trunk  contains  miwchandise, 
or  other  articles  than  the  passenger's 
ordinary  baggage,  as  will  render  the 
company  liable  as  a,  carrier  for  such 
articles. 

Mich. — Dahrooge  v.  Pere  Marquette 
R.  Co.,  144  Mich.  544,  13  Detroit  Leg. 
N.  381,  108  N.  W.  383,  and  it  need 
not  be  shown  that  the  agent  of  the 
carrier  was  expressly  notified  that 
the  articles  were  merchandise,  but  it 
is  sufficient  if  the  agent  had  notice 
or  knowledge  sufficient  to  put  him  on 
inquiry. 

Miss. — New  Orleans,  etc.,  R.  Co.  v. 
Shaekleford,  87  Miss.  610,  40  So.  437, 
4  L.  R.  A.  N.  S.  1035,  113  Am.  St. 
Rep.  461. 

Mo. — Eiccies  v.  Wabash  R.  Co.,  115 
Mo.  App.  515,  91  S.  W.  1018,  but  the 
fact  that  merchandise  being  carried 
by  a,  passenger  was  carried  in  re- 
ceptacles, called  sample  cases,  did  not 
conclusively  show  that  the  carrier 
knew  that  they  contained  merchan- 
dise. 

N.  T.— Trimble  v.  New  York  Cent., 
etc.,  R.  Co.,  163  N.  Y.  84,  56  N.  E. 
533,  48  L.  R.  A.  115,  affg.  39  App. 
Div.  403,  57  N.  Y.  Supp.  437,  and 
where  a  baggageman  receives  a  trunk 
of  a  commercial  traveler,  on  which 
he  charges  extra  compensation  for  ex- 
cess of  weight,  and  marks  it  as  a 
sample  trunk,  the  company  is 
chargeable  with  notice  of  the  exces- 
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bailee  of  the  property.'"  A  common  carrier  is  liable  for  baggage 
it  receives  from  a  passenger  for  transportation,  and  which  is  never 
delivered,  though  the  owner  does  not  inform  the  carrier  of  the 
specific  articles  the  baggage  contains.'^  A  passenger  to  bind  the 
carrier  and  create  a  liability  for  baggage,  is  not  bound,  in  the  ab- 
sence of  reasonable  injuiry,  to  disclose  the  contents  of  her  suit  case 
or  the  value  thereof,  at  the  same  time  she  checks  the  same.°^  Where, 
in  an  action  by  a  passenger  for  loss  .of  her  baggage,  plaintiff's  right 
to  the  transportation  of  the  articles  contained  in  her  trunk  as  set 
out  in  a  bill  of  particulars  was  not  questioned  in  the  pleadings, 
defendant  was  not  entitled  to  an  instruction  that  it  was  not  re- 
sponsible for  the  loss  of  field  glasses,  opera  glasses,  jewelry,  and 
thimbles  transported  as  baggage  unless  notice  was  given  to  the 
carrier's  servants  that  such  articles  were  included  in  the  baggage.'* 


sive  weight,  and  that  its  contents  are 
other  than  personal  baggage. 

N.  0.— Charlotte  Trouser  Co.  v. 
Seaboard  Air  Line  Ry.,  13'9  N.  0.  382, 
51  S.  E.  973. 

S.  C- — Fleiscliman,  Morris  &  Co.  v. 
Southern  Ky.,  76  S.  C.  237,  56  S.  E. 
974,  9  L.  R.  A.  N.  S.  519. 

Tex. — St.  Louis,  etc.,  R.  Co.  v. 
Green  (Tex.  Civ.  App.),  97  S.  W.  531. 

90.  III. — Illinois  Southern  Ry.  v. 
Antoon,  132  111.  App.  359,  when  a 
person  under  pretence  of  having  bag- 
gage transported  places  in  the  hands 
of  the  agent  of  the  carrie*  merchan- 
dise or  other  valuables,  without  noti- 
fying it  of  its  character  and  value, 
he  practices  a  fraud  on  the  carrier 
which  will  prevent  his  recovery  in 
case  of  loss,  except  it  o«curs  through 
gross  negligence. 

N.  Y.— Gurney  v.  Grand  Trunk  Ry. 
of  Canada,  59  Hun  (N.  Y.),  625,  14 
N.  Y.  Supp.  331,  37  N.  Y.  Rep.  155; 
Nathan  v.  Woolverton,  69  Misc.  Rep. 
/■\T    VI    4PR.    137   N.   Y.    SuTin.    442, 


afTd.  137  N.  Y.  Supp.  1133,  where  a 
passenger  checks  his  trunk  without 
notice  to  the  carrier  that  it  contains 
anything  but  ordinary  baggage, 
though  it  contains  merchandise  of 
great  value,  on  loss  of  the  trunk  Ms 
silence  will  prevent  him  from  recov- 
ering for  breach  of  contract  of  car- 
riage. 

Ohio. — Toledo,  etc.,  R.  Co.  v.  Bow- 
ler &  Burdick,  63  Ohio  St.  374,  58 
N.  E.  813,  the  carrier  is  not  liable 
where  the  loss  is  occasioned  by  ordi- 
nary negligence,  and  not  that  gross 
negligence  which  amounts  to  willful- 
ness and  evinces  a  reckless  disregard 
of  the  rights  of  others. 

Tenn. — Yazoo,  etc.,  R.  Co.  v.  Bald- 
win, 113  Tenn.  305,  81  S.  W.   599. 

91.  Galveston,  etc.,  R.  Co.  v.  Fales, 
33  Tex.  Civ.  App.  457,  77  S.  W.  334. 

92.  Doerner  v.  St.  Louis  &  S.  F.  R. 
Co.,  149  Mo.  App.  170,  130  S.  W.  63. 

93.  St  Louis  S.  W.  R.  Co.  v.  John- 
son, 82  Ark.  365,  102  S.  W.  20';, 
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A  carrier  receiving  a  trunk  for  carriage  by  freight  without  notice 
that  it  contains  money  is  liable  for  the  larceny  of  the  money  by  an 
agent  of  the  carrier  in  whose  immediate  care  the  trunk  was  placed, 
though  the  carrier  would  not  have  been  liable  if  the  money  had 
been  stolen  by  a  stranger,  or  had  been  lost  by  its  negligence,  or 
other  cause,  and  though  the  shipper  was  guilty  of  the  first  wrong 
in  failing  to  notify  the  carrier  of  the  fact  that  the  trunk  con- 
tained money.'*  A  passenger,  in  the  absence  of  a  request,  is  not 
bound  to  volunteer  information  to  the  carrier's  servants  as  to  the 
nature  and  value  of  his  baggage,  or  the  amount  of  money  he  has 
with  him,  provided  it  is  only  such  and  so  much  as  he  is  warranted 
in  carrying  for  the  journey  contemplated.'^  Under  the  New  York 
Public  Service  Commission  Law,  which  provides  that  a  carrier 
shall  be  liable  for  loss  of  property  carried  as  baggage  up  to  the  full 
value,  regardless  of  the  character  thereof,  but  that  the  value  in 
excess  of  $150  shall  be  stated  to  the  carrier  on  delivery,  who  may 
then  make  a  reosonable  charge  for  the  assumption  of  liability  in 
excess  of  $150,  defendant,  for  the  regular  fare,  undertook  to  carry 
a  trunk  containing  articles  constituting  proper  personal  baggage 
of  the  value  of  $550,  and  through  its  negligence  the  trunk  was  lost. 
Plaintiff  did  not  state  the  value  of  the  trunk  or  pay  any  extra 
charge,  and  no  inquiry  as  to  value  was  made  by  defendant,  but  a 
copy  of  its  tariff  published  and  filed  with  the  commission,  while 
providing  for  such  charge,  directed  its  agents  not  to  inquire  the 
value  of  baggage  and  to  make  extra  charge  only  when  the  owner 
voluntarily  stated  its  value.  It  was  held  that  the  defendant  was 
liable  for  the  full  value  of  the  contents  of  the  trunk  lost  through 
its  negligence;  that  the  qualifying  clause  as  to  statements  of  ex- 
cess value  is  for  the  carrier's  benefit  and  may  be  waived  by  it ;  and 
that  the  clause  qualifying  its  liability  as  insurer  does  not  operate 
to  limit  the  carrier's  liability  to  the  sum  of  $150  unless  excess  value 

94.  Chesapeake  &  O.  R.  Co.  v.  Hall,  95.  Godfrey  v.  Pullman  Cb.,  87  S. 

1-'«  Kv.  379,  124  S.  W.  373.  '~'-  361.  69  S.  E.  666. 
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is  stated.'^  The  packing  of  articles,  not  baggage,  in  a  laundry 
basket  does  not  give  notice  to  the  carrier  of  the  character  of  the 
articles.'^ 


§  6.  Liability  of  carrier  for  baggage  generally. 

A  common  carrier  is,  at  common  law,  liable  to  the  full  extent 
of  a  passenger's  loss  of  baggage.-'  A  carrier  is  an  insurer  of  bag- 
gage delivered  into  its  possession  against  all  losses,  save  those  from 
the  act  of  God  and  the  public  enemy.^  A  carrier's  liability,  as 
such,  for  the  baggage  of  a  passenger,  continues  during  transporta- 
tion and  for  such  a  time  thereafter  as  affords  the  passenger  a  rea- 
sonable opportunity  to  remove  the  same,  though  the  relation  of 
passenger  and  carrier  ceases  on  completion  of  the  journey.'  A 
common  carrier  is  the  insurer  of  the  baggage  of  a  passenger  so  long 
as  the  relation  of  passenger  and  carrier  exists,  and  such  relation 
exists  as  to  the  baggage  until  it  has  arrived  and  is  discharged  at 
destination,  and  until  the  owner  has  had  a  reasonable  time  and  op- 


96.  Robinson  v.  New  York  Cent., 
etc.,  R.  Co.,  303  N.  Y.  637,  97  N.  E. 
1115,  affg.  145  App.  Div.  391,  129  N. 
Y.  Supp.  1030.  See  also,  Meiater  v. 
Woolverton,  140  App.  Div.  (N.  Y.) 
936,  135  N.  Y.  Supp.  439,  affg.  67 
Misc.  Rep.  167,  131  N.  Y.  Supp.  606. 

97.  St.  Louis,  etc.,  R.  Co.  v.  Miller 
(Ark.),  145  S.  W.  889. 

1.  Ranchau  v.  Rutland  R.  Co.,  71 
Vt.  143,  43  Atl.  11,  76  Am.  St.  Rep. 
761. 

In  the  absence  of  a.  special  agre- 
ment,  the  carrier's  common-law  lia- 
bility for  baggage,  of  the  nature  of 
which  it  is  ignorant,  embraces  only 
such  articles  as  are  baggage  in  a 
technical  sense.  Hubbard  v.  Mobile 
&  O.  R.  Co.,  113  Mo.  App.  459,  S7 
S.  W.  52. 

2.  Ford  V.  Atlantic  Coast  Line  R. 
Cta.,  8  Ga.  App.  395,  68  S.  E.  1073; 
Springer   v.    Pullman    Co.,    334,    Pa. 


173,  83  Atl.  98;  Hubbard  v.  Mobile 
&  0.  R.  Co.,  113  Mo.  App.  459,  87 
S.  W.  63,  a  carrier  is,  in  respect  to 
baggage,  under  the  responsibility  of 
a  carrier  of  freight,  and  is  thus,  in 
the  absence  of  a  special  restriction  of 
liability,  an  insurer;  Wolf  v.  Grand 
Rapids,  etc.,  Ry.,  149  Mich.  175,  14 
Detroit  Leg.  N.  344,  113  N".  W.  732; 
Brick  V.  Atlantic  Coast  Line  R.  Co., 
145  N.  C.  203,  58  S.  E.  1073. 

In  the  absence  of  a  special  agree- 
ment, the  carrier  is  not  an  insurer 
of  baggage,  unless  the  passenger  ac- 
companies it  in  its  transportation,  or 
is  prevented  from  so  doing  by  the 
fault  of  the  carrier.  Wood  v.  Maine 
Cent.  R.  Co.,  98  Me.  98,  56  Atl.  457, 
99  Am.  St.  Rep.  339. 

3.  Kaplan  v.  Titus,  140  App.  Div. 
(N.  Y.)  416,  135  N.  Y.  Supp.  ,S97, 
affg.  64  Misc.  Rep.  81,  117  N.  Y. 
Supp.  944;    Chesapeake  &  O.  R.   Co. 
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portunity  to  claim  it.*  A  railway  company's  liability  as  a  carrier 
of  baggage  is  not  affected  by  the  passenger  going  on  a  later  train 
than  that  carrying  the  baggage."  Where  a  railroad  company 
agreed  to  and  did  furnish  a  baggage  car  for  the  use  of  passengers 
on  an  excursion,  it  was  the  implied  duty  of  the  railroad  as  a  com- 
mon carrier  to  take  charge  of  the  baggage  of  the  passengers  loaded 
on  such  car,  it  being  relieved  from  such  responsibility  only  for 
baggage  which  is  portable  and  which  the  passenger  takes  with 
him.^  Where  a  carrier  refused  to  deliver  a  trunk  to  a  passenger 
upon  demand  and  tender  of  the  sum  due  for  excess  baggage  charges, 
for  the  reason  that  a  C.  O.  D.  excess  check  had  become  detached, 
and  held  the  trunk  until  the  correct  amount  of  excess  charges  could 
be  ascertained,  it  became  an  insurer  against  loss  or  injury  in  re- 
spect to  the  contents  of  the  trunk  during  the  entire  time  of  the 
delay  in  so  far  as  the  articles  comprised  personal  baggage.'  A 
transit  agent,  who  undertakes  to  furnish  transportation  and  con- 
duct tourists  on  a  trip  through  a  foreign  country,  and  "  look  after 
the  baggage  and  all  details  of  the  trip,"  is  not  liable  for  the  loss 
of  the  tourist's  baggage  by  a  carrier  employed  on  the  route,  not 
under  the  control  of  such  agent.^  Where  a  railroad  conductor  in 
charge  of  a  train  sent  one  of  the  trainmen  under  his  control  to 
assist  a  passenger  in  carrying  a  suit  case  from  a  car,  he  acted 
within  the  scope  of  his  employment,  and  for  the  servant's  negli- 
gence the  carrier  was  liable.'    A  street  car  passenger,  to  recover  for 

V.  Bcasley,  104  Va.  788,  52  S.  E.  566,  Jersey,   81  N.  J.  Law,   571,   79  Atl. 

3  L.  R.  A.  N.  S.  183.  289. 

A  carrier  need   not  notify   a  pas-  6.  Burnes  v.  Chicago,  etc.,  Ry.  Co., 

senger  of  the  arrival  of  his  trunk  at  167  Mo.  App.  62,  128  S.  W.  236. 

its  destination,  in  order  to  terminate  7.  Mexican    Cent.    Ry.    Co.    v.    De 

its  obligation  as  common  carrier  on  Rosear    (Tex.  Civ.  App.),  109  S.  W. 

his  failure  to  call  for  it  within  a  rea-  949. 

sonable  time.    Moffat  v.  Long  Island  8.  Coleman  v.  Clark,  135  App.  Div. 

R.   Co.,  123  App.  I>iv.    (N.  Y.)    719,  (N.  Y.)   55,  119  N.  Y.  Supp.  881. 

107  N.  Y.  Supp.  1113.  9.  Hasbrouck   v.   New  York   Cent., 

4.  Indiana,  etc.,  R.  Co.  v.  Zilly,  20  etc.,  R.  Co.,  137  App.  Div.    (N.  Y.) 
Ind.   App.   559,   51   N.   E.   141.  532,    122   N.   Y.    Supp.    123,    affg.    63 

5.  Lamed    v.    Central    R.    of    New  Misc.  Rep.  478,  118  N.  Y.  Supp.  735, 
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the-  loss  of  her  baggage,  must  show  either  that  the  carrier  accepted 
the  baggage  under  a  contract,  express  or  implied,  or  that  the  loss 
was  due  to  negligence.'"' 

Expressmen  transporting  the  luggage  of  passengers  from 
or  to  the  depot  of  a  carrier  of  passengers  are  liable  for  in- 
jury to  or  loss  of  such  luggage,  as  carriers  of  baggage,  and 
not  as  carriers  of  freight.^^  Where  a  transfer  company,  for  a  given 
fare  charged  and  paid,  undertakes  to  transport  a  passenger  and  his 
baggage,  it  is  immaterial  whether  it  was  the  general  custom  of 
the  carrier  to  simply  carry  passengers,  and  not  to  hold  itself  out 
as  offering  to  carry  baggage  without  further  compensation.-'^  A 
carrier  is  liable  by  contract,  without  proof  of  negligence,  for  the 
loss  of  the  passenger's  effects  and  money  reasonably  necessary  for 
the  journey,  carried  in  the  passenger's  trunk,  where  the  loss  oc- 
curred while  the  property  was  in  the  carrier's  custody  for  trans- 
portation.*' Where  it  was  agreed  by  a  statement  of  facts,  that  the 
usual  precautions  were  taken  by  a  carrier  for  the  protection  of  bag- 
gage, the  carrier  was  not  liable  for  its  loss."  Where  a  passenger 
found  that  his  grip  had  not  been  put  on  the  train,  and  he  tele- 
graphed to  the  company's  agent  at  the  station  where  it  had  been 
left,  asking  that  the  grip  be  put  on  the  train  and  the  agent  gave 
it  to  the  porter  on  the  train,  to  be  delivered  to  plaintiff,  who  never 
received  the  same,  the  carrier  was  liable.*^     Where  plaintiff,  on 

where  a  passenger  places  his  baggage  11.  Hebard  v.  Riegel,  67  111.  App. 

in  the  custody  of  the   carrier's   em-  584. 

ploye,  the  carrier  is  liable  not  only  12.  City  Transfer  Co.  v.  Draper,  115 

for  theft  by  the  employe,  but  for  his  Ga.  954,  42  S.  E.  221. 

negligence,    and    a   passenger,   if   en-  13.   Knieriem   v.   New  York   Cent., 

titled  to  recover  of  a  carrier  for  loss  etc.,  R.   Co.,   109  App.  Div.    (N.  Y.) 

of  property  contained  in  a  suit  case  709,   96   N.  Y.   Supp.   602,   17   N.  Y. 

delivered  to  the  carrier's  servant,  was  Ann.  Cas.  415. 

not   precluded  by   the   fact  that  the  14.  Murray  v.   International   S.   S. 

suit  case  was  unlocked  when  delivered  Co.,  170  Mass.  166,  48  N.  E.  1093,  64 

to  the  servant.  Am.  St.  Rep.  290. 

10.  Sperry  v.  Consolidated  Ry.  Co.,  15.  A.  Haas  &  Son  v.  Louisiana  & 

79  Conn.  565,  65  Atl.  962,  10  L.  R.  A.  A.  R.  Co.,  76  Ark.  607,  89  S.  W.  1001. 
N.  S.  907. 
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arriving  at  a  junction,  found  that  there  were  no  trains  running  on 
defendant's  road  by  which  she  could  reach  her  destination,  and 
she  left  her  trunk  there,  and  proceeded  to  her  destination  bj 
another  line,  and  after  she  reached  her  destination,  defendant's 
agent  telegraphed  defendant's  agent  at  the  junction  to  forward  the 
trunk  with  charges  for  storage  and  transportation  whereupon  the 
trunk  was  rechecked  and  carried  in  defendant's  baggage  car  to  des- 
tination, the  cheek  being  mailed  to  defendant's  agent,  the  defend- 
ant did  not  transport  the  trunk  as  passenger's  baggage,  and  was 
only  liable  for  its  loss  as  a  carrier  of  goods."    Where  plaintiff's 
baggage  arrived  with  him  over  another  road  at  an  intermediate 
point,  and  was  not  delivered  to  defendant  carrier,  but  was  for- 
warded by  mistake  on  another  road,  when  he  purchased  his  ticket 
from  defendant  railway  company  the  next  morning  to  continue  his 
journey,  it  was  not  liable  for  its  loss,  though  the  baggage  agent, 
who  negligently  forwarded  the  baggage,  was  the  joint  agent  of  all 
the  roads  at  the  station."    A  railroad  company  carrying  a  passen- 
ger and  his  baggage  under  a  free  pass  is  a  gratuitous  bailee  of  the 
baggage,  and  is  liable  for  its  loss  only  when  caused  by  its  negli- 
gence.^^   Where  a  husband  and  wife  sue  together  for  the  loss  of 
baggage  of  the  wife,  the  right  to  maintain  the  action  is  not  affected 
by  the  fact  that  the  husband  was  traveling  with  the  wife  without 
a  ticket  and  without  paying  fare.-''    It  is  the  duty  of  a  railroad 
company  to  protect  the  baggage  of  its  passengers,  while  in  its  cus- 
tody, from  exposure  to  rain,  by  the  exercise  of  due  care.^*    Several 
cases  where  the  carrier  was  held  not  liable  for  loss  or  damage  to 
baggage  because  the  facts  proven  did  not  show  negligence  on  the 
part  of  the  carrier  are  set  forth  in  the  note  below. ^^ 

16.  Hicks  V.   Wabash   E.   Co.,   131      of  Texas   (Tex.  Civ.  App.),  86  S.  W. 
Iowa,  395,  108  N.  W    534,  8  L.  E.  A.      963. 

N.  S.  335.  19.  Yazoo,  etc.,  R.  Co.  v.  Baldwin, 

17.  Yazoo,  etc.,   R.   Co.  v.  McCall,      113  Tenn.  305,  81  S.  W.  599. 

100  Miss.  837,  57  So.  334.  20.  Henry  Sonneborn  &  Co.  v.  South- 

18.  White  V.  St.  Louis  S.  W.  R.  Co.      em  Ry.  Co.,  65  S.  E.  503,  44  S.  E.  77. 

21    Defendant    received    plaintiff's 
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§  7.  Liability  for  loss  or  injury  of  merchandise  other  than  per- 
sonal baggage. 

At  common  law  a  carrier's  liability  as  insurer  for  articles  car- 
ried as  baggage  was  limited  to  articles  properly  constituting  bag- 


trunk  from  a  connecting  carrier, 
cheeked  to  P.  It  not  having  arrived 
as  soon  as  expected,  plaintiff's  com- 
panion directed  that  it  be  Bfcturned  to 
H.,  from  which  it  was  originally 
shipped,  where  it  was  received  and  re- 
checked  to  M.  by  B.,  who  testified 
that  he  did  so  by  plaintiflF's  direction. 
riaintiflF  admitted  that  the  new  check 
for  the  transportation  of  the  trunk 
to  M.  was  received  by  her,  but  denied 
that  she  authorized  the  reehecking  of 
the  trunk  to  M.  H^ld,  that  plaintiff, 
having  accepted  the  check  for  the 
trunk  after  it  had  been  rechecked, 
thereby  ratified  B's  act  in  so  doing, 
and  relieved  defendant  from  further 
liability.  St.  Louis,  etc.,  E.  Co.  v. 
Stone,  78  Ark.  318,  95  S.  W.  470. 

The  Arkansas  statute,  which  pro- 
vides that  railroad  companies  shall  be 
liable  for  the  destruction  of  property 
by  fire  or  from  any  locomotive  used, 
or  caused  by  any  employee  or  servant 
of  the  corporation  in  the  operation  of 
the  railroad,  is  intended  to  cover 
losses  resulting  only  from  the  opera- 
tion of  a  train,  and  did  not  include 
a  fire  by  which  a  passenger's  baggage 
was  destroyed  while  in  a  railroad  de- 
pot, not  set  by  the  operation  of  trains. 
Kansas  City  Southern  Ry.  Co.  v. 
Thomas   (Ark.),  133  S.  W.  1030. 

Where  a  carrier  carried  plaintiff's 
baggage  to  a  point  above  Johnstown, 
where  the  train  was  held  by  reason 
of  washouts,  and,  while  standing 
there,  the  train  was  washed  away, 
and  it  appeared  that,  by  backing  the 


train  down  the  valley  towards  Johns- 
town, a  point  could  have  been  reached 
where,  as  afterwards  appeared,  the 
train  would  have  been  safer,  the  car- 
rier was  not  negligent  in  not  thus 
backing  the  train.  Edson  v.  Pennsyl- 
vania Co.,  70  111.  App.  654. 

A  passenger's  baggage  was  unloaded 
from  a  dray  onto  a  wheeled  truck 
standing  on  the  edge  of  the  platform 
near  the  track,  where  it  was  struck 
by  a  passing  train.  There  was  no 
evidence  that  the  train  was  being  run 
at  an  unlawful  rate  of  speed,  nor  that 
the  engineer  had  any  reason  to  appre- 
hend that  the  dray  or  truck  would  be 
standing  on  or  so  near  the  track  as 
to  invite  a  collision,  and  it  was  shown 
that,  when  the  engine  approached  suf- 
ficiently close  to  the  edge  as  to  make 
discovery  of  the  situation  possible,  it 
was  too  late  to  check  the  speed  of  the 
train  and  avoid  the  collision.  Held, 
that  there  was  no  evidence  of  negli- 
gence in  the  running  of  the  train. 
Lennon  v.  Illinois  Cent.  R.  Co.,  127 
Iowa,  431,  103  N.  W.  343. 

Proof  that  officers  of  the  law,  in 
attempting  to  arrest  a  person  accused 
of  theft,  shot  at  him,  and  shot  into 
a  trunk  in  a  baggage  car,  damaging 
the  goods  therein,  is  not  proof  of  neg- 
ligence of  the  carrier,  where  its  em- 
ployees had  no  connection  with  the 
shooting  or  attempted  arrest,  nor  any 
control  of  the  officers.  White  v.  St. 
Louis  S.  W.  E.  Co.  of  Texas  (Tex. 
Civ.  App.),  86  S.  W.  962. 
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gage,^  but  it  was  liable  as  bailee  for  negligence,  even  though  the 
relation  of  passenger  and  carrier  did  not  exist.^'  As  we  have  al- 
ready shown  in  a  preceding  section/*  a  common  carrier,  who  re- 
ceives articles  as  baggage  with  notice  or  knowledge  of  their  char- 
acter, is  liaWe  for  their  loss,  although  they  be  it  fact  merchan- 
dise.^^ But  a  carrier,  accepting  as  baggage  trunks  containing 
merchandise  without  knowledge  of  their  contents,  is  liable,  as 
bailee  only,  for  gross  negligence.^'  A  carrier  transporting  gooda 
of  a  principal,  as  baggage  of  his  traveling  agent,  without  ncAice 
of  the  principal's  ownership,  is  liable  to  the  principal  only  for 
gross  negligence,  as  a  gratuitous  bailee.^'  Where  the  traveling 
salesman  of  a  firm  purchases  two  tickets,  and  on  these  tickets 
procures  trunks  or  sample  cases,  belonging  to  the  firm,  to  be 
checked  and  transported  as  his  personal  baggage,  the  carrier  is 
not  liable  to  the  firm  if  injury  results  to  the  contents  of  the 
trunks,  even  though  the  salesman  assigns  his  claim  to  the  firm, 


22.  Rohinson  v.  New  York  Cent., 
etc.,  R.  Co.,  203  N.  Y.  637,  97  N.  E. 
1115,  affg.  145  App.  Div.  391,  129  N. 
Y.  Supp.  1030;  Dexter  v.  Syracuse, 
etc.,  R.  Co.,  42  N.  Y.  326,  1  Am.  Rep. 
527;  Merrill  v.  Grinnell,  30  N.  Y. 
594. 

23.  Robinson  v.  New  York  Cent., 
etc.,  R.  Co.,  supra;  Fairfax  v.  New 
York  Cent.,  etc.,  R.  Co.,  67  N.  Y.  11. 

24.  See  §  1,  chap.  24,  and  cases 
there  cited. 

25.  Ark. — Kansas  City,  etc.,  R.  Co. 
V.  McGahey,  63  Ark.  344,  38  S.  W. 
659,  36  L.  R.  A.  731,  58  Am.  St.  Rep. 
Ill;  St.  Louis,  etc.,  R.  Co.  t.  Miller, 
—  Ark.  — ,  145   S.  W.  889. 

III. — Lake  Shore,  etc.,  R.  Co.  v. 
Hoehstim,  67  111.  App.  514. 

Ky. — Illinois  Cent.  R.  Co.  v.  Mat- 
thews, 114  Ky.  973,  34  Ky.  Law  Rep. 


1766,  73  S.  W.  303,  60  L.  R.  A.  846, 
103  Am.  St.  Rep.  316. 

Mick. — Amory  v.  Wabsh  R.  Co.,  130 
Mich.  404,  9  Detroit  Leg.  N.  79,  90 
N.  W.  32. 

Mo. — Sherlock  v.  Chicago,  etc.,  R. 
Co.,  85  Mo.  App.  46. 

W.  Y.— Saleeby  v.  Central  R.  Co.  of 
N.  J.,  99  App.  Div.  (N.  Y.)  163,  90 
N.  Y.  Supp.  1043,  15  N.  Y.  Ann.  Cas. 
353,  affd.  184  N.  Y.  597,  77  N.  E. 
1196. 

Ohio. — Toledo,  etc.,  R.  Co.  v.  Dages, 
57  Ohio  St.  38,  47  N.  E.  1039,  63  Am. 
St.  Rep.  703. 

Or. — Wells  V.  Northern  Ry.  Co.,  59 
Or.  165,  114  Pae.  92. 

26.  Toledo,  etc.,  R.  Co.  t.  Bowler  & 
Burdick  Co.,  9  0.  C.  D.  465. 

27.  Cattaraugus  Cutlery  Co.  v.  Buf- 
falo, etc.,  R.  Co.,  24  App.  Div.  (N.  Y.) 
367,  48  N.  Y.  Supp.  451. 
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since  the  contract  of  transportation  is  a  personal  contract,  and 
the  claim  for  a  breach  is  not  assignable.^*  Where  a  mileage  book 
signed  by  a  person  to  whom  it  is  issued  contains  a  stipulation 
that  the  right  to  travel  does  not  carry  with  it  any  privilege  for  the 
transportation  of  merchandise  or  goods  of  any  kind,  and  tiat  no 
claim  should  be  made  for  loss  or  damage  to  baggage,  except  for 
the  wearing  apparel  of  the  person  named  on  the  ticket,  no  claim 
can  be  made  for  the  loss  of  sewing-machine  tools  carried  by  the 
person  owning  the  mileage  book,  and  intended  to  be  sold  by  him 
to  persons  who  might  need  them,  while  he  is  traveling  as  a  sales- 
man for  a  sewing-machine  company.^  A  carrier  is  not  liable  for 
loss  or  injury  to  personal  effects  carried  by  a  passenger,  even 
though  the  loss  or  injury  occurs  through  its  negligence  as  carrier 
or  warehouseman,  where  the  effects  do  not  constitute  baggage.^"  A 
passenger  having  presented  a  bundle  to  be  checked  as  baggage 
without  informing  the  agent  that  a  gun  was  in  it,  thereby  repre- 
senting that  it  contained  nothing  but  baggage,  and  the  baggage 
agent  having  testified  that,  under  the  rule  of  the  company, 
whereby  it  checked  guns  only  when  in  cases,  being  taken  on 
hunting  expeditions,  he  would  not  have  checked  the  bundle  had 
he  known  it  contained  a  gun,  and  it  not  appearing  that  the  pas- 
senger was  going  on  a  hunting  trip,  or  that  he  needed  the  gun 
for  his  own  comfort,  convenience,  protection,  or  defense  on  the 
journey,  the  carrier  was  not  liable  for  the  loss  of  the  gun  from 
the  bundle." 

§  8.  Loss  or  injury  of  property  under  control  of  passenger. 

As  we  have  shown  in  a  preceding  section,'^  where  a  carrier  does 
not  take  full  possession  of  the  baggage  of  a  passenger,  but  the 

28.  Missouri   Pao.   R.  Co.  v.  Live-  Eosear    (Tex.  Civ.  App.),  109  S.  W. 
right,  7  Kan.  App.  772,  53  Pac.  763.  949. 

29.  Philadelphia    &    R.    R.    Co.    v.  31.  Denver  &  R.  G.  R.  Co.  v.  John- 
Kiist,  38  Pa.  Super.  Ct.  107.  son,  50  Colo.  187,  114  Pae.  650. 

SO.   Mexican    Cent.   Ry.   Co.   v.   De  32.  See   §   3,   chap.   24,  supra,  and 

cases  there  cited. 
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same  remains  under  his  control,  the  carrier,  in  the  absence  of  a 
special  agreement,  does  not  assume  the  carrier's  liability  of  an 
insurer,  but  becomes  responsible  only  for  failing  to  exercise  rea- 
sonable care  to  protect  the  same  from  loss  or  injury.^'  Where  a 
passenger  on  a  railroad  train  keeps  her  money  in  her  possession 
and  under  her  control,  and  it  is  lost  or  stolen  when  left  mo- 
mentarily by  her  on  a  window  sill  of  the  car,  the  carrier  cannot 
be  held  responsible  as  a  bailee.^  But  where  a  trainman,  acting 
in  the  scope  of  liis  employment,  takes  a  passenger's  suit  case, 
which  had  not  been  checked  as  baggage,  for  the  special  purpose  of 
assisting  the  passenger  off  the  train,  his  possession  is  that  of 
the  carrier,  but  the  carrier's  liability  is  only  that  of  a  bailee  and 
not  that  of  an  insurer,  but  for  a  theft  by  the  employe  the  carrier 
is  liable.^^  Where  a  passenger  on  a  subway  car  lost  a  violin,  due 
to  a  sudden  jerk  of  the  car,  but  without  negligence  of  the  carrier, 
it  was  imder  no  duty  to  stop  the  car  between  stations  to  permit 
him  to  regain  it.'^  Although  steamboat  owners  are  liable  as  com- 
mon carriers,  yet  they  are  not  responsible  for  the  loss  of  the 
wearing  apparel  of  a  passenger,  or  his  money,  which  is  not  de- 
livered to  the  officers  of  the  boat  for  safe  keeping,  but  kept  under 
his  own  immediate  care  and  control.^'  A  steamboat  is  not  liable 
for  the  loss  of  jewelry  usually  worn  by  a  passenger  as  a  part  of 
her  apparel,  but  left  in  her  stateroom  in  a  hand  bag  with  other 
articles  of  personal  use,  and  stolen  while  she  was  at  supper,  as 
the  liability  of  a  carrier  for  the  passenger's  baggage  does  not  ex- 

33.  Conn. — Sperry  v.  Consolidated  be  held  responsible  for  the  theft  of 
Ey.  Co.,  79  Conn.  565,  65  Atl.  963,  the  money  by  a  porter  in  its  employ. 
10  L.  R.  A.  N.  S.  907,  in  the  absence  35.  Haabrouck  v.  New  York  Cent., 
of  a  special  agreement,  a  street  rail-  etc.,  R.  Co.,  203  N.  Y.  363,  95  N.  E. 
road  company  does  not  assume  con-  808,  aflFg.  137  App.  Div.  533,  132  N. 
trol  of  such  baggage  as  its  passengers  Y.  Supp.  133,  which  affirms  64  Misc. 
may  bring  with  them  into  its  cars.  Rep.  478,  118  N.  Y.  Supp.  735. 

34.  Levins  v.  New  York,  etc.,  R.  Co.,  36.  Bursteen  v.  Boston  Elev.  Ey. 
183  Mass.  175,  66  N.  E.  803,  97  Am.      Co.,  311  Mass.  459,  98  N.  E.  37. 

St.  Rep  434,  and  the  carrier  cannot  37.  The  Crystal  Palace  v.  Vander* 


"1 


^5  Kv.    flfi  B.  Mon.)    302. 
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tend  to  articles  which  the  passenger  keeps  in  his  own  charge.^ 
Where  a  passenger's  money  is  stolen  frona  his  stateroom  by  rea- 
son of  his  neglect  to  lock  and  bolt  his  stateroom  door,  the  carrier 
is  not  liable.^'  Where  a  trunk  arrives  at  a  station  early  in  the 
morning,  and  its  owner  fails  to  claim  it  during  the  day,  and  it 
is  consequently  stored  by  the  railroad  company  in  its  baggage 
room  during  the  night,  the  company  will  not  be  liable  for  loss 
caused  by  a  burglar  breaking  into  the  station  and  robbing  the 
trunk,  if  it  appears  that  the  company  exercised  reasonable  and 
ordinary  care  in  the  storage  of  the  trunk.*"  Where  a  plaintiff  and 
his  companion  entered  the  carrier's  smoking  car  with  some  heavy 
iron  tools,  and  laid  them  in  the  aisle  of  the  car,  close  to  their  seat, 
in  violation  of  a  rule  prohibiting  passengers  from  taking  such 
articles  into  a  passenger  car,  and  the  brakeman  remonstrated 
with  plaintiff,  and  with  threatening,  profane,  and  insulting  lan- 
guage, demanded  that  they  "take  care"  of  the  tools,  and  on  plain- 
tiff's refusal  to  interfere,  took  the  tools  to  the  door  of  the  car, 
and  threw  them  from  the  running  train,  the  brakeman's  conduct 
was  not  justified  by  plaintiff's  breach  of  the  rule,  but  the  brake- 
man  was  a  trespasser  ab  initio  for  whose  act  plaintiff  could  re- 
cover.*^ A  petition  charging,  in  substance,  that  a  common  car- 
rier's porter  refused  a  passenger  for  hire,  who,  with  her  nine 
infant  children,  also  passengers  for  hire,  were  changing  cars  on 
the  defendant's  railway  at  a  point  intermediate  the  commence- 
ment and  the  end  of  the  journey,  readmission  to  the  car  in  which 
she  had  been  transported,  and  from  which  she  desired  to  take  her 
suit  case  with  its  contents,  of  the  value  of  $1,525,  although  the 
porter  knew  that  her  suit  case  was  in  the  car,  and  she  informed 

38.  The  R.   E.  Lee,   Fed.   Cas.  No.  given  for  a  thief  to  enter  such  room 
11,690   (3  Abb.  U.  S.  49).  without  detection.     Walsh  v.  The  H. 

39.  The  John  Brooks,  Fed.  Cas.  JNo.  M.  Wright,  Fed.  Cas.  No.  17,115    (1 
7,335    (1  Hask.  U.  S.  439).     But  the  Newb.  Adm.  494). 

vessel  is  liable  for  loss  of  baggage  uy  40.  Moyer  v.  Pennsylvania.  R.  Co., 

theft  from  a  stateroom  in  the  ladies'  31  Pa.  Super.  Ct.  559. 

cabin   which   was    properly    fastened,  41.  Smith  v.  Atchison,  etc.,  R.  Co., 

where    time    and    opportunity    were  123  Mo.  App.  85,  97  S.  W.  1007. 
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him  of  her  purpose,  but  that  he  willfully  refused  to  admit  her, 
and  that  although  the  train  thereafter  remained  for  a  long  time 
at  the  station,  and  she  informed  the  carrier's  agents  and  servants 
in  charge  of  the  train  that  her  suit  case  was  in  the  car,  they  re- 
fused to  deliver  the  suit  case  or  to  permit  her  to  enter  the  car  for 
the  purpose  of  securing  her  property,  and  that  it  was  not  de- 
livered to  her  and  she  had  not  received  it,  states  a  cause  of 
action  against  the  carrier.*^ 

§  9.  Proximate  cause  of  loss  or  injury  of  baggage. 

Where  a  carrier,  through  its  negligence,  fails  to  send  a  pas- 
senger's baggage  by  the  same  train  with  the  passenger,  it  is  liable 
for  the  loss  of  the  baggage  if  destroyed,  due  to  such  delay,  by 
an  act  of  God.*^  Damage  to  baggage  resulting  from  a  heavy  rain 
does  not  excuse  a  carrier,  as  being  an  act  of  God,  unless  it  is 
shown  that  the  injury  could  have  been  prevented  by  any  reason- 
able care."  If  there  be  any  negligence  on  the  part  of  a  carrier  in 
the  care  of  baggage  in  leaving  it  exposed  to  the  rain,  the  carrier 
cannot  escape  responsibility  by  showing  that  the  act  of  God  was 
the  cause  of  the  injury.*^  Fire  caused  by  lightning  is  an  act  of 
God,  and  for  injuries  resulting  therefrom  to  a  passenger's  bag- 
gage a  carrier  is  not  liable.*^  A  sudden  and  extraordinary  flood 
in  a  river  is  to  be  regarded  as  the  act  of  God ;  and,  in  an  action 
by  the  owner  of  baggage  for  damage  caused  thereby,  the  jury  are 
to  determine,  from  all  the  circumstances  of  the  case,  whether, 
after  the  baggage  master  of  the  railroad  company  received  and 
checked  such  baggage,  the  flood  came  so  suddenly  that,  under 
the  circumstances,   the  injury   could   not  reasonably  have  been 

42.  O'Grady  v.  Chicago,  etc.,  E.  Co.,  44.  J.  Harzburg  &  Co.  v.  Southern 
90  Neb.  339,  133  N.  W.  426.  Ey.  Co.,  65  S.  C.  539,  44  S.  E.  75. 

43.  Wald  V.  Pittsburgh,  etc.,  R.  Co.,  45.  Henry  Sonneborn  &  Co.  v.  South- 
162  111.  545,  44  N.  E.  888,  35  L.  R.  A.  ern  Ry.  Co.,  65  S.  C.  502,  44  S.  E. 
356,  53  Am.  St.  Rep.  333.     See  also,  77. 

Wald  V.  Pittsburg,  etc.,  R.  Co.,  60  111.  46.    McCormick      v.      Pennsylvania 

App.  460.  Cent.  E.  Co.,  80  N.  Y.  353. 
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prevented  by  the  company  or  its  agents  by  the  use  of  all  possible 
means;  and  if  they  find  that  it  could  have  been  done  with  the 
exercise  of  reasonable  and  proper  and  all  possible  means  that 
could  have  been  exercised  and  used  by  its  agents,  it  was  bound  to 
place  such  baggage  in  a  place  of  safety  and  prevent  damage  to 
the  goods,  and  the  owner  is  entitled  to  recover.*'  Negligence  in 
suddenly  starting  a  street  car  while  a  passenger  is  getting  on 
the  step  is  the  proximate  cause  of  an  injury  to  a  violin  carried 
by  him,  which  struck  against  a  pillar  beside  the  track  as  he  was 
thrown  to  one  side  by  the  jerk  of  the  car  in  starting.^ 

§  10.  Loss  or  injury  of  baggage  —  contributory  negligence  of 
passenger. 

A  female  passenger  was  not  guilty  of  contributory  negligence 
by  giving  her  heavy  suit  case  to  a  trainman  near  her  destination 
to  remove  it  upon  alighting  at  the  end  of  her  journey;  it  being 
his  duty  to  assist  passengers  to  alight.*'  A  woman  passenger, 
who  has  delivered  a  suit  case  to  a  trainman  to  assist  her  from 
the  train  on  his  assurance  that  the  train  was  about  to  stop  at  her 
station,  is  not  guilty  of  contributory  negligence  if  after  about 
fifteen  minutes  has  passed  and  the  train  has  not  stopped  she  does 
not  seek  out  the  trainman  and  retake  the  suit  case,  and  keep  it 
until  the  train  reaches  the  station.^  A  passenger  riding  on  a  pass 
who  bases  his  right  to  recover  for  loss  of  his  gun  from  his  bundle 
checked  as  baggage  only  on  the  principle  that  the  carrier  is 
liable  for  such  negligence  as  would  charge  a  gratuitous  bailee, 
cannot  prevail,  notwithstanding  evidence  of  the  carrier's  negli- 
gence, where  contributing  therewith  to  the  loss  was  the  passen- 
ger's own  wrong-ful  act  in  presenting  to  the  baggage  agent  the 

47.  Stroups  V.  Wabash,  etc.,  R.  Co.,  etc.,  R.  Co.,  64  Misc.  Rep.  (N.  Y.) 
17  Fed.  209.  478,  118  N.  Y.  Supp.  735. 

48.  Schalscha  T.  Third  Ave.  E.  Co.,  50.  Hasbrouck  v.  New  York  Cent., 
19  Misc.  Rep.  (N.  Y.)  141,  43  N.  Y.  etc.,  R.  Co.,  302  K.  Y.  363,  95  N.  E. 
Supp.  251.  808,  affg.  137  App.  Div.  532,  123  N.  Y. 

49.  Hasbrouck  v.  New  York  Cent.,  Supp.  133,  which  affirms  64  Misc.  Rep. 

478,   118  N.  Y.  Supp.  735. 
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bundle  without  divulging  its  contents,  when  the  rule  of  the  car- 
rier forbade  the  checking  of  a  weapon  except  when  inclosed  in  a 
proper  ease.^^  The  fact  that  a  passenger  negligently  leaves  valu- 
ables in  the  car  does  not  relieve  the  carrier  from  liability."^  The 
fact  that  a  passenger  on  a  train  takes  off  his  coat  and  places  it 
on  an  unoccupied  seat  is  not  such  contributory  negligence  as  will 
prevent  his  recovering  for  money  therein  contained,  lost  by  the 
overturning  of  the  coach  into  the  water.^  Where,  through  fraud 
and  deceit,  the  owner  induced  a  carrier  to  gratuitously  transport 
his  trunk  to  a  certain  place,  and  on  its  arrival  neglected  to  remove 
it,  though  he  had  ample  opportunity  to  do  so,  and  requested  the 
carrier's  agent  not  to  place  it  inside  the  depot,  and  it  remained 
on  the  station  platform  over  night,  and  was  broken  into  and  its 
contents  stolen,  the  carrier  was  not  liable.^*  Where  a  passenger, 
on  alighting  at  a  station,  was  unable  to  get  any  information  when 
his  trunk  would  arrive,  and  it  arrived  the  next  afternoon  and 
was  burglarized  that  night  in  the  station,  and  he  called  for  it 
on  the  next  day,  he  was  not  guilty  of  contributory  negligence,  as 
he  applied  for  the  trunk  in  a  reasonable  time.^  Where,  in  an 
action  by  a  passenger  on  a  steamboat  for  the  loss  of  a  trunk,  it 
appeared  that,  after  arriving  at  the  wharf,  plaintiff  went  to  look 
for  his  baggage,  but,  finding  a  great  crowd  and  much  confusion 
on  the  boat,  he  went  to  the  hotel  in  the  vicinity,  and  sent  a  por- 
ter immediately  for  the  baggage,  he  was  not  guilty  of  negligence, 
as  the  carrier  was  bound  to  take  care  of  the  trunk  for  a  reason- 

51.  Denver  &  E.  G.  R.  Co.  v.  John-  of   all  effort  on  his  part  to  find  it, 
son,  50  Colo.  187,  114  Pac.  650.  will  preclude  a,  recovery,  since  it  was 

52.  Bonner   v.   De   Mendoza    (Tex.  his  duty  to  make  such  reasonable  ef- 
App.),  16  S.  W.  976.  fort   to    regain   his    property    as   the 

53.  Bonner    v.    Grumbach,    2    Tex.  situation  allowed. 

Civ.   App.   482,   21   S.   W.    1010,   but  54.  Burkett  v.  New  York  Cent.,  etc., 

where    the    passenger    recovered    his  R.  Co.,  24  Misc.  Rep.   (N.  Y.)   76,  53 

coat  shortly  after  he  had  gotten  out  N.  Y.  Supp.  394. 

of  the  overturned  coach,  and  immedi-  55.  Felton  v.  Chicago  G.  W.  R.  Co., 

ately  missed  his   money,  his   failure  86  Mo.  App.  332. 

to  notify  the  carrier  of  his  loss,  and 
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able  time  after  arrival  at  the  wharf.^^  A  passenger  whose  ba^ 
gage  was  stolen  from  an  insecurely  fastened  baggage  room,  where 
the  carrier  had  stored  it,  was  not  negligent,  so  as  to  defeat  his 
recovery,  because  he  omitted  to  claim  the  baggage  for  two  days.^* 
Where  a  passenger  by  railroad,  upon  the  arrival  of  the  train  at 
the  place  of  destination,  allowed  his  valise,  for  which  he  held  the 
company's  cheek,  to  remain  in  the  open  depot,  though  in  the 
place  where  baggage  was  usuallji  kept,  in  charge  of  an  agent  of 
the  company,  and  did  not  present  his  check  or  call  for  his  valise, 
or  make  any  arrangement  for  it,  until  nearly  twenty-four  hours 
had  passed,  during  which  time  it  was  stolen,  he  was  chargeable 
with  negligence  and  the  carrier  was  not  liable  for  the  loss.^^"  If 
the  manner  in  which  a  passenger's  baggage  is  packed  for  trans- 
portation by  the  owner  is  objectionable,  the  carrier  must  make 
the  objection  as  a  reason  for  refusing  to  receive  the  property. 
The  full  liability  of  the  carrier  attaches  when  the  property  passes, 
with  his  assent,  into  his  possession,  and  is  not  affected  by  the 
manner  in  which  it  is  loaded.  The  carrier  is  regarded  as  an  in- 
surer of  the  property  carried,  and  upon  him  the  duty  rests  to  see 
that  the  packing  and  conveyance  are  such  as  to  secure  its  safety.^^ 

§  11.  Limitation  of  liability. 

A  carrier  may,  by  special  contract  or  by  a  notice  or  regulation 
assented  to  by  a  passenger  expressly  or  impliedly,  limit  its  liabil- 
ity as  insurer  of  a  passenger's  baggage  to  losses  arising  from  the 
negligence  or  misconduct  of  its  agent,  but  it  cannot  stipulate  for 
exemption  from  liability  for  losses  caused  by  its  own  negligence 
or  wrong-doing,  or  that  of  its  agents  or  servants.^'     It  is  compe- 

56.  Nevins  v.  Bay  State  Steamboat  56e.    Hannibal   &   St.    J.    R.   E.   y. 

Co.,   17  N.  Y.  Super.   Ct.    (4  Bosw.)  Swift,   79  U.  S.    (12  Wall.)    363,   20 

335.  L.  Ed.  423. 

5Ga.  Mote  v.  Chicago  &  N.  W.  R,  57.  N.  Y. — Rawson  v.  Pennsylvania 

Co.,  37  Iowa,  32,  1  Am.  Rep.  313.  E.  Co.,  48  N.  Y.  313,  8  Am.  Rep.  543 ; 

56b.  Holdridge  v.  Vtica,  etc.,  R.  Co.,  Macklin  v.  New  Jersey  Steamboat  Co., 

.ir>  Barb.    (N.  Y.)    191.  7  Abb.  Vr.  N.  S.   (N.  Y.)   329,  9  Am. 
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tent  for  passenger  carriers,  by  specific  regulations  which  are  rea- 
sonable and  not  inconsistent  with  any  statute  or  its  duties  to  the 
public,  and  which  are  distinctly  brought  to  the  knowledge  of  the 
passenger,  to  protect  themselves  against  liability  as  insurers  of 
baggage  exceeding  a  fixed  amount  in  value,  except  upon  addi- 
tional compensation  proportioned  to  the  risk.^^  A  passenger  is 
not  bound  by  a  printed  notice  on  his  ticket  limiting  the  weight 
and  value  of  his  baggage,  unless  he  is  aware  of  it  when  he  pur- 
chases his  ticket,  and  then  he  is  presumed  to  assent  unless  he 


L.  Reg.  N.  S.  239;  Camden,  etc.,  Ry. 
Co.  V.  Belknap,  21  Wend.  (N.  Y.) 
354;  Camden,  etc.,  R.  Co.  v.  Burke, 
13  Wend.  (N.  Y.)  611,  38  Am.  Dee. 
488;  Cole  V.  Goodwin,  19  Wend.  (N. 
Y.)  251,  32  Am.  Dec.  470;  Hollister 
V.  Nowlen,  19  Wend.  (N.  Y.)  234; 
Glovinsky  v.  Cunard  Steamship  Co., 
4  Misc.  Rep.  (N.  Y.)  266;  Weinberg 
V.  Kational  S.  S.  Co.,  57  N.  Y.  Super. 
Ct.  (25  J.  &  S.)  586,  8  N.  Y.  Supp. 
195. 

V.  /8.— Mauritz  v.  New  York,  etc., 
R.  Co.,  23  Fed.  765,  21  Am.  &  Eng. 
R.  Cas.  286;  Saunders  v.  Southern 
Ry.  Co.,  128  Fed.  15,  63  C.  C.  A.  523. 

Ala. — Mobile,  etc.,  R.  Co.  v.  Hop- 
kins, 41  Ala.  486,  94  Am.  Dec.  607, 
the  rule  applies  where  the  passenger 
is  using  a  free  pass. 

III. — Adams  Express  Co.  v.  Stettan- 
ers,  61  111.  184,  14  Am.  Rep.  57. 

Ind. — Indianapolis,  etc.,  R.  Co.  v. 
Cox,  29  Ind.  360,  95  Am.  Dec.  640; 
Louisville,  etc.,  R.  Co.  t.  Nicholai,  4 
Ind.  App.  119,  30  N.  E.  424. 

Kan. — Kansas  City,  etc.,  R.  Co.  t. 
Rodebaugh,  38  Kan.  45,  34  Am.  & 
Eng.  R.  Cas.  219,  15  Pae.  899. 

La. — Logan  v.  Pontchartrain  R.  Co., 
11  Rob.   (La.)  24,  43  Am.  Dec.  199. 
84 


Me. — Sager  v.  Portsmouth,  etc.,  R. 
Co.,  31  Me.  338,  50  Am.  Dec.  659. 

Mass. — Squire  v.  New  York  Cent., 
etc.,  R.  Co.,  98  Mass.  339,  93  Am. 
Dec.  162;  Malone  v.  Boston,  etc.,  R. 
Corp.,  13  Gray  (Mass.),  388,  74  Am. 
Dec.  598. 

2V.  0.— Smith  v.  North  Carolina  R. 
Co.,  64  N.  C.  235. 

Ohio. — Baltimore,  etc.,  R.  Co.  v. 
Campbell,  36  Ohio  St.  647,  38  Am. 
Rep.  617,  3  Am.  &  Eng.  R.  Cas.  246; 
Cincinnati,  etc.,  R.  Co.  v.  Pontius,  19 
Ohio  St.  321. 

Pa. — Bingham  v.  Rogers,  6  W.  &  S. 
(Pa.)  495,  40  Am.  Deo.  581;  Cam- 
den, etc.,  R.  Co.  V.  Baldauf,  16  Pa. 
St.  67,  55  Am.  Dec.  481;  Laing  v. 
Colder,  8  Pa.  St.  (8  Barr)  479,  49 
Am.  Dec.  533. 

8.  C. — Swindler  v.  Hilliard,  2  Rich. 
(S.  C.)    286,  45  Am.  Dec.  733. 

Tenn. — -Coward  v.  East  Tennessee 
R.  Co.,  84  Tenn.  (16  Lea)  325,  57 
Am.  Rep.  327. 

Tex. — International,  etc.,  R.  Co.  v. 
Foltz,  3  Tex.  Civ.  App.  644. 

Va. — Wilson  v.  Cnesapeake,  etc.,  R. 
Co.,   21   Gratt.    (Va.)    654. 

58.  New  York  Cent.,  etc.,  R.  Co.  v. 
FraloflF,  100  U.  S.  24;   The  Majestic, 
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objects.  The  burden  of  proving  such  assent  is  upon  the  carrier.^' 
An  acceptance  of  baggage  by  the  carrier  as  offered,  either  upon 
payment  of  extra  compensation  or  with  a  knowledge  of  the  facts, 
constiututes  an  implied  waiver  of  the  limitation  in  the  ticket.^" 
But  if  by  fraud  or  misrepresentation  on  the  part  of  the  passenger  or 
others,  the  carrier  is  induced  to  receive  an  amount  greater  than 


56  Fed.  344;  Humphreys  v.  Perry, 
148  U.  S.  627,  54  Am.  &  Eng.  R.  Cas. » 
29,  revg.  39  Fed.  417,  40  Am.  &  Eng. 
R.  Cas.  636;  Cole  v.  Goodwin,  19 
Wend.  (N.  Y.)  251,  32  Am.  Dec.  470; 
Davis  V.  Chicago,  etc.,  R.  Co.,  93  Iowa, 
744;  Norfolk,  etc.,  R.  Co.  v.  Irvine, 
84  Va.  553;  Shaw  v.  Canadian  Pac. 
R.  Co.,  ^  Manitoba  L.  Rep.  334;  Ja- 
cobs V.  Central  R.  Co.  of  N.  J.,  208 
Pa.  535,  57  Atl.  983,  19  Pa.  Super. 
Ct.  13.. 

Whether  any  particular  regulation 
is  resonable  must  be  determined 
from  the  facts  in  the  case  and  is 
generally  a  question  for  the  jury. 
Glovinsky  v.  Cunard  Steamship  Co., 
4  Misc.  -R«p.  (N.  Y.)  266,  24  N.  Y. 
Supp.  136;  Weber  Co.  v.  Chicago,  etc., 
R.  Co.,  93  Iowa,  364,  60  N.  W.  637; 
Texas  Mexican  R.  Co.  v.  Willis,  3 
Tex.  App.  Civ.  Cas.,  §  71;  Norfolk, 
etc.,  R.  Co.  V.  Irvine,  84  Va.  553.  A 
provision  limiting  liability  to  $50,  in 
a  ticket  for  a  first  class  cabin  passage 
across  the  Atlantic,  in  a  first  class 
steamer,  is  unreasonable.  The  New 
England,  110  Fed.  415;  Glovinsky  v. 
Cunard  Steamship  Co.,  4  Misc.  Rep. 
(N.  Y.)  266;  24  N.  Y.  Supp.  136. 
But  see  Steers  v.  Cunard  Steamship 
Co.,  57  N.  Y.  1.  In  the  absence  of 
legislative  enactment  the  law  does  not 
prescribe  any  definite  limit  to  the 
value  Df  baggage,  beyond  which  a  car- 


rier is  not  liable.  Galveston,  etc.,  R. 
Co.  V.  Fales,  33  Tex.  Civ.  App.  457, 
77  S.  W.  234. 

59.  Rawson  v.  Pennsylvania  R.  Co., 
48  N.  Y.  213,  8  Am.  Rep.  543;  Wie- 
gand  V.  Cent.  R.  Co.  of  N.  J.,  75  Fed. 
370,  affd.  Central  R.  Co.  v.  Wiegand, 
79  Fed.  991,  25  C.  C.  A.  681;  Indian- 
apolis, etc.,  R.  Co.  V.  Cox,  29  Ind. 
360;  Anderson  v.  Canadian  Pac.  R. 
Co.,  17  Ont.  Rep.  747,  40  Am.  &  Eng. 
R.  Cas.  624 ;  Brown  v.  Eastern  R.  Co., 
11  Cush.  (Mass.)  97.  See  also,  The 
Majestic,  60  Fed.  634;  Gleason  v. 
Goodricn  Transp.  Co.,  32  Wis.  97,  14 
Am.  Rep.  716;  Mauritz  v.  New  York, 
etc.,  R.  Co.,  33  Fed.  765;  Camden, 
etc.,  R.  Co.  V.  Baldauf,  16  Pa.  St.  67; 
Little  Rock,  etc.,'  R.  Co.  v.  Record 
(Ark.),   85   S.  W.   431. 

Where  a  railroad  ticket  has  printed 
on  its  face  in  clear,  legible  type  the 
words :  "  Only  150  pounds  of  baggage 
allowed  each  passenger;  company's 
responsibility  limited  to  $1.00  per 
pound" — ^no  excess  of  the  amount 
specified  can  be  recovered  for  loss  of 
baggage  by  a,  passenger  accepting  the 
ticket.  Mogill  v.  Central  R.  of  N.  J., 
25  Pa.  Super.  Ct.  164. 

60.  Glasco  V.  New  York  Cent.  R. 
Co.,  36  Barb.  (N.  Y.)  557;  Chicago, 
etc.,  R.  Co.  V.  Conklin,  33  Kan.  55. 
But  see  Baldraff  v.  Camden,  etc.,  E. 
Co.,  2  Fed.  Cas.  507. 
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its  rules  prescribe,  its  liability  for  the  excess  is  that  of  a  gratuitous 
bailee  merely. ^^  One  who  receives  from  a  carrier  a  pass  over  its 
lines,  issued  on  condition  that  the  person  accepting  it  agrees  that 
the  company  shall  not  be  liable  under  any  circumstances  for  in- 
jury to  the  person  or  damage  to  the  property,  cannot  recover  the 
value  of  baggage  lost  v^hile  traveling  on  the  pass/^  A  statute 
permitting  a  common  carrier  to  limit  its  liability  for  loss  of  a 
passenger's  baggage  to  a  certain  amount  per  one  hundred  poimds 
by  posting  a  general  notice,  unless  the  passenger  shall  pay  money 
to  the  company  "  by  way  of  insurance  "  for  the  assumption  of 
additional  responsibility,  does  not  apply  to  the  loss  of  a  passen- 
ger's trunk  by  theft  from  the  company  at  the  station  of  departure 
before  the  passenger  has  had  an  opportunity  to  check  it;  the 
gist  of  the  passenger's  action  being  negligence.^  And  where 
a  statute  authorized  carriers  to  limit  their  liability  for  loss  of 
"goods,  merchandise,  or  baggage"  received  for  transportation  by 
notice  "inserted  in  the  bills  of  lading  or  receipts  given  for  such 
merchandise  or  in  the  tickets  of  passengers,"  a  carrier's  liability 
was  not  limited  thereunder  with  respect  to  merchandise  of  a  pas- 
senger transported  in  a  packing  case  without  extra  compensation, 
where  no  bill  of  lading  or  receipt  was  given  therefor  except  the 
passenger's  ticket,  which  limited  the  company's  liability  to  bag- 

Gl.  Humphreys  v.  Perry,  148  U.  S.  Co.   (Conn.),  4  Atl.  261,  55  Am.  Eep. 

627.  115;  Northern  Pac.  R.  Co.  v.  Adams, 

62.   Bissell  v.  New  York  Cent.  R.  34  S.  Ct.  408;   Jacobs  v.  Central  R. 

Co.,  25  N.  Y.  443,  83  Am.  Dee.  369;  Co.   of  N.   J.,   208   Pa.   535,   57   Atl. 

Wells  V.  New  York  Cent.  R.  Co.,  24  983. 

N.   Y.   181;    Perkins    v.    New    York  63.   Williams  v.  Central  R.   Co.  of 

Cent.  R.  Co.,  34  N.  Y.  196,  82  Am.  N.  J.,  93  App.  Div.    (N,  Y.)    582,  88 

Deo.  381;  Holly  v.  gouthern  Ry.  Co.,  N.  Y.  Supp.  434,  affd.  183  N.  Y.  518, 

119  Ga.  767,  47  S.  E.  188;  Quimby  v.  76  N.  E.  1116;  Burnell  v.  New  York 

Boston,  etc.,  R.   Co.    (Mass.),   23  N.  Cent    R.   Co.,  45   N.  Y.   184,   6  Am. 

E.   205,   5   L.  R.  A.   946;   Kinney  v.  Rep.     61;     Pennsylvania    R.    Co.    v. 

Cent.  R.  Co.,  33  N.  J.  L.  407,  90  Am.  Knight,    58    N.    J.    L.    287,    33    Atl. 

Dee.  675;  Muldoon  v.  Seattle  R.  Co.,  845;  Ashmore  v.  Pennsylvania  Stpam 

7  Wash.   528,  35  Pac.  422,  22  L.  R.  Towing,  etc.,  Co.,  28  N.  J.  L.   ISO. 
A.    794;    Griswold   v.    New   York   R. 
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gage  defined  as  wearing  apparel  only.**  Under  a  contract  of  car- 
riage, limiting  a  carrier's  liability  to  one  hundred  dollars  for  loss 
of  baggage,  unless  a  declaration  of  the  value  thereof  in  excess  of 
such  sum  be  made  by  the  passenger  "at  or  before  the  issue  of  this 
contract  or  at  or  before  the  delivery  of  said  luggage  to  the  ship," 
the  declaration  need  not  be  made  before  the  delivery  of  the  bag- 
gage on  the  ship;  and,  the  baggage  having  been  delivered  to  the 
carrier's  employes  on  the  wharf « without  such  declaration,  for 
the  purpose  of  having  it  placed  on  the  ship,  and  it  not  having  been 
placed  thereon,  the  limitation  does  not  apply.®  A  passenger 
must  have  actual  notice  of  a  limitation  of  liability  before  the  train 
is  started  and  while  he  has  an  opportunity  to  leave  the  car  and  re- 
move his  baggage,  and  a  limitation  brought  to  his  notice  after  the 
journey  has  commenced  will  not  be  binding,  or  affect  his  rights.*^ 
The  delivery  and  acceptance  of  a  paper  containing  the  contract 
may  be  binding  though  not  read,  provided  the  business  is  of  such 
a  nature  and  the  delivery  is  under  such  circumstances  as  to  raise 
the  presumption  that  the  person  receiving  it  knows  that  it  is  a 
contract,  containing  the  terms  and  conditions  upon  which  the 
property  is  received  to  be  carried.  But  when  the  circumstances  of 
the  transaction  are  such  that  the  passenger  has  a  right  to  regard 
the  paper  received  merely  as  a  receipt  or  voucher  to  enable  him  to 
follow  and  identify  his  baggage,  and  no  notice  is  given  to  him 
that  it  embodies  the  terms  of  a  special  contract,  his  omission  to 
read  it  is  not  per  se  negligence,  and  the  delivery  and  acceptance 
of  the  receipt  under  such  circumstances  does  not  create  a  contract 
according  to  its  terms,  and  he  is  not  bound  by  the  limitations 
contained  therein.     Whether,  in  a  given  case,  such  a  paper  was 

64.  Saleeby  v.  Central  R.  Co.  of  N.  280,  77  N.  E.  21,  5  L.  E.  A.   (N.  S.) 

.T.,  99  App.  Div.    (N.  Y.)    163,  90  N.  650. 

y.  Supp.  1042,  15  N.  Y.  Ann.  Cas.  353,  66.  Eawson  v.  Pennsylvania  R.  Co., 

afffl.   184  N.  Y.  597,  77  N.  E.   1196.  48  N.  Y.  212;  Mauritz  v.  New  York, 

G5.  Holmes  v.  North  German  Lloyd  etc.,  R.  Co.,  23  Fed.  766;   Wilson  v. 

8    R.  Co.,  100  App.  Div.   (N.  Y.)   36,  Chesapeake,    etc.,    R.    Co.,    21    Gratt. 

90  N.  Y.  Supp.  834,  affd.  184  N.  Y.  (Va.)    654;    Logan  v.   Pontehartrain 

R.  Co.,  11  Rob.   (La.)   24. 
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delivered  and  accepted  by  a  passenger  witli  notice  of  its  contents, 
or  ttat  it  contained  a  special  contract,  so  as  to  require  that  he 
should  acquaint  himself  with  its  contents,  is  a  question  of  fact 
for  the  jury."  Contracts  limiting  the  carrier's  liability  being  in 
derogation  of  the  common  law  are  strictly  construed  and  as  a 
rule  against  the  carrier,  where  their  provisions  are  not  plain  and 
unquestionable.^*  A  distinction  is  made  between  a  passenger's 
contract  ticket  or  engagement  for  a  voyage  across  the  ocean  which 
is  a  matter  of  more  deliberation  and  attention  than  buying  a  rail- 
road ticket  or  taking  an  express  company's  receipt  for  baggage  or 
freight,  it  being  held  that  there  is  no  room  in  the  former  case  for 
the  suggestion  that  tbe  party  is  surprised  into  a  contract  when  he 
supposes  himself  only  to  be  taking  a  token  indicative  of  his  right. 
In  the  absence  of  fraud,  concealment  or  improper  practice,  the 
legal  presumption  is  held  to  be  that  stipulations  limiting  the  com- 
mon law  liability  of  the  carrier,  contained  in  the  ticket  of  a  pas- 
senger by  steamship  for  a  foreign  port,  are  known  to  the  party 
receiving  it.^     A  stipulation  in  a  passage  ticket  for  an  ocean 

67.  Malone  v.  Metropolitan  Express  Co.,  72  Hun  (N.  Y.)  5,  25  N.  Y. 
Co.,  86  N.  Y.  Supp.  1039 ;  Engberman  Supp.  578 ;  Earle  v.  Cadmus,  2  Daly 
V.  North  German  Lloyd  S.  S.  Co.,  84  (N.  Y.),  237;  Hopkins  v.  Westcott, 
N.  Y.  Supp.  201;  Madan  v.  Sherrard,  6  Blatchf.  (U.  S.)  64;  Edsall  v.  Cam- 
73  N.  Y.  329,  29  Am.  Rep.  153,  affg.  den,  etc.,  E.  Co.,  50  N.  Y.  661;  St. 
42  N.  Y.  Super.  Ct.  353;  Grossman  Louis,  etc.,  R.  Co.  v.  Smuck,  49  Ind. 
V.  Dodd,  63  Hun  (N.  Y.),  324,  17  302;  Deming  v.  Merchants  Cotton 
N.  Y.  Supp.  855,  affd.  137  N.  Y.  599;  Press,  etc.,  Co.,  90  Tenn.  320;  Louis- 
Woodruff  V.  Sherrard,  9  Hun  (N.  Y.),  ville,  etc.,  R.  Co.  v.  Nicholai,  4  Ind. 
332;  Limburger  v.  Westcott,  49  Barb.  App.  119;  Coward  v.  East  Tennessee, 
(N.  Y.)  283;  Blossom  t.  Dodd,  43  N.  etc.,  R.  Co.,  16  Lea  (Tenn.),  235,  57 
Y.   264,   3   Am.   Rep.   701;    Brown  v.  Am.  Rep.  227. 

Eastern  R  Co.,  11  Cush.  (Mass.)  97;  69.  Steers  v.  Liverpool,  etc.,  Steam- 
Baltimore,  etc.,  R.  Co.  V.  Campbell,  ship  Co.,  57  N.  Y.  1,  15  Am.  Eep. 
36  Ohio  St.  647,  38  Am.  Rep.  617;  453;  Quimby  v.  Boston,  etc.,  R.  Co., 
Malone  v.  Boston,  etc.,  R.  Corp.,  12  150  Mass.  365;  Fonseca  v.  Cunard 
Gray  (Mass.),  388,  74  Am.  Dec.  598;  Steamship  Co.,  153  Mass.  553. 
Wilson  T.  Chesap€ake,  etc.,  R.  Co.,  A  receipt  for  baggage  given  by  a 
supra.  carrier,  which   recites,   "to  be  deliv- 

68.  Wheeler  v.  Oceanic  Steam  Nav.  ered  to  "  a  place  named,  is  not  a  spe- 
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voyage  limiting  the  amount  for  whicli  the  carrier  shall  be  liable 
for  loss  or  injury  to  baggage  to  fifty  dollars  unless  a  declaration 
of  value  in  excess  of  that  sum  is  made,  covers  a  loss  of  goods  occa- 
sioned by  negligence,  although  there  is  no  express  provision  ex- 
empting the  carrier  from  liability  for  its  own  negligence;  and 
in  the  absence  of  such  declaration  a  recovery  must  be  limited  to 
the  stipulated  amount.™ 

§  12.  Limitation  of  liability. —  Power  to  limit  liability. 

Under  the  common  law  a  carrier  can  limit  liability  for  loss 
of  baggage  only  by  express  contract  with  the  passenger,  or  by  his 
assent  to  a  known  regulation.''^  In  the  absence  of  any  provision 
in  the  Interstate  Commerce  Law  as  to  passengers'  baggage,  the 
filing  and  posting  by  a  carrier,  as  a  part  of  its  schedules  for  pas- 
senger tariff  for  transportation  between  States,  of  a  limitation  of 
its  liability  to  loss  of  baggage  not  exceeding  a  certain  value,  un- 
less a  greater  value  is  declared  and  excess  charges  paid  thereon- 
at  time  of  checking,  does  not  make  such  limitation  an  essential 
part  of  the  rate  of  transportation  of  passengers,  so  as  to  be  bind- 
ing on  a  passenger  having  no  knowledge  thereof.'^  Under  Public 
Service  Commissions  Law  of  New  York  (Laws  of  1907,  p.  911,  c. 
429,  §  38),  providing  that  every  carrier  shall  be  liable  for  loss  to 
property  carried  as  baggage  up  to  the  full  value  thereof,  pro- 
vided the  value  in  excess  of  one  hundred  and  fifty  dollars  is  stated, 
and  a  receipt  is  issued  stating  the  value,  and  authorizing  the  car- 
rier to  make  a  reasonable  charge  for  assuming  liability  in  excess 
of  one  hundred  and  fifty  dollars,  etc.,  no  exemption  from  liability 

cJal  contract  for  through  transporta-  (N.  Y.)   148,  85  N.  Y.  Supp.  994. 

tion.      Soviero   v.   Westcott    Express  71.  Hooker  v.  Boston  &  M.  R.  Co., 

Co.,   47  Misc.  Rep.    (N.  Y.)    596,  94  309  Mass.  598,  95  N.  E.  945. 

N.  Y.   Supp.  375.  72.  Hooker  v.  Boston  &  M.  R.  Co., 

70.  Tewes  v.  North  German  Lloyd  supra;  Wells  v.  Great  Northern  Ry. 

S.  S.   Co.,   186  N.  Y.   151,   78  N.  E.  Co.,  59  Or.  165,  116  Pac.  1070,  34  L. 

864,  8  L.  R.  A.   (N.  S.)   199,  revg.  89  R.  A.   (N.  S.)   825,  denying  rehearing 

.App.  Div.  (N.  Y.)   148,  43  Misc.  Rep.  114  Pae.   92. 
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can  be  obtained  by  a  carrier  for  baggage,  no  matter  what  the 
amount  may  be,  provided  the  excess  is  stated,  and  the  carrier  must 
take  and  carry  the  baggage,  of  whatever  value.''  The  New  York 
Public  Service  Commission  Law,  exempting  a  carrier  from  dam- 
ages to  property  in  transit  as  baggage  in  excess  of  one  hundred 
and  fifty  dollars,  only  applies  where  the  loss  occurs  in  the  state  of 
ISTew  York,  and  though  the  ticket  was  issued  therein,  a  liability 
for  loss  occurring  in  Massachusetts  must  be  controlled  by  the 
laws  of  that  state."  This  statute  likewise  does  not  apply  where 
the  carrier  undertakes  to  transfer  property  as  baggage  without 
also  carrying  the  owner  ;'^  and,  where  defendant  contracted  to 
carry  plaintiff's  baggage  from  ferry  house  to  a  wharf,  plaintiff 
having  stated  no  valuation,  plaintiff's  right  to  recover  for  loss  of 
the  baggage  was  limited  to  one  hundred  and  fifty  dollars  for  each 
piece  of  baggage  carried  under  a  separate  voucher.''  Where  a 
railroad  company  accepts  the  baggage  of  an  intending  passenger, 
and  deposits  it  in  the  place  provided  by  it  for  checking  baggage 
and  for  its  safe-keeping,  and  subsequently  the  passenger  changes 
his  mind  as  to  making  the  journey,  and  without  having  bought  a 
ticket  goes  for  his  baggage,  which  is  not  forthcoming,  the  railroad 
company  is  in  the  position  of  a  warehouseman  under  the  laws  of 
JSTew  York,  where  the  baggage  was  delivered  to  the  carrier,  and 
the  "  Public  Service  Commissions  Law  of  New  York,"  limiting 
the  amount  of  liability  by  a  carrier  for  baggage  to  one  hundred 
and  fifty  dollars,  has  no  application."  A  statute  authorizing  a 
carrier  to  limit  its  liability  for  loss  of  baggage,  unless  the  pas- 
senger by  way  of  insurance  pays  therefor,  does  not  apply  to  cases 

73.  Baum  v.  Long  Island  R.  R.,  58  75.  Meister  v.  Woolvertou,  140  App. 
Jlisc'  Rep.  (N.  Y.)  34,  108  N.  Y.  Div.  (N.  Y.)  936,  135  N.  Y.  Supp. 
Supp.  1113.  *^^'   ^^S-   67   Misc.  Rep.   67,   131  N. 

74.  Hasbrouck  v.  New  York  Cent.,  Y.  Supp.  606. 

etc     R.  Co.    303  N.  Y.  363,  95  N.  E.  76.  Richardson  v.  Woolverton,  117 

gos!  affg.  137  App.  Div.  533,  132  N.  N.  Y.  Supp.  908. 

Y.  Supp.  133,  which  affirms  64  Misc.  77.  Hoflford  v.  New  York  Cent.,  etc.. 

Rep.  478,  118  N.  Y.  Supp.  735.  E.  Co.,  43  Pa.  Super.  Ct.  303. 
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of  negligence  resulting  in  the  loss  of  a  passenger's  baggage.''^  The 
Texas  statute  prohibiting  common  carriers  from  limiting  or  re- 
stricting their  common  law  liability,  applies  to  an  interstate  ship- 
ment beginning  in  Texas,  and  hence  a  provision  in  a  ticket  for 
transportation  to  Mexico,  limiting  the  liability  of  the  carrier  for 
lost  wearing  apparel,  is  invalid.'*  Contracts  limiting  a  carrier's 
liability  for  baggage  are  to  be  construed  in  the  light  of  public 
policy.^"  The  ISTew  Jersey  statute,  ..authorizing  a  carrier  to  limit 
its  responsibility  for  baggage  to  one  hundred  dollars  for  every 
one  hundred  pounds  weight,  unless  there  be  paid  to  it  for  any 
additional  responsibility  such  rate  as  may  be  charged,  not  to  ex- 
ceed the  legal  rates  for  transporting  one  himdred  pounds  for  every 
two  hundred  dollars  of  additional  responsibility  on  each  one  hun- 
dred pounds  and  at  that  rate  for  a  greater  or  less  quantity,  cannot 
be  construed  not  to  provide  for  grading  the  value  according  to 
weight,  if  less  than  one  hundred  pounds;  but  the  amounts  of 
weight  and  responsibility  respectively  are  designed  to  fix  a  pro- 
portion applicable  in  all  instances,  and  where  lost  baggage  weighs 
less  than  one  hundred  pounds  the  liability  is  limited  to  one  dollar 
for  each  pound.*^ 

§  13.  Mode  and  form  of  limitation  in  general. 

Where  a  carrier  requires  its  agents,  in  shipping  trunks  of  com- 
mercial travelers  on  passenger  trains,  to  secure  a  release  from 
damages,  the  requirement  is  inoperative  where  the  traveler  is 
ignorant  of  it,  and  has  not  previously  been  requested  to  make 
such  releases.^^    Where  a  passenger  knew  of  a  regulation  of  the 

78.  Martin  v.  Central  R.  Co.  of  N.  79.  Mexican  Nat.   R.   Co.  v.  Ware 

J.,   121  App.  Div.    (N.  Y.)    553,   106  (Tex.  Civ.  App.),  60  S.  W.  343. 

N.   Y.    Supp.    326,   which   also   holds  80.  Gomm  v.   Oregon  R.,  etc.,  Co., 

that   a   ticlcet   limiting    the-   carrier's  53  Wash.  685,  101  Pac.  361. 

liability  for  loss  of  baggage  is  inef-  81.   Westhall  v.  Central  R.   Co.  of 

fective,  where  the  passenger  does  not  N.  J.,  74  Atl.  397   (N.  J.  Sup.). 

know  of  the  stipulation  and  is  excus-  88.  Trimble  v.  New  York  Cent.,  etc.,. 

able  for  not  knowing.  R.  Co.,  163  N.  Y.  84,  56  N.  E.  532, 
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carrier  forbidding  their  baggagemen  to  receive  jewelers'  sample 
cases  for  transportation  as  ordinary  baggage,  without  the  execu- 
tion of  a  bond  to  release  the  carrier  from  liability  in  case  of  loss, 
he  could  not  recover  for  the  loss  of  such  samples,  though  the  car- 
rier's own  agent  induced  its  baggageman  to  receive  the  samples 
without  a  bond.^'  A  railroad  company  is  liable  to  a  passenger 
who,  without  knowledge  of  the  rule  forbidding  its  agents  to  re- 
ceive money  to  be  so  shipped,  delivers  a  trunk  containing  a  large 
amount  of  money  to  its  agent,  informs  him  of  the  fact,  and  he 
receives  the  same  for  shipment.^*  Where  a  passenger  had  in- 
trusted his  trunk  and  a  package  of  carpeting  to  the  care  of  a  bag- 
gage master,  the  carrier's  servant,  and  received  a  check  for  the 
trunk,  but  was  told  that  no  check  was  necessary  for  the  carpeting, 
and  that  it  would  go  safely  without,  and  the  carpeting  was  after- 
wards lost  on  the  transit,  the  carrier,  as  a  common  carrier,  was 
responsible  for  the  act  of  its  servant,  and  liable  for  the  loss,  and 
it  was  immaterial  that  the  baggage  master  was  expressly  directed 
not  to  receive  or  check  such  packages  as  baggage,  the  passenger 
having  no  notice  of  such  direction. ^^  An  established  usage  of 
business,  or  an  actual  notice  brought  home  to  the  passenger,  in 
such  form  as  to  call  on  him  in  fairness  to  the  carrier  to  disclose 
(when  he  applies  for  passage  and  pays  his  fare)  how  much  bag- 
gage he  desires  to  have  carried,  or  in  which  class  of  passengers 
he  desires  to  be  ranked  and  charged,  would  exonerate  the  carrier 
from  any  greater  liability  than  such  as  corresponds  to  the  classi- 
fication established  by  it  as  above  stated,  and  to  the  rate  of  com- 
pensation received.^^     Stage  coach  proprietors  are  answerable  as 

48  L.  R.  A.  115,  aflfg.   39  App.  Div.  84.    St.   Louis   &   S.   W.   R.    Co.  v. 

403,  57  N.  Y.  Supp.  437.  Berry,  60  Ark.  433,  30  S.  W.  764,  28 

83.  Weber  Co.  v.  Chicago,  etc.,  R.  L.  R.  A.  501. 

Co.,   113   Iowa,   188,   84  N.   W.   1042,  85.  Minter  v.  Pacific  R.,  41  Mo.  503, 

whioli  also  holds  that  the  Iowa  stat-  97  Am.  Dee.  288. 

ute,  declaring  that  no  railroad  com-  86.  Nevins  v.  Bay  State  Steamboat 

pany  shall  exempt  itself  from  liabil-  Co.,  17  N.  Y.  Super.   Ct.    (4  Bosw.) 

ity  as  a  carrier  by  any  contract,  does  325. 
not  apply  to  such  a  rule  or  regula- 
tion. 
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common  carriers  for  the  baggage  of  passengers,  and  cannot  re- 
strict their  liability  by  a  general  notice  that  "  the  baggage  of  pas- 
sengers is  at  the  risk  of  the  owners."*^  Though  a  stage  owner 
posted  notices  that  he  would  not  be  accountable  for  baggage  unless 
the  fare  was  paid,  and  the  same  entered  on  the  waybill,  he  was 
liable  for  loss  of  trunk  through  negligence,  though  the  fare  was 
not  paid;  notice  not  having  been  brought  home  to  the  owner,  nor 
to  his  servant,  who  carried  it  to  th^  stage  office.^'  Where  a  stage 
proprietor  was  in  the  habit  of  carrying,  in  his  coaches,  persons, 
and  baggage,  or  packages,  regulations  of  his  line,  and  instructions 
to  his  agents,  not  to  receive  goods  to  be  carried  except  as  the  bag- 
gage of  passengers,  or  in  the  care  of  passengers,  and  at  the  risk 
of  the  owner  sending  them,  would  not  limit  his  liability  for  goods 
received  by  his  agent,  unless  the  owner  or  his  agent  was  notified 
of  the  rule  or  instructions  at  the  time  of  the  receipt  of  the  goods. ^' 
A  notice,  posted  in  a  carrier  steamboat,  to  the  effect  that  the  car- 
rier will  not  be  liable  for  the  loss  of  baggage  unless  the  same  has 
been  checked,  if  it  have  any  effect,  will  not  prevent  a  person  who 
gave  his  baggage  to  the  boat  agent,  and  demanded  a  check,  but 
failed  to  receive  one  because  the  person  whose  duty  it  was  to  give 
them  was  not  present,  from  recovering  its  value.*'*  A  passenger, 
not  assenting  to  nor  receiving  any  consideration  for  a  contract 
limiting  the  carrier's  liability  for  baggage,  is  not  bound  thereby, 
even  though  the  limitation  be  reasonable.*^ 

§  14.  Provisions  in  ticket,  check  or  receipt. 

A  provision  in  a  passenger's  ticket  that  the  carrier  assumes  no 

87.  N.  Y. — Hollister  v.  Nowlen,  19  88.  Bean  v.  Green,  12  Me.  ( 3  Fairf. ) 

Wend.  334,  32  Am.  Dec.  455;   Cole  v.  422. 

Goodwin,  19  Wend.  251,  33  Am.  Dee.  89.   Walker  v.   Skipwith,   19   Tenn. 

470;   Clark  v.  Faxton,  21  Wend.  153;  (1  Meigs)    502,  33  Am.  Dec.  161. 

Powell  V.  Myers,  36  Wend.  591.  90.    Freeman   v.   Newton,    3    E.    D. 

0?iio.— Jones  v.  Voorhees,  10  Ohio,  Smith    (N.  Y.),  246. 

145.  91.  Black  T.  Atlantic  Coast  Line  H. 

Contra,  Whitsell  v.  Crane,  8  Watts  Co.,  82  S.  C.  478,  64  S.  E.  418. 
&:  S.    (Pa.)    369. 


PASSENGER'S  BAGGAGE  OR  EFFECTS.  1339 

risk  on  baggage  except  for  wearing  apparel,  and  limits  its  respon- 
sibility to  one  hundred  dollars  in  value,  and  that  all  baggage  ex- 
ceeding that  value  is  at  the  ovmer's  risk  unless  taken  by  a  special 
contract,  applies  only  to  baggage  that  is  regularly  checked,  and  not 
to  hand  baggage  retained  in  the  possession  of  the  passenger,  ex- 
cept temporarily  in  getting  on  and  o£F  trains.'^  A  stipulation 
in  a  contract  between  a  passenger  and  carrier  that  the  baggage 
liability  was  limited  to  wearing  apparel  only,  not  exceeding  one 
hundred  dollars  in  value,  was  not  a  stipulation  of  the  value  of  the 
goods  shipped,  but  limited  the  liability  to  one  hundred  dollars  in 
any  case.'*  A  clause  in  a  contract  simply  releasing  a  carrier  from 
liability  for  loss  of  goods  will  not  include  a  case  of  its  own  negli- 
gence, unless  such  exemption  be  expressly  and  plainly  stated,  and 
a  provision  in  a  ticket  that  the  carrier's  liability  for  baggage  be- 
longing to  each  passenger  shall  not  exceed  fifty  dollars,  which 
ticket  was  issued  under  a  tariff  providing  that  for  baggage  belong- 
ing to  one  passenger  the  carrier  would  not  accept  a  liability 
greater  than  fifty  dollars,  would  not  release  the  carrier  of  liability 
for  its  own  negligence.'*     Conditions  printed  on  the  back  of  a 

92.  Hasbrouck  v.  New  York  Cent.,  sueh  a  provision  in  a  ticket  Issued  in 
etc.,  R.  Co.,  203  N.  Y.  363,  95  N.  E.  consideration  of  reduced  rates  was 
808,  affg.  137  App.  Div.  532,  122  N.  not  a  mere  general  clause  releasing 
Y.  Supp.  133,  which  affirms  64  Misc.  the  carrier  from  liability  without 
Kep.  478,  118  N.  Y.  Supp.  735.  reference  to  the  character  and  value 

93.  Wells  V.  Great  Northern  R.  Co.,  of  the  goods,  so  that  the  carrier  was 
59  Or.  165, 116  Pac.  1070,  34  L.  R.  A.  released  from  loss  from  its  own  negli- 
N.  S.  835,  denying  rehearing  114  Pac.  gence,  though  such  exemption  was  not 
93,  which  held  that  a  ticket  issued  to  expressly  mentioned;  and  that  where 
a  person  at  a  reduced  rate  and  con-  a  passenger  fully  understands  a  clause 
taining  such  a  limitation  does  not  re-  in  a  ticket  bought  at  a  reduced  rate, 
\ieve  the  carrier  from  accountability  fixing  a  valuation  on  baggage  and  lim- 
for  the  value  of  the  baggage  lost  iting  the  carrier's  liability  to  such 
through  the  negligence  of  its  agents.  amount,  such  provision  is  not  unrea- 

94.  Gardiner  v.  New  York  Cent.,  sonable  as  a  matter  of  law,  the  pro- 
etc,  R.  Co.,  201  N.  Y.  387,  94  N.  E.  vision  is  binding,  though  the  carrier 
876,  aft'g.  order  139  App.  Div.  17,  123  fixes  the  value  without  negotiation 
N.  Y.  Supp.  865,  and  answering  cer-  and  without  express  tender  of  oppor- 
tified  question  140  App.  Div.  907,  125  tunity  to  name  a  different  valuation. 
K.  Y.  Supp.  1131,  holding  also  that 
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passenger's  ticket,  exempting  the  carrier  from  liability  for  loss 
of  or  damage  to  baggage  under  certain  circumstances  or  beyond  a 
specified  amount,  are  not  binding  on  the  passenger,  if  not  signed 
or  seen  by  him,  nor  referred  to  in  the  contract  on  the  face  of  the 
ticket,  nor  otherwise  brought  to  his  attention.'^  A  railroad  ticket 
having  provisions  plainly  written  on  its  face  as  a  part  of  it,  lim- 
iting the  carrier's  liability  in  case  of  loss  of  baggage,  represents 
the  contract  of  transportation  betweQp  the  holder  and  the  carrier^ 
and  the  same  presumption  obtains  as  in  all  other  contracts, — that 
the  holder  read  or  was  advised  of  its  conditions,  and  assented 
thereto.'^    Where  a  commercial  traveler  pays  extra  compensation 


95.  The  Majestic,  166  U.  S.  375,  17 
Sup.  Ct.  597,  41  L.  Ed.  1039,  revg. 
60  Fed.  634,  9  C.  C.  A.  161,  23  L.  K. 
A   746. 

The  liability  of  a  railroad  company 
for  the  safe  carriage  of  a,  passenger's 
baggge  is  not  limited  by  a  notice 
printed  upon  the  face  of  the  ticket 
issued  by  it  stating  the  terms  upon 
which  baggage  will  be  carried,  unless 
the  passenger's  attention  is  called  to 
it  when  purchasing  the  ticket,  or  un- 
less the  circumstances  of  the  trans- 
action are  such  as  to  make  the  omis- 
sion of  the  passenger  to  read  the  con- 
ditions on  the  ticket  negligence  per 
se.  Mauritz  v.  New  York,  etc.,  R. 
Co.,    23    Fed.    765. 

96.  Aiken  v.  Wabash  R.  Co.,  80  Mo. 
App.  8;  Jacobs  v.  Central  R.  Co.  of 
N.  J.,  208  Pa.  535,  57  Atl.  982. 

Where  the  purchaser  of  a  passenger 
ticket  can  neither  read  nor  write,  and 
the  ticket  was  not  read  to  him.  and 
when  he  purchased  it  he  did  not  know 
tne  provisions  thereof,  his  assent  to  a 
provision  limiting  the  liability  of  the 
carrier  for  loss  of  baggage  to  a  stated 
amount   cannot  be   presumed.     Ran- 


chau  V.  Rutland  R.  Co.,  71  Vt.   143, 
43  Atl.  11,  76  Am.  St.  Rep.  761. 

Where  the  jury  found,  on  conflict- 
ing evidence,  that  a  passage  ticket  on 
defendant's  steamship  was  never  de- 
livered to  plaintiff,  he  was  not  bound 
by  the  stipulations  therein  limiting 
defendant's  liability  for  loss  of  bag- 
gage to  a  stated  amount,  in  an  action 
for  its  conversion  by  defendant,  but 
was  entitled  to  the  full  value  of  the 
property  since  plaintiff  was  not 
bound  by  the  ticket  unless  he  saw 
and  had  an  opportunity  to  read  it. 
Wamsley  v.  Atlas  S.  S.  Co.,  168  N.  Y. 
533,  61  N.  E.  896,  85  Am.  St.  Rep. 
699,  revg.  50  App.  Div.  199,  63  N.  Y. 
Supp.  761. 

In  Merrill  v.  Pacific  Trans.  Co., 
131  Cal.  583,  63  Pac.  915,  it  was  held 
that,  in  an  action  for  the  loss  of  a. 
trunk,  it  was  error  to  refuse  to  charge 
that  if,  when  a  receipt  which  limited 
the  carrier's  liability  was  delivered 
to  plaintiff,  the  circumstances  were 
such  that  a  prudent  man  would  have 
read  the  limitation  as  to  liability, 
then  he  had  notice  thereof,  and  that 
it  would  not  excuse  him  to  say  that 
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for  transportation  of  his  trunk,  a  limitation  in  his  ticket  of  the 
damages  recoverable  for  loss  of  baggage  will  not  preclude  a  re- 
covery in  excess  of  such  limitation,  since  his  right  to  recover  de- 
pends on  the  agreement.'^     Where  a  railroad  company  gave  a 
hotel  the  privilege  of  checking  baggage  of  guests  from  the  hotel 
instead  of  at  the  railroad  station,  and  for  this  purpose  the  hotel 
company  intrusted  such  duty  to  the  hotel  porter,  the  latter  had  no 
authority  to  make  any  representation  to  a  guest  whose  trunk  he 
checked,  which  would  change  the  carrier's  limited  liability  for 
damage  to  the  passenger's  baggage,  as  provided  in  the  passenger's 
contract  ticket.'*    Where  the  son  of  plaintiff,  under  her  direction, 
cheeked  a  trunk  over  defendant's  line,  and  at  the  time  signed  a 
paper  agreeing  to  release  the  company  from  all  liability  for  the 
baggage  in  question,  the  agreement  stating  that  the  lock  was  off 
the  trunk,  plaintiff  was  thereby  debarred  from  recovery  for  the 
loss  of  the  baggage.''    The  limitation  for  liability  for  loss  of  bag- 
gage contained  in  a  passenger's  ticket  is  not  invalid,  because  the 
limitation  is  general  in  its  terms,  without  reference  to  negligence ; 
but  such  limitation  will  be  enforced  as  to  all  losses  not  resulting 
from  negligence  of  the  carrier.-^     Where  a  passenger  signed  a 
ticket  which  recited  that,  in  consideration  of  the  reduced  rate  at 
which  the  ticket  was  sold,  she  agreed  with  the  carrier  that  the 
value  of  the  baggage  did  not  exceed  a  specified  sum,  and  that  no 
agent  of  the  carrier  had  the  power  to  modify  or  waive  the  condi- 
tions named  in  the  contract,  the  ticket  also  containing  other  pro- 

he  did  not  read  the  notice  of  limita-  1.  French       v.      Merchants',      etc., 

tion.  Trans.  Co.,  199  Mass.  433,  85  N.  E. 

97.  Trimble  v.  New  York  Cent.,  424,  holding  also  that  negligent  de- 
etc,  R.  Co.,  39  App.  Div.  403,  63  N.  lay  in  transporting  the  baggage  of  a 
y.  Supp.  761,  order  affd.  162  N.  X.  passenger  not  being  the  proximate 
84,  56  N.  E.  532,  4S  L.  R.  A.  115.  cause   of  the  loss  of  the  baggage  by 

98.  Baehman  v.  Clyde  S.  S.  Co.,  153  fire  at  an  intermediate  point,  a  gen- 
Fed.  403,  81  C.  C.  A.  529.  eral  limitation  of  liability  for  loss  of 

99.  Kanevsky  v.  New  York,  etc.,  R.  baggage  contained  in  the  passenger's 
Co..  53  Misc.  Rep.  (N.  Y.)  564,  103  ticket  operated  to  relieve  the  carrier 
X.  y.  Supp.  727.  from  liability. 
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visions,  it  was  held  that  the  reduced  rate  at  which  the  ticket  was 
sold  was  a  sufficient  consideration  for  any  contract  which  the  car- 
rier might  lawfully  make  respecting  the  transportation  of  the  pas- 
senger or  her  baggage,  and  it  was  not  necessary  that  there  should 
be  a  special  consideration  for  every  separate  provision  of  the  con- 
tract.^ Usually  the  acceptance  without  protest  of  a  ticket  or  re- 
ceipt for  property,  issued  by  a  carrier  and  containing  restrictions 
of  the  carrier's  liability,  will  be  treated  as  an  assent  by  the  patron 
to  the  terms  of  the  receipt  or  ticket ;  and  the  carrier  need  not  offer 
an  option  between  the  two  classes  of  contracts,  but  it  is  sufficient 
if  the  patron  could  have  had  the  unrestricted  contract  had  he  de- 
manded it.'  A  limitation  upon  the  amount  of  the  liability  of  a 
local  carrier  for  the  loss  of  baggage,  contained  in  a  baggage  receipt 
delivered  in  exchange  for  a  baggage  check,  is  not  binding  on  the 
owner  of  the  baggage,  where  her  attention  was  not  called  to  it 
and  she  did  not  read  it.*  Where  a  person  having  a  railroad  ticket 
takes  a  dress  suit  case  and  a  hat  box  to  the  parcel  room  of  the  rail- 
road station,  and,  after  paying  ten  cents  for  each  parcel,  receives 
therefor  two  parcel  checks  on  which  there  is  printed  in  small  let- 
ters a  limitation  of  liability  of  the  company  to  the  amount  of  ten 
dollars  for  each  parcel,  and  no  notice  is  given  to  him  by  the  at- 
tendant of  the  limitation  of  liability,  and  no  opportunity  is  given 
to  him  to  read  the  writing  on  the  cheek  before  he  pays  the  money, 
and  no  questions  are  asked  of  him  as  to  the  value  or  the  character 
of  the  articles  contained  in  the  packages,  the  passenger  will  not 
be  bound  by  the  limitation,  and,  if  the  parcels  are  lost  by  the  neg- 
ligence of  the  company,  he  may  recover  their  full  value.^  Where 
a  passenger  was  traveling  on  a  pass  under  an  agreement  thereon 
that  the  railroad  company  should  not  be  liable  for  damage  to  prop- 

2.  Rose   V.   Northern   Pac.   R.   Co.,  3.  Robert  v.  Chicago  &  A.  R.  Co., 

35  Mont.  70,  88  Pac.  767,  which  also  148  Mo.  App.  96,  127  S.  W.  935. 

holds  that,  in  the  absence  of  fraud,  4.  Scofield  v.   May,   63   Misc.  Rep. 

a  passenger   signing   a  ticket  which  (N.  Y.)   243,  114  N.  Y.  Supp.  787. 

contains  stipulations  limiting  the  lia-  6.  Doyle  v.  Central  R.  Co.  of  N.  J., 

bility  of  the  carrier  cannot  urge  that  45  Pa.  Super.  Ct.  216. 
she  was  not  aware  of  the  stipulations. 
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erty  of  such  person  by  negligence  of  its  agents  or  otherwise,  such 
person  could  not  recover  for  loss  of  baggage,  except  for  wilful 
misconduct.' 

§  15.  Charges  and  lien  for  transportation  of  baggage. 

General  carriers  may,  under  their  specific  regulations,  and  as  a 
condition  precedent  to  a  contract  for  the  transportation  of  a  pas- 
senger's baggage,  require  information  from  him  as  to  its  value, 
and  demand  extra  compensation  for  any  excess  beyond  that  which 
he  may  reasonably  demand  to  be  transported  as  baggage  under 
the  contract  to  carry  the  person.'  To  charge  a  carrier  for  the  loss 
of  baggage  of  a  passenger,  it  is  not  necessary  that  the  passage 
money  should  have  been  paid  in  advance,  nor  is  it  material 
whether  the  passenger  pays  for  his  passage  himself,  or  it  is  paid 
for  by  his  friends.^  If  a  passenger  does  not  accompany  his  bag- 
gage, the  carrier  may  claim  compensation  in  advance  for  its  trans- 
portation, or  may  postpone  his  claim  until  the  delivery  and  rely 
on  his  lien,  or  on  the  personal  responsibility  of  the  owner, — in 
either  of  which  cases  the  carrier  is  responsible  for  the  safe  keep- 
ing and  delivery  of  the  baggage.'  A  railroad  company  has  a  lien, 
growing  out  if  its  responsibility  as  a  common  carrier,  on  the  bag- 
gage of  its  passengers  not  in  their  immediate  use  or  actual  pos- 
session ;  and,  upon  a  passenger  traveling  on  a  through  ticket,  who 
was  left,  without  fault  of  the  company,  at  an  intermediate  station, 
refusing  to  pay  his  fare  on  the  next  train,  the  company  has  a  right 
to  retain  his  valise,  left  by  him  on  the  first  train  and  carried  for- 
ward by  it,  until  the  fare  is  paid.^"  Whatever  is  carried  into  a 
passenger  car  of  a  railroad  as  baggage  is  so  far  in  the  possession  of 
the  railroad  company  as  to  authorize  them  to  detain  it  for  freight 

6.  Hutto  V.  Southern  R.  Co.,  75  S.  9.  The  Elvira  Harbeck,  Fed.  Oas. 
C.  295,  55  S.  E.  445.                                   No.  4,424  (2  Blatohf.  336),  revg.  Fed. 

7.  New  York  Cent.,  etc.,  R.  Co.  v.      Cas.  No.  2,005. 

Fraloff,  100  U.  S.  24,  25  L.  Ed.  531.  10.  Roberts  v.  Koehler,  30  Fed.  94. 

8.  Van   Hnrn   v.   Kermit,   4   E.   D. 
Smith  (N.  Y.),453. 
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thereon/''  A  railroad  corapany  retaining  a  trunk  of  a  passenger, 
under  its  lien  for  her  fare,  is  liable  for  any  articles  lost  therefrom 
while  in  its  possession.-'^  Where  a  passenger  pays  the  carrier  in 
advance  for  transportation  of  baggage,  and  the  carrier,  without  the 
assent  of  the  passenger,  employs  another  to  perform  the  service, 
that  other  must  look  to  the  carrier,  and  has  no  lien  on  the  baggage ; 
but  otherwise,  if  the  passenger  has  not  paid  in  advance.-'^  A  car- 
rier has  no  lien  on  a  passenger's  baggage  for  the  fare  of  her  infant 
child,  accompanying  her,  which  she  refuses  to  pay."  A  final  car- 
rier, detaining  baggage  on  a  mere  blind  charge  of  a  previous  car- 
rier, does  so  at  its  peril,  if  the  charge  be  not  shown  to  be  one  con- 
nected with  the  transportation  of  the  passenger  or  baggage,  so  as 
to  entitle  the  previous  carrier  to  a  lien.-'^  Where  a  railroad  has 
ceased  to  be  a  common  carrier,  and  has  become  a  warehouseman, 
it  has  a  lien  on  baggage  left  in  storage  for  storage  charges  and  may 
detain  the  goods  until  the  lien  is  paid,  under  Laws  of  New  York, 
1897,  p.  533,  c.  418,  §  73,  providing  for  warehousemen's  liens.*^ 

§  16.  Baggage  checks  mere  receipts  or  vouchers. 

Th6  primary  purpose  of  giving  a  passenger  a  duplicate  check 
is  to  enable  him  to  identify  and  claim  his  baggage  at  the  end  of 
the  route.  It  has  never  been  regarded  as  embodying  the  contract 
of  carriage,  but  only  as  a  voucher  or  token  for  the  purpose  men- 
tioned."   The  possession  of  the  check  is  prima  facie  evidence  of 

11.  Hutchins  v.  Western  &  A.  R.  baggage,  which  receives  her  baggage 
Co.,  25  Ga.  61,  71  Am.  Dec.  156.  from  the  final  carrier  after  the  car- 

12.  Southwestern  R.  Co.  v.  Bently,  riage  is  complete,  in  holding  the  bag- 
61  G-a.  311.  gage  and  asserting  a  lien  thereon  for 

13.  Nordemeyer  v.  Loescher,  1  Hilt.  a  charge  of  a  previous  carrier,  does 
(N.  Y.)   499.  so  as  a  mere  agent,  and  as  such  has 

14.  Cantwell  v.  Terminal  R.  Ass'n  no  greater  rights  tlian  its  principal, 
of  St.  Louis,  160  Mo.  App.  393,  140  Id. 

S.  W.  966.  16.  Kressin  v.  Central  R.  Co.  of  N. 

15.  Cantwell  v.  Terminal  R.  Ass'n  J.,  119  App.  Div.  (N.  Y.)  86,  103  N. 
of  St.  Louis,  supra.  Y.  Supp.  1002. 

A     terminal    railroad     association,  17.  Isaacson    v.    New    York    Cent., 

not  a  carrier  of  a  passenger  or  of  her      etc.,  R.  Co.,  94  N.  Y.  278,  46  Am.  Rep. 
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the  holder's  ownership  of  or  authority  to  receive  the  baggage,^ 
and  of  the  delivery  of  the  baggage  to  and  the  receipt  and  posses- 
sion of  the  baggage  by  the  carrier  and  that  it  has  not  been  deliv- 
ered by  the  carrier  to  the  owner  or  the  person  to  whom  the  check 
was  issued."  As  between  connecting  carriers,  the  surrender  of  a 
check  by  one  line  to  another  is  presumptive  evidence  that  the  bag- 
gr.ge  has  been  received  in  due  course  by  the  latter  company,  and  it 
is  responsible  therefor.^"  The  general  practice  or  system  of  rail- 
road companies  in  cheeking  baggage  is  a  matter  of  common  obser- 
vation and  experience,  and  has  so  become  a  part  of  the  common 
knowledge  of  the  community  that  courts  may  take  judicial  notice 
of  its  existence.^^  A  railroad  company  cannot  escape  liability  for 
baggage  lost,  on  the  ground  that  the  baggageman  had  no  authority 
to  check  the  baggage,  by  setting  up  a  rule  of  the  company  prohibit- 
ing the  baggageman  from  checking  baggage  of  the  class  lost  with- 
out a  release  of  liability  therefor,  where  the  traveler  has  no  knowl- 
edge of  such  rule.^^    A  baggage  check  is  but  a  receipt  and  is  not 


142,  16  Am.  &  Eng.  K.  Cas.  193; 
Quimby  v.  Vanderbilt,  17  N.  Y.  306, 
73  Am.  Dec.  469;  Hyman  v.  Central 
Vermont  R.  Co.,  68  Hun  (N.  Y.), 
303,  21  N.  Y.  Supp.  119 ;  Marmonstein 
T.  Pennsylvania  R.  Co.,  13  Mis«.  Rep. 
(N.  Y.)  33;  Hickox  v.  Naugatuok  R. 
Co.,  31  Conn.  381,  83  Am.  Dec.  143; 
Atchison,  etc.,  R.  Oo.  v.  Brewer,  30 
Kan.  669.  Compare  Wilson  v.  Chesa- 
peake, etc.,  R.  Co.,  31  Gratt.  (Va.) 
654. 

18.  Isaacson  v.  New  York  Gent., 
etc.,  R.  Co.,  supra;  St.  Louis,  etc.,  R. 
Co.  V.  Stone,  78  Ark.  318,  95  S.  W. 
470;  Graham  &  Morton  Transp.  Oo. 
V.  Young,  117  111.  App.  357;  Chicago, 
etc.,  R.  Co.  V.  Steear,  53  Neb.  95,  73 
N.  W.  466. 

19.  Davis  V.  Cayuga,  etc.,  R.  Co., 
10  How.  Pr.  (N.  Y.)  330;  Denver, 
etc.,  E.  Oo.  v.  Roberts,  6  Colo.  333; 

85 


Davis  V.  Michigan,  etc.,  R.  Co.,  33 
111.  278,  74  Am.  Dec.  151;  Chicago, 
etc.,  R.  Co.  V.  Clayton,  78  111.  616; 
Kansas  Pac.  R.  Co.  v.  Montelle,  10 
Kan.  119;  Louisville,  etc.,  R.  Co.  v. 
Weaver,  9  Lea  (Tenn.),  38;  Lake 
Shore,  etc.,  R.  Co.  v.  Lassen,  12  111. 
App.  659;  Park  v.  Southern  Ry.  Co., 
78  S.  C.  302,  58  S.  E.  931. 

20.  Chicago,  etc.,  R.  Co.  v.  Clay- 
ton, supra;  St.  Louis,  etc.,  R.  Co.  v. 
Hawkins,  39  111.  App.  406;  Kansas 
Pac.  R.  Co.  V.  Montelle,  supra;  Ahl- 
beck  V.  St.  Paul,  etc.,  R.  Co.,  39  Minn. 
424,  40  N.  W.  364,  12  Am.  St.  Rep. 
661. 

21.  Isaacson  v.  New  York  Cent., 
etc.,  R.  Co.,  supra. 

22.  Trimble  v.  New  York  Cent., 
etc.,  R.  Co.,  163  N.  Y.  84,  56  N.  E. 
533,  48  L.  R.  A.  115. 
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conclusive  upon  the  carrier,  and  the  carrier  may  rebut  this  prima 
facie  proof,  or  it  may  appear  from  the  evidence  adduced  by  the 
plaintiff  that  the  check  or  receipt  was  obtained  by  him  without 
the  article  in  question  actually  passing  into  the  hands  of  the  car- 
rier.^' Where  a  passenger's  trunks  are  in  fact  received  by  a  rail- 
road for  transportation,  and  it  undertakes  to  transfer  them  with- 
out giving  any  checks  therefor,  its  failure  to  check  the  trunks  is 
no  defense  to  an  action  for  the  logs  thereof.^  A  receipt  for  bag- 
gage given  by  a  carrier,  which  recites,  "  to  be  delivered  to  "  a 
place  named,  is  not  a  special  contract  for  through  transportation.^' 
Where  a  passenger  buys  a  ticket  from  a  point  on  a  carrier's  line  to 
a  station  on  another  line  with  which  a  connection  is  made  at  a 
junctional  point,  the  carrier  must  check  the  baggage  to  the  point 
of  destination  and  cannot  require  the  passenger  to  re-check  at  the 
junctional  point.^*  Where  a  passenger  going  from  New  York  to 
her  destination  in  New  Jersey  failed  to  find  her  trunk  at  the  sta- 
tion of  departure  so  that  she  could  check  it,  but  accepted  a  check 
therefor  from  the  baggage  master  on  his  promise  to  forward  the 
trunk,  and  presented  the  check  at  her  destination,  but  failed  to 
receive  the  trunk,  the  contract  for  the  transportation  of  the  bag- 
gage was  governed  by  the  New  Jersey  law.^' 

23.  Hosking  v.  Southern  Pac.  Oo.,  the     railroad     company    was     liable. 
148  111.  App.  11,  aild.  90  N.  E.  G69.  Fort  Worth,  etc.,  R.  Co.  v.  McCarty, 

24.  Texas  &  P.  E.  Co.  v.  Weatlierby,  43  Tex.  Civ.  App.  514,  94  S.  W.  178. 
41  Tex.  Civ.  App.  409,  92  S.  W.  58.  25.  Soviero  v.  Wescott  Express  Co., 

Where  plaintiff's  wife  was  a  pas-  47  Misc.  Rep.   (N.  Y.)   596,  94  N".  Y. 

senger    on    defendant's    railroad    and  Supp.  375. 

placed  her  two  trunks  and  a  package  26.  Sullivan  v.  Southern  Ey.,  74  S. 

in  the  custody  of  the  railroad  com-  C.  377,  54  S.  E.  586. 
pany,    with     request    that    they    be  27.  Williams  v.  Central  E.  Co.  of 

cheeked   to  her   destination,   and   de-  New  Jersey,   93   App.   Div.    (N.   Y.) 

fendant's   agent    said    he   would    not  583,   88   N.  Y.   Supp.   434,   affd.   183 

have  time  to  check  the  package,  but  N.  Y.  518,  76  N.  E.  1116.     See  also, 

would  send  it  by  express  the  next  day,  Curtis  v.  Delaware,  etc.,   R.   Co.,   74 

aud  the  trunks  were  checked  by  de-  N.  Y.  116,  30  Am.  Rep.  371;   Brown 

fendant's    agents,     and    the   packnge,  v.   Camden  &  A.  R.  Co.,   83  Pa.  St. 

though  not  chpcked,  was  put  on  the  316. 
car  before  the  train  left  and  was  lost. 
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§  17.  Commencement  and  termination  of  liability. 

The  carrier's  liability  for  the  baggage  of  a  passenger  commences 
with  the  actual  delivery  of  such  baggage  to  the  carrier  and  its  tak- 
ing possession  of  the  same,^  regardless  of  whether  the  passenger 
has  purchased  a  ticket  or  not,  if  he  in  good  faith  intended  to  be- 
come a  passenger/^  and  regardless  of  whether  the  baggage  has  been 
checked  or  not.'"  While  the  liability  of  a  carrier  for  baggage  does 
not  begin  until  delivery  and  acceptance,  it  is  not  always  necessary 
to  show  actual  delivery  and  express  acceptance,  since  there  may  be 
an  implied  or  constructive  delivery  and  acceptance.^^  A  carrier  is 


28.  Davis  v.  Cayuga,  etc.,  R.  Co., 
10  How.  Pr.  (N.  Y.)  330;  Wilson  v. 
Grand  Trunk  R.  Co.,  57  Me.  138; 
Green  v.  Milwaukee,  etc.,  R.  Co.,  41 
Iowa,  410;  Lake  Shore,  etc.,  R.  Co. 
V.  Foster,  104  Ind.  293,  Hosking  v. 
Southern  Pac.  Co.,  148  111.  App.  11, 
affd.  90  N.  E.  669. 

29.  Fairfax  v.  New  York  Cent.,  etc., 
R.  Co.,  37  N.  Y.  Super.  Ct.  516; 
Hickox  V.  Naugatuck  R.  Co.,  31  Conn. 
281;  Lake  Shore,  etc.,  R.  Co.  v.  Foster, 
supra;  Green  v.  Milwaukee,  etc.,  R. 
Co.,  supra;  Cone  v.  Southern  Ry.  Co., 
85  S.  C.  534,  67  S.  E.  779. 

30.  Rogers  v.  Long  Island  R.  Co., 
2  Lans.  (N.  Y.)  369,  1  T.  &  C.  (N. 
Y.)  396,  aflfd.  56  N.  Y.  620;  Chicago, 
etc.,  R.  Co.  V.  Clayton,  78  111.  616; 
.Jordan  t.  Fall  River  R.  Co.,  5  Cu4h. 
(Mass.)  69;  Hosking  v.  Southern 
Pac.  Co.,  supra. 

31.  Cone  v.  Southern  Ry.  Co.,  85 
S.  C.  524,  67  S.  E.  779. 

Where  plaintiff  contracted  with  a 
transfer  company  to  deliver  his  trunk 
at  a  depot,  and  the  transfer  com- 
pany's servant  placed  the  trunk  in 
entrance  of  the  baggage  room  of  the 
depot  company  unchecked,  without 
calling   it   to    the   attention    of    any 


agent  of  such  company,  or  advising 
any  one  to  whom  the  trunk  belonged, 
and  thereafter  another  person  mis- 
took the  trunk  for  his  own  and  had 
it  checked  out,  the  mere  placing  of 
the  trunk  in  the  baggage  room  was. 
not  a  delivery  to  the  depot  company, 
which  did  not  occur  until  it  was 
claimed,  and  such  company  was 
therefore  not  liable  for  its  loss. 
Gregory  v.  Webb,  40  Tex.  Civ.  App. 
360,   89   S.  W.   1109. 

Where  a  railroad  provided  a  regu- 
lar and  safe  place  at  its  depot  for  re- 
ceiving baggage,  and  there  was  a 
safe  road  leading  thereto,  delivery  of 
baggage  to  the  railroad  in  such  sense 
as  to  make  it  responsible  for  injury 
thereto  could  not  be  accomplished  by 
unloading  the  baggage  from  a  dray, 
in  the  absence  of  the  station  officials, 
onto  a  wheeled  truck  close  to  the  edge 
of  the  platform  near  the  track.  Len- 
non  V.  Illinois  Cent.  R.  Co.,  137  Iowa 
431,  103  N.  W.  343. 

Where  a  station  agent  accepted  a 
check  issued  by  another  railroad  for 
a  trunk  then  at  another  station  com- 
mon to  both  railroads,  and  at  which 
they  had  a  common  agent,  and  agreed 
to  have  the  trunk  forwarded  to  tha 
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not  responsible  for  a  passenger's  baggage,  which  is  shown  never  to 
have  been  delivered  to  it.'^  Except  in  cases  where  the  delay  in  ship- 
ment is  the  fault  of  the  carrier,''  the  carrier's  liability  is  that  of 
a  warehouseman  only  for  baggage  brought  to  the  station  or  depot 
and  voluntarily  deposited  there  for  safe  keeping  and  not  for  imme- 
diate transportation.'*  But  the  carrier  is  liable  as  a  common  car- 
rier where  transportation  of  baggage  is  delayed  for  its  conven- 
ience, although  with  the  passengea's  consent.'*  Delivery  to  the 
baggage  master  or  other  authorized  agent  of  the  carrier  and  an 
acceptance  by  him  will  bind  the  carrier.  A  baggage  master  is 
held  out  to  the  world  as  the  agent  of  the  company,  with  general 
authority  to  receive  baggage;  his  acts,  within  the  general  scope 
of  his  agency,  are  binding  on  the  company,  unless  the  owner  of 
baggage  has  notice  of  a  limitation  of  his  powers.'^  The  carrier 
will  be  liable  for  a  wrongful  act  of  its  baggage  master,"  and  for  an 
acceptance  of  baggage  in  violation  of  its  rules,  if  they  are  un- 
usual and  not  brought  to  the  notice  of  the  passenger.'*  Where  a 
transfer  agent  with  authority  to  check  baggage  checked  the  bag- 
destination  of  the  person  delivering  bash  E.  Co.,  53  Mo.  App.  434;  Little 
the  check,  and  the  trunk  was  not  for-  Rock,  etc.,  R.  Co.  v.  Hunter,  43  Ark. 
warded,  but  was  subsequently  burned      200. 

while  at  the  station  at  which  it  was  35.  Illinois  Cent.  R.  Co.  v.  Trons- 

when  the  check  was   accepted,  there      tine,  64  Miss.  834,  2  So.  255;   Shaw 
was  no  constructive  .delivery  of   the      v.  Northern  Pac.  R.  Co.,  supra. 
trunk  to  the  railroad  whose  agent  ac-  36.  Lake  Shore,  etc.,  R.  Co.  v.  Fos- 

oepted  the  check,  so  as  to  render  it  ter,  104  Ind.  293,  54  Am.  Rep.  319; 
liable  for  the  loss  of  the  trunk.  Anniston  Transfer  Oo.  v.  Gurley 
Southern  Ry.  Co.  v.  Bickley,  McCTure  (Ala.),  18  So.  209;  Wilson  v.  Grand 
&  Co.,  119  Tenn.  538,  107  S.  W.  680.      Trunk  R.  Co.,  57  Me.  138;  Jordan  v. 

32.  Park  v.  Southern  Ry.  Co.,  78  Fall  River  R.  Co.,  5  Cush.  (Mass.) 
S.  C.  303,  58  S.  E.  931;  Southern  Ry.      69,  51  Am.  Dec.  44. 

Oo.  V.   Bickley,  McClure  &   Co.,   119  37.  McCormick     v.      Pennsylvania 

Tenn.  538,  107  S.  W.  680.  Cent.  R.   Co.,   99  N.  Y.   65,    52  Am. 

33.  Toledo,  etc.,  R.  Co.  v.  Tapp,  6  Rep.  6,  21  Am.  &  Eng.  R.  Cas.  296, 
Ind.  App.  304;  Shaw  v.  Northern  80  N.  Y.  353,  2  Am.  &.  Eng.  R.  Cas. 
Pac.  R.  Co.,  40  Minn.  144,  41  N.  W.  635,  49  N.  Y.  303,  4  Am.  Ry.  Rep. 


548. 


429. 


34.  Van  Gilder  v.  Chicago,  etc.,  R.  38.  Lake  Shore,  etc.,  R.  Oo.  v.  Fos- 

O).,   44  Iowa    548;   Goodbar  v.  Wa-      ter,  snpra. 
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gage  of  one  who  subsequently  purchased  a  ticket^  the  fact  that  the 
agent  violated  his  instructions  not  to  check  baggage  for  a  person 
unless  he  produced  a  ticket  was  immaterial  on  the  issue  of  the  lia- 
bility of  the  carrier  for  loss  of  the  baggage.''  Delivery  to  the  only 
person  in  charge  of  the  station,  by  depositing  the  baggage  at  the 
place  indicated  by  him,  and  giving  him  directions  as  to  checking, 
is  a  delivery  to  the  carrier.*"  Delivery  to  an  agent  other  than  the 
baggage  master,  having  the  control  and  supervision  of  business  at 
the  depot  or  station  is  a  delivery  which  will  be  binding  on  the 
carrier.*^  But  the  carrier's  agent  must  have  notice  of  the  delivery 
of  the  baggage  at  the  depot  or  station;  a  mere  deposit  without 
notice  is  insufficient  to  constitute  a  delivery,*^  unless  the  carrier 
assents  to  such  a  delivery.*'  The  carrier  will  incur  the  liability 
of  a  warehouseman  for  baggage  delivered  to  it  through  the  wrong- 
ful act  or  mistake  of  a  connecting  carrier.**  The  carrier's  liability 
as  a  common  carrier  for  the  baggage  of  a  passenger  terminates 
after  the  lapse  of  a  reasonable  time  for  its  delivery  or  a  reasonable 
time  for  its  removal  by  the  passenger,  after  arrival  at  the  place 
of  destination,  and  it  then  becomes  liable  as  a  warehouseman.*^ 

39.  Go. — Wolf  V.  Grand  Eapida,  H.  Williams  v.  Southern  Ry.  Co.,  155  N. 
&   0.  Ry.,   149  Mich.   75,   14  Detroit       C.  360,  71  S.  E.  346. 

Leg.  N.  344,  112  N.  W.  732.  43.  Green    v.    Milwaukee,    etc.,    R. 

40.  Battle  v.  Columbia,  etc.,  E.  Co.,       Co.,  38  Iowa,  100,  41  Iowa,  410. 

70  S.  C.  329,  49  S.  E.  849.  A  carrier  held  liable  as  such  for  a 

41.  Rogers  v.  Long  Island  R.  trunk  received  for  transportation  on 
Co.,  38  How.  Pr.  (N.  Y.)  289,  1  T.  &  the  following  day  pursuant  to  cus- 
C.  (N.  Y.)  396,  2  Lans.  (N.  Y.)  269,  tom,  though  only  liable  as  bailee,  if  it 
afTd.  56  N.  Y.  620;  Whitbeck  v.  was  merely  received  for  storage.  Id. 
Schuyler,  31  How.  Pr.  (N.  Y.)  97;  44.  Fairfax  v.  New  York  Cent., 
Fisher  v.  G«ddea,  15  La.  Ann.  14;  etc.,  R.  Co.,  67  N.  Y.  11,  73  N.  Y. 
International,  etc.,  R.  Co.  v.  Folliard,  167,  29  Am.  Rep.  119. 

66  Tex.  603;   Younger  v.  Central  R.  45.  A'.    Y. — Bumell    v.    New   York 

Co.  of  New  Jersey,  62  Misc.  Rep.  (N.  Cent.   R.   Co.,   45  N.  Y.   184,   6  Am. 

Y.)    1,  114  N.  Y.  Supp.  449.  E«p.    61;    Roth   v.   Buffalo,    etc.,   R. 

42.  Rider  v.  Wabash,  etc.,  R.  Co.,  Co.,  34  N.  Y.  548,  90  Am.  Dec.  736; 
14  Mo.  App.  529;  Wright  v.  Cald-  Burgevin  v.  New  York  Cent.,  etc.,  R. 
well,  3  Mich.  52;  Kerr  v.  Grand  Co.,  69  Hun  (N.  Y.),  479,  33  N.  Y. 
Trunk  R.   Co.,  24  U.   C.  C.  P.  309;  Supp.  415,  53  St.  Rep.   (N.  Y.)    617; 
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The  question  of  what  is  a  reasonable  time  is  largely  one  for  the 
jury  upon  all  the  facts  of  the  case,  such  as  the  character  of  the 
station  or  depot,  the  facilities  of  the  carrier  for  receiving  baggage 
there  and  for  delivering  the  same  when  called  for,  and  the  carrier's 
general  custom  of  transacting  such  business,  but  when  the  facts 
are  not  disputed  it  is  for  the  court  to  decide.**  When  the  pas- 
senger's baggage  is  not  ready  for  delivery  when  called  for,  or  the 
baggage  remains  in  the  depot  because  of  the  absence  of  the  bag- 
gage master  or  his  failure  to  discharge  his  duties,  the  liability  of 
the  carrier  continues  until  the  passenger  has  had  reasonable  time 
to  again  call  for  it.*'  Where,  upon  arrival  of  the  baggage  at  its 
destination,  the  passenger  takes  possession  of  it,  and  subsequently, 


Oary  v.  Cleveland,  etc.,  E.  Co.,  29 
Barb.  (N.  Y.)  35;  Powell  v.  Myers, 
36  Wend.  (N.  Y.)  591;  Torpey  v. 
Williams,  3  Daly  (N.  Y.),  163;  Hold- 
ridge  V.  Iltica,  etc.,  E.  Co.,  56  Barb. 
(N.  Y.)  191;  Klein  v.  Hamburg-Am- 
erican Packet  Co.,  3  Daly  (N.  Y), 
390;  Nevins  v.  Bay  State  Steamboat 
Co.,  17  N.  Y.  Super.  Ct.  (4 
Bosw.)  335;  Kaplan  v.  Titus, 
140  App.  Div.  (N.  Y.)  416,  135  N.  Y. 
Supp.  397,  a.fl'g  64  Misc.  Eep.  (N. 
Y.)    81,  117  N.  Y.  Supp.  944. 

III. — St.  Louis,  etc.,  R.  Co.  v.  Hard- 
way,  17  111.  App.  331. 

Ind. — Pennsylvania  Co.  v.  Live- 
rig-ht,  14  Ind.  App.  518,  41  N.  E. 
350. 

Iowa. — Mote  v.  Chicago,  etc.,  R. 
Co.,  37  Iowa,  33,  1  Am.  Eep.  'siS. 

Kan. — Kansas  City,  etc.,  E.  Co.  v. 
Patten   (Kan.),  45  Pac.  108. 

Ky.—Wa,\d  v  Louisville,  etc.,  R. 
Co.,  93  Ky.  645. 

Mass. — Nealand  v.  Boston,  etc.,  R. 
Co.,  161  Mass.  67. 

Mo. — Cohen  v.  St.  Louis,  etc.,  R. 
Co.,    59   Mo.   App.    66;    Lin   v.    Terre 


Haute,  etc.,  R.  Co.,  10  Mo.  App.  135. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Smith  (Tex.  Civ.  App.),  34  8.  W. 
668;  Gulf,  etc.,  R.  Co.  v.  Jackson 
(Tex.  App.),   15   S    W.   128. 

Can. — Vineberg  v.  Grand  Trunk  R. 
Co.,  13  Ont.  App.  93,  37  Am.  &  Eng. 
R.  Cas.  371. 

46.  Roth  V.  Buffalo,  etc.,  R.  Co., 
34  N.  Y.  548;  Burgevin  v.  New 
York  Cent.  R.  Co.,  69  Hun  (N.  Y.) 
479;  Jones  v.  Norwich,  etc.,  Transp. 
Co.,  50  Barb.  (N.  Y.)  193;  Nevins 
V.  Bay  State  Steamboat  Co.,  4  Bosw. 
(N.  Y.)  335;  Louisville,  etc.,  R.  Co. 
V.  Mahan,  8  Bush.  (Ky.)  184; 
George  F.  Ditman  Boot,  etc.,  Co.  v. 
Keokuk,  etc.,  R.  Co.,  91  Iowa,  416; 
Chicago,  etc.,  E.  Co.  v.  Boyce,  73  111. 
510,  34  Am.  Eep.  368;  Jacobs  v. 
Tutt,  33  Fed.  413;  Ouimit  v.  Hen- 
shaw,  35  Vt.  305,  84  Am.  Dec.  646; 
Brown  v.  Canadian  Pac.  E.  Co.,  3 
Manitoba  L.  Eep.  496. 

47.  Dininny  v.  New  York,  etc.,  R. 
Co.,  49  N.  Y.  546,  4  Am.  Ey.  Rep. 
457;  Georgia  R.,  etc.,  Co.  v.  Phil- 
lips 93  Ga.  801. 
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for  his  convenience  and  accommodation,  the  carrier's  agent  agrees 
to  store  it  until  sent  or  called  for,  the  carrier's  liability  as  a  com- 
mon carrier  ends  and  it  becomes  liable  thereafter  only  as  a  ware- 
houseman.'**  It  is  the  passenger's  duty  to  call  for  and  remove  his 
baggage  within  a  reasonable  time  after  arriving  at  his  destination, 
and  what  is  such  reasonable  time  is  determined  by  the  same  rules 
as  stated  above  in  reference  to  delivery  by  the  carrier.^"  Delivery 
by  the  carrier  must  be  made  at  the  proper  station,  and  the  car- 
rier's liability  continues  until  such  delivery  and  notification  to  the 
passenger,  if  delay  has  been  occasioned  by  delivery  at  a  place  other 
than  that  called  for  in  the  contract  of  carriage.^^    Delivery  to  an 


48.  Mattison  v.  New  York  Cent. 
R.  Co.,  57  N.  Y.  553;  Mattison  v. 
New  York  Cent.  R.  Co.,  76  N.  Y. 
381  Curtis  v.  Avon,  etc.,  R.  Co.,  49 
Barb.  (N.  Y.)  148;  Northland  v. 
Philadelphia,  etc.,  R.  Co.,  81  Hun 
(N.  Y.)  473;  Mulligan  v.  Northern 
Pac.  R.  Co.,  4  Dak.  315;  Little  Rock, 
etc.,  R.  Co.  V.  Hunter,  43  Ark.  200; 
Laffrey  v.  Grummond,  74  Mich.  186; 
Minor  t.  Chicago,  etc.,  R.  Co.,  19 
Wis.  40;  Galveston,  etc.,  R.  Co.  v. 
Smith,  81  Tex.  479,  24  S.  W.  668. 

49.  Gilhooly  v.  New  York,  etc.. 
Steam  Nav.  Co.,  1  Daly  (N.  Y.)  197; 
Morris  v.  Third  Ave.  R.  Co.,  1  Daly 
(N.  Y.)  203;  Holdridge  v.  Utica, 
etc.,  R.  Co.,  56  Barb.  (N.  Y.)  191; 
Curtis  V.  Avon,  etc.,  R.  Co.,  supra; 
Chicago,  etc.,  R.  Co.  v.  Addizoat,  17 
111.  App.  633;  Ross  V.  Missouri,  etc., 
R.  Co.,  4  Mo.  App.  583;  Ouimit  v. 
Henshaw,  35  Vt.  605,  84  Am.  Dec. 
646;  Texas,  etc.,  R.  Co.  v.  Cook,  2 
Tex.  App.  Civ.  Cas.  §  659;  Vineberg 
V.  Grand  Trunk  R.  Co.,  13  Ont.  App. 
93. 

50.  Van  Horn  v.  Kermit,  4  E.  D; 
Sra.  (N.  Y.)  453;  Cary  v.  Cleveland, 
etc.,   R.   Co.,   39   Barb.    (N.  Y.)    35; 


Wiegand  v.  Central  R.  Co.,  75  Fed. 
370,  aff'd  Central  R.  Co.  v.  Wiegand, 
79  Fed.  991,  35  C.  C.  A.  681;  Wat- 
kins  V.  New  York  Cent.,  etc.,  R.  Co., 
3  N.  Y.  Supp.  946;  Hoeger  V.Chicago, 
etc.,  R.  Co.,  63  Wis.  100;  Holdridge  v. 
TItica,  etc.,  R.  Co.,  56  Barb.  (N.  Y.) 
91;  Wald  v.  Louisville,  etc.,  R.  Co., 
93  Ky.  545 ;  Clark  v.  Eastern  R.  Co., 
139  Mass.  423;  Fenton  v.  Grand 
Trunk  R.  Co.,  28  V.  C.  Q.  B.  367.  See 
also  cases  cited  note  46. 

51.  Klein  v.  Hamburg  American 
Packet  Co.,  3  Daly  (N.  Y.)  390; 
Murphy  v.  Emigration  Oom'rs,  28 
N.  Y.  154;  Gilhooly  v.  New  York, 
etc.,  R.  Co.,  1  Daly  (N.  Y.)  197;  To- 
ledo, etc.,  R.  Co.  V.  Hammond,  33 
Ind.  379,  5  Am.  Rep.  331;  Gulf,  etc., 
R.  Co.  V.  Moody  (Tex.  Civ.  App.), 
30  S.  W.  574. 

Where  baggage  is  checked  to  the 
wrong  station,  it  is  contributory 
negligence  wOiich  will  defeat  a  recov- 
ery for  delay  in  returning  it,  for  the 
passenger  to  fail  to  read  the  check 
given  to  him,  which  would  have  dis- 
closed the  mistake.  Gonthier  v.  New 
Orleans,  etc.,  R.  Co.,  28  La.  Ann.  67. 
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agent  of  the  owner  is  sufGcient.^^  But  delivery  to  a  stranger  upon 
a  forged  order  is  no  delivery  and  the  carrier  is  liable  for  the  loss.^' 
"Where  a  corporation,  acting  for  a  common  carrier  in  the  matters 
of  providing  a  baggage  room  and  of  receiving  and  checking  bag- 
gage for  the  carrier's  patrons,  conducts  an  independent,  private 
enterprise  by  which  it  receives  and  keeps  on  storage  parcels  of 
prospective  passengers  until  they  are  called  for  by  the  passenger 
after  he  has  obtained  his  ticket,  thg  operations  of  such  private  en- 
terprise must  be  subordinate  to  the  service  which  must  be  ren- 
dered to  persons  who  tender  parcels  to  be  checked  as  baggage, 
duly  accompanied  by  tickets,  or  other  evidence  of  the  right  of 
transportation.^* 

§  18.  Carrier's  liability  as  warehouseman  for  baggage. 

Where  a  passenger  neglects  to  take  baggage  from  the  possession 
of  a  railroad  company  within  a  reasonable  time,  the  company  is 
subject  to  a  contractual  liability  to  care  therefor  as  warehouse- 
man.^^ But  where  a  railroad  company  received  a  passenger's 
trunk  from  an  expressman,  but,  when  the  passenger  subsequently 
went  to  the  station  to  check  the  trunk,  it  could  not  be  found;  the 
passenger  accepted  a  check  from  the  baggage  master  on  his  prom- 
ise that  he  would  send  the  trunk  on;  she  presented  the  check  at 
her  destination,  but  failed  to  get  the  trunk,  it  appearing  that  it  had 
been  stolen  from  the  company ;  the  company's  relation  to  the  trunk 
was  that  of  a  common  carrier,  and  not  that  of  a  warehouseman.^* 

52.  Mobile,  etc.,  R.  Co.  v.  Hopkins,  111.  App.  321;  Louisville,  etc.,  R.  Co. 
41  Ala.  486.  v.   Malian,    71   Ky.    (8   Bush.)    184; 

53.  Mattison  v.  New  York  Cent.  R.  Kahn  v.  Atlantic,  etc.,  R.  Co.,  115  N. 
Co.,  57  N.  Y.  552 ;  Powell  v.  Myers,  C.  638,  20  S.  E.  169.    See  also  §  54. 
26  Wend.    (N.  Y.)    591;   Waldron  v.  56.  Williams  v.  Central  R.  Co.  of 
Chicago,  etc.,  R.  Co.,  1  Dak.  341.  N.  J.,  93  App.  Div.   (N.  Y.)    582,  88 

54.  Atlanta  Terminal  Co.  v.  Am-  N.  Y.  Supp.  434,  aff'd  183  N.  Y.  518, 
erican  Baggage  &  Transfer  Co.,  125  76  N.  E.  1116.  See  also  Curtis  v. 
Ga.  677,  54  S.  E.  711.  Delaware,  etc.,  R.  Co.,  74  N.  Y.  116; 

55.  Blackmore  v.  Missouri  Pac.  Brown  v.  Camden,  etc.,  R.  Co.,  83  Pa. 
R.  Co.,  163  Mo.  455;    62   S.  W.  993;  316. 

St.  Louis,  etc.,  R.  Co.  v.  Hardway,  17 
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So,  where  a  passenger,  on  alighting  at  the  station,  was  unable  to 
get  any  information  when  his  trunk  would  arrive;  it  arrived  the 
next  afternoon  and  was  burglarized  that  night  in  the  station,  and 
he  called  for  it  on  the  next  day ;  as  such  carrier's  relation  to  plain- 
tiff was  still  that  of  a  carrier  when  the  trunk  was  burglarized,  its 
liability  was  not  reduced  to  that  of  warehouseman.^^  If,  after 
the  lapse  of  a  reasonable  time,  a  carrier  stores  the  baggage  of  a 
passenger,  at  his  expense,  it  remains  liable  only  as  warehouse- 
man.^^ It  is  liable  only  as  a  gratuitous  bailee,  if  no  charge  is  made 
for  the  storage.^'  The  loss  of  a  passenger's  baggage  is  presump- 
tively by  negligence  of  the  carrier,  it  having  been  delivered  into 
the  custody  of  its  proper  agent,  and  no  excuse  being  given  for  its 
disappearance.^"  And  this  rule  applies  whether  the  carrier  is  act- 
ing as  carrier  or  warehouseman,^^  although  the  burden  is  upon  the 
passenger  to  show  that  the  loss  or  injury  of  baggage  stored  resulted 
as  a  proximate  cause  of  the  carrier's  negligence.*^ 


57.  Felton  v.  Chicago  G.  W.  R.  Co., 
86  Mo.  App.  332. 

58.  K.  Y. — Matteson  v.  New  York 
Cent.,  etc.,  E.  Co.,  76  N.  Y.  381;  Bur- 
nell  V.  New  York  Cent.  R.  Co.,  45  N. 
Y.  184,  6  Am.  Rep.  61. 

Ga. — Georgia  R.  Co.  v.  Thompson, 
86  Ga.  327. 

loica. — George  F.  Ditman  Boot, 
etc., '  Co.  V.  Keokuk,  etc.,  R.  Co.,  91 
Iowa,  416. 

Ky. — Wald  v.  Louisville,  etc.,  R. 
Co.,  92  Ky.  645,  18  S.  W.   850. 

Mo. — Ross  V.  Missouri,  etc.,  R.  Co., 
4  Mo.  App.  583. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Smith,  81  Tex.  479,  17  S.  W.  133. 

Vt. — Ouimit  V.  Henshaw,  35  Vt. 
646,  84  Am.  Dee.  646. 

Wis. — Hoeger  v.  Chicago,  etc.,  R. 
Co.,  63  Wis.  100,  23  N,  W.  435,  53 
Am.  Rep.  271. 

59.  .Tones  v.  Norwich,  etc.,  Transp. 
Co.,   50  Barb.    (N.  Y.)    193;   Clark  v. 


Eastern  R.  Co.,  139  Mass.  423 ;  Minor 
V.  Chicago,  etc.,  R.  Co.,  19  Wis.  40, 
88  Am.  Dec.  670;  Little  Rock,  etc.,  R. 
Co.  V.  Hunter,  42  Ark.  200. 

60.  Burnell  v.  New  York  Cent.  R. 
Co.,  45  N.  Y.  184,  6  Am.  Rep.  61; 
The  Priscilla,  106  Fed.  739;  Penn- 
sylvania R.  Co.  V.  Baldauf,  16  Pa.  67, 
55  Am.  Dec.  481. 

61.  Fairfax  v.  New  York  Cent., 
etc.,  R.  Cto.,  73  N.  Y.  167,  67  N.  Y. 
11,  29  Am.  Rep.  119,  15  Am.  Ry. 
Rep.  141. 

62.  Curtis  v.  Delaware,  etc.,  R. 
Co.,  74  N.  Y.  116,  30  Am.  Rep.  271; 
Pennsylvania  Co.  v.  Miller,  35  Ohio 
St.  541,  35  Am.  Rep.  620;  Cohen  v. 
St.  Louis,  etc.,  R.  Co.,  59  Mo.  App. 
66;  Mote  v.  Chicago,  etc.,  R.  Co.,  27 
Iowa,  22,  1  Am.  Rep.  212;  Bartholo- 
mew V.  St.  Louis,  etc.,  R.  Co.,  53  111. 
327,  5  Am.  Rep.  45.  See  also  cases 
cited  note  27,  ante. 
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§  19.  Carrier's  liability  as  warehouseman. — Liability  before  ship- 
ment. 
Where  baggage  is  left  with  a  carrier  in  anticipation  of  a  jour- 
ney not  about  to  be  commenced,  and  to  be  called  for  and  checked 
when  the  passenger  is  ready  to  begin  his  journey,  the  carrier  is 
liable  therefor  as  a  warehouseman  only.^^  The  carrier's  responsi- 
bility for  baggage  does  not  attach  unless  the  relation  of  passen- 
ger and  carrier  has  been  established.  One  having  a  ticket  cannot 
leave  his  baggage  with  the  carrier  and  provide  for  its  transporta- 
tion in  due  course  unless  he  himself  intends  at  such  time  to  pro- 
ceed upon  his  journey.  The  carrier's  liability  with  respect  to  bag- 
gage is  an  incident  to  the  relationship  of  passenger  and  carrier, 
and  if  such  relationship  does  not  exist  at  the  time  of  the  carriage 
of  the  baggage  the  only  responsibility  of  the  carrier  is  that  of  a 
warehouseman.^*  A  railroad  company  in  maintaining  a  parcel 
room  where,  for  a  nominal  charge,  persons  may  have  their  belong- 
ings cared  for  does  not  act  in  its  capacity  as  a  common  carrier,  as 
the  articles  are  not  checked  for  transportation,  but  for  safe-keep- 
ing and  redelivery  at  the  place  of  deposit,  but  acts  in  the  capacity 
of  warehouseman.^^  Where  a  carrier  voluntarily  receives  trunks 
containing  samples  an  unreasonable  time  before  the  owner  in- 
tended to  take  passage,  it  is  liable  for  their  loss  as  a  warehouse- 
man.^^ While  a  carrier  is  liable  for  the  safe-keeping  of  a  passen- 
ger's baggage  left  there  for  a  reasonable  time,  it  is  not  reasonable 
for  a  prospective  passenger  to  leave  baggage  with  the  carrier 

63.  Hofford  v.  New  York  Gent.,  check,  and  demanded  and  received  a 
etc.,  R.  Co.,  43  Pa.  Super.  Ct.  303.  certain  compensation,  that  this  corn- 
See  also  §  17,  ohap.  34,  supra,  and  pensation  was  small  was  of  no  con- 
oases  cited  in  notes  33,  34  and  35  sequence,  its  inadequacy  being  a  mat- 
thereto,  ter  for  the  determination  of  the  par- 

64.  Bradley  v.  Chicago  &  N.  W.  R.  ties,  and,  they  having  agreed,  the 
Co.,  147  111.  App.  397.  courts   will    not    interfere    and    hold 

65.  Fraam  v.  Grand  Rapids  &  I.  thp  contract  a  bailment  for  accommo- 
Rt.  Co.,  161  Mich.  556,  17  Detroit  IJeg.  dation  and  not  for  hire. 

N.  373,  136  N.  W.  851,  where  a  rail-  66.  Fleichman,    Morris    &,    Co.    v. 

road  company  held  itself  out  as  will-  Southern  Ry.,  76  S.  C.  337,  56  S.  E. 

in<r  to  take  charge  of  a  suit  ease  and  974,  9  L.  R.  A.  N.  S.  519. 
redeliver    it    on    presentation    of    a 
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for  more  than  a  day  before  the  beginning  of  his  journey,  and  the 
carrier  is  liable  only  as  a  warehouseman  for  such  baggage.^' 
Where  a  passenger  upon  a  railroad  was  promised  by  an  agent  of 
the  road  that  his  trunk,  which  was  locked  up  in  the  baggage  room 
■of  another  road  at  the  time  he  wished  to  start,  should  be  sent  by 
the  next  train,  and  he  inquired  for  the  trunk  at  the  depot  the  day 
after  his  arrival  at  his  destination,  and  the  following  day  and  on 
the  third  day  it  was  found  that  the  trunk  had  been  placed  in  the 
common  passenger  room,  and  while  there  had  been  rifled,  that 
room  having  been  broken  into  in  the  night-time,  when  it  was 
locked  and  the  windows  nailed  down,  the  carrier  was  guilty  of 
negligence,  even  if  it  was  to  be  regarded  as  a  warehouseman,  and 
was  therefore  liable  for  the  value  of  the  stolen  property.^^  A 
party  purchased  a  ticket  to  a  station  over  a  certain  road,  and  from 
«uch  station  to  another  over  defendant's  railroad.  He  presented 
the  ticket  to  the  agent  of  the  former  road,  and  had  his  trunk 
checked  to  the  latter  city.  He  purchased  the  ticket  solely  for 
checking  his  trunk,  and  did  not  intend  to  go  on  the  train,  but  went 
by  private  conveyance  to  the  latter  station.  His  trunk  arrived  at 
such  station  and  remained  on  the  platform  until  noon,  when  the 
agent  put  it  in  the  baggage  room;  and  on  that  night  or  the  follow- 
ing night  the  baggage  room  was  burglarized  and  the  trunk  and 
contents  stolen.  It  was  held  that  the  defendant  was  not  an  ordi- 
nary warehouseman,  bound  to  exercise  that  care  which  an  ordi- 
nary man  takes  of  his  own  property,  but  was  a  gratuitous  bailee 
and  liable  only  for  gross  negligence.*' 

§  20.  Carrier's  liability  as  warehousen^an. — Liability  after  reach- 
ing destination. 

A  carrier's  liability  for  baggage  is  that  of  a  common  carrier 
from  the  time  the  baggage  is  received  until  it  arrives  at  the  sta- 

67.  Houston,    etc.,    E.    Co.,     (Tex.  69.  Marshall    v.    Pontiac,    etc.,    R. 
Civ.   App.)    147   S.   W.   353.  Co.,  136  Mich.  45,  7  Detroit  Leg.  N. 

68.  Warner  v.  Burlington  &  M.  R.  715,  85  N.  W.  243,  55  L.  R.  A.  650. 

Co.,  33  Tfiwa.  166,  93  Am.  Dec.  389. 
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tion  of  its  destination  and  the  passenger  has  had  reasonable  op- 
portunity to  take  it  away,  acting  promptly.  After  that  the  lia- 
bility is  reduced  to  that  of  warehouseman,  requiring  the  exercise 
of  ordinary  care  only.'"    When  baggage  has  arrived  at  its  desti- 


70.  V.  /S.— Jacobs  v.  Tutt,  33  Fed. 
413.  See  The  State  of  New  York, 
Fed.  CSas.  No.  13,338  (7  Ben.  U.  S. 
450). 

III. — Schnitzmeyer  v.  Illinois  C«nt. 
R.  Co.,  147  111.  App.  101;  Chicago, 
etc.,  R.  Co.  V.  Boyce,  73  111.  510,  24 
Am.  Rep.  258,  and  the  fact  that  a 
passenger  on  a  railway  is  taken  sick, 
and  is  given  a  lay-over  ticket,  so  that 
he  does  not  reach  his  destination  as 
soon  as  his  baggage,  will  not  have 
the  eiTect  of  extending  the  liability  of 
the  carrier,  as  insurer,  beyond  what 
it  would  otherwise  be;  Chicago  k  A. 
R.  Co.  V.  Addizoat,  17  111.  App.  (17 
Bradw.)   632. 

Ind. — Pennsylvania  Co.  v.  Live- 
right,  14  Ind.  App.  518,  41  N.  E. 
350.  See  also  Toledo,  etc.,  R.  Co.  v. 
Tapp,  6  Ind.  App.  304,  33  N.  E.  462. 

Iowa. — Mote  v.  Chicago  &  N.  W.  R. 
Co.,  27  Iowa,  22,  1  Am.  Rep.  212. 

Kan. — Kansas  City,  etc.,  R.  Co.  v. 
Patten,  3  Kan.  App.  338,  45  Pac.  108. 

Ky. — Seasongood  v.  Owensboro  & 
N.  R.  Co.,  14  Ky.  Law  Rep.  430; 
Lewis  V.  Louisville,  etc.,  R.  Co.,  13 
Ky.  Law  Rep.  144;  Owensboro  &  N. 
R.  Co.,  V.  Newhoff,  12  Ky.  Law  Rep. 
467. 

Mass. — ^Nealand  v.  Boston  &  M.  R. 
Co.,  161  Mass.  67,  38  N.  E.  592. 

Mich. — Laffi-ey  v.  Grummond,  74 
Mich.  186,  41  N.  W.  894,  3  L.  R.  A. 
287. 

Miss. — Zeigler  Bros.  v.  Mobile  & 
O.  R.  Co.,  87  Miss.  367,  39  So.  811. 


Mo. — Rossier  v.  Wabash  R.  Co.,  115 
Mo.  App.  515,  91  S.  W.  1018;  Levi  v. 
Missouri,  etc.,  R.  Ck).,  (Mo.  App.) 
1^8  S.  W.  699,  the  carrier  was  under 
no  duty  to  keep  a  night  watchman; 
Hubbard  v.  Mobile  &  0.  R.  Co.,  112 
Mo.  App.  459,  87  S.  W.  53,  its  lia- 
bility as  warehouseman  only  extenda 
to  a  loss  of  baggage  by  negligence. 

Ji.  Y. — Moffat  V.  Long  Island  R. 
Co.,  123  App.  Div.  (N.  Y.)  719,  107 
N.  Y.  Supp.  113;  Graves  v.  Fitch- 
burg  R.  Co.,  29  App.  Div.  591,  51  N. 
Y.  Supp.  636;  Matteson  v.  New  York 
Cent.,  etc.,  R.  Co.,  76  N.  Y.  381;  Mat- 
tison  V.  New  York  Cent.  R.  Co.,  57  N, 
Y.  552;  Roth  v.  Buffalo,  etc.,  R.  Co.,. 

34  N.  Y.  548,  90  Am.  Rep.  734;  Van 
Horn  v.  Kermit,  4  E.  D.  Smith  (N. 
Y.)  453;  Burgevin  v.  New  York 
Cent.,  etc.,  R.  Cb.,  69  Hun,  479,  23 
N.  Y.  Supp.  415;  Burnell  v.  New 
York  Cent.  R.  Co.,  45  N.  Y.  184,  6 
Am.  Rep.  61;  Cary  v.  Cleveland,  etc., 
R.  Co.,  29  Barb.  (N.  Y.)  35;  Jorpey 
V.  Williams,  3  Daly,  162;  Klein  v. 
Hamburg  Amer.  Packet  Co.,  3  Daly, 
390. 

Ohio. — Pennsylvania  Co.  v.  Miller, 

35  Ohio.  St.  541,  35  Am.  Rep.  620. 
Tex. — St.    Louis,    etc.,    R.    Co.    v. 

Terrell,  (Tex.  Civ.  App.)  72  S.  W. 
430;  Missouri,  etc.,  R.  Co.  of  Texas 
V.  Meek,  33  Tex.  Civ.  App.  47,  75  S. 
W.  35  7.  the  linhilHy  as  bailee  for  the 
storage  of  unclaimed  baggage  extends 
only  to  such  articles  as  come  within 
the   definition   of  baggage,   and   does 
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nation  and  has  been  deposited  in  the  usual  or  customary  place  of 
delivery,  and  kept  there  a  reasonably  sutHcient  time  for  the  pas- 
senger to  claim  and  remove  it,  the  carrier's  liability  as  such  ceases, 
and  it  is  thereafter  only  a  warehouseman,  whose  duty  requires  it 
to  place  the  baggage  in  a  proper  and  suitable  place  and  to  exer- 
cise ordinary  care  and  diligence  in  safely  keeping  it  there  and  in 
protecting  it  from  exposure  to  the  weather.'^  Failure  to  call  for 
baggage  within  a  reasonable  time  after  its  arrival  relieves  the  car- 
rier of  its  obligation  as  a  common  carrier  and  substitutes  the  lia- 
bility of  a  warehouseman.'^  Where  a  trunk  arrives  at  the  station 
early  in  the  morning,  and  its  owner  fails  to  claim  it  during  the 
day,  and  it  is  consequently  stored  by  the  railroad  company  in  its 
baggage  room  during  the  night,  the  company  will  not  be  liable  for 
loss  caused  by  a  burglar  breaking  into  the  station  and  robbing  the 
trunk,  if  it  appears  that  the  company  exercised  reasonable  and 
ordinary  care  in  the  storage  of  the  trunk.'^  Where  a  passenger's 
trunk  arrived  at  a  railroad  station  at  its  destination  about  noon, 
but  an  expressman  did  not  call  for  the  same  until  after  six  o'clock, 
at  which  time  the  station  was  customarily  closed,  the  carrier's 
liability  was  that  of  a  warehouseman  from  the  time  when  the 
trunk  was  placed  in  the  baggage  room  ready  for  delivery,  and  it 
was  not  liable,  where  the  station  was  burglarized  during  the  night 
and  certain  articles  stolen  from  the  trunk,  where  there  was  no 
showing  of  negligence.'*  A  railway  company's  liability  respecting 
baggage  was  that  of  a  warehouseman,  and  not  that  of  a  carrier, 

not      include      articles      improperly  119  N.  Y.  Supp.  1117,  aff'g  116  N.  Y. 

checked  as  baggage.     Texas  &  P.  R.  Supp.  560;   Central  of  Ga.  R.  Co.  v. 

Co.  V.  Capps,  2  Willson,  Civ.  Cas.  Ct.  Jones,  150  Ala.  379,  43  So.  575,  9  L. 

App.  §  35.  R-  A.  N.  S.  1340. 

71.  Indiana,   etc.,   R.  Co.   v.   Zilly,  73.  Moyer  v.  Pennsylvania  R.  Co., 
20  Ind.  App.  569,  51  N.  E.  141;  Char-  31   Pa.   Super.   Ct.   559. 

lotte    Trouser    Co.    v.    Seaboard    Air  74.  Gausman   v.   New  York   Cent., 

Line   Ry.,    139   N.   C.   383,   53   S.  E.  etc.,  R.  Co.,   134  App.  Div.    (N.  Y.) 

973.  989,   119   N.  Y.   Supp.   1125,   aflf'g   63 

72.  Church  v.  Ne^v  York  Cent.,  etc.,  Misc.  Rep.  200,  118  N.  Y.  Supp.  495. 
R.  Co.,  135  App.  Div.    (N.  Y.)    914, 
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where  the  carriage  had  been  completed  and  a  special  contract  made 
for  storage.'^  A  carrier  as  warehouseman  is  bound  only  to  exercise 
ordinary  care,  and  is  not  liable  for  the  loss  of  the  baggage  of  a  pas- 
senger held  by  it  as  a  warehouseman  only,  in  a  fire,  consuming  its. 
depot,  not  caused  by  the  carrier's  negligence.'*  The  omission  of 
a  passenger  to  call  for  her  trunk  until  the  day  following  that  of 
arrival  at  her  destination  is,  under  ordinary  curcumstances,  un- 
reasonable, and  therefore  the  carrier  ceases  to  be  responsible  as 
such,  and  is  liable  merely  as  warehouseman."  Where  a  passenger 
fails  to  remove  his  baggage  on  his  arrival  at  his  destination,  and 
it  is  destroyed  by  fire,  in  order  to  recover  he  must  show  such  neg- 
ligence on  the  carrier's  part  as  would  make  it  liable  as  warehouse- 
man." Plaintiff  could  not  recover  for  the  loss  of  samples  received 
by  defendant's  baggageman  on  the  ground  that  they  were  lost 
because  of  the  defendant's  negligence  in  its  capacity  as  warehouse- 
man." Where  a  passenger  leaves  his  trunks  over  night  in  the 
baggage  room  after  surrendering  his  checks,  and  they  are  de- 
stroyed by  fire  in  the  night,  the  carrier  has  no  higher  responsi- 
bility than  that  of  a  depositary,  though  the  owner  of  the  trunk^, 
may  have  been  a  holder  of  a  mileage  book,  good  for  transporta- 
tion on  the  carrier's  trains.*"  Where  baggage  of  a  passenger  ar- 
rived at  a  station  in  the  evening  and  was  placed  in  the  baggage 
room  of  the  station  agent,  according  to  custom,  and  could  not  be 
found  in  the  morning,  the  liability  of  the  carrier  was  that  of  a  ware- 
houseman.*^   Where  baggage  is  carried  on  the  train  with  the  pas- 

75.  Yazoo    &    M.    V.    E,.     Co.    v.  as  warehousemen  in  respect  to  bag- 
Hughes,  94  Miss.  242,  47  So.  662.  gage  left  at  a  station  by  a  passenger. 

76.  Kansas  City  Southern  R.  Co.  v.  78.  Kansas  City,  etc.,  E.  Co.  v.  Mc- 
Thomas,  97  Ark.  287,  133  S.  W.  1030.  Gahey,  63  Ark.  344,  38  S.  W.  659.  36 

77.  Wiegand  v.   Central  R.   Co.  of  L.  R.  A.  781,  58  Am.  St.  Rep.  111. 
N.  J.,  75  Fed.  370,  aff'd  Central  R.  79.  Weber  Co.  v.  Chicago,  etc.,  R. 
Co.   of   New   Jersey  v.   Wiegand.    79  Co.,  113  Iowa,  188,  84  N.  W.  1042. 
Fed.  991,  25  C.  C.  A.  681,  the  New  80.  Southern  Ry.  Co.  v.  Rosenheim 
Jersey   statute  limiting  the  liability  Bros.,  1  Ca.  App.  766,  58  S.  E.  81. 
of    common    carriers    in    certain    re-  81.  Campbell   v.   Missouri   Pac.   R. 
spects  does  not  affect  their  liability  Co.,  78  Neb.  479,  111  N.  W.  126. 
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senger,  so  that  he  is  present  upon  its  arrival,  he  must  take  it  away 
as  soon  as  practicable ;  and  if,  for  his  own  convenience,  he  chooses 
to  leave  it  with  the  carrier,  the  latter  becomes  a  warehouseman.*^ 
Failure  to  claim  baggage  until  thirty-six  hours  after  its  arrival 
does  not  change  the  carrier's  liability  for  its  loss  to  that  of  a  ware- 
houseman without  a  showing  that  the  loss  was  due  to  the  delay.*' 
It  is  not  necessary  that  a  baggage  room,  where  a  carrier  stores 
baggage  after  its  arrival,  be  fire  or  burglar  proof,  but  only  neces- 
sary that  it  be  such  a  place  as  persons  of  ordinary  prudence  would 
use.*^  Where  a  passenger  demands  his  baggage  on  the  arrival  of 
the  train,  and  is  told  that  he  cannot  get  it  until  the  following 
morning,  the  carrier  is  liable  if  it  is  destroyed  by  fire  during  the 
night.*'  Where  a  carrier  posted  in  its  baggage  room  at  a  depot  a 
notice,  fixing  charges  for  storage  of  baggage  remaining  over 
twenty-four  hours,  and  a  passenger,  with  knowledge  of  and  in  re- 
liance on  the  notice,  deposited  baggage  and  obtained  a  claim  check, 
intending  to  pay  and  tendering  payment  of  the  prescribed  charges, 
the  carrier  was  a  bailee  for  hire,  and  if  it  did  not  intend  to  avail 
itself  of  the  right  to  charge  it  was  required  to  so  inform  the  passen- 
ger at  the  time  he  offered  the  baggage  for  storage;  and  hence  it 
was  liable  for  the  loss  of  the  baggage.*' 

§  21.  Connecting  carriers. 

Connecting  railroads  constituting  one  system,  employing  the 
same  agents  to  sell  passage  tickets  and  receive  baggage  to  be  car- 
ried over  the  entire  road,  and  being  under  the  same  general  di- 
rection and  control,  are  liable  as  partners  pointly  for  a  loss  occur- 
ring on  any  part  of  the  route.*^    But  an  agreement  between  dis- 

82.  Kressin  v.  Central  R.  of  N.  J.,  85.  Georgia  E.  etc.,  Co.  v.  Phillips, 
119  App.  Div.  (N.  Y.)   86,  103  N.  Y.       93  Ga.  801,  20  S.  E.  646. 

Supp.  1002.  86.  Milwaukee  Mirror  &  Art  Glass 

83.  Lamed  v.  Central  R.  of  New  Works  v.  Chicago,  etc.,  R.  Co.,  148 
Jersey,    (N.  J.)    79  Atl.  289.  Wis.  173,  134  N.  W.  379. 

84.  Indiana,  etc.,  R.  Co.  v.  Zilly,  87.  Hart  v.  Rensselaer,  etc.,  R. 
20  Ind.  App.  569,  51  N.  E.  141:  Kan-  Co.,  8  N.  Y.  37,  59  Am.  Dec.  447; 
sas  City,  etc.,  R.  Co.  v.  Patten,  3  Green  v.  New  York  Cent.  R.  Co.,  4 
Kan.  App.  338,  45  Pac.  108.  Daly  (N.  Y.)    553,  13  Abb.  Pr.  N.  S. 
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tinot  and  independent  lines  by  whicli  any  one  of  them  may  sell 
tickets  and  check  baggage  over  the  others  does  not  make  them 
partners  or  liable  as  such/'  and  each  of  them  is  liable  only  for 
losses  occurring  on  its  line  except  in  jurisdictions  where  the 
initial  carrier  is  held  to  assume  liability  for  the  entire  route.*' 
Where  an  initial  carrier  sold  tickets  to  points  on  the  line  of  a  con- 
necting carrier,  there  being  no  special  contract  or  partnership  be- 
tween the  two  under  which  one  was  responsible  for  the  default  of 
the  other,  nor  anytbing  to  show  that  the  initial  carrier  acted  as 
agent  for  the  other,  the  connecting  carrier  could  not  be  held  liable 
for  the  loss  of  a  trunk  delivered  to  the  initial  carrier,  in  the  ab- 
sence of  any  evidence  that  it  was  ever  received  by  the  connecting 
carrier.'"  Mere  proof  that  a  passenger  bought  a  ticket  from  the 
initial  carrier  reading  over  several  lines  named  and  that  such 
ticket  was  honored  by  the  last  line,  is  insufficient  to  show  either 
an  original  joint  contract,  or  partnership,  or  ratification,  so  as  to 
make  the  last  line  liable  for  lost  baggage,  without  a  showing  that 
the  baggage  had  once  come  into  its  possession.'^  Where  baggage 
is  checked  on  a  through  ticket  over  several  connecting  lines,  the 
contract  made  with  the  initial  carrier  governs  the  liability  of  the 
otber  carriers,  limitations  contained  therein  inuring  to  the  benefit 
of  the  connecting  lines,  unless  expressly  restricted  to  the  initial 

(N.   Y.)    473,   Wolff   V.    Central   R.,  89.  Central   Trust   Co.  v.   Wabash, 

etc.,    Co.,    68   Ga.   653,   45   Am.   Kep.  etc.,   "R.   Co.,   31   Fed.   247;    Pennsyl- 

501;    Peterson    v.    Chicago,    etc.,    E.  vania  R.  Co.  v.  Connell,  113  111.  295. 

Co.,  80  Iowa,  92;  Barter  v.  Wheeler,  90.  Romero  v.  McKernan,  88  N.  Y. 

49   N.   H.   9;    Texas,   etc.,   R.   Co.   v.  Supp.   365. 

Fort,  1  Tex.  App.  Civ.  Cas.  §  1253,  9  91.  Kessler    v.    New    York    Cent., 

Am.   &   Eng.   R.    Cas.    392 ;    Interna-  etc.,  R.  Co.,  61  N".  Y.  538 ;  Texas  etc., 

tional,  etc.,  R.   Co.  v.  Foltz,   3   Tex.  R.   Co.   v.   Berry,   31  Tex.   Civ.  App. 

Civ.  App.  44.  3,  71  S  W.  336;   Felder  v.  Columbia, 

88.  Ellsworth    v.    Tartt,    86    Ala.  etc.,  R.  Co.,  31  S.  C.  35;  53  Am.  Rep. 

733;  Felder  v.  Columbia,  etc.,  R.  Co.,  656,    and    proof    that   the    last    line 

31  S.  C.  35.     Contra:  Atdhison,  etc.,  sent  out  tracers  for  the  lost  baggage 

R.  Co.  V.  Roach,  35  Kan.  740;  Texas  did  not  show  that  it  ever  became  a 

cases  cited  in  last  preceding  note.  party  to  the  original  contract. 
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line.'^  But  the  initial  carrier  cannot,  in  the  absence  of  a  special 
contract,  bind  a  connecting  line  to  liability  for  injuries  not  occur- 
ring on  the  latter's  line.'^  Where  a  carrier  sells  a  ticket  to  a  point 
on  the  line  of  a  connecting  carrier,  and  checks  the  passenger's 
baggage  through  to  the  passenger's  destination,  the  receiving  car- 
rier is,  in  the  absence  of  express  contract  to  the  contrary,  liable 
for  loss  of  the  baggage  by  the  connecting  carrier.  A  carrier  may 
contract  to  transport  beyond  its  own  line  and  the  sale  of  a  through 
ticket  is  assumed  to  be  an  undertaking  to  safely  deliver  the  bag- 
gage at  the  point  to  which  the  ticket  is  sold.'*  But  the  facts  that  a 
person,  who  has  paid  through  fare  to  the  terminus  of  connecting 
railroad  lines,  and  received  a  coupon  ticket  to  that  place  from  the 
first  of  the  connecting  carriers,  knew  what  a  coupon  ticket  meant 
and  intended  to  purchase  a  ticket  that  would  take  him  over  eon- 


92.  Whibworth  v.  Erie  R.  Co.,  87 
N.  Y.  413;  Baboock  v.  Lake  Shore, 
etc.,  R.  Co.,  49  N.  Y.  491;  Western 
Union  Tel.  Co.  v.  Carew,  15  Mich. 
525. 

93.  Montgomery,  etc.,  R.  Co.  v. 
CuJver,  75  Ala.  587.  But  see  Wolff 
V.  Central  R.,  etc.,  Co.,  68  Ga.  653. 

94.  Isaacson  v.  New  York  Cent., 
etc.,  R.  Co.,  94  N.  Y.  378,  46  Am.  Rep. 
143,  16  Am.  &  Eng.  R.  Cas.  188; 
Burnell  v.  New  York  Cent.  R.  Co., 
45  N.  Y.  184,  6  Am.  Rep.  61;  Tal- 
oott  V.  Wabash  R.  Co.,  66  Hun  (N. 
Y.),  456;  Cary  v.  Cleveland,  etc.,  R. 
Co.,  29  Barb.  (N.  Y.)  35;  Weed  v. 
Saratoga,  etc.,  R.  Co.,  19  Wend.  (N. 
Y.)   534;  Torpey  v.  Williams,  3  Daly 

(N.  Y.),  162;  Kansas  City,  etc.,  R. 
Co.  V.  Washington,  74  Ark.  9,  69  L. 
R.  A.  65,  109  Am.  St.  Rep.  61,  85 
S.  W.  406;  Little  Rock,  etc.,  R.  Oo. 
V.  Record,  74  Ark.  135,  109  Am.  St. 
Rep.  67,  85  S.  W.  421;  Mauritz  v. 
New  York,  etc.,  R.  Co.,  23  Fed.  765; 

86 


Harp  V.  The  Grand  Era,  1  Woods 
(U.  S.),  184;  Croft  v.  Baltimore,  etc., 
R.  Co.,  1  MacArtTiur  (D.  C),  493; 
Hawley  v.  Screven,  63  Ga.  347,  35 
Am.  Rep.  136;  Illinois  Cent.  R.  Co.  v. 
Copeland,  34  111.  333,  76  Am.  Dec. 
749;  Atchison,  etc.,  R.  Co.  v.  Roach, 
35  Kan.  740;  Knight  v.  Portland, 
etc.,  R.  Co.,  56  Me.  334;  Perkins  v. 
Portland,  etc.,  R.  Co.,  47  Me.  573; 
etc,  R.  Co.,  56  Me.  334;  Per- 
kins    V.     Portland,     etc.,     R.     Co., 

47  Me.  573;  Hartan  v.  East- 
ern R.  Co.,  114  Mass.  44;  Lin  v. 
Terre  Haute  &  I.  R.  Co.,  10  Mo.  App. 
135;  Baltimore,  etc.,  R.  Co.  v.  Camp- 
bell, 36  Ohio  St.  647;  Louisville,  etc., 
R.  Co.  V.  Weaver,  77  Tenn.  (9  Lea) 
38,  43  Am.  Rep.  654;  Candee  v.  Penn- 
sylvania R.  Co.,  31  Wis.  583,  94  Am. 
Dec.  566 ;  Wilson  v.  Chesapeake,  etc., 
R.  Co.,  31  Gratt.  (Va.)  654;  Nashua 
Lock  Co.  V.  Worcester,  etc.,  R.  Co., 

48  N.  H.  339. 
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necting  lines,  warrant  the  inference  of  notice  to  him,  even  if  the 
name  of  the  company  was  not  correctly  given,  of  a  statement  at 
the  head  of  the  ticket,  that  the  company  "selling  this  ticket"  acted 
"as  agent,"  and  that  it  did  not  intend  to  become  "responsible  be- 
yond its  own  line,"  and  tend  to  raise  a  question  of  fact  as  to 
whether  the  contract  was  for  through  transportation  or  not ;  and  a 
finding  on  that  question  in  the  negative  prevents  a  recovery  and 
calls  for  the  dismissal  of  a  complaint  against  the  carrier  which 
sold  the  ticket,  as  to  a  cause  of  action  for  damages  for  personal 
baggage  of  the  passenger,  carried  free  as  an  incident  of  the  ticket 
and  destroyed  by  fire  on  another  road.'^  The  initial  carrier  is 
liable  for  any  loss  occurring  on  its  own  or  connecting  lines  due  to 
its  own  negligence  in  failing  to  properly  check  baggage,  whether 
there  is  a  special  contract  or  not.'^  Other  cases  maintain  the  rule 
that  the  initial  carrier  is  only  liable  for  such  losses  as  occur  on  its 
own  line,  or  by  reason  of  its  failure  to  make  proper  delivery  of 
the  baggage  to  the  connecting  carrier,  and  that  selling  a  through 
ticket  and  checking  baggage  through  is  not  sufficient  to  create  a 
greater  liability,'^  although  the  carrier  may  by  special  contract 
extend  its  liability  for  the  entire  route.'*  An  intermediate  car- 
rier, or  the  last  carrier,  is  liable,  like  the  initial  carrer,  for  a  loss 
of  baggage  occurring  upon  its  own  line,  or  where  it  fails  to  account 
for  baggage  delivered  to  it  in  good  order  by  a  previous  carrier.'' 

95.  Talcott  V.  Wabash  E.  Oo.,  159  Y.),  553;  Gulf,  etc.,  R.  Co.  v.  Jack- 
N.  Y.  462,  54  N.  E.  1.  son,  4  Tex.  App.  Civ.  Oas.  §  47. 

96.  Isaacson  v.  New  York  Cemt.,  98.  Quimby  v.  Vanderbilt,  17  N.  Y. 
etc.,  R.  Co.,  supra;  Najac  v.  Boston,  313,  72  Am.  Dec.  4&9;  Van  Sant- 
etc,  R.  Co.,  7  Allen   (Mass.),  329.  voord   v.   St.   John,   6   Hill    (U.   S.), 

97.  Milnor  v.  New  York,  etc.,  R.  157;  Myrick  v.  Michigan  Cent.  E.  Co., 
Co.,  53  N.  Y.  363,  4  Daly  355;  Mar-  107  U.  S.  107;  Perkins  v.  Portland, 
monstein  v.  Pennsylvania  R.  Co.,  13  etc.,  R.  Co.,  47  Me.  573  Green  v.  New 
Misc.  Rep.  (N.  Y.)  32,  34  N.  Y.  York  Cent.  R.  Co.,  supra;  Mauritz  v. 
Supp.  97;  Michigan  Cent.  R.  Co.  v.  New  York,  ertc,  E.  Co.,  supra. 
Mineral  Springs  Mfg.  Co.,  16  Wall.  99.  Fairfax  v.  New  York  Cent., 
(tJ.  S.)  318;  Mauritz  v.  New  lork,  etc.,  E.  Co.,  73  N.  Y.  167,  29  Am.  Eep. 
etc.,  E.  Co.,  23  Fed.  7&9;  Grpen  v.  119;  Estes  v.  St.  Paul,  etc.,  R.  Co.,  7 
New  York  Cent.  E.  Co.,  4  Daly    (N.  N.  Y.  Supp.  863;  McCormlck  v.  Hud- 
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Proof  of  the  receipt  of  the  baggage  by  it  raises  the  presumption 
that  the  loss  occurred  on  its  line,  and  requires  it  to  prove  delivery 
in  good  condition  to  the  succeeding  carrier  to  relieve  it  from  liabil- 
ity.' An  intermediate  carrier,  like  an  initial  carrier,  is  liable- for 
any  damage  arising  from  the  loss  or  detention  of  baggage  delivered 
to  it,  caused  by  its  failure  to  forward  it  promptly.^  But  a  pas- 
senger's notice  to  a  carrier's  baggageman  that  he  had  a  large 
sample  trunk,  which  he  wished  checked,  is  insufficient  to  charge 
the  carrier  with  knowledge  that  any  special  reason  existed  for  ex- 
pediting the  delivery  of  the  particular  trunk,  so  as  to  render  the 
carrier  liable  as  for  breach  of  contract,  for  damage  resulting 
from  delay  caused  by  the  necessity  of  having  the  samples  in  order 
to  fulfil  engagements  already  made  to  meet  prospective  customers, 
to  whom  no  goods  could  be  sold  in  the  absence  of  the  samples.' 
The  proprietors  of  a  railroad,  who  receive  passengers  and  com- 


son  River  R.  Co.,  4  Ed.  Sm.  (N.  Y.) 
181;  Rome  R.  Co.  v.  Wimberly,  75 
Ga.  316,  58  Am.  Rep.  468;  Ohicago, 
etc.,  R.  Oo.  V.  Fa-hey,  52  111.  81,  4 
Am.  Rep.  587;  Atchison,  etc.,  R.  Co. 
V.  Roach,  35  Kan.  740;  Baltimore 
Steam  Packet  Co.  v.  Smith,  23  Md. 
402,  87  Am.  Dec.  575;  Montgomery, 
etc.,  R.  Co.  V.  Culver,  75  Ala.  387; 
Hooper  v.  London,  etc.,  R.  Co.,  29 
W.  R.  241,  43  L.  T.  570;  Louisville, 
etc.,  R.  Co.  V.  Weaver,  77  Tenn.  (9 
Lea)   38,  42  Am.  Rep.  654. 

1.  Caldwell  v.  Erie  Transfer  Co., 
13  Misc.  Rep.  (N.  Y.)  37;  Myerson 
V.  Woolverton,  9  Misc.  Rep.  (N.  Y.) 
186;  Hyman  v.  Central  Vermont  R. 
Co.,  66  Hun  (N.  Y.),  202,  21  N.  Y. 
Supp.  119;  St.  Louis,  etc.,  R.  Oo.  v. 
Hawkins,  39  111.  App.  406;  Philadel- 
phia, etc.,  R.  Co.  V.  Harper,  29  Md. 
330.  See  also,  cases  cited  in  last 
preceding  note. 

2.  Davis     V.     Michigan     Southern, 


etc.,  R.  Co.,  22  111.  278,  74  Am.  Dec. 
151. 

3.  Katz  V.  Cleveland,  etc.,  R.  Co., 
46  Misc.  Rep.  (N.  Y.)  259,  91  N.  Y. 
Supp.  720. 

A  carrier  is  not  liable,  as  for  a 
breach  of  contract,  for  delay  in  de- 
livery of  a  sample  trunk  of  a  pas- 
senger, who  wag  a  member  of  a  firm 
and  had  taken  the  samples  with  him 
on  a  selling  trip,  merely  on  proof  of 
the  value  of  the  lost  time  of  the  pas- 
senger, and  the  amount  of  commis- 
sion he  would  have  earned  by  sales 
of  goods  he  would  have  made  each 
day,  had  the  trunk  not  been  delayed, 
where  the  contract  was  not  made 
with  reference  to  the  peculiar  cir- 
cumstances known  to  both  shipper 
and  carrier,  and  the  particular  loss 
was  not  in  contemjilation  of  both,  at 
the  time  of  making  the  contract,  as 
a  contingency  which  might  follow 
non-performanoe.     Id. 
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mence  their  carriage  at  the  station  of  another  road,  are  bound  to 
have  a  servant  there  to  take  charge  of  baggage  until  it  is  placed  in 
their  cars;  and  if  it  is  the  custom  of  the  baggage  master  of  the 
station,  in  the  absence  of  such  servant,  to  receive  and  take  charge 
of  baggage  in  his  stead,  the  proprietors  will  be  responsible  for  tiie 
baggage  so  delivered  to  him.*  A  failure  to  deliver  baggage  at  the 
terminus  of  a  railroad  line  is  not  evidence  of  negligence  on  the 
part  of  a  connecting  line  which  received  the  baggage  and  checked 
it  over  both  lines.'  Where  passenger  baggage  is  checked  through 
to  any  point  upon  a  coupon  ticket  for  a  continuous  passage  over 
several  connecting  lines  of  railroad,  and  is  delivered  in  a  dam- 
aged condition,  the  owner  may  sue  the  carrier  in  whose  custody 
he  finds  it  damaged.^  Where  a  party  contracts  for  transporta- 
tion over  a  route  composed  of  several  railroads,  for  which  he 
pays  an  entire  sum,  and  receives  a  through  ticket  or  receipt,  the 
contract  is  entire.  If  no  partnership  in  fact  exists  between  the 
roads,  he  may  treat  the  contract  as  entire  or  several  so  far  as  the 
other  parties  are  concerned,  and  subject  all  who  are  interested  to 
an  action  for  the  value  of  lost  baggage.''  Two  connecting  lines  are 
jointly  liable  for  a  failure  to  transport  baggage  checked  over  them 
and  are  each  liable  for  damage  or  loss  to  the  baggage,  where  they 
are  operated  in  conjunction  with  each  other,  and  recognize  each 
other's  passenger  tickets  and  baggage  checks.'  Where  in  an  action 
against  a  carrier  to  recover  the  value  of  baggage  lost  by  another 
carrier,  the  evidence  showed  that  defendant  sold  plaintiff  a  ticket 
having  coupons  for  each  road  over  which  he  would  travel,  and 
containing  a  stipulation  that  "in  selling  this  ticket,  and  checking 
baggage  thereon,  this  company  acts  only  as  agent,  and  is  not  re- 

4.  Jordan  v.  Fall  River  K.  Co.,  59  7.  Check  v.  Little  Miami  E.  Co.,  2 
Mass.   (5  Cugh.)   69,  51  Am.  Dec.  44.  Disn.   (Ohio)   37. 

5.  Stimson    v.    Connecticut    R.    R.  8.  St.  Louis,  etc.,  R.  Co.  v.  Hinds- 
Co..   98  Mass.  83,   93  Am.  Dec.  140.  man,    1    White   &   W.   Civ.   Cas.   Ct. 

6.  Fox  T.  Wabash  R.  Co.,  16  llisc.  App.    fTex.)    §   7;   :MissoTLri  Pac.  R. 
Rep.  (N.  Y.)   370,  38  N.  Y.  Supp.  S3.  Co.  v.  Slater,  3  Willson,  Civ.  Cas.  Ct. 

App.  (Tex.)    §  7. 
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sponsible  beyond  its  own  line,"  and  that  plaintiff  could  not  read, 
and  did  not  know  what  was  on  the  ticket,  the  evidence  warranted 
a  verdict  for  the  defendant,  in  the  absence  of  any  evidence  show- 
ing that  it  contracted  to  carry  plaintiff's  baggage  beyond  its  own 
line.'  Where  an  agent  of  an  express  company,  on  receiving  a 
check  for  a  trunk  from  a  traveler  for  the  purpose  of  carrying 
the  trunk  from  the  depot  to  her  residence,  placed  the  check  on 
the  strap  with  the  duplicate  check  on  the  trunk  in  the  baggage  car, 
and  marked  the  trunk  with  the  mark  of  the  express  company  for 
identification,  by  so  doing  the  express  company  made  the  railroad 
company  its  bailee,  and  was  liable  for  the  loss  of  the  contents  of 
the  trunk,  subsequently  stolen  from  the  possession  of  the  railroad 
company.-'"  "Where  the  only  authority  given  by  a  railroad  com- 
pany to  the  baggage  agent  of  a  connecting  road  is  to  check  bag- 
gage to  all  stations  on  the  line  of  the  former  road,  no  presumption 
follows  that  such  agent  has  authority  to  check  merchandise  over 
the  line  of  said  road  under  the  guise  of  baggage;  and  knowledge 
on  the  part  of  such  agent  that  a  passenger's  trunks  contain  mer- 
chandise, and  not  baggage,  is  not  sufficient  to  charge  such  company 
with  knowledge.-'^ 

§  22.  Liability  of  initial  carrier. 

A  carrier  which  agrees  to  transport  a  passenger  and  her  bag- 
gage to  destination  is,  in  the  absence  of  a  special  agreement 
limiting  its  responsibility,  liable  throughout  the  journey  for  the 
loss  of  the  baggage  by  itself  or  by  any  other  carrier  which  assists 
in  performing  the  contract. ^^     Where   a  passenger   asks   for   a 

9.  Lessard  v.  Boston  &  M.  R.  Co.,  riage,  the  company,  being  thus  with- 
69  N.  H.  648,  45  Atl.  712.  out  actual   knowledge   of   their   con- 

10.  Springer  v.  Westcott,  166  N.  Y.  tents,  has  the  right  to  assume  tha,t 
117,  59  N.  E.  693,  aflf'g  19  App.  Div.  they  contain  baggage  only,  and  is 
366,  46  N.  Y.  Supp.  589.  not   bound   to    make    inquiry   as    to 

11.  Toledo,   etc.,   E.  Oo.  v.  Bowler  their  real  contents. 

&  Burdick  Co.,  63  Ohio  St.  374,   58  12.  Hubbard  v.  Mobile  &  O.  E.  Co., 

Ts.  B.  813,  on  receiving  such  trunks      112  Mo:  App.  459,  87  S.  W.  52. 
from   the   connecting    road   for   car-  Where   plaintiff  bought  a  passen- 
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through  ticket  beyond  the  carrier's  line,  and  the  ticket  agent  de- 
livers it  without  notifying  him  of  conditions  as  to  limiting  lia- 
bility for  injury  to  baggage  on  the  connecting  line,  and  the  pas- 
senger does  not  read  or  know  of  them,  the  liability  of  the  initial 
carrier  for  through  transportation  from  the  point  of  departure  to 
the  point  of  destination  is  established,  and  cannot  be  ailected  by 
conditions  of  which  the  passenger  had  no  notice,  and  to  which 
he  did  not  assent.^*  Where  there  was  no  joint  contract  between 
carriers  to  carry  passengers  and  their  baggage,  but  distinct  tickets 
were  bought,  and  the  second  carrier,  to  accommodate  a  passenger, 
gave  its  check  for  baggage  before  receiving  it  from  the  first  caT- 
rier,  the  second  carrier,  on  showing  that  the  baggage  was  never 
received,  or  that  it  exercised  due  care  in  delivering  the  baggage 


ger  ticket  of  defendant  for  transpor- 
tation over  its  road  to  a  certain 
point,  and  tlience  over  another  road, 
and  cheeked  his  baggage  to  a  point 
he  knew  was  on  the  connecting  road, 
he  knowing  also  that  the  ticket  re- 
cited that  defendant  assumed  no  re- 
sponsibility beyond  its  own  line,  de- 
fendant was  not  liable  for  loss  of 
plaintiff's  baggage  after  it  was  de- 
livered to  the  connecting  carrier,  the 
baggage  cheek  reading:  "The  A.  Ry. 
Co.  (defendant)  from  C.  to  H.,  via  A. 
Ry.  Co.  and  0.  R.  Co.  (the  connect- 
ing carrier ) .  Junction  point,  O. 
City" — not  constituting  a  contract, 
or  ail'ecting  the  question,  and  a  stat- 
ute providing  that  when  a  carrier  re- 
ceives property  for  transportation, 
or  issues  bills  of  lading,  it  shall  be 
liable  for  loss  of  the  property,  though 
caused  by  negligence  of  a  connecting 
carrier,  being  limited  to  contracts  of 
affreightment.  GriflBth  v.  Atchison, 
etc.,  R.  Co.,  114  Mo.  App.  591,  90  S. 
W.  408. 


A  connecting  carrier,  in  receiving 
baggage  for  further  transportation, 
acts  as  the  agent  of  the  initial  car- 
rier, and  when  loss  occurs  is  entitled 
to  claim  the  benefit  of  any  part  of 
the  original  contract  of  shipment. 
Aiken  v.  Wabash  R.  Co.,  80  Mo. 
App.  8. 

13.  Hutchins  v.  Pennsylvania  R. 
Co.,  181  N.  Y.  186,  73  N.  E.  973,  106 
Am.  St.  Rep.  537,  aff'g  92  App.  Div. 
613,  86  N.  Y.  Supp.  1138,  and  the  lia- 
bility of  carrier  selling  a  ticket  to  a 
passenger  to  a  point  beyond  its  own 
line  for  loss  of  baggage  delivered  to 
a  connecting  line  in  good  order  is  not 
limited  by  conditions  in  fine  print  on 
a  ticket,  providing  that  in  checking 
baggage  beyond  its  own  line  the  car- 
rier restricts  his  liability  to  wearing 
apparel  of  a  specified  value,  where 
there  is  no  evidence  that  the  passen- 
ger knew  of  such  conditions  and 
agreed  to  them. 


PASSENGER'S  BAGGAGE  OR  EFFECTS.        1367 

received  is  relieved  from  liability  for  its  loss."  Where  plaintiff 
purchased  of  defendant  a  passenger  ticket  to  N.  Y.,  over  its  line, 
and  thence  over  the  lines  of  the  G.  T.  and  W.  S.  railroads,  and 
he  had  excess  baggage,  for  which  he  paid  the  charges  and 
received  checks  for  his  trunks,  one  of  them  marked  "  Foreign 
excess  baggage  duplicate  check,"  and  "Route,  G.  T.  W.  S.,"  the 
court  was  authorized  to  find  that  the  defendant  did  not  contract 
to  carry  the  excess  baggage  to  N.  T.,  but  only  to  the  end  of  its 
line,  and  there  deliver  it  to  the  connecting  earrier.^^  A  provision 
in  a  ticket  issued  by  the  initial  carrier  that  it  assumed  no  risk 
for  baggage  except  wearing  apparel,  and  limited  its  responsibility 
to  one  hundred  dollars  in  value,  in  absence  of  special  contract, 
should  be  construed  strictly  against  the  carrier  seeking  to  place 
such  limitation  upon  the  contract,  and  does  not  inure  to  the  benefit 
of  a  connecting  carrier  for  whose  acts  the  ticket  provides  the  issu- 
ing carrier  assumes  no  responsibility.-'^'  An  initial  carrier  of  bag- 
gage is  not  liable  except  by  special  agreement  beyond  the  terminus 
of  its  own  route,  and  the  owner  of  baggage,  in  order  to  recover 
from  the  initial  carrier  for  a  loss  occurring  on  the  connecting  car- 
rier's line,  must  prove  such  special  agreement."  Where  plaintiff 
applied  in  good  faith  for  a  ticket  and  transportation  of  baggage 
over  the  line  of  the  initial  carrier  and  the  connecting  lines,  with 
notice  to  the  agent  of  no  intent  to  become  a  passenger  on  its  line, 
but  to  take  the  train  at  a  more  distant  point,  and  the  agent  de- 

14.  Park  v.  Southern  R.  Co.,  78  S.  on  a  connecting  line  was  properly 
C.  302,  58  S.  E.  931.  brought   against   that    line,   and   not 

15.  Talcott  V.  Wabash  R.  Co.,  188      against  the  initial  carrier. 

N.  Y.   608,   81  N.   E.   1176,  afTg   109  17.  Soviero     v.     Westcott    Express 

App.  Div.  491,  96  N.  Y.  Supp.  548.  Co.,   47   Misc.   Rep.    (N.   Y.)    596,   94 

16.  Hasbrouck  v.  New  York  Cent.,  N.  Y.  Supp.  375;  Marmonstein  v. 
etc.,  R.  Co.,  64  Misc.  R^'p.  (N.  Y.)  Pennsylvania  R.  Co.,  13  Misc.  Rep. 
478,  118  N.  Y.  Supp.  735,  and  where  (N.  Y.)  33,  34  N.  Y.  Supp.  97;  Jen- 
the  ticket  provided  that  in  selling  it  nings  v.  Grand  Trunk  R.  Co.,  127  N. 
the  issuirig  company  assumed  no  re-  Y.  438,  38  N".  R.  394;  Rawson  v.  Hol- 
sponsibility  beyond  its  own  lines,  an  land,  59  N.  Y.  611,  17  Am.  Rep.  394. 
action  for  the  value  of  b^<r<racr"  lost 
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clined  to  sell  a  tlirough  ticket,  but  sold  a  ticket  over  it  and  the 
connecting  line,  and  received  and  checked  the  baggage  to  its  des- 
tination, it  was  liable  for  the  loss  thereof.^*  Where  defendant 
railroad  sold  plaintiff  a  through  continuous  ticket  over  its  own  and 
lines  of  connecting  carriers  and  return,  checking  her  baggage 
through  to  its  destination,  and,  on  starting  on  the  return,  the 
first  carrier  in  checking  her  baggage  gave  her  a  check  good  on  its 
own  line  only,  and,  plaintiff's  attention  not  being  called  thereto, 
her  baggage  was  lost,  notwithstanding  a  limitation  of  liability  to 
loss  on  defendant's  road  only  contained  in  the  ticket,  defendant 
was  liable  for  the  baggage  under  its  contract  of  carriage."  A 
passenger  cannot  recover  from  a  connecting  carrier  for  articles 
taken  from  a  trunk  on  a  presumption  of  loss  in  transit  over  the 
connecting  lines,  where  the  trunk  was  shipped  over  one  line  as  a 
distinct  transaction  before  it  was  delivered  to  the  connecting  car- 
riers, and  where  the  condition  of  the  goods  when  delivered  to 
them  was  not  shown. ^^ 

§  23.  Liability  of  final  carrier. 

Where  a  passenger  traveling  on  a  ticket  over  two  lines  of  road 
delivered  his  baggage  at  the  point  of  transfer  to  the  second  road 
and  took  its  check  therefor,  such  second  road  was  responsible  for 
the  loss  of  the  baggage.^  Where  a  passenger  checks  his  baggage 
in  good  condition  over  connecting  lines,  and  it  is  delivered  to  him 
damaged  at  destination,  the  presumption  is  that  the  damage  oc- 
curred on  the  last  line.^^    Where  the  contract  sued  on  limited  a 

18.  Adger  v.  Blue  Ridge  R.  Co.,  71  van  v.   Southern  Ry.,   74   S.   C.   377, 

S.  C.  213,  50  S.  E.  783,  110  Am.  St.  54  S.  E.  586. 

Rep.  568.  19.  Gomm   v.   Oregon  R.  etc.,   Co., 

Where   a  passenger  buys   a  ticket  52  Wash.  685,  101  Pac.  361. 

from  a  point  on  a  carrier's  line  to  a  20.  Sheble  v.  Oregon  R.,  etc.,  Co., 

station  on  another  line  with  which  a  51  Wash.  359,  98  Pac.  745. 

connection   is   made   at   a  junctional  81.  Atchison,      etc.,      R.      Co.      v. 

point,  the  carrier  must  check  the  bag-  Brewer,  SO  Kan.  669. 

gage  to  the  point  of  destination  and  22.  Moore   v.   New    York,    etc.,   R. 

cannot  require  the   passenger  to  re-  Co.,  173  Mass.  335,  53  N.  E.  816,  7a 

check  at  the  junctional  point.     SuUi-  Am.  St.  Rep.  298. 
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connecting  railroad's  liability  to  injuries  resulting  on  its  own 
line,  it  was  not  liable  for  injuries  to  baggage  caused  by  other 
carriers,  although  the  agent  of  the  initial  carrier,  who  made  the 
contract  with  the  passenger,  may  have  also  been  the  agent  of  such 
connecting  road.^'  Where  plaintiff  bought  of  the  A.  Railroad 
Company  a  through  ticket  from  F.  to  C.  by  way  of  M.,  where  she 
was  to  change  to  the  train  of  the  S.  Railroad  Company,  and,  on 
arriving  at  M.  and  finding  the  train  of  the  S.  Company  late,  so 
that  she  could  not  reach  C.  in  time,  she  returned  to  F.  by  the  A. 
Railroad,  her  trunk  being  left  on  a  truck  at  M.  until  arrival  of  a 
train  of  the  S.  Company,  which,  without  knowledge  that  plaintiff 
was  not  on  its  train,  took  it  to  C,  and  there  deposited  it  in  its  bag- 
gage room,  there  having  been  no  partnership  or  association  be- 
tween the  carriers  in  their  trafiic  arrangements,  the  S.  Company 
was  not  liable  as  an  insurer  for  loss  of  articles  from  the  trunk, 
plaintiff  not  having  become  a  passenger  on  its  train,  but  it  was 
merely  a  gratuitous  bailee  of  the  trunk,  liable  only  for  gross  neg- 
ligence to  be  shown  by  plaintiff;  the  putting  of  the  trunk  in  its 
baggage  room  not  making  it  even  a  warehouseman,  which  rela- 
tion could  arise  from  such  act  only  where  its  original  relation  to 
the  trunk  was  that  of  carrier.^  Where  a  passenger  bought  a 
through  ticket  from  Galveston  to  Savannah,  and  there  was  an  at> 
tached  coupon  for  each  road  and  his  baggage  was  checked  through, 
but  on  arriving  at  Savannah  the  baggage  was  missing,  the  last 
carrier  in  the  line  was  liable  therefor.^^  Where  a  railroad  com- 
pany sells  a  through  ticket  and  check  for  baggage  over  its  own 
and  one  or  more  connecting  roads,  and,  in  pursuance  of  the  con- 
tract thus  made,  the  passenger  is  transported  to  his  destination 
and  his  baggage  is  delivered  to  him  by  the  last  carrier,  the  lock 
broken,  and  a  portion  of  the  contents  stolen,  the  passenger  is  en- 
titled to  recover  damages  from  the  last  carrier,  unless  the  carrier 

23.  Askew    v.   Gulf,    etc.,    E.    Co.,  25.  Savannah,  etc.,  E.  Co.  v.  Mclnr 
(Tex.  Civ.  App.)   73  S.  W.  846.                tosh,  73  Ga.  532. 

24.  Kindley  v.   Seaboard  Air  Line 
-Ry.,  151  N.  C.  207,  65  S.  E.  897. 
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shows  that  he  delivered  the  baggage  in  the  same  condition  in  which 
he  received  it.^^  In  the  absence  of  any  proof  of  agency,  or  some 
contract  or  arrangement  between  connecting  roads  in  regard  to  the 
selling  of  through  tickets  and  the  giving  of  through  checks  for 
baggage,  the  last  line  will  not  be  held  liable  for  the  loss  of  bag- 
gage while  in  the  hands  of  the  first  carrier. ^^  Where  a  steamship 
company's  local  agent,  at  a  city  other  than  the  port  of  embarka- 
tion, sells  a  through  ticket  to  port  of  destination,  and  represents 
that  the  company  undertakes  the  safe  carriage  of  the  passenger's 
luggage  over  the  whole  route,  the  company  is  liable  for  the  loss  of 
the  luggage  by  an  independent  carrier  by  whose  vehicles  it  is  trans- 
porting the  passenger  to  the  port  of  embarkation,  though  the  agent 
exceeded  its  instructions  with  reference  to  the  safe  carriage  of 
the  luggage.^' 

§  24.  Actions  for  loss  of  or  injury  to  passenger's  baggage. 

An  action  for  loss  of  or  injury  to  the  baggage  and  personal 
effects  of  a  passenger  may  be  brought  either  for  breach  of  the 
contract  to  transport,  or  in  tort  for  disregard  by  the  carrier  of  its 
duty  as  a  common  carrier.^*  In  declaring  on  an  executory  eon- 
tract  great  exactness  is  required,  and  plaintiff  must  prove  his 
case  as  laid;  not  so  in  declaring  in  tort.'"  Where,  in  an  action 
against  a  sleeping  car  company  by  a  passenger  for  loss  of  her 
hand  bag  containing  medicine  and  stimulants  for  use  during  the 
journey,  she  being  sick  and  in  charge  of  a  nurse,  the  complaint 
alleged  a  duty  on  the  part  of  defendant's  porter,  as  its  agent  and 
servant,  to  care  for  such  bag  as  a  part  of  plaintiff's  effects,  and 
that  the  duty  was  breached  by  the  porter's  wrongful  act  in  taking 
and  carrying  away  the  hand  bag,  medicine,  etc.,  while   acting 

26.  Lin  V.  Terre  Haute  &  I.  R.  Ck>.,  29.  See  eases   cited    in   subsequent 

10  Mo.  App.  125.  notes  to  this  section. 

87.  Furstenheim  v.  Memphis  &  O.  30.  Weed  v.  Saratoga,  etc.,  R.  Co., 

R.  Co.,  56  Tenn.  (9  Heisk.)  238.  19  Wend.   (N.  Y.)   534. 

28.  Maskos  v.  American  S.  S.  Co., 

11  Fed.  698. 
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Tvlthin  the  scope  of  his  employment,  the  complaint  stated  a  cause 
of  action  ex  delicto,  and  not  ex  contraciu?^  Where  the  complaint 
alleges  a  special  contract  or  agreement  to  transport,  and  that  the 
carrier  disregarding  the  said  agreement,  and  its  duty  as  a  common 
carrier,  did  not  safely  transport  the  passenger's  baggage,  the  allega- 
tion as  to  the  carrier's  disregard  of  its  duty  as  a  common  carrier 
is  merely  surplusage. ^^  The  owner  of  goods  or  other  articles 
damaged  in  transportation  by  the  negligence  of  a  carrier  cannot, 
after  accepting  and  retaining  the  same,  maintain  an  action  to  re- 
cover, on  a  verified  account,  the  value  of  the  goods  so  injured, 
but  may  recover  damages  for  the  tort  by  which  they  were  injured.^' 
AATiere  there  has  been  a  wrongful  conversion  of  a  passenger's  bag- 
gage by  the  carrier,  a  resumption  of  the  control  of  the  baggage 
by  the  passenger  in  the  condition  in  which  it  was  on  board  the 
train,  and  a  renewal  of  the  relation  of  passenger  and  carrier  pre- 
viously existing  between  the  parties,  will  relieve  the  carrier  from 
any  liability  for  its  original  conversion,  except  for  nominal  dam- 
ages.^* But  where  the  passenger  never  exercised  any  control  over 
his  baggage,  or  resumed  his  relations  as  a  passenger  with  the 
carrier,  at  any  time  after  the  original  conversion,  the  passenger  is 
entitled  to  recover  for  a  conversion  of  the  property.^  A  passenger 
is  not  bound  to  accept  a  tender  of  his  trunk  pending  an  action 
against  a  carrier  for  its  loss,  after  an  answer  denying  the  receipt  of 

31.  Bacon  v.  Pullman  Co.,  159  Fed.  jury  to  six  months  does  not  apply  to 

1,  89  C.  C.  A.  1,  16  L.  R.  A.  (N.  S.)  suits  for  loss  of  baggage. 

578,  holding  also  that  plaintiff  was  32.  Spencer  v.  Wabash  R.   Co.,   36 

entitled  to   recover  damages  for  her  App.  Div.  (N.  Y.)  446,  55  N.  Y.  Supp. 

physical    suffering    and    mental    dis-  948;   Shaw  v.  Railroad  Co.,  5  Manl- 

tress,  and  was  not  limited  to   a  re-  toba,  198. 

covery  of  the  value  of  the  medicines,  33.  Atchison,  etc.,  R.  Co.  v.  Wilk- 

stimulants,  etc.,      See  also  Anderson  inson,  55  Kan.  83,  39  Pac.  1043. 

V.  Canadian  Pac.  R.  Co.,  17  Ont.  Rep.  34.  M^Cormick      v.      Pennsylvania 

747,  40  Am.  &  Eng.  R.  Cas.  634,  hold-  Cent.  R.  Co.,  80  N.  Y.  353. 

ing  also  that  the  clause  in  the  Cana-  35.  McCormick      v.      Pennsylvania 

dian  Railway  Act  limiting  an  action  Cent.  R.  Co.,   99  N.  Y.   65,   52   Am. 

asainst  railways  for  damages  or  in-  Rep.  6. 
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the  property. ^°  Assumpsit  is  not  maintainable  for  loss  of  bag- 
gage if  it  was  being  carried  free ;  but,  for  neglecting  to  use  tbat  de- 
gree of  care  which  the  law  exacts  from  a  gratuitous  bailee,  the 
carrier  may  be  held  liable  in  an  action  of  tort.^'  It  has  been 
held  that  a  petition  or  complaint  describing  in  general  terms  the 
baggage  destroyed  or  damaged  is  not  suflBciently  specific  and  that 
an  itemized  list  of  the  property,  with  the  value  of  each,  and  the 
extent  of  the  damage  to  each  article* is  essential.'*  In  an  action 
for  loss  of  baggage,  evidence  for  the  carrier  that  the  baggage  was 
destroyed  by  fire  at  its  station  without  fault  on  its  part,  after 
the  baggage  had  remained  there  uncalled  for  for  sixteen  days,  is 
inadmissible  under  a  general  denial,  for  it  merely  proves  a  state 
of  facts  under  which  it  may  be  relieved  from  liability,  though  the 
allegations  of  the  complaint  are  true.^^  Where,  in  an  action  for 
loss  of  baggage,  the  only  defense  is  a  general  denial,  it  is  imma- 
terial when  plaintiff  demanded  his  baggage.*"  A  complaint,  in 
an  action  for  the  loss  of  a  passenger's  baggage  by  the  derailment 
and  burning  of  a  baggage  car,  and  which  alleges  that  the  derail- 
ment and  burning  was  caused  by  the  negligence  of  the  carrier 
whose  agent  was  informed  of  the  contents  of  the  baggage  before 
undertaking  its  transportation,  is  sufficient.*^  The  amended  peti- 
tion in  an  action  against  a  carrier  by  a  passenger  for  loss  of  bag- 
gage, alleged  that  plaintiff  was  a  passenger  on  defendant  com- 
pany's line  and  had  checked  her  trunk  to  destination,  that  a  rea- 
sonable time  for  delivery  to  her  would  have  been  one  day,  but 
that  it  was  unreasonably  delayed  for  eleven  days,  and  that  the 
trunk  contained  all  the  wearing  apparel  of  herself  and  two  minor 
children,  who  were  with  her,  and  that  by  reason  of  defendant's 
negligence  in  not  safely  transporting  the  trunk  and  delivering-  it 

36.  Lake  Shore,  etc.,  R.  Oo.  v.  War-  39.  Heiden  v.  Atlantic  Ooast  Line 
Ten,  3  Wyo.  134,  6  Pac.  734.  E.  Co.,  84  S.  C.  117,  65  S.  E.  987. 

37.  Flint,  etc.,  E.  Co.  v.  Weir,  37  40.  Heiden  v.  Atlantic  Coast  Line 
Mich.  Ill,  36  Am.  Rep.  499.  E.  Co.,  supra. 

38.  Houston,  etc.,  E.  Co.  v.  Seale,  41.  Wells   v.    Great   Northern   Ey. 
38  Tex.  Civ.  App.  3^4,  67  S  W.  437.  Co.,  59  Or.  165,  114  Pac.  92. 
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to  her  upon  demand  she  was  tortiously  deprived  of  the  use  of  the 
clothing  of  herself  and  children  for  about  eleven  days,  and  that 
she  was  unable  to  buy  additional  clothing  as  a  substitute  for  that 
contained  in  her  trunk,  greatly  to  her  inconvenience,  injury,  and 
damage,  stated  a  cause  of  action.*^  An  allegation  that  plaintiff 
delivered  her  suit  case  to  an  employe  of  defendant  carrier  as 
cashier  of  its  freight  and  baggage  depot,  to  be  retained  until  she 
called  for  the  same  in  two  days,  that  she  relied  on  the  fact  that 
such  cashier  was  an  employe  of  defendant,  and  that  she  called 
thereafter  for  the  suit  case,  and  that  the  same  was  not  delivered, 
and  that  her  demand  was  refused,  and  that  she  had  been  dam- 
aged to  a  certain  amount,  is  good  as  against  a  demurrer.*'  An 
answer,  in  an  action  against  a  carrier  for  loss  of  a  passenger's 
baggage,  which  alleged  that  the  ticket  on  which  the  baggage  was 
checked  stipulated  that  free  transportation  was  allowed  for  one 
hundred  and  fifty  pounds  of  baggage,  and  limited  the  carrier's 
liability  to  one  dollar  a  pound,  is  bad  for  failing  to  allege  that 
the  passenger  did  not  pay  for  the  extra  baggage.**  A  complaint 
in  an  action  for  loss  of  a  passenger's  baggage,  which  alleges  that 
plaintiff  holds  the  check  of  the  carrier,  only  alleges  evidence  of 
delivery,  and  is  bad  for  failing  to  allege  a  delivery,  of  the  baggage 
to  the  carrier.*'  A  declaration  against  a  railroad  carrier,  alleging 
the  delivery  of  certain  trunks  and  their  contents  into  its  custody, 
and  a  failure  to  redeliver,  but  not  alleging  that  the  trunks  were 
to  be  carried  as  baggage  or  otherwise,  does  not  set  out  a  cause  of 
action  against  the  railroad  company  as  a  carrier,  but  only  as  a 
warehouseman.*^  The  liability  of  a  carrier  for  the  loss  of  a  pas- 
senger's baggage  is  not  changed  because  the  passenger  bringing 

42.  Ford  v.  Atlantic  Coast  Line  E.  J.,  121  App.  Div.    (N.  Y.)    552,  106 
Co.,  8  Ga.  App.  295,  58  S.  E.  1072.  N.  Y.  Supp.  226. 

43.  Larson  v.  Great  Northern  Ry.  45.  Park  v.   Southern  Ey.  Co.,   78 
Co.,  108  Minn.   519,  121  N.  W.  121.  S.  C.  302,  58  S.  E.  931. 

44.  Martin  v.  Central  R.  Oo.  of  N.  46.  Southern  Ey.  Co.  v.  Eosenheim 

&  Sons,  1  Ga.  App.  766,  58  S.  E.  81. 
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suit  for  the  loss  declared  in  case  instead  of  assumpsit."  A  count, 
in  an  action  against  a  carrier  for  its  negligence  in  putting  off 
plaintiff's  trunk  before  its  destination,  which  alleged  that  plain- 
tiff's trunk  was  put  off  the  car  to  which  he  transferred,  but  did 
not  alleged  that  the  trunk  was  transferred  to  that  car  with  the 
knowledge  or  consent  of  the  defendant,  nor  that  plaintiff  had  in 
any  way  acquired  the  right  to  have  his  trunk  carried  on  that  car, 
was  bad  on  demurrer  for  failure  to  show  that  the  act  complained 
of  was  a  breach  of  defendant's  duty.^*  Where  a  complaint,  in  an 
action  against  a  railroad  for  damages  to  plaintiff's  baggage,  al- 
leged that  defendant  issued  to  plaintiff  a  ticket  authorizing  her 
to  ride  on  its  trains,  as  a  part  of  her  cause  of  action,  and  the 
ticket  was  introduced  in  evidence  without  objection,  and  its  iden- 
tity was  not  disputed,  it  was  the  province  of  the  court  to  construe 
its  terms  as  a  matter  of  law  responsive  to  the  testimony,  even  if 
strict  pleading  required  defendant  to  plead  a  limitation  of  liabil- 
ity stated  in  the  ticket.*'  A  carrier  is  not,  as  a  matter  of  law, 
liable  only  as  a  gratuitous  bailee  of  baggage  which  it  has  regularly 
checked,  if  the  passenger  does  not  go  on  the  same  train  with  it.^" 

§  25.  Actions  for  loss  of  or  injury  to  passenger's  baggage. — 
Who  may  bring  the  action. 

An  action  against  a  carrier  to  recover  for  the  loss  of  or  injury 
to  baggage,  consisting  of  articles  which  had  been  purchased  by  a 
husband,  and  were  in  use  by  the  husband,  his  wife, 
and     their     infant     child,     must     be     brought     by     the     hus- 

47.  Wolf  V.  Grand  Rapids,  etc.,  sufficient  to  sustain  a  finding  that 
Ry.,  149  Mich.  75,  112  N.  W.  732,  14  plaintiflf'a  salesman,  in  good  faith,  in- 
Detroit  Leg.  N.  344.  tended  to  follow  his  baggage,  which 

48.  Birmingham  Ry.,  etc.,  Co.  v.  he  caused  to  be  checked  over  defend- 
Grant,  2  Ala.  App.  553,  56  So.  769.  ant's  line,  on  a  later  train,  that  the 

49.  Black  v.  Atlantic  Coast  Line  baggage  was  destroyed  by  fire,  while 
R.  Co.,  83  S.  C.  478,  64  S.  E.  418.  in  defendant's  possession,   by   reason 

50.  McKibbin  v.  Wisconsin  Cent.  of  its  negligence,  so  that  plaintiff 
Ry.  Co.,  100  Minn.  370,  110  N;  W.  was  entitled  to  recover  the  value 
964.  wherein   the  evidence   was   held  thereof. 
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band.  Where  there  has  been  a  gift  to  the  wife  of  her 
paraphernalia  she  may  bring  the  action.*^  A  father,  paying  full 
fare  for  himself,  traveling  with  an  infant  child  of  such  tender 
years  that  by  custom  no  fare  is  demanded  for  its  carriage,  may 
recover  upon  the  contract  of  carriage  for  loss  or  injury  of  articles 
bought  and  used  for  the  child,  which  articles  are  a  part  of  the 
father's  baggage. ^^  A  railroad  company  is  liable  to  a  master  for 
the  loss  of  the  livery  of  a  servant  which  was  accepted  as  the  per- 
sonal baggage  of  the  latter,  and  destroyed  by  the  misfeasance  of 
a  porter  in  the  employment  of  the  company.^'  Upon  a  carrier's 
contract  with  a  servant  to  carry  him  and  his  baggage,  the  master 
cannot  recover  in  assumpsit,  unless  he  shows  that  the  baggage  be- 
longed to  him.^*  Where  the  user  of  a  ticket  was  not  the  owner  of 
tlie  goods  checked  as  baggage,  and  he  and  the  owner  were  not 
traveling  together,  the  owner  was  the  proper  party  to  sue  for  loss 
of  the  baggage,  and  not  the  user  of  the  ticket.^'  Where  the  prop- 
erty is  not  that  of  the  passenger,  but  is  in  his  hands  as  agent  for 
the  owner,  and  he  makes  the  contract  and  pays  the  compensation 
for  account  of  and  in  the  conduct  of  the  business  of  the  principal, 
the  latter  may  recover  for  loss.^*    The  owner  of  samples  used  by 

51.  Curtis  V.  Delaware,  etc.,  R.  rule  is  different  if  the  action  is  on 
Co.,  74  N.  Y.  116,  30  Am.  Rep.  371;  contract.  Becker  v.  Great  Eastern  R. 
Harris  v.  Delaware,  etc.,  R.  Co.,  61  Co.,  L.  R.  5  Q.  B.  341,  33  L.  T.  Rep. 
N.  Y.  656;  McCormick  v.  Pennsylva-  N.  S.  299,  39  L.  J.  Q.  B.  133,  18  Wkly. 
nia  Cent.  R.  Co.,  49  N.  Y.  303 ;  Rogers  Rep.  627. 

V.  Long  Island  R.  Co.,  1  Thomps.  &  54.  Weed  v.  Saratoga,  etc.,  R.  Co., 

C.    (N.  Y.)    396;   Rawson  v.  Pennsyl-  19   Wend.    (N.   Y.)    534.      Compare: 

vania  R.  Co.,  2  Abb.  Prac.    (N.  S.)  Piper  v.  Manny,   21   Wend.    (N.  Y.) 

220,  48  N.  Y.  212,  8  Am.  Rep.  543.  283;  Needles  v.  Howard,  1  E.  D.  Sm. 

52.  Witliey  v.  Pere  Marquette  R.  (N.  Y.)  54;  Grant  v.  Newton,  1  E.  D. 
Co.,  141  Mich.  412.  104  N.  W.  773,  1  Sm.   (N.  Y.)   95. 

L.  R.  A.  (N.  S.)   353,  12  Detroit  Leg.  55.  Brick   v.    Atlantic    Coast   Line 

N.  511.  R.  Co.,  145  N.  C.  303,  58  S.  E.  1073. 

53.  Meux  V.  Great  Eastern  R.  Co.,  56.  Sloman  v.  Great  Western  R. 
(C.  A.  895),  3  Q.  B.  387,  2  Am.  &  Co.,  67  N.  Y.  208,  rev'g  6  Hun    (N. 

Eng.  R.  Cas.  (N.  S.)  464,  73  Law  T.  Y.)  546;  Toledo,  etc.,  R.  Co.  v.  Am- 
Eep.  247.  64  L.  .T.  Q.  E.  N.  S.  657,  59  bach,  10  Ohio  Cir.  Ct.  490,  3  Ohio 
J.  P.  663,  43  Wkly.  Rep.   680.     The      Dec.  372,  6  0.  C.  D.  574. 
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a  drummer  is  a  proper  party  to  bring  an  action  against  a  railroad 
company  for  permitting  them  to  become  injured  while  in  its  care, 
although  his  agent  has  a  special  property  therein."    A  railroad 
company  is  liable  to  the  assignee  of  a  commercial  firm  for  the  loss 
of  a  trunk  containing  merchandise  in  charge  of  its  traveling  sales- 
man, and  which  is  checked  as  baggage  upon  one  of  its  passenger 
trains,  in  an  action  upon  an  independent  agreement  for  its  trans- 
portation as  freight,  when  the  company  has  notice  through  its 
agent  that  it  contains  goods  and  not  baggage.^     The  owner  of 
sample  cases  which  his  traveling  salesman  describes  to  the  agent 
of  a  railroad  over  which  he  travels  as  his  property  may  maintain 
an  action  against  the  company  for  their  loss.^'     For  breach  of 
contract  to  transport  the  baggage  and  personal  effects  of  the  mem- 
bers of  a  theatrical  company,  each  member  may  separately  sue 
for  the  amount  of  his  damages.^"    A  carrier  of  passengers  is  not 
liable  to  a  firm  for  injuries  done  to  an  article  belonging  to  the  firm, 
but  carried  as  the  personal  baggage  of  a  member  of  the  firm,  who 
was  a  passenger,  in  the  absence  of  any  misconduct  on  which  an 
action  of  trespass  can  be  maintained.^^     A  railroad  company  is 
not  liable  to  a  firm  for  injury  to  the  contents  of  trunks  transported 
by  it  as  personal  baggage  of  their  traveling  salesman,  although  he 
is  guilty  of  negligence  in  respect  to  the  same.'^     Where  baggage 
is  wrongfully  detained,  the  owner  may  assign  his  title  to  it,  and 
the  assignee,  after  a  fresh  demand,  may  maintain  trover. °*  Where 
several  liabilities  arise  out  of  one  contract,  suit  for  a  breach  must 

57.  Fort  Worth,  etc.,  R.  Co.  v.  I.  B.      App.  Div.  (N.  Y.)  446,  55  N.  Y.  Supp. 
Rosenthal   Millinery   Co.,    (Tex.   Civ.       948. 

App.)   39  S.  W.  196.  61.  Pennsylvania  R.  Co.  v.  Knight, 

58.  Trimble    v.    New    York    Cent.,       58  N.  J.  Law,  287,  33  Atl.  845,  3  Am. 
etc.,  R.  Co.,  162  N.  Y.  84,  56  N.  E.      &  Eng.  R.  Cas.  N.  S.  374. 

532,  48  L.  R.  A.  115.  62.  Missouri   Pac.   R.   Co.  v.  Lire- 

59.  Lake    Shore,    etc.,    R.    Co.    v.  right,  7  Kan.  App.  772,  53  Pac.  763. 
Hochstim,   67  111.  App.  514,   2  Chic.  63.  Cass  v.  New  York,  etc.,  R.  Co., 
L.  J.  Wkly.  65.  1  E.  D.  Sm.  (N.  Y.)  522;  Van  Hassel 

60.  Spencer  v.  Wahash  R.  Co.,   36  v.  Borden,  1  Hilt.  (N.  Y.)  128;  Ward 

V.  Benson,  31  How.  Pr.   (N.  Y.)   411. 
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be  brought  in  the  name  of  tbe  person  with  whom  the  contract  is 
made."  A  passenger,  who,  having  a  free  pass  over  a  railroad 
for  himself,  buys  a  ticket  for  his  wife,  and  delivers  her  trunk  to 
the  railroad  company  without  informing  it  that  it  is  not  his,  may 
maintain  an  action  against  it  for  loss  of  the  trunk  during  the  car- 
riage.*" A  traveler  may  maintain  an  action  against  a  common 
carrier  of  passengers,  for  the  recovery  of  the  value  of  a  trunk, 
containing  the  wearing  apparel  of  his  daughter  when  such  trunk 
was  delivered  on  board  of  the  boat  on  which  he  was  traveling  as 
a  passenger  on  a  through  ticket,  and  "checked  through,"  and  the 
check  for  the  same  delivered  to  him  with  those  for  other  baggage.^* 
AVhere  a  traveler  is  not  the  owner  of  goods  which  he  checks  as 
baggage,  but  is  liable  to  such  owner  for  any  loss  or  damage  to 
them,  he  may  be  treated  as  their  owner  for  the  purpose  of  an 
action  against  the  carrier  for  damage  to  such  goods  in  its  hands. *' 
A  passenger  who  is  intrusted  with  the  money  of  another  in  his 
care  for  the  journey  has  such  a  right  in  the  money  that  he  can 
recover  from  a  sleeping  car  company  by  whose  servant  it  was 
stolen.**  A  husband  paying  for  transportation  of  himself  and 
wife  is  entitled  to  recover  for  loss  of  baggage,  consisting  prin- 
cipally of  the  wife's  wearing  apparel.**^ 

§  26.    Actions  for  loss  or  inj.iry  to  passenger's  baggage — Evi- 
dence— Burden  of  proof. 

In  an  action  against  a  transfer  company  and  a  carrier  for  loss 
of  baggage,  evidence  that  it  had  long  been  the  custom  of  transfer 
men  to  leave  the  baggage  of  prospective  customers  in  an  inclosed 
place  in  a  union  depot  was  admissible  to  show  delivery.*'    Where, 

64.  Weed  v.  Saratoga,  etc.,  R.  Co.,  1766,  73  S.  W.  303,  103  Am.  St.  Rep. 
19  Wend.   (N.  Y.)    534.  316,  60  L.  R.  A.  846. 

65.  Malone  v.  Boston,  etc.,  R.  Co.,  68.  Pullman  Palace  Car  Co.  r. 
13  Gray  (Mass.)  388,  74  Am.  Deo.  Gavin,  93  Tenn.  53,  43  Am.  St.  Rep. 
598.  903,  33  S.  W.  70,  31  L.  R.  A.  398. 

66.  Baltimore  Steam  Packet  Co.  v.  68a.  Burnes  v.  Chicago,  etc.,  Ry. 
Smith,  33  Md.  403,  87  Am.  Dec.  575.  Co.,  167  Mo.  App.  63,  150  S.  W.  1100. 

67.  Illinois  Cent.  R.  Co.  v.  Mat-  69.  Houston,  etc.,  R.  Co.  v.  Ander- 
thews,  114  Ky.  973,  34  Ky.  Law  Rep.  son.   (Tex.  Civ.  App.)   147  S.  W.  353. 

87 
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in  an  action  for  breach  of  contract  with  a  local  station  agent,  the 
issues  involved  the  authority  of  the  agent  to  m'ake  the  contract, 
telegrams  between  him  and  the  general  passenger  agents  were 
competent  to  show  the  nature  of  the  contract  and  the  restrictions 
imposed  on  the  local  agent.™  Where  a  carrier  checked  as  bag- 
gage goods  delivered  to  it  by  a  passenger,  and  failed  to  deliver  the 
same  on  demand  to  the  passenger,  the  burden  was  on  it  to  explain 
why  the  same  was  not  delivered.'^  »The  unexplained  failure  of  a 
carrier,  holding  goods  delivered  by  a  passenger  and  liable  for  loss 
only  in  case  of  negligence,  to  deliver  the  goods  on  demand,  is 
prima  facie  evidence  of  negligence.'^  A  passenger,  prima  facie 
entitled  to  recover  of  a  carrier  for  loss  of  property  contained  in  a 
suit  case  delivered  to  the  carrier's  employe,  is  not  precluded  by  the 
fact  that  the  suit  case  was  neither  locked  nor  fastened  except  by 
the  catches  when  delivered  to  the  employe,  since  contributory  neg- 
ligence in  its  ordinary  sense  has  no  application  where  the  plaintiff 
shows  delivery  to  defendant  and  failure  to  re-deliver,  and  no  ex- 
planation or  excuse  is  given  by  the  carrier,  since  it  is  only  as  a 
part  of  the  explanation  required  of  the  bailee  that  it  becomes  ma- 
terial; the  presumption  being,  in  the  absence  of  any  explanation, 
that  the  property  is  still  in  the  carrier's  possession,  or  that  it  has 
converted  it  to  its  own  use.''  An  initial  carrier,  in  an  action  for 
loss  of  baggage,  has  the  burden  of  shovdng  that  the  contents  of 
the  trunk  had  not  been  stolen  while  the  baggage  was  in  its  posses- 

70.  Newbury  v.  Sea  Board  Air  Line  R.  Co.,  303  N.  Y.  363,  95  N.  E.  808, 
Ry.,  160  N.  C.  156,  76  S.  E.  338,  and  aff'g  judg.  137  App.  Div.  533,  133  N. 
where   the   carrier   claimed  that  the      Y.  Supp.  123. 

local  agent  had  no  authority  to  make  Evidence,  in  an  action  for  the  loss 
the  contract  sued  on,  and  plaintiff's  of  articles  from  a  passenger's  suit 
evidence  showed  that  the  agent  had  case,  which  had  been  delivered  to  de- 
power  to  make  it,  and  that  it  had  fendant's  trainman  to  help  her  off 
been  ratified,  the  issues  of  the  agent's  the  train,  was  suiEcient  to  sustain  a 
authority  and  of  ratification  were  for  finding  that  the  trainman  was  acting 
the  pury.  within   his   duty   in   taking  the  suit 

71.  Meyer  v.   Atlantic   Coast   Line  case.    Id. 

R.  Co.,  92  S.  C.  101,  75  S.  E.  209.  73.  Hasbroiick  v.  New  York  Cent., 

72.  Hasbrouck  v.  New  York  Cent.,      etc.,  R.  Co.,  supra. 
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sion.'^  That  oil-soaked  waste  was  kept  in  the  car,  used  as  a  freight 
depot,  may  be  shown  as  having  a  bearing  on  the  cause  of  the  fire 
in  the  car,  by  which  trunks  held  by  the  carrier  as  warehouseman 
were  bumedJ^  The  burden  is  on  the  carrier  to  show  legal  excuse 
for  failure  to  deliver  on  demand  baggage  received  by  it,  whether 
held  as  carrier  or  as  warehouseman.'*  A  carrier,  imdertaking 
pursuant  to  an  express  contract  limiting  liability  to  carry  a  pas- 
senger's baggage  has  the  burden  of  disproving  that  the  negligence 
of  its  servants  resulted  in  the  loss  of  the  baggage."  Where  plain- 
tiff, riding  on  a  pass,  accompanied  by  his  son,  riding  on  a  ticket, 
had  two  bundles  checked  as  baggage,  it  may  be  assumed,  in  the 
absence  of  evidence,  that  the  one  containing  his  own  gun  was 
checked  on  the  pass.'*    Where,  in  an  action  against  a  street  rail- 


74.  Georgia,  etc.,  Ry.  Co.  v.  Du 
Boss,  9  Ga.  App.  607,  71  S.  E.  945. 

75.  Levi  v.  Missouri,  etc.,  Ry.  Co., 
157  Mo.  App.  536,  138  S.  W.  699. 

76.  Williams  v.  Southern  Ry.  Co., 
155  N.  C.  260,  71  S.  E.  346. 

Evidence  in  an  action  against  a 
railroad  company  for  baggage  lost 
held  to  require  the  giving  of  a  re- 
quested charge  on  what  constituted  a 
delivery  of  baggage  so  as  to  bind  the 
carrier,  and  that  a  modification  vras 
error.    Id. 

The  time  within  which  baggage 
must  be  delivered  for  transportation 
in  order  to  make  a  carrier  liable 
therefor  held  to  be  within  a  reason- 
able time  before  the  expected  time 
of  departure.     Id. 

Burden  on  carrier  to  show  that 
baggage  was  not  lost  through  its 
own  negligence. — Where  a  railroad 
company  accepts  baggage  of  an  intend- 
ing passenger,  and  deposits  it  in  the 
place  provided  by  the  company  for  the 
purpose  of  checking  and  for  safe-keep- 
ing,  and  subsequently  the  passenger 


changes  his  mind  as  to  mailing  the 
journey,  and,  without  having  bought 
a  ticket,  goes  for  his  baggage  which 
is  not  forthcoming,  and  it  appears 
that  the  company  in  the  cour-se  of 
its  business  charged  storage  where 
there  was  such  a  change  of  intention, 
the  company  is  not  a  gratuitous 
bailee  of  the  baggage,  and  the  burden 
is  upon  it,  whether  it  is  in  the  posi- 
tion of  a  carrier  or  warehouseman,  to 
show  that  the  baggage  was  not  lost 
through  its  own  negligence.  Mere 
proof  that  the  baggage  had  been 
placed  in  a  proper  building,  in  charge 
of  trusty  servants,  and  properly 
guarded,  is  not  sufiicient  to  rebut  the 
presumption  of  negligence  arising 
from  the  nondelivery  of  the  baggage 
to  its  owner.  Hofford  v.  New  York 
Cent.  &  H.  R.  R.  Co.,  43  Pa.  Super. 
Ct.  303. 

77.  Wells   V.    Great   Northern   Ry. 
Co.,  165  Or.  59,  114  Pac.  92. 

78.  Denver  &  R.  G.  R.  Co.  v.  John- 
son, 50  Colo.  187,  114  Pao.  650. 
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way  company  for  refusal  to  permit  plaintiff  to  board  a  car,  tho 
evidence  showed  that  plaintiff  and  the  conductor  had  had  a  pre- 
vious difficulty,  that  plaintiff  attempted  to  board  the  car  in  a 
proper  manner  and  with  proper  personal  baggage,  consisting  of  a 
small  piece  of  ice  so  wrapped  as  to  prevent  leakage,  that  he  in- 
formed the  conductor  of  the  urgency  of  his  carrying  the  ice  to 
a  sick  man,  that  plaintiff  offered  to  stay  on  the  platform  with  the 
ice  and  to  pay  for  its  transportation,  J)ut  that  the  conductor  rudely 
shut  the  gate  and  would  not  let  him  get  aboard,  and  that  the  con- 
ductor following  on  the  next  car  permitted  plaintiff  to  board  the 
car  with  the  ice,  there  was  evidence  of  willful  invasion  of  plaintiff's 
rights,  justifying  punitive  damages.''  In  an  action  against  a 
carrier  to  recover  for  articles  taken  from  her  trunk  after  its  ar- 
rival at  the  station  to  which  it  was  sent,  where  there  is  no  allega- 
tion or  proof  of  negligence,  the  burden  of  showing  reasonable  dili- 
gence in  calling  for  her  trunk  is  on  plaintiff.*"  The  burden  of 
establishing  a  special  contract  limiting  the  carrier's  liability  for 
baggage  is  on  the  carrier.*^  An  instruction  that  if  plaintiff  de- 
livered to  defendant  carrier  the  merchandise  in  question,  and, 
when  he  called  for  the  goods,  did  not  receive  them,  because  they 
had  been  damaged  or  destroyed  by  fire,  the  burden  was  on  defend- 
ant to  prove  that  the  goods  were  not  damaged  through  its  negli- 
gence, and  to  do  so  it  could  show  how  the  damage  occurred,  suf- 
ficiently covered  the  proposition  that  defendant  would  not  be 
liable  unless  fire  was  caused  by  circumstances  not  consistent  with 
ordinary  care  on  its  part.*^  Evidence  for  the  carrier  that  the 
baggage  was  destroyed  by  fire  at  its  station  without  fault  on  its 

79.  Mcintosh  v.  Augusta  &,  A.  Ry.  80.  Church  v.  New  York  Cent.,  etc., 

Co.,  87  S.  C.  181,  69  S.  E.  159.  R.  Co.,  135  App.  Div.    (N.  Y.)    914, 

The  court  cannot  say  as  a,  matter  119  N.  Y.  Supp.  1117,  aff'g  judg.  116 

of  law  that  five  cents'  worth  of  ice,  N.  Supp.  560. 

wrapped  so  as  to  prevent  leaking,  is  81.  Morgan     v.     Woolverton,     136 

not  personal  baggage  of  a  passenger  App.   Div.    (N.  Y.)    351,    130  N.   Y. 

attempting  to  board  a  street  ear,  and  Supp.  1008. 

he  may  not  be  refused  permission  to  82.  McCoy  v.  Atlantic   Coast  Lino 

board  the  car  with  the  ice.     Id.  R.  Co.,  84  S.  C.  62,  85  S.  E.  939. 
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part,  after  the  baggage  had  remained  there  uncalled  for  for  sixteen 
days,  was  inadmissible  under  the  general  denial,  for  it  merely 
proves  a  state  of  facts  under  which  it  may  be  relieved  from  lia- 
bility, though  the  allegations  of  the  complaint  are  true.*'  Where, 
in  an  action  for  loss  of  baggage  from  plaintiff's  trunk,  transported 
by  defendant,  it  was  shown  that  on  arrival  at  destination,  when 
the  trunk  was  delivered  by  defendant  to  a  transfer  company,  it 
was  found  that  the  lock  was  broken,  but  plaintiff  submitted  no 
proof  as  to  the  possession  of  the  trunk  from  the  time  it  was  re- 
ceived from  defendant  up  to  the  time  she  examined  it,  except 
that  it  was  taken  to  the  office  of  the  express  company,  where  it  re- 
mained overnight,  plaintiff  could  not  recover.**  Proof  that  a  per- 
son delivered  baggage  in  good  condition  to  a  carrier,  and  that  it 
was  delivered  in  a  damaged  condition  by  a  transfer  company  at 
his  residence,  casts  on  the  company  the  burden  of  showing  that  the 
baggage  was  transferred  to  it  by  the  carrier  in  the  condition  in 
which  it  was  delivered  at  the  ovmer's  residence.*^  Where,  in  an 
ordinary  baggage  case,  there  was  no  affirmative  proof  that  plain- 
tiff's agent,  to  whom  the  carrier's  receipt  was  delivered,  was  ig- 
norant of  its  contents,  the  refusal  to  charge  that  the  burden  was 
on  plaintiff  to  establish  such  ignorance  was  reversible  error.*^ 
Where  a  railway  company  issued  to  a  passenger  its  check  for  bag- 
gage, without  having  received  the  same  from  another  company, 
for  the  purpose  of  accommodating  the  passenger,  the  check  was 
prima  facie  evidence  of  a  delivery  to  it  of  the  baggage,  rebuttable 
only  by  direct  proof  that  the  baggage  was  never  received.*'  Proof 
of  the  loss  of  baggage  after  arrival  at  destination  raises  a  pre- 
sumption that  the  carrier's  agent  was  negligent.**    The  testimony 

83.  Heiden  v.  Atlantic  Coast  Line  87.  Park  v.  Southern  Ry.  Co.,  78  S. 
R.   Co.,   84   S.   C.   117,   65   S.  E.   987.  C.  302,  58  S.  E.  931. 

84.  Du  Bois  T.  New  York,  etc.,  R.  88.  Central  of  Ga.  Ry.  Co.  v.  Jones, 
Co.,  110  N.  Y.  Supp.  996.  150  Ala.  379,  43  So.  575,  9  L.  R.  A. 

85.  Eckstein  v.  Woolverton,  111  N.  (N.  S.)    1240;   Campbell  v.  Missouri 
Y.  Supp.  535.  Pac.  Ry.  Co.,  78  Neb.  479,  111  N.  W. 

86.  Feld  V.  Piatt,  107  N.  Y.  Supp.  126, 
21. 
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of  a  carrier's  transfer  agent,  to  whom  plaintiff  delivered  baggage 
at  his  house,  that  he  delivered  the  same  at  the  carrier's  freight 
depot,  is  sufficient  proof  that  Hie  baggage  came  into  the  custody 
of  the  carrier.^'  The  question  as  to  what  constitutes  a  reasonable 
time  in  which  to  remove  baggage  after  arrival  at  the  passenger's 
destination,  where  the  facts  are  undisputed,  is  a  question  of  law.'" 
Where  a  passenger  shows  delivery  of  his  baggage  to  a  carrier 
and  the  carrier's  failure  to  deliver  the  same,  he  makes  out  a  prima 
facie  case,  and  the  burden  is  on  the  carrier  to  show  that  it  has  not 
converted  the  property.'^  The  owner  of  baggage  may  testify  that 
he  contracted  with  the  carrier  to  transport  it  to  a  certain  place 
without  producing  his  check.'^  Plaintiff  had  the  burden  of  estab- 
lishing that  a  trunk  admitted  to  have  been  received  by  defendant 
carrier  at  a  certain  address,  was  his  trunk.**  Proof  of  loss  of 
plaintiff's  trunk  after  its  receipt  by  defendant  for  transportation 
imposed  on  defendant  the  duty  of  acquitting  itself  of  negli- 
gence.'* In  an  action  to  recover  for  loss  of  plaintiff's  baggage,  at 
the  time  of  the  burning  of  one  of  defendant's  stations,  the  evi- 
dence was  held  to  show  a  failure  of  the  carrier  to  exercise  the  care 
which  an  ordinary  person  would  have  exercised  under  the  cir- 
cumstances.'^ 

89.  Wolf  V.  Grand  Rapids,  etc.,  Ry.,  out  her  knowledge  or  default  was  de- 
149  Mich.  75,  112  N.  W.  733,  14  De-  viated,  while  in  transit  by  an  inter- 
troit  I^eg.  N.  344.  mediate  carrier,  and  did  not  follow 

90.  Kressin  v.  Central  R.  Co.  of  N.  the  routing  of  the  plaintiif's  ticket, 
J.,  119  App.  Div.  (N.  Y.)   86,  103  N.  was   immaterial 

Y.  Supp.  1003.  95.  Clarke  v.  New  York  Cent.,  etc., 

91.  Fleischman,    Morris    &    Co.    v.  R.  Co.,  141  N.  Y.  Supp.  966. 
Southern  Ry.   Co.,   76   S.   C.   337,   56  Evidence    insufficient     to    support 
S.  E.  974,  9  L.  R.  A.  (N.  S.)   519.  verdict     for    plaintiff.    N  Bridges     v. 

92.  Strange  v.  Atlantic  Coast  Line  Southern  Ry.  Co.,  137  Ga.  107,  73  S. 
R.  Co.,  77  S.  C.  183,  57  S.  E.  734.  E.  893.                                             / 

93.  Denver  Omnibus  &  Cab  Co.,  v.  Evidence  held  to  sustain  a  finding 
Gnst,  54  Colo.  17,  139  Pac.  333.  thajt  defendant  delivered  to  plaintiff 

94.  Southern  Ry.  Co.  v.  Foster,  —  all  the  baggage  it  received  from  her. 
Ala.  App.  — .  60  So.  993,  and  the  Davidson  v.  Cunard  S.  S.  Co.,  134 
fact  that  it  was  not  carried  on  the  App.  Div.  388,  118  N.  Y.  Supp.  939. 
same  train  with  plaintiff  and  with-  Evidence  insufficient  to  support  a 
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§  27.   Actions  for  loss  or  injury  to  passenger's  baggage — Dam- 
ages. 

In  an  action  against  a  carrier  for  damage  to  household  goods 
or  wearing  apparel,  the  measure  of  damages  is  the  difference  in 
their  actual  value  prior  and  subsequent  to  the  injury,  and  not  the 
difference  in  the  market  value  of  similar  goods  at  such  time,  at 
the  nearest  place  where  such  market  obtains.'^  The  liability,  if 
any,  of  a  carrier  for  its  failure  to  forward  a  traveling  salesman's 
sample  trunks,  which  had  been  checked,  is  confined  to  the  loss  of 
the  salesman's  time  in  going  from  the  town  where  the  trunks  were 
checked  to  the  town  where  they  should  have  been  delivered,  and 
return,  and  the  expense  of  the  trip,  and  the  profit  on  sales  that  he 
could  have  made."  The  ordinary  measure  of  damages  for  delay 
by  a  carrier  in  the  transportation  and  delivery  of  baggage  is  the 
value  of  the  use  of  the  baggage  during  the  delay.^'  Where  a  sales- 
man traveling  on  commission  was  unable  to  do  anything  during 
the  carrier's  delay  in  transporting  his  samples,  shipped  as  bag- 
gage, he  was  not  limited  to  recovery  of  nominal  damages,  but  was 
entitled  to  recover  his  actual  reasonable  expenses  incurred  during 
the  delay,  and  compensation  for  the  time  lost,  to  be  arrived  at  by 
proof  of  his  reasonable  wage  per  day,  taking  into  consideration 
his  experience  as  a  salesman  and  his  fitness  for  such  employment." 
A  provision  in  a  ticket  sold  at  a  reduced  rate  limiting  baggage  to 
wearing  apparel  only  and  the  liability  of  the  carrier  therefor  to 

finding  that  the  railroad  was  negli-  97.  Carnahan   v.   Chesapeake  &   O. 

gent  in  permitting  a  fellow  passenger  Ey.  Co.,  145  Ky.  676,  141  S.  W.  49. 

to  take  the  baggage.     Sperry  v.  Con-  98.  Gulf,  etc.,  Ey.  Co.  v.  Chambers 

solidated  Ey.   Co.,   79   Conn.   565,   65  (Tex.  Civ.  App.),  149  S.  W.  1182. 

Atl.  962,  10  L.  R.  A.   (N.  S.)    907.  99.  St.   Louis   &    S.    F.    E.    Co.   v. 

Evidence   insufficient   to   justify   a  Lilly,   1  Ala.   App.   320,   55   So.   937, 

finding  that  the  conductor   assumed  also   holding   that   he   could   not   re- 

this  custody  of  the  baggage  so  as  to  cover  profits  lost,  because  he  was  un- 

render  the  railroad  liable  for  its  loss.  able  to  make  sales  during  the  delay, 

Id.  such    profits    being    speculative    and 

96.  St.    Louis   &    S.   F.   R.   Co.   v.  contingent,    and    incapable    of    bedng 

DJckerson,  29  Okl.  386,  118  Pac.  140.  proved  with  the  certainty  required  t* 

constitute  recoverable  damages. 
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fifty  dollars  is  not  unreasonable  or  unjust  as  matter  of  law.^  Tlie 
measure  of  damages  for  a  carrier's  delay  in  forwarding  a  pas- 
senger's trunks  is  the  value  of  the  use  of  the  property  during  the 
delay;  the  carrier's  agent  receiving  the  trunks  for  transportation 
with  knowledge  of  their  contents.^  In  a  suit  against  a  carrier  for 
the  loss  of  clothing  contained  in  a  trunk,  the  measure  of  damages 
is  not  the  amount  which  the  clothing  would  bring  if  put  into  the 
market  and  sold  for  second-hand  clothing.  The  rule  is  the  value 
of  the  clothing  for  use  by  the  owner.^  Where  a  passenger's  trunk 
was  not  immediately  delivered  to  him  on  his  arrival  at  his  desti- 
nation, and  for  the  purpose  of  finding  it  he  went  to  the  terminus 
of  the  road,  incurring  traveling  expenses  and  hotel  bills  in  his 
search  for  it,  in  an  action  for  damages,  it  was  error  to  allow  a 
recovery  for  his  traveling  expenses  and  for  an  amount  which  he 
would  have  earned  while  he  was  searching  for  his  trunk,  had  the 
trunk  not  been  delayed,  as  those  damages  were  not  such  as  would 
naturally  and  ordinarily  follow  from  a  delay  in  delivering  the 
trunk,  and  they  were  not  shown  to  have  been  in  the  contemplation 
of  the  parties  to  the  contract  of  transportation  at  the  time  it  was 
made.*  ISTegligent  violation  of  the  duties  of  a  carrier  to  a  pas- 
senger will  not  justify  an  award  of  exemplary  damages,  unless 
the  carrier  is  guilty  of  willfulness,  wantonness,  or  conscious  in- 
difference to  consequences,  from  which  malice  will  be  inferred.^ 
In  an  action  against  a  carrier  for  damage  to  a  trunk  and 
its  contents,  plaintiff  is  not  entitled  to  recover  for  mental  suffer- 

1.  Gardiner    v.    New    York    Cent.,  2.  Brooks    v.    Northern    Pac.     Ry. 

etc.,  R.  Co.,  201  N.  Y.  387,  94  N.  E.  Co.,  58  Or.  387,  114  Pac.  949. 

876,  aifg.  order  139  App.  Div  17,  123  3.  HoflFord  v.  New  York  Cent.,  etc., 

N.  Y.  Supp.  865,  and  answering  cer-  R.  Co.,  43  Pa.  Super.  Ct.  303;   Ford 

tified  question  140  App.  Div.  907,  125  v.  Atlantic  Coast  Line  R.  Co.,  8  Ga. 

K.  Y.  Supp.  1131.     Whether  such  a  App.  295,  68  S.  B.  1072. 

provision  is  reasonable  cannot  be  de-  4.  Palmer    v.    Louisville    &   N.    R. 

termined  by  the   Appellate   Division  Co.,  123  N.  Y.  Supp.  47. 

in  the  first  instance.     Id.  139  App.  5.  Chicago,   etc.,   R.    Co.   v.    Whit- 

Div.  17,  123  N.  Y.  Supp.  865.  ten,  90  Ark.  462,  119  S.  W.  835. 
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ing.^  Where  defendant  railroad  made  an  earnest  effort  to  trace 
and  deliver  plaintiff's  baggage  which  had  miscarried,  an  inference 
of  willful  misconduct  was  not  warranted,  and  plaintiff  could  not 
recover  punitive  damages  for  delay  in  delivery.''  Where  the  bag- 
gage of  a  woman  who  had  been  en  route  three  days  was  detained 
by  the  carrier  so  that  she  could  not  obtain  a  change  of  clothing 
without  buying  it,  but  she  had  the  necessary  money  to  purchase 
what  was  needed  and  did  so,  she  was  not  entitled  to  substantial 
damages  for  her  inconvenience  and  trouble.'  The  proper  measure 
of  damages  for  failure  of  a  carrier  to  deliver  a  traveling  man's 
trunk  containing  samples  is  the  value  of  the  use  of  the  property 
during  the  delay,  including  such  incidental  expenses  and  damages 
as  were  in  the  contemplation  of  the  parties  when  the  contract  was 
entered  into.*  No  recovery  for  mental  anguish  can  be  had  in  the 
absence  of  a  showing  of  willful  misconduct  on  the  part  of  the  car- 
rier or  its  agents.^"  Any  willful  or  wanton  failure  to  transport 
baggage  with  reasonable  dispatch  is  a  willful  and  wanton  violation 
of  a  public  duty,  authorizing  punitive  damages.-'^  In  an  action 
for  delay  in  the  delivery  of  baggage,  which  the  carrier  accepts 
with  notice  that  the  passenger  requires  it  at  a  certain  place  at  a 
certain  time  for  a  special  purpose,  the  measure  of  damages  is  the 
injury  to  the  special  business  attributable  to  the  delay,  including 

6.  Chicago,  etc.,  R.  Co.  v.  Whitten,       Rosear    (T«x.  Civ.  App.),  109  S.  W. 
supra.  949. 

Where    a    carrier    negligently    de-  9.  Conhdm   v.    Chicago   6.   W.   R. 

layed   the   delivery   of   a   passenger's  Co.,  104  Minn.  312,  118  N.  W.  581. 

baggage,  consisting  of  her  Christmas  10.  Beaulieu  v.  Great  Northern  Ry. 

clothes,  though  notified  of  the  nature  Co.,  103  Minn.  47,  114  N.  W.  353. 

of  the  baggage,  the  damages  recover-  11.  Webb   v.   Atlantic    Coast   Line 

able    did    not    include    damages    for  R.  Co.,  76  S.  C.  193,  56  S.  B.  954,  9 

mental     anguish    unaccompanied     by  L.  R.  A.    (N.  S.)    1218,  where  there 

physical  suffering.     Gulf,  etc.,  R.  Co.  was  a  delay  of  four  days  in  the  trans- 

V.    Chambers    (Tex.   Civ.   App.),   149  portation  of  a  trunk  caused  by  three 

S.  W.  1182.  separate   and   distinct  acts  of  negli- 

7.  Black  V.  Atlantic  Coast  Line  R.  gence  on  the  part  of  the  carrier,  it 
Co.,  82  S.  C.  478,  64  S.  E.  418.  authorized  punitive  damages. 

8.  Mexican    Cent.    Tiy.    Co.    v.     He 
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the  expense  and  loss  of  time  incurred  in  a  search  for  the  delayed 
baggage. ^^  The  measure  of  damages  for  delay  in  the  delivery  of 
a  trunk,  containing  the  wearing  apparel  of  a  wife  and  baby, 
was  the  value  of  the  use  of  such  of  the  articles  as  were  neces- 
sary for  their  comfort  during  the  period  of  delay,  which  could  not 
exceed  the  cost  of  such  articles."  The  measure  of  damages  for 
the  loss  of  baggage,  consisting  of  wearing  apparel,  is  the  value 
thereof  at  the  time  of  the  loss,  determined  by  considering  the 
cost  of  the  articles,  the  extent  of  their  use,  and  their  condition 
at  the  time  of  the  loss."  In  an  action  for  delay  in  delivering  a 
passenger's  baggage,  he  may  recover  the  value  of  the  use  of  the 
property  during  the  delay  and  expenses  in  undertaking  to  locate 
the  baggage.^^ 

§  28.  Actions  for  loss  of  or  injury  to  piassenger's  baggage — Ques- 
tion for  jury — Instructions. 

In  an  action  against  a  railroad  company,  it  was  a  jury  question, 
under  the  evidence,  whether  a  passenger  lost  $1,180  in  a  wreck, 
and  whether  that  was  a  reasonable  amount  for  the  journey  which 
he  had  in  contemplation.-'^  Whether  it  is  customary  for  passengers 
making  a  permanent  change  of  abode  to  take  with  them,  in  their 

12.  Strange  v.  Atlantic  Coast  Line  second-hand  value,  nor  bay  the  car- 
R.  Co.,  77  S.  C.  182,  57  S.  E.  734,  a  rier  show  that  the  passenger  was  a 
passenger  cannot  recover  special  dam-  gambler  and  had  in  his  trunk  in  ad- 
ages for  failure  to  deliver  his  bag-  dition  to  the  wearing  apparel  a  com- 
gage  in  time,  unless  the  carrier  had  plete  gambler's  outfit. 

notice  of  the  special  circumstances  at  15.  St.  Louis,  etc.,  R.  Co.  v.  Camp- 

the   time   of    receiving   the   baggage.  bell,  —  Ark.  — ,  158  S.  W.  130. 

See  also,  Turner  v.  Southern  Ry.,  75  Plaintiff's     baggage     having     been 

S.  C.   58,   54  S.  E.   835,  7  L.  R.  A.  negligently  delayed  in  transportation 

(N.  S.)   188.  on  a  trip  to  the  place  where  he  was 

13.  Texas  &  N.  0.  R.  Co.  v.  Rus-  to  be  married,  he  could  not  recover 
sell  (Tex.  Civ.  App.),  97  S.  W.  1090.  for  mental  suffering  or  for  articles  of 

14.  Missouri,  etc.,  R.  Co.  of  Texas  clothing  necessarily  purchased  be- 
V.  Hailey  (Tex.  Civ.  App.),  156  S.  W.  cause  of  the  absence  of  his  trunk.  Id. 
1119,  and  the  carrier  may  not  prove  IG.  Knieriem  v.  New  York  Cent., 
that  the  articles  had  a  market  value  etc.,  R.  Co.,  146  App.  Div.  CN.  Y-) 
as    second-hand    articles    and    prove  661,  131  N.  T.  Supp.  49S. 
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trunks,  household  articles,  such  as  dishes,  cutlery,  etc.,  thus  mak- 
ing such  articles  baggage,  is  a  question  for  the  jury."  The  question 
whether  a  passenger  accepts  a  check  or  receipt  for  baggage  with 
notice  of  its  contents,  or  with  notice  that  it  contained  a  special 
contract,  so  as  to  acquaint  himself  with  its  contents,  is  one  of  evi- 
dence for  the  jury.  An  attempt  by  words  on  such  a  check  to  limit 
the  carrier's  liability  for  loss  of  baggage  will  be  wholly  unavail- 
ing unless  the  carrier  shows  that  the  passenger,  with  knowledge 
of  such  limitations,  agreed  that  it  might  be  made,  and  that  such 
was  the  understanding  of  the  parties.^*  In  an  action  against  a 
railroad  company  for  the  value  of  the  contents  of  a  suit  case, 
checked  in  the  parcel  room,  where  the  evidence  showed  that  the 
parcel  room  was  left  unattended  for  five  or  ten  minutes  at  a  time 
when  trains  arrived  and  departed,  if  any  baggage  had  to  be  placed 
thereon,  the  question  of  defendant's  negligence  was  for  the  jury.^' 
In  an  action  by  a  passenger  for  loss  of  baggage,  whether  the 
passengers  knew  that  the  passengers  were  to  furnish  a  baggage- 
master  of  their  own  was  a  question  for  the  jury.^"  Where  a  plain- 
tiff, a  widow,  had  traveled  extensively  at  home  and  abroad,  lived 
on  her  income,  and  was  in  what  would  be  considered  good  cir- 
cumstances, whether  a  diamond  breastpin  worth  three  hundred 
dollars  was  properly  carried  by  her  as  ordinary  baggage,  in  ac- 
cordance with  the  reasonable  requirements  of  a  person  in  her  sta- 
tion in  life,  was  for  the  jury.^^  In  an  action  involving  a  question 
whether  a  passenger's  personal  effects  is  baggage,  the  court  may 
determine  that  question  if  the  facts  are  susceptible  of  but  one  in- 
ference, but  it  is  for  the  jury  under  instructions  defining  the 
term  "personal  baggage"  where  the  facts  raise  a  reasonable  doubt.'^ 

17.  House  V.  Chicago  &  N.  W.  Ey.  20.  Burnes  v.  Chicago,  etc.,  E.  Co., 
Co.,  —  S.  D.  — ,  138  N.  W.  809.  144  Mo.  App.  71,  138  S.  W.  336. 

18.  Doyle  v.  Central  R.  Co.  of  N.  21.  Doerner  v.  St.  Louis  &  S.  F.  R. 
J.,  45  Pa  Super.  Ot.  216.  Co.,  149  Mo.  App.  170,  130  S.  VV.  62. 

19.  Fraam  v.  Grand  Rapids  &  I.  22.  Vlasservitch  v.  Augusta  &  A. 
Ey.  Co.,  161  Mich.  556,  17  Detroit  Ey.  Co.,  85  S.  C.  291,  67  S.  E.  306. 
Leg.  N.  373,  136  N.  W.  851. 
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The  evidence  may  be  sufficient  to  go  to  tlie  jury  on  the  issue  as  to 
whether  the  baggage  was  delivered  to  the  defendant  as  a  com- 
mon carrier.^'  In  an  action  for  articles  taken  from  plaintiff's 
trunk  after  its  arrival  at  the  station  to  which  it  was  checked,  the 
question  whether  plaintiff  called  for  her  baggage  within  a  reason- 
able time  is  one  of  fact.^^  Whether  any  particular  article  may  be 
deemed  baggage  for  the  loss  of  or  injury  to  which  the  carrier  will 
be  liable  may  be  properly  submitted  to  the  jury,  in  view  of  the  na- 
ture of  the  journey  and  the  circumstances  and  condition  of  the 
passenger.^' 

23.  Cone  v.   Southern  Ey.   Co.,   85      N.    Y.    Supp.    560;    Moffat   v.   Long 
S.  C.  524,  67  S.  E.  779.  Island  E.  Co.,  133  App.  Div.  (N.  Y.) 

24.  Church  v.  New  York  Cent,  etc.,      719,  107  N.  Y.  Supp.  1113. 

E.  Co.,   135  App.  Biv.    (N.  Y.)    914,  25.  Chicago,   etc.,  R.   Co.  v.  Wliit- 

119  N.  Y.  Supp.  1117;  affg.  judg.  116      ten,  90  Ark.  462,  119  S.  W.  835. 


CHAPTER   XXV. 

EjECTioir  OF  Passengbes. 

Section     1.  Ejection  of  passenger  for  failure  or  refusal  to  procure  ticket  or 
pay  fare. 

2.  Passenger  entitled  to  reasonable  time  to  pay   fare  or  procure 

ticket. 

3.  Extra  fare  when  paid  on  train. 

4.  Tender  or  payment  of  fare  to  avoid  ejection. 

5.  Ejection  of  intoxicated  passengers. 

6.  Ejection  of  disorderly  passengers. 

7.  Ejection  for  violation  of  reasonable  rules  of  the  carrier. 

8.  Defective  or  invalid  tickets. 

9.  Ejection  of  persons  riding  on  freight  trains. 

10.  Manner  of  ejection. 

11.  Place  of  ejection. 

12.  Use  of  force  and  resistance. — ^Eight  to  use  necessary  force, 

13.  Use  of  force  and  resistance. — Excessive  force. 

14.  Use  of  force  and  resistance. — Resistance. 

15.  Negligence  in  ejecting  person  under  disability. 

16.  Ejection  of  intruders  and  trespassers. 

17.  Repayment  of  fare  or  return  of  ticket. 

18.  Readmission  after  rejection. 

19.  Proximate  cause  of  injury. 

§  1.  Ejection  of  passenger  for  failure  or  refusal  to  procure  ticket 
or  pay  fare. 

Railroad  passengers  are  bound  to  submit  to  a  reasonable  regu- 
lation of  the  company  requiring  tbem  to  exhibit  their  tickets  when 
required  to  do  so  by  the  conductor,  and  for  refusing  to  exhibit  it 
the  passenger  may  be  removed  from  the  car.  So,  a  passenger  who 
refuses  or  fails  to  pay  proper  fare,  when  demanded,  by  such  re- 
fusal forfeits  his  right  to  proceed  further  on  the  train  or  car, 
and  may  be  expelled.^    A  passenger  on  a  railroad  car,  being  re- 

1.  y.  y. — Hoelljes  v.  Interurban  St.  v.  New  York,  etc.,  R.  Co.,  15  N.  Y. 
Ry.  Co.,  43  Misc.  Rep.  (N.  Y.)  350,  455;  Rown  v.  Christopher,  etc.,  St. 
87  N.  Y.  Supp.  133;  Sanford  v.  Eighth  R.  Co.,  34  Hun  (N.  Y.),  471;  Lasher 
Ave.  R.  Co.,  33  N.  Y.  343;   Hibbard      v.  Third  Ave.  R.  Co.,  27  Misc.  Rep. 

(1389) 
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sponsible  for  the  fare  of  a  child  under  his  charge,  may  be  ejected 


(N.  Y.)  824,  57  N.  Y.  Supp.  395; 
Higgins  V.  Watervliet  Turnpike,  etc., 
Co.,  46  N.  Y.  23;  Northern  R.  Co.  v. 
Page,  22  Barb.   (N.  Y.)    130. 

V.  8. — ^Missouri,  etc.,  R.  Co.  v. 
Smith,  153  Fed.  608,  81  C.  C.  A.  598; 
Brown  v.  Memphis,  etc.,  R.  Co.,  4  Fed. 
37. 

Ala. — Southern  Ey.  Co.  v.  Bunnell, 
138  Ala.  247,  36  So.  380. 

Ga. — Hornesby  v.  Georgia  R.,  etc., 
Co.,  120  Ga.  913,  48  S.  E.  339;  South- 
em  R.  Co.  V.  Jones,  8  Ga.  App.  335, 
68  S.  E.  1011;  Allison  v.  Georgia, 
etc.,  R.  Co.,  132  Ga.  834,  65  S.  E. 
85;  Harp  v.  Southern  Ry.  Co.,  119 
Ga.  927,  47  S.  E.  306,  100  Am.  St. 
Rep.  213,  and  a  passenger  has  no 
right  to  be  carried  on  offer  to  prove 
that  he  has  lost  his  ticket.  See 
Louisville,  etc.,  R.  Co.  v.  Fleming,  14 
Lea  (Tenn.),  138;  Rogers  v.  Atlantic 
City  R.  Co.  (N.  J.),  34  Atl.  11; 
Southern  Ry.  Co.  v.  De  Saussure,  116 
Ga.  53,  42  S.  E.  479;  Gulf,  etc.,  R. 
Co.  V.  Asmore,  88  Ga.  539,  15  S.  E. 
13,  16  L.  R.  A.  53. 

III. — Peoria,  etc.,  Ry.  Co.  v.  Hoerr, 
120  111.  App.  65 ;  Illinois  Cent.  R.  Co. 
V.  Whittemore,  43  111.  430,  93  Am. 
Dee.  138;  Ohio,  etc.,  E.  Co.  v.  Muhl- 
ing,  80  111.  9,  81  Am.  Dec.  336;  Terre 
Haute,  etc.,  R.  Co.  v.  Vanatta,  31  111. 
188,   74  Am.  Dec.  96. 

Ind. — Indianapolis  Tract.,  etc.,  Co. 
v.  Lockman,  —  Ind.  App.  — ,  96  N.  E. 
970;  Indianapolis,  etc.,  R.  Co.  v.  Ein- 
ard,  46  Ind.  393;  Columbus,  etc.,  R. 
Co.  V.  Powell,  40  Ind.  37 ;  Toledo,  etc., 
R.  Co.  V.  Wright,  68  Ind.  586,  34  Am. 
Rep.  277. 


Idaho. — ^Tarr  v  Oregon  Short  Line 
R.  Co.,  93  Pae.  957. 

Iowa. — Hoifbauer  v.  Delhi,  etc.,  R. 
Co.,  52  Iowa,  342,  35  Am.  Rep.  278; 
Haley  v.  Chicago,  etc.,  R.  Co.,  21 
Iowa,  15. 

Ky. — ^McKinl«y  v.  Louisville,  etc., 
R.  Co.,  137  Ky.  845,  137  S.  W.  483; 
Louisville  R.  Co.  v.  Hutti,  141  Ky. 
511,  133  S.  W.  200;  Anderson  v. 
Louisville  &  N.  E.  Co.,  134  Ky.  343, 
130  S.  W.  298,  301;  Obeaapeake  &  0. 
R.  Co.  V.  Robinette,  32  Ky.  L.  Rep. 
1077,  107  S.  W.  763;  Flood  v.  Chesa- 
peake, etc.,  E.  Co.,  25  Ky.  L.  Rep. 
2135,  80  S.  W.  184;  Nutter  v.  South- 
ern Ry.,  35  Ky.  L.  Rep.  1700,  78  S. 
W.  470. 

Md. — McClure  v.  Philadelphia,  etc., 
R.  Co.,  34  Md.  533,  6  Am.  Rep.  345. 

Mass. — Crowley  v.  Fitchburg,  rtc., 
E.  Co.,  185  Mass.  279,  70  N.  E.  56; 
O'Brien  v.  Boston,  etc.,  E.  Co.,  15 
Gray  (Mass.),  20,  77  Am.  Dec.  347; 
McGarry  v.  Holyoke  St.  R.  Co.,  182 
Mass.  133,  65  N.  E.  45. 

Mi»m.— Willard  v.  St.  Paul  City  R. 
Co.,  116  Minn.  183,  133  N.  W.  465. 

Mich. — Brown  v.  Rapid  Ry.  Co.,  10 
Detroit  L.  N.  579  (Mich.),  96  N.  W. 
935;  Lake  Shore,  etc.,  E.  Co.  v. 
Pierce,  47  Mich.  277,  3  Am.  &  Eng. 
E.  Cas.  340;  Great  Western  E.  Cto. 
V.  Miller,  19  Mich.  305. 

Mo. — Tarrant  v.  St.  Louis,  etc.,  R, 
Co.,  337  Mo.  655,  141  S.  W.  600;  Shu- 
lar  V.  St.  Louis,  etc.,  R.  Co.,  92  M" 
339,  2  S.  W.  310,  38  Am.  &  Eng.  R 
Cas.  186;  Lillis  v.  St.  Louis,  etc.,  E. 
Co.,  64  Mo.  464,  37  Am.  Eep.  255. 

Mont. — Doherty   v.    Northern   Pae. 
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for  refusal  to  pay  such  fare,  thou^  he  has  paid  his  own  fare,* 
and  though  he  himself  is  a  minor.^  tinder  the  Massachusetts 
statute,  a  child  in  the  custody  of  his  parent,  upon  refusal  to  pay 
fare,  may  be  removed  from  the  train  at  a  regular  passenger  sta- 
tion, without  being  arrested.*  A  rule  of  a  carrier  that  persons 
contemplating  taking  passage  on  a  train  must  first  buy  a  ticket 
must  be  enforced  in  a  reasonable  manner,  and  where  a  person 
sought  to  comply  with  the  rule  but  could  not  do  so  because  of  the 
absence  of  the  carrier's  agent,  the  conductor  could  not  eject  him 
from  the  train  after  he  had  been  notified  of  the  liability  to  pro- 
cure a  ticket.'  A  street  car  conductor  is  justified  in  demanding 
that  a  passenger  pay  his  fare  or  present  a  transfer,  and  need  not 
accept  his  contention  that  he  is  already  a  passenger  because  of 
payment  of  the  first  fare,  and,  failing  and  refusing  to  do  that,  he 
has  no  lawful  right  to  passage,  and  the  conductor  is  justified  in 


R.  Co.,  43  Mont.  294,  115  Pac.  401. 

N.  J. — Jardine  v.  Cornell,  50  N.  J. 
L.  485;  Petrie  v.  Pennsylvania  R. 
Co.,  42  N.  J.  L.  449. 

N.  C. — ^McGraw  v.  Southern  Ry. 
Co.,  135  N.  C.  264,  47  S.  E.  758; 
Clark  V.  Wilmington,  etc.,  R.  Co.,  91 
N.  C.  215,  49  Am.  Rep.  647,  18  Am. 
&  Eng.  R.  Cas.  366. 

Ohio. — ^New  York,  etc.,  R.  Co.  v. 
Willing,  34  Ohio  C.  C.  474. 

Pa. — Pennsylvania  Co.  v.  Lcnhart, 
120  Fed.  61,  as  to  wrongful  ejec- 
tion for  failure  to  present  a  mileage 
exchange  ticket. 

8.  C. — ^Moore  v.  Columbia,  etc.,  R. 
Co.,  38  S.  C.  1.  See  also  Kirkland  v. 
Charleston,  etc.,  R.  Qo.,  79  S.  C.  373, 
60  S.  E.  668. 

Tex. — Gulf,  etc.,  R.  Co.  v.  MeCor- 
mick,  (Tex.  Civ.  App.),  100  S.  W. 
303;  Galveston,  etc.,  R.  Co.  v.  Scott 
(Tex.  Civ.  App.),  79  S.  W.  643; 
Breen  v.  Texas,  etc.,  R.  Co.,  50  Tex. 


43.  See  Texas,  etc.,  R.  Co.  v.  Lynch 
(Tex.  Civ.  App.),  73  S.  W.  65. 

Utah. — Kozminsky  v.  Oregon  Short 
Line  R.  Co.,  36  Utah,  454,  104  Pac. 
570. 

Wash. — Braymer  v.  Seattle  R., 
etc.,  Co.,  35  Wash.  346,  77  Pac.  495. 

W.  Va. — McKay  v.  Ohio  River  Co., 
34  W.  Va.  65,  11  S.  E.  1137,  9  L.  R. 
A.  132,  36  Am.  St.  Rep.  913,  44  Am. 
&  Eng.  R.  Cas.  395. 

2.  Philadelphia,  etc.,  R.  Co.  v. 
Hoeflich,  63  Md.  300,  50  Am.  Rep. 
233,  18  Am.  &  Eng.  R.  Cas.  373; 
Fort  Worth,  etc.,  R.  Co.  v.  Gribble, 
(Tex.  Civ.  App.)   103  S.  W.  157. 

3.  Warfield  v.  Louisville,  et.c,  R. 
Co.,  104  Tenn.  74,  78  Am.  St.  Rep. 
911,  55  S.  W.  304. 

4.  Beckwith  v.  Cheshire  R.  Co., 
143  Mass.  68,  27  Am.  &  Eng.  R.  Cas. 
192,  8  K  E.  875. 

5.  Harkless  v.  Chicago,  etc.,  R.  Co., 
151  Mo.  App.  463,  132  S.  W.  29. 
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ejecting  him.'  On  the  refusal  of  payment  of  fare  by  a  passenger, 
and  on  the  stopping  of  the  train  to  eject  him  on  that  ground,  any 
contract,  or  any  right  to  contract,  for  passage  on  such  train,  is 
forfeited.'  A  rule  of  a  street  railway  company  requiring  con- 
ductors to  be  provided  with  currency  or  fractional  coins  to  the 
aninurtt  of  five  dollars,  and  to  change  money  of  that  denomination 
or  Iffs  when  tendered  in  payment  of  a  five  cent  fare,  and,  on 
failure  of  a  passenger  to  tender  money  of  that  denomination  or 
less,  to  put  him  ofl:'  the  car,  is  a  reasonable  rule ;  and  a  conductor 
may  refuse  to  change  a  ten  dollar  bill  tendered  by  a  passenger 
for  the  payment  of  his  fare,  and  may,  on  a  failure  to  otherwise 
pay  the  fare,  require  him  to  leave  the  car,  though  the  passenger 
had  no  knowledge  of  the  rule.^ 


e.  Kirk  V.  Seattle  Electric  R.  Co., 
58   Wash.  283,   108   Pac.   604. 

7.  Mullins  V.  Illinois  Cent.  R.  Co., 
93  Miss.   184,  46   So.   529. 

8.  Knoxville  Traction  Co.  v.  Wi!- 
kerson,  117  Tenn.  482,  99  S.  W.  993; 
Burge  T.  Georgia  Ry.,  etc.,  Co.,  133 
Ga.  423,  65  S.  E.  879,  where  the  rules 
prescribed  $2  as  the  maximum 
amount  for  which  the  conductor 
should  supply  change  and  a  $5  bill 
wa.s  offered. 

Ejection  of  passengers  from  street 
railroads:  As  to  use  of  insulting 
language  by  conductor,  Osteryoung  v. 
St.  Louis  Transit  Co.,  3  St.  Ry.  Rep. 
566,  108  i'lo.  App.  703,  84  S.  W.  179; 
as  to  failure  to  accept  transfer,  isom- 
merfield  v.  St.  Louis  Transit  Co.,  3 
St.  Ry.  Rep.  566,  108  ilo.  App.  718, 
84  S.  W.  172;  as  to  refusal  to  ac- 
cept lawful  money  in  payment  of 
fare,  Breen  v.  St.  Louis  Transit  Co., 
3  St.  Ry.  Rep.  566,  108  Mo.  App.  443, 
83  S.  W.  998 ;  as  to  unnecessary 
force,  Ruebsam  v.  St.  Louis  Transit 


Co.,  3  St.  Ry.  Rep.  567,  108  Mo.  App. 
437,  83  S.  W.  984;  Birmingham  Ry. 
L.  &  P.  Co.  T.  Mullen,  2  St.  Ry.  Rep. 
5,  138  Ala.  614,  35  So.  701;  as  to 
force  to  be  used  by  conductor  for  fail- 
ure to  pay  fare,  Gottwald  v.  St. 
Louis  Transit  Co.  (Mo.),  3  St.  Ry. 
Rep.  632,  77  S.  W.  135;  for  failure 
to  produce  transfer,  Crowley  v.  Fitch- 
burg  &  L.  St.  Ry.  Co.  (Mass.),  2  St. 
Ry.  Rep.  453,  70  X.  E.  56;  see  note 
on  ejection  of  passenger  for  failure 
to  present  proper  transfer,  2  St.  Ry. 
Rep.  916,  and  note,  3  St.  Ry.  Rep.  5 ; 
as  to  injury  to  newsboy  selling 
papers  on  street  car,  Indianapolis 
St.  Ry.  Co.  V.  Hockett  (Ind.),  1  St. 
Ry.  Rep.  115,  67  N.  E.  106;  as  to 
reasonable  time  for  payment  of  fare. 
Garrison  v.  United  Rys.  &  Elec.  Co. 
of  Baltimore  (Md.),  1  St.  Ry.  Rep. 
267,  55  Atl.  371;  Huba  v.  Schenec- 
tady Ry.  Co.,  1  St.  Ry.  Rep.  592;  85 
App.  Div.  (N.  Y.)  199,  83  X.  Y. 
Supp.  157;  for  refusal  to  pay  fare 
upon  rejection  of  transfer,  Perrine  v. 
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§  2.  Passenger  entitled  to  reasonable  time  to  pay  fare  or  produce 
ticket. 
Where  a  passenger  on  a  train  or  car  has  lost  or  mislaid  his 
ticket,  and  is  in  good  faith  trying  to  find  it,  he  is  entitled  to  a 
reasonable  time  to  do  so,  and  if,  in  case  he  fails  to  find  it,  he 
is  willing  and  ready  to  pay  his  fare,  the  conductor  has  no  right  to 
put  him  off  the  train.'  So,  where  a  passenger,  when  asked  for  his 
fare,  demanded  an  opportunity  to  go  to  a  rear  car  and  get  it  of  a 
man  who  had  promised  to  pay  it.^"  Whether  a  reasonable  or  suffi- 
cient time  was  given  a  passenger  to  produce  his  ticket  or  pay  his 
fare  is  ordinarily  a  question  of  fact  for  the  jury  under  the  cir- 
cumstances of  the  particular  case.^^  Where  a  passenger  does  not 
request  additional  time  to  search  for  his  ticket  which  he  has  mis- 
laid, the  conductor  may  expel  him  at  once,  without  giving  him 
additional  time.^^  As  to  what  would  be  a  reasonable  time  to  allow 
a  passenger  to  produce  his  ticket  or  pay  his  fare  depends  on  the 
circumstances  of  each  case.^^ 

§  3.   Extra  fare  when  paid  on  train. 

A  requirement  by  a  railroad  company  that  a  passenger  shall 

North  Jersey  St.  Ey.  Co.   (N.  J.),  1  he  had  the  ticket;  Anderson  v.  Louis- 

St.  Ry.  Rep.   525,  65  Atl.  755 ;   upon  ville  &  N.  R.  Co.,  134  Ky.  343,  120  S. 

presentation     of     defective    transfer,  W.  298,  301. 

Memphis  St.  Rv.  Co.  v.  Graves  10.  Clark  v.  Wilmington,  etc.,  E. 
(Tenn.),  1  St.  Ry.  Rep.  760,  75  S.  Co.,  91  N.  C.  506,  49  Am.  Rep.  647; 
W.  729 ;  see  note,  1  St.  Ry.  Rep.  593.  Western,  etc.,  E.  Co.  v.  Ledbetter 
See  also  Nellis  Street  Railroad  Ac-  (Ga.),  25  S.  E.  663. 
cident  Law,  76-89,  158-163.  11.  International,  etc.,  R.  Co.  v. 
9.  Hayes  v.  New  York  Cent.,  etc.,  Wilkes,  68  Tex.  617,  2  Am.  St.  Rep. 
R.  Co.,  34  Hun  (N.  Y.),  627,  30  Alb.  515,  34  Am.  &  Eng.  R.  Cas.  331; 
L.  J.  469,  18  Am.  &  Eng.  R.  Cas.  Texas,  etc.,  R.  Co.  v.  Bond,  62  Tex. 
363,  20  Wkly.  Ddg.  (N.  Y.)  237;  443,  50  Am.  Rep.  533,  21  Am.  & 
Bolles  v.  Kansas  City  So.  R.  Co.,  134  Eng.  R.  Cas.  413 ;  Cincinnati,  etc.,  E. 
Mo.  App.  696,  115  S.  W.  459;  Co.  v.  Skillman,  39  Ohio  St.  444,  13 
Maples  V.  New  York,  etc.,  R.  Co.,  38  Am.  &  Eng.  E.  Cas.  31. 
Conn.  557,  and  he  is  entitled  to  ride  12.  Louisville  &  N.  R.  Co.  v.  Ha- 
as long  as  there  is  any  reasonable  son,  4  Ala.  App.  353,  58  So.  963. 
expectation  of  finding  it  during  the  13.  Seaboard  Air  Line  Ry.  v. 
trip,  where  the  conductor  knew  that  Scarborough,  52  Fla.  425,  43  So.  706, 
88 
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pay  more  for  hia  fare  when  paid  in  the  cars  than  at  the  depot  ia 
generally  held  to  be  reasonable,  and  a  passenger  may  be  ejected 
for  refusal  to  so  pay;  while  in  many  States  the  carrier  is  author- 
ized by  statute  to  charge  extra  fare  when  it  is  paid  on  the  train." 
The  rule  is  also  generally  maintained  that  a  railroad  company, 
requiring  ticiets  to  be  purchased  at  a  station,  must  furnish  rea- 
sonable facilities  therefor  by  keeping  its  office  open  for  a  reason- 
able time  before  and  until  the  departure  of  the  train  so  that  pas- 
sengers may  purchase  tickets,  and* where  this  has  not  been  done  no 
extra  charge  can  be  made  for  the  carriage- of  the  passenger  be- 
cause he  has  no  ticket. ^^    And  where  the  statute  requires  the  ticket 


14.  N.  r.— Bordeaux  v.  Erie  R. 
Co.,  8  Hun   (N.  Y.),  579. 

Conn. — Crocker  v.  New  London, 
etc.,  R.  Co.,  24  Conn.  349. 

III. — St.  Louis,  etc.,  R.  Co.  v. 
South,  43  111.  176,  92  Am.  Dee.  103; 
Chicago,  etc.,  R.  Co.  v.  Brisbane,  S4 
111.  App.  463;  St.  Louis,  etc.,  R.  Co. 
V.  Dalby,  19  111.  353. 

/mrf.^Indianapolis,  etc.,  R.  Oo.  v. 
Einard,  46  Ind.  S93;  Lake  Erie,  etc., 
R.  Co.  V.  Mays,  4  Ind.  App.  413; 
Jeffersonville,  etc.,  R.  Co.  v.  Rogers, 
36  Ind.  116,  10  Am.  Rep.  103. 

Iowa. — State  v.  Chovin,  7  Iowa, 
304. 

La. — McGowen  v.  Morgan's  L.,  etc., 
Co.,  41  La.  Ann.  732,  17  Am.  St.  Rep. 
415,  39  Am.  &  Eng.  R.  Cas.  460. 

il/e.— State  v.  Goold,  53  Me.  279. 

Minn. — Du  Laurans  v.  St.  Paul, 
etc.,  R.  Co.,  15  Minn.  49,  3  Am.  Rep. 
102. 

If.  ff.~Hilliard  v.  Goold,  34  N.  H. 
230. 

Ohio. — Cincinna,ti,  etc.,  R.  Co.  v. 
Skillman,  39  Ohio  St.  444,  13  Am.  & 
Eng.  R.  Cos.  31. 


7t.— Stephen  v.  Smith,  29  Vt.  160. 

15.  ff.  r.— Nellia  t.  New  York 
Cent.  R.  Co.,  30  N.  Y.  505;  Chase  v. 
New  York  Cent.  R.  Co.,  26  N.  Y.  523 ; 
Porter  v.  New  York  Cent.  R.  Co.,  34 
Barb.  (N.  Y.)  353;  Bordeaux  v.  Erie 
R.  Co.,  8  Hun  (N.  Y.),  579,  but  it 
is  not  bound  to  keep  the  ticket  office 
open  for  any  particular  time,  before 
the  departure  of  the  train,  in  the  ab- 
sence of  a  statutory  provision  requir- 
ing it  to  do  so. 

Aia. — Kennedy  v.  Birmingham 
Ry.,   etc.,   Co.    (Ala.),   35   So.   108. 

III. — Illinois  Cent.  R.  Co.  v.  John- 
son, 67  111.  312;  Illinois  Cent.  R.  Co. 
V.  Cunningham,  67  111.  316;  Chicago, 
etc.,  E.  Co.  V.  Flagg,  43  111.  364,  93 
Am.  Dec.  133;  Chicago,  etc.,  R.  Co. 
V.  Parks,  18  111.  460,  68  Am.  Dec. 
562;  and  eases  cited  in  last  preced- 
ing note. 

Ind. — Chicago,  etc.,  R.  Co.  v.  Gra- 
ham, 3  Ind.  App.  28,  39  N.  E.  170; 
Cleveland,  etc.,  R.  Oo.  v.  Beckett,  11 
Ind.  App.  647;  and  cases  cited  in 
last  preceding  note. 

Kan. — ^Atchison,    etc.,    R.    Co.    v. 
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office  to  be  open  the  carrier  is  liable  to  the  statutory  penalty  for 
extortion  in  exacting  a  greater  rate  of  fare  than  that  allowed  by 
law.-*'  A  rule  of  a  railroad  company  requiring  a  passenger  to 
either  pay  an  amount  in  excess  of  the  highest  amount  that  can  be 
legally  charged  for  his  passage,  or  be  expelled  from  the  train,  is 
not  a  valid  rule,  and  the  expulsion  of  a  passenger  because  of  his 
refusal  to  pay  such  excessive  fare  demanded  of  him,  will  render 
the  company  liable."  Where  a  passenger  fails  to  provide  himself 
with  a  ticket,  he  may  be  compelled  to  pay  fare  at  the  train  rate, 
instead  of  the  ticket  rate,  and  on  refusal  may  be  ejected,  provided 
his  failure  was  due  to  his  own  fault  and  negligence,  and  not  to 
any  fault  of  the  company."     A  street  car  passenger  desiring  to 


Manchester,    etc., 
116,  42  Am.  Rep. 


Dickenson,  4  Kan.  App.  345,  45  Pac. 
975. 

Mass. — Swan  v. 
R.  Co.,  132  Mass. 
432. 

Minn. — Du  Laurans  v.  St.  Paul, 
etc.,  R.  Co.,  IS  Minn.  49,  2  Am.  Rep. 
102. 

Tenn. — Lane  v.  East  Tennessee, 
etc.,  R.  Co.,  5  Lea  (Tenn.),  134,  and 
the  fact  that  a  ticket  oflSce  was  closed 
can  raise  no  presumption  that  the 
regulation  to  sell  tickets  at  less  than 
the  fare  paid  on  the  cars  was  dis- 
continued. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Sparger 
(Tex.  Civ.  App.),  39  S.  W.  1001. 

Contra. — Crocker  v.  New  London, 
etc.,  R.  Co.,  24  Conn.  249,  holding 
that  such  a  regulation  of  the  com- 
pany was  not  a  contract,  but  a  mere 
proposal,  which  might  be  withdrawn 
at  pleasure;  that  the  closing  of  the 
ticket  office  was  a  withdrawal  of  the 
proposal  to  discriminate  in  favor  of 
those  purchasing  tickets,  and  that 
the  conductor  had  a  right  to  remove 


the  pasesnger  for  refusal  to  pay  the 
extra  fare. 

16.  Monnier  v.  New  York  Cent., 
etc.,  R.  Co.,  70  App.  Div.  (N.  Y.) 
405,  75  N.  Y.  Supp.  521.  And  see 
New  York  cases  cited  in  last  preced- 
ing note. 

17.  Atchison,  etc.,  R.  Co.  v.  Dick- 
erson,  4  Kan.  App.  345,  45  Pac.  975; 
Chamberlain  v.  Lake  Shore,  etc.,  R. 
Co.   (Mich.)   68  N.  W.  423. 

18.  Southern  R.  Co.  v.  Fleming, 
138  Ga.  241,  57  S.  E.  481;  McCook 
V.  Dublin,  etc.,  R.  Co.,  2  Ga.  App. 
374,  58  S.  E.  491.  The  carrier  is 
liable  for  ejecting  a  passenger  where 
the  carrier  was  at  fault  in  not  hav- 
ing its  ticket  office  open.  Brown  v. 
Central  of  Ga.  R.  Co.,  128  Ga.  635, 
58  S.  E.  163.  The  conductor  or  other 
agent  of  the  railroad  company  who 
passes  upon  the  merits  of  the  excuse 
offered  by  the  passenger  for  not  hav- 
ing provided  himself  with  a  ticket, 
or  refuses  to  hear  the  excuse,  does  so 
at  the  peril  of  the  company.  South- 
ern Ey.  Co.  V.  Jones,  8  Ga.  App.  225, 
68  S.  E.  1011. 
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test  the  carrier's  power  to  withhold  a  transfer  from  him,  or  to 
refuse  him  carriage  without  payment  of  another  fare  on  a  second 
car,  should  withdraw  when  the  carrier  asserts  a  claim  adverse  to 
iis  claim  for  a  transfer,  and  test  his  rights  in  the  courts,  and 
should  not  remain  on  the  car  without  paying  fare,  and  invite 
application  of  force  to  eject  him."  Where  a  carrier  has  a  rule 
which  requires  the  collection  of  fares  on  each  car  of  the  train  hy 
the  separate  conductors  on  said  cars,  and  that  passengers  changing 
cars  must  pay  a  second  fare,  a  passenger,  after  taking  passage  on 
one  car  and  paying  his  fare,  is  not  authorized  to  take  another 
car  and  refuse  to  pay  a  second  fare  when  demanded,  after  being  in- 
formed of  the  rule,  although  insufficient  accommodations  are  pro- 
vided on  the  first  car.^" 

§  4.   Tender  or  payment  of  fare  to  avoid  ejection. 

If  the  stoppage  of  a  train  is  rendered  necessary  to  expel  a  pas- 
senger therefrom,  for  a  fractious  refusal  to  pay  fare,  and  it  is 
stopped  for  the  sole  purpose  of  ejecting  him,  he  does  not,  by  offer- 
ing to  pay  the  full  fare  before  expulsion,  become  entitled  to  con- 
tinue the  trip.  A  mere  offer  to  pay  fare  under  all  circumstances 
does  not  establish  new  relations  between  the  carrier  and  the  passen- 
ger, and  entitle  the  passenger  to  continue  his  passage.^^  But  a  rail- 

19.  Kiirk  v.  Seattle  Electric  Co.,  58  (Ky.),  130  S.  W.  398,  301;  Cinoin- 
Wa»h.  383,  108  Pac.  604.  nati,  etc.,  R.  Co.  v.  Skillman,  39  Ohio 

20.  Birminglia-m  Ry.,  etc.,  Co.  v.  St.  444,  13  Am.  &.  Eng.  R.  Cas.  31; 
Yielding,  155  Ala.  359,  46  So.  747.  State  v.  Campbell,   33  N.  J.  L.  309; 

21.  O'Brien  v.  New  York  Central,  Pickens  v.  Richmond,  etc.,  R.  Co., 
etc.,  R.  Co.,  80  N.  Y.  336;  Hibbard  104  N.  C.  313;  Clark  v.  Wilmington, 
V.  New  York,  etc.,  R.  Co.,  15  N.  Y.  etc.,  R.  Co.,  91  N.  C.  512,  49  Am.  Rep. 
455;  Nelson  v.  Long  Island  R.  Co.,  647;  O'Brien  v.  Boston,  etc.,  R.  Co., 
7  Hun  (N.  Y.),  140;  Hoffbauer  v.  15  Gray  (Mass.),  30,  77  Am.  Deo. 
Delhi,  etc.,  R.  Co.,  53  Iowa,  342,  35  347;  Loy  v.  Northern  Pac.  R.  Co.,  68 
Am.  Rep.  278;  Louisiville  &  N.  E.  Co.  Wash.  33,  133  Pac.  373;  Freeman  v. 
V.  Cottongim,  31  Ky.  L.  Rep.  871, 104  Costley,  (Tex.  Civ.  App.)  124  S.  W. 
■S.  W.  380;  Louisville  &  N.  R.  Co.  v.  458;  Mullins  v.  Illinois  Cent.  R.  Co., 
Cottongim  (Ky.),  119  S.  W.  751;  An-  93  M'iss.  184,  46  So.  539;  Ful- 
derson    v.    Louisville    &    N.    R.    Co.  ton   v.    Grand   Trunk   R.   Co.,    17   U. 
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I 
road  passenger  may  not  be  ejected  at  a  regular  station  or  stopping 
place,  for  refusal  to  pay  fare,  if  before  the  train  started  again  and 
before  being  ejected,  he,  or  others  in  his  behalf,  offer  to  pay  the  full 
fare.^  When  a  passenger  on  a  railroad,  by  an  illegal  refusal  to 
pay  fare,  renders  it  the  duty  of  the  conductor,  in  enforcing  the 
reasonable  rules  and  regulations  of  the  company,  to  eject  him 
from  the  cars,  and  the  refusal  and  resistance  of  the  passenger  con- 
tinue until  after  force  has  been  required  and  applied,  to  enforce 
such  rule,  he  cannot  make  the  continuance  of  the  process  of  expul- 
sion unlawful,  by  an  offer  to  pay  his  fare  during  its  progress.  A 
carrier  of  passengers  is  not  required  unconditionally  to  accept  all 
persons  who  offer  themselves  for  transportation,  and  tender  fare;, 
it  may  lawfully  decline  to  receive  or  carry  those  who,  after  knowl- 
edge of  the  same,  refuse  to  conform  to  its  reasonable  rules,  or  to 
pay  the  fare,  or  purchase  tickets  before  entering  the  cars,  and 
it  may  lawfully  eject  from  the  trains  persons  committing  these 
offenses.^'  But  refusal  to  pay  fare  will  not  justify  the  carrier 
under  all  circumstances  in  ejecting  the  passenger  after  tender  of 
the  fare  by  a  third  person  before  the  passenger  has  been  ex- 
pelled.^^  If  a  passenger  purchase  a  ticket  at  the  point  where  he  was 
ejected  for  non-payment  of  a  fare,  the  conductor  may  nevertheless 
exclude  him  from  the  train,  if  the  fare  from  the  station  where  he 
first  entered  the  train  is  not  paid  or  tendered.^^    If  a  passenger 

C.  Q.  B.  428.  But  see  Texas,  etc.,  R.  23.  Pease  v.  Delaware,  etc.,  R.  Co., 
Co.  V.  Bond,  62  Tex.  442,  50  Am.  101  N.  Y.  367,  54  Am.  Rep.  699. 
Rep.  532,  21  Am.  &  Eng.  R.  Cas.  413,  24.  Gray  v.  New  York,  etc.,  R. 
where  the  refusal  was  not  made  with  Co.,  30  Hun  (N.  Y.),  399;  Randell  v. 
intent  to  avoid  payment  of  fare  hut  Chicago,  etc.,  R.  Co.,  102  Mo.  App. 
in  a  mere  jocular  way.  342,  76  S.  W.  493;  Ham  v.  Canal  Co., 
22.  O'Brien  v.  New  York  Cent.,  142  Pa.  617,  21  Atl.  1013;  Louis- 
etc,  R.  Co.,  80  N.  Y.  235;  Stone  v.  ville,  etc.,  R.  Co.  v.  Garrett,  8  Lea 
Chicago,  etc.,  R.  Co.,  47  Iowa,  82,  (Tenn.),  438,  41  Am.  Rep.  640;  Rail- 
39  Am.  Rep.  458;  Louisville,  etc.,  R.  way  t.  Nix,  68  Ga.  573. 
Co.  V.  Breckinridge  (Ky.),  34  S.  W.  25.  Stone  v.  Chicago,  etc.,  R.  Co., 
703;  Pickens  v.  Richmond,  etc.,  R.  47  Iowa,  82,  39  Am.  Rep.  458;  Man- 
Co.,  104  N.  0.  312.  ning  v.  Louisville,  etc.,   R.   Co.,   132 
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tender  the  conductor  the  ticket  fare,  on  his  refusal  to  pay  the  addi- 
tional amount  required  by  the  rules  of  the  company  to  be  paid  by 
persons  paying  on  the  train,  the  conductor  has  no  right  to  eject 
him  without  first  returning  the  money  which  he  has  paid.^* 
A  passenger  having  paid  for  passage  over  three  lines  of  road  is 
entitled  to  be  carried  to  his  destination  without  further  payment  of 
fare,  notwithstanding  the  error  of  the  intermediate  line  in  the  issu- 
ance of  a  ticket  in  return  for  the  original  ticket.^  A  passenger 
who  paid  his  full  cash  fare  on  the  train,  but  was  not  given  a  cash 
fare  receipt,  is  not  bound  to  tender  a  second  fare,  or  otherwise 
be  limited  to  nominal  damages  for  ejection;  the  conductor,  who 
made  a  mistake  by  giving  him  a  hat  cheek  to  a  station  before  that 
to  which  he  paid,  having  refused  to  listen  to  his  explanation, 
which,  when  he  was  finally  permitted  to  give  it,  after  ejection,  set 
him  right,  and  secured  permission  for  him  to  continue  his  jour- 
ney; and  the  conductor  having  had  in  his  possession  a  copy  of 
the  receipt,  which,  with  a  little  care  and  examination,  would  have 
explained  and  made  clear  the  whole  difficulty.^  Where  a  pas- 
senger tenders  in  payment  of  his  fare  a  coin  which  is  worn,  or 
bruised  or  cracked,  but  is  not  appreciably  diminished  in  weight, 
and  retains  the  evidence  of  its  genuine  coinage,  and  it  is  refused 
and  the  passenger  ejected,  he  may  maintain  an  action  for  dam- 
ages, though  the  conductor,  in  good  faith,  believed  the  coin  not 
to  be  of  legal  tender;  the  passenger  not  being  required  in  such 
case  to  tender  other  money  in  payment  of  his  fare.^    A  passenger 

Mass.  116,  43  Am.  Rep.  432 ;  Ward-  27.  Ann  Arbor  Ry.  Co.  v.  Amos,  85 

well  V.  Chicago,  etc.,  R.  Co.,  45  Minn.  Ohio  St.  300,  97  N.  E.  978. 

514,  24  Am.  St.  Rep.  246;   Davis  v.  28.  Burnham   v.    Detroit,    etc.,    R. 

Kansas  City,  etc.,  R.  Co.,  53  Mb.  317,  Co.,  168  Mich.  55,  133  N.  W.  953. 

14  Am.  Rep.  457.     See  also  Hill  r.  29.  Cincinnati  Northern  Tra<;t.  Co. 

Syracuse,  etc.,  R.  Co.,  63  N.  Y.  101.  v.  Rosnagle,  84  Ohio  St.  310,  95  N. 

26.  Bland  v.  Southern  Pao.  R.  Co.,  E.  8'84.    It  is  not  necessary  for  a  paa- 

55  Cal.  570,  36  Am.  Rep.  50,  3  Am.  senger  to  tender  other  money  in  pay- 

&  Eng.  R.  Cas.  285;   Du  Laurans  v.  ment   of   his    fare,   if  the   coin   first 

St.  Paul,  etc.,  R.  Co.,   15  Minn.  49,  tendered  is  genuine.     Chicago  Union 

3  Am.  Rep.  103.  Tract.  Co.  v.  McClevey,  126  III.  App. 

21. 
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who  has  surrendered  his  ticket,  and  who  is  called  on  to  pay  a  sec- 
ond time  need  not,  to  avoid  ejection  from  the  train,  go  among 
his  friends  on  the  train  to  endeavor  to  borrow  money  to  pay  the 
fare.^"  Where  a  passenger  without  a  ticket  takes  a  train  for  a 
sta1;ion  at  which  the  train  is  not  scheduled  to  stop,  it  is  not  negli- 
gence to  eject  him,  though  he  offers  to  pay  fare  to  the  station 
where  he  wishes  to  stop.'^  The  rule  that  one  injured  by  another's 
wrongful  conduct  must  do  whatever  he  reasonably  can  to  avoid  or 
lessen  the  effects  of  the  wrong,  does  not  apply  until  after  the 
wrong  has  been  committed  or  the  contract  has  been  broken,  as 
the  person  injured  need  not  anticipate  that  the  wrongdoer  will 
continue  his  conduct  until  an  actionable  wrong  has  been  com- 
mitted, so  that  one  entitled  to  ride  on  mileage  book  coupons  is 
not  bound  to  tender  his  fare  in  money,  to  prevent  his  ejectment, 
in  order  to  recover  substantial  damage  therefor.^^  The  general 
rule  is  that  unless  a  passenger  tenders  his  fare  on  demand  before 
the  process  of  ejection  is  commenced,  recovery  will  not  be  allowed, 
but  in  some  jurisdictions  a  distinction  is  made  between  a  mere 
offer  to  pay  fare  and  a  tender  thereof,  and  a  mere  offer  to  pay 
without  an  actual  tender  after  process  of  ejection  has  commenced 
is  unavailing. ^^  It  is  immaterial  to  the  carrier  from  whom  it  re- 
ceives a  fare,  and,  if  another  than  the  passenger  offers  to  pay,  it 
is  the  same  as  if  the  passenger  himself  offers  to  do  so,  and  the 
conductor  is  bound  to  accept,  but  such  payment  must  be  acquiesced 
in  by  the  passenger,  either  by  express  or  silent  assent."    A  passen- 

30.  Light  V.  Detroit  &,  M.  R.  Co.,  ger   who   merely  offered   to   pay   his 
165  Mich.  433,  130  N.  W.  1134.  fare  without  an  actual  tender  there- 

31.  Burgess    v.    Atchison,    etc.,    R.  of,   his   rights   may  be   reinstated   if 
Co.,  83  Kan.  497,  112  Pac.  103.  he   actually   tenders   payment   before 

32.  Harvey  v.  Atlantic  Coast  Line  the    ejection    is   complete.      See   also 
R.  Co.,  153  N.  C.  567,  69  S.  E.  537.  Beck  v.  Quiney,  etc.,  R.  Co.,  129  Mo. 

33.  Short  V.  St.  Louis,  etc.,  R.  Co.,  App.  7,  108  S.  W.  132. 

150  Mo.  App.  359,  130  S.  W.  488,  and  34.  Missouri,  etc.,  R.  Co.  v.  Smith, 

though    the    conductor    has    signaled  152  Fed.  608,  Bl  C.  C.  A.  598;  Kirk 

the   engineer   to   stop   the  train   and  v.  Seattle  Electric  Co.,  58  Wash.  283, 

commenced  the  ejection  of  a  passen-  108   Pac.    604,   holding   also  that  an 
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ger  presenting  a  ticket  witli  an  erroneous  date  must  either  pay 
another  fare  or  peaceably  leave  the  train  and  rely  upon  his  remedy 
in  damages,  and  cannot  enhance  the  same  by  resisting  the  con- 
ductor's order  to  leave  the  train,  nor  because  of  the  force  used  in 
ejecting  him.'^  "Wliere  a  passenger  is  entitled  to  passage  on  the 
ticket  presented  by  him,  though  his  name  is  signed  thereto  by 
another,  the  provision  that  it  be  signed  by  him  having  been  waived, 
and  he  is  unable  to  satisfactorily  identify  himself,  and  a  cash  fare 
is  wrongfully  demanded,  he  need  not  pay  it  or  leave  the  train, 
but  may  stand  on  his  right  and  recover  for  the  ejection.^^  Where 
a  passenger  on  a  street  car  line  presented  a  valid  transfer,  which 
the  conductor  refused  to  honor,  and,  as  the  passenger  refused  to 
pay  fare,  ejected  him  from  the  ear,  he  was  entitled  to  recover  dam- 
ages for  the  ejection ;  it  not  being  necessary  for  him  to  pay  his 
fare,  and  then  resort  to  an  action  to  recover  it  back."  Where  an 
intoxicated  person  boards  a  train  without  intending  to  pay  fare, 
the  carrier's  employes  are  not  bound  to  accept  a  tender  of  fare 
from  a  third  person  and  suspend  the  passenger's  ejection,  after 
the  process  of  ejection  has  commenced.'*  In  an  action  for  ejection 
of  a  passenger,  who  tendered  fare  in  Canadian  money,  evidence 
that  the  coin  tendered  was  received  by  plaintiff  from  the  defend- 
ant company  through  another  conductor  in  change  was  admis- 
sible.^' 

ejected   passenger   who   did  not  ten-  36.  Elser  v.   Southern  Pac.   Co.,   7 

der   his    fare,    and    expressly    repudi-  Cal.,  App.  493,  94  Pac.  852. 

ated  a  tender  of  his  fare  by  others,  37.  Arnold  v.  Rhode  Island  Co.,  2S 

cannot  claim  any  benefit  from  their  E.  I.  118,  163,  66  Atl.  60. 

offers.     But  the  passenger  is  not  pre-  38.  Gates  v.   Quincy,  etc.,   R.   Co., 

eluded  from  recovering  damages  un-  135  Mo.  App.  334,  103  S.  W.  50. 

der    such    circumstances    -where    the  39.  Konkle   v.    St.    Paul    City   Ry. 

ejection  was  wrongful.     Birmingham  Co.,  119  Minn.  177,  137  N.  W.  738. 

Ry.,  etc.,  Co.  v.  Lee,  153  Ala.  79,  45  Judgment  for  damages  for  ejection 

So.  164.     The  rule  stated  in  the  text  from    a    street   car    was    affirmed    in 

is  sustained  by  Gates  v.  Quincy,  etc.,  this  case.     The  Court  in  its  opinion 

R.  Co.,  125  Mo.  App.  334,  102  S.  W.  says: 

50.  "No    important   or    doubtful    que» 

35.  Arnold  y.  Atchison,  etc.,  R.  Co.,  tion  is  presented   in  this   case.     Th> 

81   Kan.   400,   105   Pac.   541.  evidence  justified  the  court  in  findin|. 
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§  5.    Ejection  of  intoxicated  passengers. 

A  carrier  of  passengers  may  expel  a  passenger  who  is  intoxicated 
and  in  such  a  condition  as  to  be  offensive,  or  as  to  make  it  reason- 
ably certain  that  by  act  or  speech  he  will  become  obnoxious  or  an- 
noying, to  the  other  passengers,  although  he  has  not  actually  com- 
mitted any  act  of  offense  or  annoyance/"    An  intoxicated  person 


that  plaintiff  was  wrongfully  ejected 
from  defendant's  street  car  for  the 
alleged  failure  to  pay  his  fare.  No 
physical  force  was  used,  but  plaintiff 
was  peremptorily  ordered  to  leave 
the  car,  and  he  did  so.  When  plain- 
tiff took  passage  upon  the  car  he 
tendered  to  the  conductor  a  Canadian 
quarter,  which  the  conductor  accept- 
ed, and  handed  to  plaintiff  in  change 
two  dimes.  A  few  moments  later 
the  conductor  returned  to  plaintiff 
and  stated  to  him  that  the  quarter 
was  not  good  and  demanded  a  re- 
turn of  the  dimes.  A  dispute  arose 
as  to  whether  the  quarter  was  cur- 
rent money,  but,  upon  the  conduct- 
or's insistence,  plaintiff  returned  the 
change  and,  having  no  other  money 
with  him,  on  the  order  of  the  con- 
ductor left  the  car  and  walked  to  his 
home. 

The  question  whether  Canadian 
coins  are  legal  tender  or  pass  as  cur- 
rent money  in  this  State  is  not  neces- 
sarily involved  in  this  action.  It, 
however,  may  be  said  that  it  is  a 
matter  of  almost  everyday  experi- 
ence to  receive  and  pay  in  such  coin 
in  the  City  of  St.  Paul  and  other 
parts  of  the  State.  The  conductor 
did  not  refuse  the  coin  in  question  on 
the  ground  that  it  was  Canadian 
money,  but,  as  he  testified  on  the 
trial,  because  he  understood  it  to  be 
a  coin  of  the  Province  of  New  Bruns- 


wick. In  this  he  was  mistaken.  The 
court  found  that  it  was  a  Canadian 
coin.  Nor  was  Jhere  any  evidence 
that  the  car  company  had  given  its 
conductors  any  directions  to  refuse 
such  money  in  payment  of  fares. 
And,  further,  it  appeared  that  the 
identical  quarter  was  received  by 
plaintiff  from  defendant  through 
another  conductor  the  preceding  day 
as  part  of  the  change  given  him  at 
that  time.  This  evidence  was  proper. 
We  hold  that  the  findings  are  sup- 
ported by  the  evidence." 

40.  Edgerly  v.  Union  St.  R.  Co., 
67  N.  H.  312,  36  Atl.  558;  Vinton  v. 
Middlesex  R.  R.  Co.,  11  Allen 
(Mass.),  304,  87  Am.  Dec.  714;  Mur- 
phy V.  Union  R.  Co.,  118  Mass.  228; 
when  boisterous,  etc.,  see  Louisville, 
etc.,  R.  Co.  V.  Logan,  88  Ky.  233,  10 
S.  W.  655,  31  Am.  St.  Rep.  333,  3  L. 
R.  A.  80;  Chesapeake  &  0.  R.  Co.  v. 
Robinette,  32  Ky.  Law  Rep.  1077, 
107  S.  W.  763;  Stringfield  v.  Louis- 
ville R.  Co.,  32  Ky.  Law  Rep.  578, 
105  S.  W.  1190;  Gulf,  etc.,  R.  Co. 
V.  Adams,  3  Tex.  Civ.  App.  Cas.  § 
432;  Railway  Co.  v.  Valleley,  33 
Ohio  St.  345,  30  Am.  Rep.  601;  Pitts- 
burgh, etc.,  R.  Co.  V.  Pillow,  76  Pa. 
St.  510.  So,  a  rule  may  be  enforced 
which  directs  drivers  to  exclude  in- 
toxicated persons  from  the  front 
platform.  O'Neill  v.  Lynn  &  B.  R. 
Co.,  39  N.  E.  (Mass.)   630. 
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who  says  he  has  no  ticket  but  has  money  to  pay  his  fare,  and  is 
apparently  helpless,  may  be  excluded  from  a  railway  train,  with- 
out rendering  the  company  liable  to  damages."  A  passenger  on  a 
street  car,  who  acts  in  such  a  manner  as  to  justify  the  inference 
that  he  is  intoxicated,  and  falls  into  a  deep  sleep  or  stupor,  which 
the  conductor  fails  to  break  by  shaking  him,  may  be  ejected.  But 
it  is  not  the  due  and  proper  care  for  his  safety,  required  of  the 
company  in  ejecting  him,  to  put  him^  on  a  dark  and  stormy  night, 
in  an  unlighted  road,  some  distance  from  buildings,  but  where 
street  cars  are  passing  in  each  direction  and  teams  are  likely  also 
to  be  passing.*^  The  ejection  of  an  intoxicated  passenger  and  par- 
ticularly, one  unable  to  take  care  of  himself  must  be  done  in  a  rea- 
sonable manner,  at  a  proper  time  and  place,  and  considering  his 
condition,  without  exposing  him  to  harm  or  imperiling  his  life,  or 
the  carrier  will  be  liable,  if  such  ejection  is  the  proximate  cause  of 
death  or  injury  of  the  passenger.*^  "Whether  or  not  the  death  or 
injury  is  due  to  such  wrongful  ejection  is  ordinarily  a  question  for 
the  jury."  A  conductor  requiring  an  intoxicated  man  to  leave  the 
train  for  non-payment  of  fare  does  not  render  the  carrier  liable 
for  the  death  of  the  man  from  exposure,  where  the  conductor  did 
not  have  reasonable  ground  to  believe  that  the  man  was  unable 
to  find  his  way  or  walk  to  the  nearest  house,  or  to  the  railroad 
station,  or  even  to  his  own  father's  house,  which  was  not  far 

41.  Freedon  v.  New  York  Cent.,  43.  Gill  v.  Rochester,  etc.,  R.  Co., 
etc.,  R.  Co.,  24  App.  Div.  (N.  Y.)  37  Hun  (N.  Y.),  107;  Guy  v.  New 
306,  48  N.  Y.  Supp.  584;  Putnam  v.  York,  etc.,  R.  Co.,  30  Hun  (N.  Y.), 
Broadway,  etc.,  R.  Co.,  55  N.  Y.  108.  399;   Louisville,  etc.,  R.  Co.  v.  SuUi- 

42.  Hudson  v.  Lynn  &  B.  R.  Co.,  van,  81  Ky.  624,  50  Am.  Rep.  185,  16 
178  Mass.  64,  69  N.  E.  647;  or  at  a  Am.  &  Eng.  R.  Oas.  390;  Johnson 
place  from  which  be'  could  escape  v.  Louisville,  etc.,  R.  Co.,  104  Ala. 
only  by  following  the  roughly-bal-  241,  16  So.  75;  St.  Louis,  etc.,  R.  Co. 
lasted  railroad  track  and  crossing  v.  Williams  (Tex.  Civ.  App.),  37  S. 
cattle-guards  on  the  one  side  and  a  W.  992;  Texas,  etc.,  R.  Co.  v.  Ed- 
bridge  over  a  creek  on  the  other,  mend  (Tex.  Civ.  App.),  29  S.  W.  518. 
Louisville,  etc.,  R.  Oo.  v.  Johnson,  108  44.  Haley  v.  Chicago  &  N.  W.  R. 
Alf>.  62,  19  So.  51,  31  L.  R.  A.  372,  Co.,  21  Iowa  15.  See  last  preceding 
92  Ala.  204,  9   So.  269.  note. 
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away.^'  The  failure  of  a  conductor  to  compel  a  young  man 
twenty  years  of  age,  who  was  somewhat  under  the  influence  of 
liquor,  to  enter  a  car,  after  he  had  declined  to  do  so  and  persisted 
in  riding  on  the  platform,  will  not  render  the  carrier  liable  for 
his  injuries  when  thrown  from  the  car,  if  the  conductor  did  not 
think  he  was  sufficiently  drunk  to  be  unable  to  care  for  himself, 
although  the  young  man's  father  asked  the  conductor  to  get  him 
to  come  in."  But  the  application  of  the  rule  of  a  railroad  com- 
pany excluding  intoxicated  persons  from  its  cars  is  at  its  peril  in 
a  given  case,  and  the  company  is  liable  for  the  mistakes  of  its 
servants,  as,  for  instance,  where  the  conductor  forcibly  removed 
a  passenger,  believing  him  to  be  intoxicated,  but  the  proof  showed 
that  he  was  not,  but  was  afflicted  with  St.  Vitus  dance;*'  or  that 
he  was  simply  ill  and  weak.**  The  slightest  constraining  power 
constitutes  an  assault  under  such  circumstances  and  the  question 
whether  it  was  used  should  be  left  to  the  jury.*^  The  carrier  is  not 
liable  for  the  death  of  one  by  heart  disease,  who  was  rudely  and 
roughly  removed  from  the  car  by  the  driver  under  the  mistaken 
impression  that  he  was  drunk,  and  placed  on  the  sidewalk  where 
soon  after  he  died;  there  being  nothing  to  show  that  it  was  not 
the  disease  that  killed  him,  or  that  the  driver's  wrongful  acts  in 

45.  Roseman  v.  Carolina  C.  E.  Co.,  543;  Weeks  v.  New  Orleans,  etc.,  R. 
113  N.  C.  709,  16  S.  E.  766,  19  L.  R.  Co.,  32  La.  Ann.  615;  Hubbard  v. 
A.  327,  34  Am.  St.  Rep.  524,  52  Am.  Town  of  Mason  City,  60  Iowa,  400; 
&  Eng.  R.  Cas.  638.  East  Tennessee,  etc.,  R.  Co.  v.  Win- 

46.  Fisher  v.  West  Virginia,  etc.,  ters,  85  Tenn.  240;  Mathison  v. 
R.  Co.,  42  W.  Va.  183,  4  Am.  &  Staten  Island  M.  R.  Co.,  72  N.  Y. 
Eng.  R.  Cas.  N.  S.  «6,  24  S.  E.  570,  Supp.  954,  66  App.  Div.  (N.  Y.)  610. 
33  L.  R.  A.  69.  As  to  the  duty  of  47.  Regner  v.  Glens  Falls,  etc.,  R. 
carrier  to  intoxicated  passenger,  see  Co.,  74  Hun  (N".  Y.),  202,  56  N.  Y. 
Missouri  P.  R.  Co.  v.  Evans,  71  Tex.  St.  Rep.  300,  36  N.  Y.  Supp.  625. 
361,  1  L.  R.  A.  476;  Milliman  v.  New  48.  Watson  v.  Oswego  St.  Ry.  Co., 
York  Cent.,  etc.,  R.  Co.,  66  N.  Y.  28  N.  Y.  Supp.  84,  58  N.  Y.  St.  Rep. 
643;    McClelland   v.    Louisville,    etc.,  356. 

R.  Co.,  94  Ind.  276;  Illinois  C.  R.  Co.  49.  Waten  v.  Oswego  St.  Ry.   Co., 

T.   Sheehan,  29   111.  App.   90;   Atchi-      •swpra  .•  Hart  v.  Hudson  R.  Bridge  Co., 
son,  etc.,  R.  Co.  v.  Weber,   33  Kan.      80  i, .  Y.  622. 
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any  manner  produced  or  hastened  his  death.™  Under  the  Ken- 
tucky statute,  which  provides  that  if  a  passenger  shall,  in  the 
hearing  of  others  and  to  their  annoyance,  use  or  utter  obscene  or 
profane  language,  or  behave  in  a  boisterous  or  riotous  manner,  it 
shall  be  the  conductor's  duty  either  to  put  him  off  or  to  give  notice 
to  some  police  officer  at  the  first  stopping  place,  it  has  been  held 
that,  if  a  passenger,  though  not  helpless  or  so  drunk  as  to  be  in- 
capable of  caring  for  himself,  is  boisterous  or  offensive,  or  vomit- 
ing in  the  car,  to  the  discomfort  of  other  passengers,  the  conductor 
has  a  right  to  eject  him,  after  stopping  the  train,  at  a  place  where, 
in  the  exercise  of  ordinary  care,  it  would  be  reasonably  safe  to 
put  him  off ;  but  he  has  no  right  to  remove  him  from  the  car  and 
require  him  to  stand  on  the  unprotected  platform  of  a  moving 
train.^^  In  Arkansas  a  railroad  company  has  been  held  liable 
for  the  wrongful  ejection  of  a  passenger  by  a  conductor,  notwith- 
standing a  statute  authorizing  a  railroad  conductor  to  act  as  a 
peace  officer  in  arresting  drunken  passengers.^^  A  carrier  should 
not  exercise  its  right  to  put  off  the  train  a  passenger  who  is  intoxi- 
cated and  in  an  irresponsible  condition,  and  has  been  carried  by 
his  point  of  des.tination,  at  a  time  or  place  or  under  circum- 
stances where  he  would  be  exposed  to  great  hazard,  if  it  knew  of 
his  condition.^^  A  passenger  wrongfully  ejected  from  a  train 
when  so  drunk  as  not  to  know  that  he  was  ejected  may  recover 
damages,  where,  as  soon  as  he  came  to  himself,  he  was  mortified 
and  humiliated  because  of  the  occurrence,  and  where  he  had  occa- 
sion frequently  to  explain  to  his  friends  how  he  came  to  be 
ejected.^*  If  a  railway  conductor  knew  that  an  alighting  passenger 
was  so  drunk  that  he  was  unable  to  care  for  himself,  the  con- 

50.  Briggs      V.      Minneapolis,      52  53.  Bragg's    Adm'x   v.    Norfolk    & 
Minn.  36,  53  N".  W.  1019.                           W.   R.    Co.,    110   Va.   867,    67   S.   E. 

51.  Chesapeake    &     0.    E.    Co.    v.      593. 

Crank,   33  Ky.  Law  Rep.   1202,   108  54.  Gulf,  etc.,   R.   Co.   v.   Shepard, 

8.  W.  276.  (Tex.  Civ.  App.)    133  S.  W.  90. 

52.  St.     Louis,     etc.,     R.     Co.     v. 
Waters,  —  Ark.  — ,  153  R.  W.  137. 
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ductor  should  have  dealt  with  him  according  to  the  condition  he 
was  then  in,  and  with  a  view  of  what  would  reasonably  happen  to 
him  if  left  at  the  place  where  he  desired  to  alight.^^  If  the  train- 
men knew  that  a  passenger  was  so  intoxicated  as  to  be  unable 
to  avoid  dangers  from  passing  trains,  when  ejected,  and  the  place 
where  he  was  ejected  was  dangerous  to  one  in  his  condition,  the 
carrier  was  liable  if  injury  resulted. ^^  Where  it  is  necessary  to 
eject  a  passenger  from  a  street  car  because  he  is  drunk  and  uses 
profane  and  insulting  language  or  violates  the  rules  of  the  com- 
pany, he  should  not  be  ejected  while  the  car  is  m  motion,  unless 
it  is  absolutely  necessary  to  save  the  life  of  the  conductor  or  of  a 
passenger,  or  to  prevent  great  bodily  harm."  Where  plaintiff's 
intestate  boarded  a  passenger  train  about  seven  o'clock  at  night, 
apparently  under  the  influence  of  liquor,  but  sensible  of  his  sur- 
roundings and  capable  of  controlling  his  movements;  after  the 
train  started  he  refused  to  state  his  destination  or  pay  his  fare, 
and  was  ejected  at  a  point  about  three  hundred  yards  from  the 
station,  with  lighted  houses  near ;  the  next  morning  he  was  found 
near  the  track,  dead,  either  from  exposure  or  cocaine  poisoning, 
it  was  held  that  the  conductor  was  justified  in  ejecting  him  from 
the  train  under  the  circumstances.^    Where  decedent  boarded  de- 

55.  Mobile,    etc.,    E.    Co.    Jackson,  drunken  passenger  for  failure  to  pay 
93  Miss.  517,  46  So.  142.  his  fare,  resulting  in  his  injury,  his 

56.  St.  Louis,   etc.,  R.  Co.  v.  Dal-  condition  must  be  such  as  to  reason- 
las,  93  Ark.  309,  134  S.  W.  247.  ably    indicate   that,    in   view   of   the 

57.  Stringfield  v.  Louisville  R.  Co.,  surrounding  cireumstanoes,  he  would 
32  Ky.  Law  Rep.  578,  105  S.  W.  1190.  be  liable  to  the  injury.   Tattle  v.  Cin- 

A  carrier   is   liable   for   putting   a  icinnati,    etc.,    R.    Co.,    26    Ky.    Law 

passenger   off   at   a,   dangerous   place  Rep.    153,   SO   S.   W.   802.      See   also 

only    in    the    event   he    was   put   off  Louisville,  etc.,  R.   Co.  v.  Gatewood 

against  his  will,  or  when  he  was  in  14  Ky.  Law  Rep.   108;   Louisville  & 

such  mental  condition  that  he  was  in-  N.  R.   Co.   v.  Ellis,   97  Ky.   330,   30 

capable    of    having    a   will.      Bohan-  S.  W.  979. 

non's  Adm'x  v.  Southern  R.  Co.,  23  58.  Kom   v.    Chesapeake  &    O.    R. 

Ky.  Law  Rep.  1390,  112  Ky.  106,  85  Co.,   125  Fed.  897,  63  C.   C.  A.  417* 

S.    W.    169.      To    render    a    railroad  63  L.  R.  A.  872. 
company  liable  for  the  ejection  of  a 
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fendant's  passenger  train,  and,  on  refusing  to  surrender  a  ticket 
or  pay  a  fare,  was  ejected  at  a  junction  on  a  platform ;  he  was  in- 
toxicated at  the  time,  hut  able  to  care  for  himself,  and  walked  out 
of  the  ear  and  got  off  without  assistance;  he  proceeded  to  walk 
along  the  right  of  way  to  a  point  two  thousand  feet  distant,  where 
he  was  sti'uck  and  killed  by  another  train,  the  facts  were  held  in- 
sufficient to  show  that  the  conductor  was  negligent  in  ejecting  de- 
ceased and  leaving  him  without  protection  because  of  his  helpless 
condition.^'  A  railroad  company  is  liable  for  the  ejection  of  an 
intoxicated  person  from  its  station,  if  the  agent  knew  that  he 
would  be  unable  to  care  for  himself.™  Where  plaintiff  was  under 
the  influence  of  liquor,  and  the  conductor  of  the  street  car  under- 
took to  remove  him  because  he  did  not  pay  his  fare,  it  was  the 
duty  of  the  conductor  to  act  in  a  prudent  manner  in  removing 
him,  using  no  more  force  than  was  necessary,  and  if  he  failed  to 
do  so,  and  plaintiff  was  thereby  injured,  the  carrier  was  liable  for 
the  injury. ^^  Where  plaintiff,  while  somewhat  intoxicated,  but 
able  to  walk  and  talk,  was  ejected  from  defendant's  train,  and 
left  standing  twenty-five  or  thirty  feet  from  the  track,  in  a  fre- 
quented public  street,  talking  to  a  constable  and  deputy  sheriff, 
and  afterwards  went  on  the  track  and  was  injured,  it  was  held, 
as  a  matter  of  law  that  it  was  not  negligent  to  leave  plaintiff, 
in  such  a  state  of  intoxication,  at  the  place  described.^  Where  a 
passenger  entered  a  street  car  in  a  visibly  intoxicated  condition, 
having  a  ticket  to  his  destination,  consisting  of  three  several  cou- 
pons, one  of  which  the  conductor  collected,  and  on  demanding  the 
second  coupon,  such  passenger,  being  stupid  with  drink,  paid  no 
attention  to  the  request,  though  not  consciously  refusing  to  pro- 
duce and  surrender  the  ticket,  a  verdict  for  damages  for  ejecting 
such  passenger  at  night  in  his  condition  will  be  sustained.*' 

59.  Habeek  v.  Chicago  &  N.  W.  R.  62.  Gaukler  v.  Detroit,  etc.,  R.  Co., 
Co.,  146  Wis.  645.  132  N.  W.  518.           130  Mich.  666,  9  Detroit  Leg.  N.  ais] 

60.  Adams    v.    Chic-cro    G.    W.    R.       90  N.  W.  660. 

Co.,  —  Iowa,  — ,  135  X.  W.  21.  63.  Clark   v.    Harrisburg   Traction 

61.  Central  R.  Co.  v.  Mackev,  103       Co.,  20  Pa.  Super.  Ct.  76. 
111.   App.   15. 


EJECTION  OF  PASSENGERS. 


1407 


§  6.   Ejection  of  disorderly  passengers. 

A  railroad  company  has  the  power  of  expelling  from  its  cars 
anyone  who  is  disorderly,  riotous,  or  who  uses  indecent  or  profane 
language,  or  so  demeans  himself  as  to  endanger  the  safety  or  inter- 
fere with  the  reasonable  comfort  and  convenience  of  the  other 
passengers,  and  may  exert  all  necessary  power  and  means  to  eject 
from  the  cars  any  one  so  imperiling  the  safety  of,  or  annoying 
others."  This  police  power  the  conductor,  or  other  servant  of  the 
company  in  charge  of  the  car  or  train,  is  bound  to  exercise  with  all 
the  means  he  can  command  whenever  occasion  requires,  and  if  this 
duty  is  neglected  with  good  cause,  and  a  passenger  receives  injury, 
which  might  have  been  reasonably  anticipated  or  naturally  ex- 
pected, from  one  who  has  been  improperly  received,  or  permitted 
to  continue  as  a  passenger,  the  carrier  is  responsible.^^     But  the 


64.  Putna-m  v.  Broaxiway,  etc.,  R. 
Co.,  55  N.  Y.  108,  14  Am.  Rep.  190; 
Pittsburgh,  etc.,  R.  Co.  v.  Van  Hou- 
ten,  48  Ind.  90;  Robinson  v.  Rock- 
land, etc.,  St.  R.  Co.,  87  Me.  387; 
Vinton  v.  Middlesex  R.  Ck).,  11  Al- 
len (Mass.),  304,  87  Am.  Dec.  714; 
Murphy  v.  Union  R.  Co.,  118  Mass. 
328;  Edgerly  v.  Union  St.  R.  Co.,  67 
N.  H.  313,  36  Atl.  558;  Gallcgly  v. 
Kansas  City,  etc.,  E.  Co.  (Miss.),  35 
So.  430;  Atchison,  etc.,  R.  Cto.  v. 
Wood  (Tex.  Civ.  App.),  77  S.  W. 
964;  Regard's  Adm'x  v.  Illinois  Cent. 
R.  Co.,  144  Ky.  649,  139  S.  W.  855. 

65.  N.  Y. — Putnam  v.  Broadway, 
etc.,  R.  Co.,  supra;  People  v.  Caryl, 
3  Park.  Crim.  Rep.   (N.  Y.)   326. 

U.  8. — Brown  v.  Memphis,  etc.,  R. 
Co.,  7  Fed.  51;  Jencks  v.  Coleman,  2 
Sumn.  (U.  S.)  321;  Thurston  v. 
Union  Pa«.  R.  Co.,  4  Dill.  (U.  S.) 
331. 

D.  C. — Lemont  v.  Washington, 
etc.,  R.  Co.,  1  Mackey   (D.  C),  180, 


47  Am.  Rep.  338,  1  Am.  &  Eng.  R. 
Cas.  363. 

Ga. — Peavy  v.  Georgia  R.,  etc.,  Co., 
81  Ga.  485,  12  Am.  St.  Rep.  334; 
Holley  V.  Atlanta  St.  R.  Co.,  31  Ga. 
315,  34  Am.  Rep.   97. 

III. — Chicago,  etc.,  R.  Co.  v.  Grif- 
fin, 68  111.  499. 

Ind. — Baltimore,  etc.,  R.  Co.  v.  Mc- 
Donald, 68  Ind.  316;  Pittsburgh,  etc., 
R.  Co.  V.  Vandyne,  57  Ind.  576,  26 
Am.  Rep.  68. 

Ky. — ^Louisville,  etc.,  R.  Co.  v.  Lo- 
gan, 88  Ky.  233,  31  Am.  St.  Rep.  333. 

Me. — Robinson  v.  Rockland,  etc., 
R.  Co.,  87  Me.  887. 

Mass. — ^Vinton  v.  Middlesex  R.  Co., 
11  Allen  (Mass.),  304,  87  Am.  Dec. 
714. 

Miss. — ^New  Orleans,  etc.,  R,  Co.  r. 
Burke,  53  Miss.  300,  24  Am.  Rep. 
689. 

Ohio. — Railway  Oo.  v.  Valleley,  32 
Ohio  St.  345,  30  Am.  Rep.  601. 

Pa. — Pittsburgh,  etc.,  R.  Co.  v.  Pil- 
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right  of  ejection  must  be  reasonably  exercised,  and  not  so  as  to 
inflict  wanton  or  unnecessary  injury  upon  the  offending  passen- 
ger.*' Where  a  passenger  has  paid  his  fare,  he  may  by  his  own 
misconduct  justify  the  carrier  in  rescinding  the  contract  of  car- 
riage and  expelling  him,°^  and  the  conductor  need  not  wait  until 
an  act  of  violence  has  been  committed  by  the  passenger  before 
ejecting  him,  but  he  may  anticipate  violent  conduct  when  the 
condition  of  the  passenger  indicates  that  he  will  become  offen- 
sive to  the  other  passengers,  and  the  conductor  need  only  to  use 
reasonable  care  not  to  make  a  mistake.'*  Under  the  Alabama 
statute,  providing  that  conductors  of  trains  may  eject  passen- 
gers when  disorderly,  or  when  using  profane,  vulgar,  or  obscene 
language,  it  is  immaterial  to  the  right  of  a  conductor  to  eject  a 
passenger  for  such  misconduct  that  it  was  in  fact  offensive  to 
other  passengers.''  Under  the  Kentucky  statute  it  is  the  duty 
of  the  conductor  to  put  off  a  passenger  who  shall  in  the  hearing 
of  persons  or  other  passengers  and  to  their  annoyance  utter  ob- 
scene or  profane  language,  or  behave  in  a  boisterous  or  riotous 
manner,  and  the  conductor  need  not  wait  until  he  reaches  the  next 
station;  and  the  conductor  is  not  required  to  permit  the  person 
to  continue  on  the  train  upon  the  promise  of  another  passenger 
to  see  that  he  will  hurt  nobody.™ 

§  7.    Ejection  for  violation  of  reasonable  rules  of  the  carrier. 

A-  carrier  may  make  reasonable  rules  and  regulations  for  the 
conduct  of  its  business  and  when  they  are  made  known  passen- 
gers are  bound  to  obey  them.     When  it  has  established,  for  the 

low,  76  Pa.  St.   510;    West  Chester,  Lockman,  49  Ind.  App.  143,  96  N.  E. 

etc!  T^.  Co.  V.  Miles,  55  Pa.  St.  209,  970. 

93  Am.  Dec.  744.  6*.  Berry    v.   Carolina,    .eitc.,    Ry., 

66.  Guy  V.  New  York,  etc.,  E.  Co.,  155  N.  C.  287,  71  S.  E.  322. 

30  Hun  (N.  Y.),  399;  Louisville,  etc.,  69.  Nashville,   etc.,    Ry.   v.   Moorej 

R.   Oo.  V.   Sullivan,  '81   Ky.   624,   50  148  Ala.  63,  41  So.  984. 

Am.  Rep.  186.  70.  Louisville  &  N.  R.  Co.  v.  Set- 

67.  Indianapolis  Tract.,  etc.,  Co.  v.  aer's  Adm'r,  138  Ky.  476,  128  S.  W. 

341. 
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convenience  of  passengers  and  its  own  profit,  an  agency  for  the 
delivery  of  baggage  to  passengers,  it  may  exclude  all  other  per- 
sons, though  passengers,  from  entering  to  solicit  or  receive  orders 
from  passengers,  in  competition  with  the  agency  established  by 
the  carrier,   and  may  remove,  without  unnecessary  force,   such 
person  or  persons  conducting  any  other  business  in  violation  of  Jts 
rules.'"     A  railroad  corporation  may  set  apart  one  car  for  women 
traveling  alone,  or  with  male  relatives  or  friends,  and  may  forc- 
ibly remove  from  such  car  any  man  having  no  woman  under  his 
care,  but  for  unnecessary  force  on  the  part  of  its  employes  in  such 
removal,  the  carrier  is  liable.'^    It  may  exclude  from  the  ladies' 
car  a  female  passenger  whose  reputation  for  misbehavior  is  so  no- 
toriously bad  as  to  furnish  reasonable  grounds  that  her  conduct 
will  be  offensive  or  whose  demeanor  at  the  time  is  annoying  to 
other   passengers,    but   she   cannot   be   excluded   for   unchastity 
not  affecting  her  conduct,  or  furnishing  reasonable  ground  to  be- 
lieve that  she  will  misbehave  herself  in  the  car,  when  her  de- 
meanor at  the  time  is  ladylike  and  unexceptional.'^    The  carrier 
cannot  classify  its  passengers  according  to  their  reputations  for 
chastity,  whether  they  be  men  or  women.'^*    But  it  may  not  forc- 
ibly remove  a  male  passenger  who  had  peaceably  entered  such  car 
and  without  being  forbidden,  being  unable  to  find  a  seat  else- 
where.'^    A  passenger  who  insisted  on  tearing  out  the  coupons 
from  a  coupon  book  himself,  in  willful  disregard  of  the  known 

71.  Barney    v.    Oyster    Bay,     etc.,  284,    19   Abb.  N.   C.   478;    Fluker  v. 

Steamboat  Co.,  67  N.  Y.  301;  Small-  Georgia  E.  Co.  (Ga.),  3  L.  E.  A.  844. 

man  v.  Wbilter,  87  111.  545,  39  Am.  72.  Peck  v.  New  York  Cent.,   etc., 

Eep.  76;   Commonwealth  v.  Power,  7  E.  Co.,  70  N.  Y.  587;   Chicago,  etc.. 

Mete.    (Mass.)    596;   The  D.  R.  Mar-  R.    Co.   v.   Williams,    55    III.    185,    8 

tin,    11    Blatchf.    (U.   S.)    333.      See  Am.  Rep.  641;   McKinley  v.  Chicago, 

Old    Colony    R.    Co.    v.    Tripp,    147  etc.,   E.    Co.,   44   Iowa   314,    24   Am. 

Mass.  35,  9  Am.  St.  Rep.  661,  38  Alb.  Rep.  748. 

L.   J.   45;    Summitt  v.   State,   8   Lea  73.  Brown    v.    Memphis,    etc.,    R. 

(Tenn.),  413,  41  Am.  Eep.  637;  Lan-  Co.,  7  Fed.  51,  1  Am.  &  Eng.  R.  Cas. 

drigan  v.  State,  31  Ark.  50,  35  Am.  347. 

Rep.   547;   People  ex  rel.  v.  Hudson  74.  Brown  v.  Memphis,  etc.,  R.  Co., 

River  Teleph.  Co.,  10  St.  Rep.  (N.  Y.)  5  Fed.  499. 

89 
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rule  of  the  company  requiring  conductors  to  detach  the  coupons, 
and  against  the  remonstrances  of  the  conductor,  has  no  right  of 
action  against  the  railroad,  if  the  conductor  refused  to  receive 
them  and  put  him  off  the  train.'''  The  conductor  of  a  train  may 
lawfully  stop  the  same  and  eject  a  passenger  who  holds  a  ticket 
to  a  station  intermediate  between  the  place  where  the  fare  is 
demanded  and  the  next  stopping  place  of  the  train,  under  the 
rules  of  the  company,  if  the  latte&  refuses  to  pay  the  difference 
of  fare  between  his  place  of  destination  and  the  next  stopping 
place,  and  may  lawfully  eject  one  who  holds  a  ticket  to  a  station 
at  which  the  train  does  not  stop,  upon  his  refusal  to  pay  fare  to 
a  station  beyond,  but,  in  the  latter  case,  such  ejection  should  be 
made  at  the  last  station  at  which  the  train  stops  before  reaching 
the  passenger's  destination,  and  not  between  stations."  A  railway 
conductor  who  collects  from  a  passenger  boarding  the  train  with- 
out a  ticket  a  less  sum  than  the  full  train  fare  to  his  destination 
may  within  a  reasonable  time,  on  discovering  the  mistake,  require 
him  to  pay  the  deficiency,  and  eject  him  at  the  next  station  on 
his  refusal  to  pay  it,  upon  first  refunding  the  sum  paid  less  the 
fare  for  the  distance  actually  traveled.''*  Where  a  person  pur- 
chases a  ticket,  and  takes  his  passage  upon  a  railroad  train,  and 
after  the  train  starts  upon  the  road,  he  gives  up  his  ticket  to  the 
conductor,  he  cannot,  at  an  intermediate  station,  by  virtue  of  his 

75.  Bass  V.  Chicago,  etc.,  E.  Co.,  Stevens  v.  Atchison,  etc.,  R.  Co.,  1 
36  Wis.  450,  17  Am.  Rep.  495,  9  Am.  Mo.  App.  Rep.  347.  Where  there  is 
Ry.  Eep.   101.  an   express  contract  of  the  carrier's 

76.  Norfolk,  etc.,  R.  Co.  v.  Wysor,  agent  the  carrier  is  bound  to  stop  at 
83  "Va.  350,  36  Am.  &  Eng.  R.  Cas.  the  passenger's  destination.  Pitts- 
334.  burgh,  etc.,  R.  Co.  v.  Nuzum,  60  Ind, 

77.  Pink  v.  Albany,  etc.,  R.  Co.,  4  141,'  19  Am.  Rep.  703.  But  a  con- 
Lans.  (N.  Y.)  147;  Noble  v.  Atchi-  ductor's  promise  to  stop,  contrary  to- 
son,  etc.,  R.  Co.  (Okla.),  46  Pac.  the  rules,  is  not  binding  on  the  car- 
483;  Logan  v.  Hannibal,  etc.,  R.  Co.,  rier.  Ohio,  etc.,  R.  Co.  v.  Hatton,  60 
77  Mo.  663,  13  Am.  &  Eng.  R.  Cas.  Ind.  13. 

141;    International,    etc.,    R.    Co.    v.  78.  Wardwell   v.   Chicago,   etc.,   R, 

Hassell,    63   Tex.   356,    50   Am.   Rep.      Co.,  46  Minn.   514,  34  Am.  St.  Rep> 
835,    31   Am.   &   Eng.   R.    Cas.    315;       346. 
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subsisting  contract,  leave  such  train  while  in  the  reasonable  per- 
formance of  the  contract,  and  claim  passage  on  another  train, 
but  he  may  be  ejected  upon  refusing  to  pay  fare.™  So,  a  pas- 
senger who  has  purchased  a  ticket  which  entitles  him  to  one  con- 
tinuous passage  from  point  to  point,  cannot  stop  off  at  an  inter- 
mediate point  and  then  claim  the  right  to  resume  his  journey 
on  another  train  on  the  same  ticket,  and  may  be  ejected  for  re- 
fusal to  pay  fare.^"  Where  a  passenger  goes  from  one  street  car 
to  another  after  paying  his  fare,  he  may  be  ejected  from  the  sec- 
ond car  for  refusing  to  again  pay  a  fare,  though  when  he  entered 
the  second  car  he  did  not  know  of  the  rule  of  the  company  requir- 
ing such  payment ;  it  being  sufficient  if  he  is  informed  of  such  rule 
and  given  an  opportunity  to  pay  the  fare  before  being  ejected.*^  A 
rule  forbidding  passengers  riding  on  the  front  platform  of  a  street 
car  is  reasonable,  and  where  a  passenger  refused  to  obey  the 
same,  he  thereby  lost  his  rights  as  a  passenger,  and  was  not  en- 
titled to  a  transfer,  so  that  on  entering  a  second  car  he  was  not 
entitled  to  ride  without  paying  a  second  fare.*^  Under  Oldahoma 
statutes  a  carrier  may  eject  any  passenger  who  refuses  to  con- 
form to  the  reasonable  rules  for  the  conduct  of  passengers,  pro- 

79.  Cleveland,  etc.,  K.  Co.  v.  Bar-      bach  v.  New  York  Cent.,  etc.,  R.  Co., 
tram,  11  Ohio  St.  457.  89  N.  Y.  381,  42  Am.  Rep.  290,  6  Am. 

80.  Hamilton   v.   New  York   Cent.      &  Eng.  R.  Cas.  334. 

R.  Co.,  51  N.  Y.  100;  Beehe  v.  Ayres,  81.  Birmingham   Ry.,    etc.,    Co.    v. 

2S  Barb.   (N.  Y.)   275.    And  see  cases  Stallings,   154  Ala.   527,   45   So.   650; 

generally  cited  in  notes  to  §  22,  chap.  Birmingham  Ry.,  etc.    Co.  v.  McDon- 

22.     But  he  is  entitled  to  stop  over  ough,  153  Ala.  123,  44  So.  960,  13  L. 

by  permission  of  the  conductor.    Tar-  R.  A.  N.  S.  445. 

bell    V.    Northern    Cent.    R.    Co      24  82.  Kirk  v.  Seattle  Electric  Co.,  58 

Hun    (N.   Y.),    51.     And  where  the  Wash.  283,  108  Pac.  604.    And  where 

time  limitation  has  not  expired  when  the  condiictor  requested  a  passenger 

his   ticket  is   taken   up   by  the   con-  to  go  inside,  and  there  was  standing 

ductor,   he  is   entitled   to  be   carried  room  inside,  and  he  refused  to  com- 

to     his     destination,     although     the  ply  with  the  request,   the  conductor 

ticket    expires   before    it   is    reached,  was  justified  in  ejecting  him.     Dob- 

and  he  cannot  lawfully  be  ejected  on  bins  v.  Little  Rock,  etc.    R.   Co     79 

the   ground  that   the  time  that   the  Ark.  85,  95  S.  W.  794. 
ticket  had  to  run  had  expired.   Auer- 
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vided  the  same  is  done  with  as  little  violence  as  possible,  at  any- 
stopping  place,  or  near  some  dwelling  house.''  Where  a  railroad 
passenger  had  no  opportunity  to  exhibit  his  ticket  before  the  train 
started  but  while  mounting  the  steps  of  a  car  offered  to  show  his 
ticket  when  he  got  in  the  car,  he  was  improperly  ejected.**  Under 
the  Arkansas  statute,  requiring  railroad  companies  to  provide 
equal  but  separate  and  sufficient  accommodations  for  the  white  and 
colored  races,  a  company  may  make  Reasonable  regulations  as  to 
the  time  and  manner  of  designating  the  respective  compartments 
of  the  races  and,  where  there  were  more  colored  passengers  than 
the  end  of  the  smoker  set  apart  for  them  would  accommodate,  the 
conductor  could  order  the  white  passengers  to  take  seats  in  a  Pull- 
man coach,  in  the  rear,  and,  if  a  white  passenger  in  the  smoker 
refused  to  change  his  seat,  could  use  such  force  as  was  necessary 
to  eject  him  from  the  smoker  and  compel  him  to  go  to  the  coach 
designated  for  white  passengers.*'  The  refusal  of  a  passenger  to 
remove  his  dog  in  his  possession  in  the  passenger  coach  to  the 
baggage  car  pursuant  to  the  request  of  the  conductor  notifying 
him  of  the  rule  of  the  carrier  excluding  dogs  from  passenger 
coaches  and  carrying  them  in  the  baggage  cars  warrants  his 
ejection  at  the  next  station  by  use  of  reasonable  force  on  his  re- 
fusal to  alight.*^  Where  three  persons  entitled  to  ride  in  a  stock 
car  to  care  for  horses  being  transported  therein  permitted  three 
others  who  had  no  right  in  the  car  to  ride  therein,  and  any  one 
of  the  three  entitled  to  transportation  for  any  purpose  closed 
and  fastened  the  doors  of  the  car  and  knowingly  refused  to  open 
them  at  the  request  of  the  conductor  or  employes  of  the  carrier 
when  they  sought  to  ascertain  who  were  inside  of  the  car,  to  iden- 
tify the  passes,  and  inspect  the  transportation  contracts  of  those 

83.  St.  Louia,  etc.,  R.  Co.  v.  John-  -•       86.  Hull  v.   Boston  &  M.  E.  Co., 
son,  35  Okl.  833,  108  Pac.  378.  210  Mass.  159,  96  N.  E.  58;  Gregory 

84.  Cathey   v.    St.   Louis,    etc.,   R.  r.   Chicago,   etc.,   R.   Co.,   100   Iowa, 
Co.,  149  Mo.  App.  134,  130  S.  W.  130.  345,  69  N.  W.  533. 

85.  Bradford  v.  St.  Louis,  etc.,  R. 
Co.,  93  Ark.  244,  134  S.  W.  516. 
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holding  them,  the  passenger  so  doing  thereby  ferfeited  his  rights 
as  a  passenger  so  far  as  was  necessary  to  carry  out  the  regulations 
of  the  company,  though  there  was  no  conspiracy  between  the 
three  passengers  and  the  trespassers  to  procure  free  transportation 
for  the  latter."  A  passenger  is  boimd  to  observe  and  obey  reason- 
able rules  established  for  the  convenience  and  comfort  of  other 
passengers,  and,  on  his  failure  to  do  so,  his  ejection  is  warranted.*' 
A  servant  of  a  railroad  company  may  use  reasonable  force  to  pre- 
vent a  passenger  from  going  into  a  car  without  showing  his  ticket, 
at  the  servant's  request,  and  according  to  a  rule  of  the  company.*' 
A  rule  of  a  street  railway  company  forbidding  passengers  from 
standing  on  the  rear  platform  is  reasonable  and  proper,  and  may 
be  enforced  by  ejecting  one  who  refuses  to  comply  therewith.'* 
Where  the  regulations  of  a  street  railroad  company  forbade  rid- 
ing on  platforms  of  its  cars,  and  plaintiff  insisted  in  riding  on 
a  platform,  stating  to  the  conductor  that  he  was  nauseated,  and 
expected  to  be  actively  affected,  and  he  was  put  off,  in  an  action 
for  damages  it  was  error  to  submit  to  the  jury  whether,  on  the 
facts,  the  regulation  was  reasonably  enforced,  since  plaintiff, 
having  chosen  to  ride  on  the  car,  was  boimd  to  submit  to  the  regu- 
lation.'^ Eules  of  a  street  railway  company,  providing  that  em- 
ployes, while  riding  free,  may  not  occupy  seats  to  the  exclusion 
of  paying  passengers,  and,  on  open  cars,  employes  riding  free 
must  not  ride  on  the  front  seats,  and  that  employes  in  uniform 
may  ride  free,  to  the  number  of  five  on  a  car,  provided  that  if 
more  than  that  number  insist  upon  riding  the  conductors  shall 
collect  fare,  applied  only  to  employes  riding  free,  and  did  not 
justify  an  assault  upon  an  employe  riding  in  uniform,  but  paying 

87.  Texas  &  P.  R.  Co.  v.  Diefen-  89.  Illinois  Cent.  K.  Co.  v.  Lou- 
bach,  167  Fed.  39,  92  C.  C.  A.  501.  than,  gO  111.  App.  579. 

88.  McQuerry  v.  Metropolitan  St.  90.  Montgomery  v.  Buffalo  Ry. 
R.  Co.,  117  Mo.  App.  255,  92  S.  W.  Co.,  165  N.  Y.  139,  58  N.  E.  770  aff'g 
912,  holding  also  that  a  prohibition  48  N.  Y.  Supp.  849,  24  App.  Div.  454. 
of  smoking  in  a  street  car  is  a  rea-  91.  Montgomery  v.  Buffalo  Ry. 
BOnable  rule.  Co.,  165  X.  Y.  139,  58  X  e.  770,  aff'g 

48  N.  Y.  Snpp.  849,  34  App.  Div.  454. 
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fare,  in  ejecting  him  from  the  front  seat  on'hia  refusal  to  vacate 
the  same.'^ 

§  8.  Defective  or  invalid  tickets. 

The  courts  differ  as  to  the  liability  of  the  carrier  for  the  ejec- 
tion of  a  passenger  who  holds  and  tenders  an  invalid  or  defective 
ticket,  transfer  or  other  token,  the  invalidity  of  or  defect  in  which 
is  due  to  the  negligence  of  one  of  the  carrier's  agents.  Some  of 
the  courts  hold  that  it  is  th«  duty  of* the  passenger,  before  going 
upon  the  train,  to  examine  his  ticket  and  ascertain  therefrom 
whether  or  not  any  mistake  has  been  made  by  the  ticket  agent; 
that  the  face  of  the  ticket  is  conclusive  evidence  to  the  conductor 
of  the  train  as  to  the  contract  between  the  passenger  and  the  rail- 
road company;  that  the  conductor  can  look  only  to  the  ticket, 
and  has  no  right  to  be  governed  by  any  statement  or  explanation 
of  the  passenger;  that  if  the  ticket  is  not  upon  its  face  such  a 
ticket  as  entitles  the  passenger  to  ride,  the  conductor  has  the  right 
and  it  is  his  duty,  to  eject  him  from  the  train ;  and  that  his  only 
remedy  for  the  mistake,  negligence,  or  carelessness  of  the  ticket 
agent  is  by  an  action  for  breach  of  the  contract  to  recover  the 
amount  he  was  compelled  to  pay  for  his  fare  and  a  reasonable 
compensation  for  the  loss  of  time  sustained,  but  he  cannot  recover 
for  the  tort  of  the  conductor  is  expelling  him.  In  a  recent  case 
where  plaintiff,  having  received  from  a  street  ear  conductor  a 
wrong  transfer  slip,  boarded  a  car  on  the  connecting  line,  tendered 
the  transfer,  which  the  conductor  refused,  and  declined  to  pay  her 
fare,  and  the  conductor  then  requested  her  to  leave  the  car,  and, 
on  her  refusal,  used  reasonable  force  to  eject  her,  the  authorities 
holding  these  views  were  marshaled  in  support  of  the  ruling  of 
the  court  that  the  plaintiff  could  not  recover  for  any  injuries  sus- 
tained, it  being  her  duty  to  peacably  leave  the  car  and  seek 
redress  in  the  courts.*'     The  weight  of  authority  in  the  courts, 

92.  Rowe  V.  Brooklyn  Heights  R.  Cent.  E.  Co.,  252  111.  584,  97  N.  E. 
Co.,  80  App.  Div.  (N.  Y.)  477,  81  N.  289,  rev'g  160  111.  App.  128;  Riley  v. 
Y.  Supp.  105.  Chicago  City  Ry.  Co.,  189  111.  384,  59 

93.  Zi/.— Penning'ton     v.,     lUinois  N.   E.    794,    aff'g   90   111.   App.    275; 
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State  and  national,  however,  now  is  to  the  effect  that  the  passen- 
ger has  a  right  to  rely  upon  the  acts  and  statements  of  the  ticket 
agents  or  conductors,  and  that  if  expelled  from  the  train  when  he 
has  acted  in  good  faith  and  is  without  fault,  the  carrier  will  be 
liable  in  damages  for  such  expulsion,  whether  the  action  is  brought 
for  a  breach  of  the  contract  or  solely  for  the  tort  of  the  conductor ; 
that  it  is  immaterial  that  the  different  acts  were  by  different 
agents  of  the  carrier;  that  its  liability  is  the  same,  notwithstand- 
ing, for  its  own  convenience,  it  has  intrusted  the  management  of 
its  trains  to  different  conductors.  These  authorities  are  cited  to 
support  a  recent  decision  to  the  effect  that  where  a  passenger  is 
aboard  a  street  car  without  proper  transfer  ticket,  which  is  due 


Eailroad  Co.  v.  Connell,  112  111.  295 ; 
Car  Co.  V.  Reed,  75  111.  135;  Rail- 
road Co.  V.  Griffin,  68  111.  499;  Ohi- 
cago,  etc.,  R.  Co.  v.  Stratton,  111  111. 
App.   143. 

V.  S. — Poulin  V.  Canadian  Pac.  R. 
Co.,  52  Fed.  197,  3  C.  C.  A.  33;  Rail- 
way Co.  V.  Bennett,  50  Fed.  496,  1 
C.  C.  A.  544. 

Kan. — Eailroad  Co.  v.  Gants,  38 
Kan.  618,  17  Pac.  54. 

Conn. — Downs  v.  Eailroad  Co.,  36 
Conn.   287. 

Mo. — Dulce  V.  Metropolitan  St.  R. 
Co.,  166  Mo.  App.  121,  148  S.  W.  166; 
Woods  V.  Railway  Co.,  48  Mo.  App. 
135;  Percy  v.  Railroad  Co.,  58  Mo. 
App.  75.  See  Crutcher  v.  Cleveland, 
etc.,  R.  Co.,  132  Mo.  App.  311,  111 
S.  W.  891;  Ferguson  v.  Missouri  Pac. 
E.  Co.,  144  Mo.  App.  363,  138  S.  W. 
799;  Petty  v.  St.  Louis,  etc.,  R.  Co., 
149  Mo.  App.  360,  130  S.  W.  85; 
Randolph  v.  Quincy,  etc.,  R.  Co.,  139 
Mo.  App.  1,  107  S.  W.  1029. 

Md. — Garrison  v.  United  Rya.,  etc., 
Co.  C-H.),  55  Atl.  371;  McClure  T. 
Eailroad   Co.,   34  Md.   533;    Western 


Maryland  Co.  v.  Stocksdale,  83  Md. 
245;  Western  Maryland  R.  Co.  v. 
Schann   (Md.),  55  Atl.  701. 

Mich. — Hufford  v.  Railway  Co.,  53 
Mich.  118,  18  N.  W.  580;  Van  Dusan 
V.  Railway  Co.,  97  Mieh.  439,  56  N. 
W.   848. 

Mass. — Bradshaw  v.  Railroad  Co., 
135  Mass.  407. 

N.  T. — Townsend  v.  New  York 
Cent.,  etc.,  Co.,   56  N.  Y.  295. 

jV.  J. — Petrie  v.  Railroad  Co.,  42 
N.  J.  I>.  449.  See  Runyon  v.  Penn- 
sylvania R.  Co.,  74  N.  J.  L.  335,  68 
Atl.  107;  Shelton  v.  Erie  R.  Co.,  73 
N.  J.  L.  558,  66  Atl.  403,  9  L.  R.  A. 
N.  S.  727. 

Ohio. — Shelton  v.  Railroad  Co.,  39 
Ohio  St.  214. 

Or. — Peabody  v.  Navigation  Co. 
(Or.),  26  Pac.  1053,  13  L.  R.  A.  823. 

W.  ya.— McKay  v.  Railroad  Co., 
34  W.  Va.  65,  11  g.  E.  737,  9  L.  R. 
A.  133.  See  De  Board  v.  Camden  In- 
terstate Ry.  Co.,  63  W.  Va.  41,  57  S. 
E.   379. 

Wis. — Gorton  v.  Railway  Co.,  54 
Wis.  234,  11  N.  W.  483. 
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to  the  mistake  or  fault  of  the  conductor  of  the  car  from  which  he 
"was  transferred,  and  not  to  the  fault  of  the  passenger,  the  con- 
ductor in  charge  of  the  car  must  accept  the  reasonable  explana- 
tions of  the  passenger  in  regard  to  the  transfer  in  dispute,  and  if 
he  eject  the  passenger  under  such  circumstances,  the  carrier  will 
be  liable  in  an  action  to  recover  damages  for  the  ejection.'*    Pas- 


94.  Sf.  Y.— Parish  v.  Ulster  &  D.  R. 
Co.,  192  N.  Y.  353,  85  N.  E.  153,  revg. 
113  App.  Div.  894,  98  N.  Y.  Supp. 
1109;  Ray  v.  Cortland,  etc.,  Traction 
Co.,  56  N.  Y.  Supp.  531;  Jen- 
kins V.  Brooklyn,  etc.,  R.  Co.,  51 
N.  Y.  Supp.  316;  Eddy  v.  Syracuse, 
etc.,  R.  Co.,  63  N.  Y.  Supp.  645; 
Muckle  V.  Rochester  R.  Co.,  79  Hun 
(N.  Y.),  33,  limiting  Townaend  v. 
New  York  Cent.,  etc.,  R.  Co.,  56  N. 
Y.  295,  15  Am.  Rep.  419;  Tarbell  v. 
Northern  Cent.  R.  Co.,  24  Hun  (N. 
Y.),  51. 

V.  S.— Baltimore  &  0.  E.  Co.  v. 
Thornton,  188  Fed.  868,  110  C.  C.  A. 
503,  when  the  ticket  showed  on  its 
face  that  the  agent  had  made  a  mis- 
take in  failing  to  punch  any  station; 
Northern  Pac.  R.  Co.  v.  Pauson,  70 
Fed.  585,  44  U.  S.  App.  178,  17  C. 
C.  A.  387,  30  L.  R.  A.  730,  omission 
of  agent  to  stamp  ticket  when  pre- 
sented to  him  for  that  purpose;  New 
York,  etc.,  R.  Co.  v.  Winter,  143  U. 
S.  60,  13  S.  Ct.  356,  36  L.  Ed.  71, 
where  conductor  punched  the  ticket 
instead  of  giving  a,  lay  over  ticket. 

Ark. — Hot  Springs  R.  Co.  v.  De- 
loney,  65  Ark.  177,  45  S.  W.  351;  St. 
Louis,  etc.,  R.  Co.  v.  Batty,  88  Ark. 
283,  114  S.  W.  318;  St.  Louis  S.  W. 
R.  Co.  V.  Furlow,  81  Ark.  496,  99  S. 
W.  689. 

Oal. — Sloane  v.   Southern   Califor- 


nia R.  Cb.,  Ill  Cal.  668,  where  con- 
ductor took  up  ticket  without  giving 
any  check.  See  Elser  v.  Southern 
Pac.  Co.,  7  Cal.  App.  493,  94  Pac.  853. 
Oa. — Puckett  v.  Southern  R.  Co., 
9  Ga.  App.  589,  71  S.  E.  944;  Moore 
v.  Central  of  Ga.  R.  Co.,  1  6a.  App. 
514,  56  S.  E.  63;  Head  v.  Georgia, 
etc.,  R.  Co.,  79  Ga.  358,  7  S.  E.  217, 

11  Am.  St.  Rep.  434;  Georgia,  etc., 
R.  Co.  V.  Olds,  77  Ga.  673;  Georgia, 
etc.,  R.  Co.  V.  Dougherty,  86  Ga.  744, 

12  S.  E.  747,  22  Am.  St.  Rep.  499. 
Ind. — Indiana   Ey.   Co.   v.   Orr,   41 

Ind.  App.,  426,  84  N.  E.  32;  In- 
dianapolis St.  Ry.  Co.  V.  Wilson 
(Ind.),  66  N.  E.  950,  67  N.  E. 
993;  Pittsburgh,  etc.,  R.  Co.  v.  Hen- 
nigh,  39  Ind.  509;  Toledo,  etc.,  R.  Co. 
V.  McDonough,  53  Ind.  289;  Louis- 
ville, etc.,  R.  Co.,  V.  Conrad,  4  Ind. 
App.  83,  30  N.  E.  406;  Chicago,  etc., 
E.  Co.  V.  Graham,  3  Ind.  App.  28,  29 
N.  E.  170,  50  Am.  St.  Rep.  256; 
Cleveland,  etc.,  R.  Co.  v.  Beckett,  11 
Ind.  App.  547,  39  N.  E.  429;  Evana- 
ville,  etc.,  R.  Co.  v.  Gates,  14  Ind. 
App.  172,  41  N.  E.  712;  Cleveland, 
etc.,  R.  Co.  V.  Kinsley,  27  Ind.  App. 
135,  60  N.  E.  169,  37  Am.  St.  Rep. 
245.  See  also  Pittsburgh,  etc.,  R. 
Co.  V.  Street  (Ind.  App.),  59  N.  E. 
404;  Citizens  St.  R.  Co.  v.  Clark 
(Ind.  App.),  71  N.  E.  53. 
Iowa. — Ellsworth  v.   Chicago,  etc., 
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R.  Co.,  95  Iowa  98,  63  N.  W.  584,  29 
L.  R.  A.  173,  where  ticket  agent  ante- 
dated limited  ticket. 

Ky. — ^Louisville,  etc.,  E.  Co.  v. 
Gaines  (Ky.),  36  S.  W.  174.  While 
as  between  the  conductor  and  a  pas- 
senger, the  conductor  may  rely  on 
the  passenger's  ticket  as  it  reads,  and 
rtfuse  to  transport  him  beyond  the 
destination  designated  thereon,  yet 
the  carrier  is  responsible  for  the  ejec- 
tion if  the  agent  by  mistake  gave  the 
passenger  a  wrong  ticket.  Illinois 
Cent.  E.  Co.  v.  Jackson,  25  Ky.  L. 
Eep.  2087,  79  S.  W.  1187;  Lexing- 
ton, etc.,  E.  Co.  V.  Lyons,  104  Ky. 
28,  46  S.  W.  209,  20  Ky.  L.  Eep. 
516.  The  rule  is  the  reverse  if  the 
passenger  knows  that  he  was  not 
given  the  proper  ticket,  Cincinnati, 
etc.,  R.  Co.  V.  Carson,  145  Ky.  81, 
140  S.  W.  71. 

Md. — Philadelphia,  etc.,  E.  Co.  v. 
Eice,  64  Md.  63,  21  Atl.  97. 

Me. — ^Burnham  v  Grand  Trunk, 
etc.,  E.  Co.,  63  Me.  298,  18  Am.  Rep. 
220. 

Mass. — !Murdock  v.  Boston,  etc.,  R. 
Co.,  137  Mass.  293,  50  Am.  Rep.  307, 
where  conductor  punched  ticket  in- 
stead of  giving  a  stop  over  ticket. 

Mich. — Hufford  v.  Grand  Rapids, 
etc.,  R.  Co.,  64  Mich.  634,  31  N.  W. 
544,  8  Am.  St.  Rep.  859;  Eouser  v. 
North  Park  St.  R.  Co.,  97  Mich.  565. 

Minn. — Appleby  v.  St.  Paul  City  E. 
Co.,  54  Minn.  169,  55  N.  W.  1117,  40 
Am.   St.  Rep.   308. 

Miss. — Illinois  Cent.  R.  Co.  v.  Gor- 
tikov,  90  Miss.  787,  45  So.  363;  Illi- 
nois Cent.  R.  Co.  v.  Harper  (Mass.), 
35    So.    764;    Kansas    City,    etc.,    R. 


Co.  V.  Rieley,  68  Miss.  7«8,  9  So. 
443,  13  L.  E.  A.  38,  34  Am.  St.  Eep. 
309. 

2f.  (7.— Mace  v.  Southern  E.  Co., 
151  N.  C.  404,  66  S.  E.  342. 

Ohl. — Chicago,  etc.,  E.  Co.  v.  New- 
burn,  27  Okl.  9,  110  Pac.  1065;  St. 
Louis,  etc.,  E.  Co.  v.  Johnson,  25  Okl. 
833,  108  Pac.  378. 

Pa. — Laird  v.  Pittsburgh  Traction 
Co.,  166  Pa.  4,  31  Atl.  51,  transfer 
check  antedated  by  conductor;  Balti- 
more, etc.,  E.  Co.  V.  Bambrey  (Pa.), 
16  Atl.  67. 

H.  0.— Corley  v.  Southern  E.  Oo,„ 
89  S.  E.  432,  71  S.  E.  1035;  Smith  v. 
Southern  E.  Co.,  88  S.  C.  421,  70  S. 
E.  1057;  Levan  v.  Atlantic  Coast 
Line  E.  Co.,  86  S.  C.  513,  68  S.  E. 
770. 

Tenn. — O'Rourke  v.  Citizens  St.  E. 
Co.,  103  Tenn.  124,  52  S.  W.  872,  46 
L.  R.  A.  614,  76  Am.  St.  Rep.  639. 

Tex.—CivXl,  etc.,  E.  Co.  v.  Eather,  3 
Tex.  Civ.  App.  72,  21  S.  W.  951; 
Gulf,  etc.,  E.  Co.  V.  Copeland,  17  Tex. 
Civ.  App.  55,  42  S.  W.  239;  Texas, 
etc.,  E.  Co.  V.  Dennis,  4  Tex.  Civ. 
App.  90,  23  S.  W.  400;  St.  Louis, 
etc.,  R.  Co.  V.  Mackie,  71  Tex.  491,  9 
S.  W.  451,  1  L.  R.  A.  667,  10  Am.  St. 
Rep.  766;  Missouri,  etc.,  R.  Co.  v. 
Martino,  2  Tex.  Civ.  App.  634,  18  S. 
W.  1066,  21  S.  W.  781,  Gulf,  etc.,  R. 
Co.  V.  Holbrook  (Tex.  Civ.  App.),  33 
S.  W.  1028.  See  Houston,  etc.,  E. 
Co.  V.  Lee,  (Tex.  Civ.  App.)  123  S. 
W.  154;  Missouri,  etc.,  E.  Co.,  v. 
Herring,  (Tex.  Civ.  App.)  130  S.  W. 
1039;  Missouri,  etc.,  E.  Co.  v.  Eieh- 
ardson,  (Tex.  Civ.  App.)  131  S.  W. 
1139;  Atchison,  etc.,  E.  Co.  v.  Lucas, 
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and  regulations  which  are  made  for  the  guidance  of  the  con- 
ductors and  other  employes  of  the  railroad  companies,  as  to  the 
internal  affairs  of  the  company,  nor  are  they  required  to  know 
them.'^  When  a  passenger  has  purchased  a  ticket,  from  a  railroad 
company,  purporting  to  entitle  him  to  passage  to  a  particular 
place,  and  has  undertaken  his  journey  therefor,  and  there  is 
nothing  on  the  face  of  the  ticket,  and  no  prior  knowledge  or  notice 
of  rules  of  the  company,  which  would  make  such  ticket  invalid, 
brought  home  to  the  purchaser,  he  is  rightfully  a  passenger  on  the 


(Tex.  Civ.  App.)  144  S.  W.  1136; 
Missouri,    etc.,    R.    Co.    v.    Carlisle, 

(Tex.  Civ.  App.)  145  S.  W.  653;  Mis- 
souri, etc.,  R.  Co.  V.  Mitchell,  (Tex. 
Civ.  App.)    103  S.  W.  837. 

Wash. — Loy  v.  Northern  Pax:.  R. 
Co.,  68  Wash.  33,  132  Pac.  373;  Olson 
V.  Northern  Pac.  R.  Co.,  49  Wash. 
626,  96  Pa<:.  150;  Lawshe  v.  Tacoma 
R.  Co.   (Wash.),  70  Pac.  118. 

W.  Ya. — Trice  v.  Chesapeake,  etc., 
R.  Co.,  40  W.  Va.  271,  21  S.  E.  1033, 
where  ticket  agent  mistakenly  ante- 
dated a  mileage  ticket. 

Wis. — Yorton  v.  Milwaukee,  etc., 
R.  Co.,  63  Wis.  367,  21  N.  W.  516,  33 
N.  W.  401,  trip  check  given  by  mis- 
take for  stop  over  check. 

Where  a  "rettirning"  coupon  is 
taken  up  by  the  conductor  on  the 
"  going  "  trip,  and  the  passenger  does 
not  discover  the  mistake  until  he 
presents  the  "going"  coupon  on  the 
"  returning "  trip,  with  an  explana- 
tion as  to  how  the  conductor  made 
the  mistake,  if  expelled  for  not  pay- 
ing his  fare,  he  is  entitled  to  recover 
damages  for  the  expulsion.  Pennsyl- 
vania Co.  V.  Bray,  135  Ind.  229,  25 
N.  E.  439;  Lake  Erie,  etc.,.R.  »).  v. 
Fix,  88  Ind.  381,  45  Am.  Rep.  464; 
Philadelphia,  etc.,  R,.  Co.  v.  Rice,  64i 


Md.  63 ;  Rouser  v.  North  Park  St.  R. 
Co.,  97  Mich.  565;  Baltimore,  etc.,  R. 
Co.  V.  Bambrey  (Pa.),  16  Atl.  67. 

Where  mistake  could  have  been 
discovered. — Where  the  conductor  of 
the  outgoing  train  takes  the  return 
coupon,  the  railroad  company  is  not 
liable  because  the  conductor  of  the 
returning  train  refuses  to  accept  the 
other  part  of  the  ticket,  and  ejects 
the  passenger,  if  the  passenger,  be- 
fore entering  the  returning  train, 
could,  by  using  ordinary  diligence, 
have  discovered  the  mistake  of  the 
other  conductor.  Wiggins  v.  King, 
91  Hun  (N.  Y.),  340,  36  N.  Y.  Supp. 
768.  But  where  a  conductor,  by  mis- 
take, gives  a  passenger  a  transfer 
which  appears  on  its  face  to  have  ex- 
pired by  limitation,  and  the  conductor 
on  the  connecting  line  attempts  to 
eject  him,  the  company  is  liable  where 
the  holder  of  the  transfer  could  not 
understand  the  marks  upon  the 
ticket,  showing  the  limitation  of  the 
time  within  which  it  could  be  used. 
Muckle  V.  Rochester  R.  Co.,  79  Hun 
(N.  Y.),  33,  39  N.  Y.  Supp.  732. 

95.  New  York,  etc.,  R.  Co.  v.  Win- 
ter, 143  U.  S.  60,  36  L.  Ed.  71,  13  S. 
Ot.  3i56,  11  Ry.  &  Corp.  L.  J.  146. 
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train,  and  the  company  it  liable  in  an  action  to  recover  damages  for 
his  ejection.^  But  where  a  passenger  held  an  excursion  ticket, 
sold  at  a  reduced  rate,  which  recited  that  it  was  not  good  on  a  par- 
ticular train,  and,  though  he  did  not  read  the  ticket  before  board- 
ing such  train,  he  was  apprised  that  it  did  not  entitle  him  to  travel 
thereon,"  or  where  a  passenger  knew  that  a  mileage  book  entitling 
him  to  transportation  in  exchange  tickets  would  not  be  honored 
on  the  train,'*  or  knew  that  a  ticket  would  not  be  good  on  a  par- 
ticular train  run  on  a  special  schedule  unless  he  had  a  berth,''  he 
could  not  recover  damages  against  the  carrier  for  his  ejection. 
But  where  it  was  a  street  car  conductor's  duty  under  the  railroad 
law  to  have  given  a  certain  transfer,  a  passenger  had  a  right  to  as^ 
sume,  without  examination,  that  he  would  receive  the  proper 
transfer.-'  Negligence  in  the  issue  of  the  transfer  was  that  of  the 
company,  and  plaintiff  was  not  bound  to  examine  it.^  Where  a 
railroad  company  fails  to  run  its  train  on  time,  and  the  ticket 
holder  boards  the  first  passenger  train  thereafter,  he  is  not  to  be 
ousted  from  the  train  on  the  ground  that  the  limit  of  the  ticket 
had  expired.'  But  where  a  passenger  owning  an  exchange  mile- 
age ticket  presented  it  on  the  train  without  the  necessary  exchange 
ticket,  he  cannot  recover  for  ejection,  though  he  could  not  secure 
the  exchange  ticket  owing  to  the  negligent  attendance  of  the  ticket 
agent.*  Where  a  passenger  was  given  a  ticket  which  showed 
plainly  that  it  was  over  a  certain  road,  the  agent  was  not  negligent 

96.  Erie  E.  Co.  v.  Littell,  138  Fed.  1.  Moon  v.  Interurban  St.  Ey.  Co., 
546,  63  C.  C.  A.  44.  85  N.  Y.  Supp.  363. 

97.  England  v.  International,  etc.,  2.  Memphis  St.  Ky.  Co.  v.  Graves, 
K.  Co.  (Tex.  Civ.  App.),  73  S.  W.  24.  1  St.  Ry.  Rep.  760  (Tenn.),  75  S.  W. 

98.  Perry   v.    Atlantic   Coast   Line  729. 

E.  Co.,  9  Ga.  App.  300,  70  S.  E.  1122 ;  3.  Marx  v.   Louisiana  Western   R. 

St.  Louis,  etc.,  R.  Co.  v.  Brown,  93  Co.,  112  La.  1085,  36  So.  863.     See, 

Ark.  35,  123  S.  W.  763;   Schmidt  v.  however,   Pennsylvania   Co.   v.   Hine, 

Cleveland,  etc.,  E.  Co.,  25  Ky.  L.  Rep.  41  Ohio  St.  376. 

11,  74  S.  W.  674.  4.  Robb  v.  Pittsburgh,  etc.,  R.  Co., 

99.  Ames  v.  Southern  Pac.  E.  Co.,  14  Pa.  Super.  Ct.  383. 
141  Cal.  728,  75  Pa«.  310. 
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SO  as  to  entitle  the  passenger  to  damages  for  being  put  off  the 
train  of  another  road,  to  which  he  changed  cars,  over  which  the 
ticket  was  not  good.^  If  a  street  car  conductor  was  justified  under 
reasonable  rules  in  refusing  a  transfer,  the  holder  could  not  re- 
main on  the  car  after  being  requested  to  get  off,  so  as  to  be  en- 
titled to  recover  for  assault  in  putting  him  off,  even  if  the  original 
contract  of  carriage  was  valid.*  Where  a  passenger  was  ejected, 
first,  because  his  ticket  had  expired,  and,  second,  because  he  re- 
fused to  pay  fare,  except  with  a  ticket  from  the  point  of  junction 
to  destination,  he  was  entitled  to  recover,  if  he  thought  his  original 
ticket  was  good,  but  not  if  he  knew  it  was  worthless.'  A  passen- 
ger purchasing  a  mileage  book,  who  refuses  on  the  demand  of  the 
conductor  to  present  the  book  when  presenting  the  issued  exchange 
ticket,  may  be  ejected.'  The  interstate  commerce  rules  do  not 
authorize  ejection  of  passengers  because  their  tickets  are  not  vali- 
dated.* If  a  ticket  held  by  a  passenger  was  worthless,  he  was  not 
entitled  to  ride  thereon,  and  could  be  ejected,  though  he  believed 
in  good  faith  that  he  was  entitled  to  ride  on  the  ticket.^"  Where 
a  passenger  on  a  street  car  is  entitled  by  his  contract  to  be  carried 
to  a  certain  point,  and  the  railway  company  breaks  the  contract 
by  turning  the  car  back  at  a  point  short  of  the  destination,  the 
passenger's  right  of  action  is  complete ;  and,  if  he  elects  to  remain 
on  the  car  for  its  return  journey,  he  must  pay  the  fare,  and  may 
include  the  amount  in  his  damages,  but  cannot  remain  on  the  car 
without  payment  of  fare.^'     If  a  passenger's  ticket  has  expired, 

5.  McKinley  v.  Louisville  &  N.  R.  exchange  the  mileage  coupons  for  a 
Co.,  137  Ky.  845,  127  S.  W.  483.  ticket  and  his  ejection  for  refusal  to 

6.  Daniel  v.  Brooklyn  Heights  R.  pay  fare  would  be  an  actionable  in- 
Co.,  67  Misc.  Rep.  (N.  Y).  78,  121  jury.  Dorsett  v.  Atlantic  Coast  Line 
N.  Y.  Supp.  527.  R.  Co.,  156  N.  C.  439,  72  S.  E.  491. 

7.  Whittemore  v.  Boston  &  M.  R.  9.  Texas  &  P.  R.  Co.  v.  Wharton 
Co.,  76  N.  H.  388,  83  Atl.  125.  (Tex.  Civ.  App.),  145  S.  W.  282. 

8.  Mason  v.  Seaboard  Air  Lin«  Ry.,  10.  Freeman  v.  Costley  (Tex.  Civ. 
159  N.  C.  183,  75  S.  E.  35.     But  he  App.),  124  S.  W.  458. 

may  ride  on  the  mileage  book  when  11.  Wright  v.  Orange,  etc.,  R.  Co., 

Jie  had  not  suflBcient  opportunity  to      77  N.  J.  Law,  774,  73  At].  517. 
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or  is  invalid,  the  conductor  may  refuse  it  and  eject  the  passenger 
on  refusal  to  pay  fare.^^  Before  expelling  a  passenger  from  a 
train  because  of  a  defective  ticket,  the  conductor  is  bound  to  ascer- 
tain that  the  ticket  was  not  purchased  from  the  company's  agent  as 
stated  by  the  passenger,  vrhere  it  is  apparently  genuine.**  Where 
a  twenty-trip  ticket  sold  at  a  reduced  rate  was  limited  to  use  by 
the  purchaser  and  the  dependent  members  of  his  family,  and  pro- 
vided for  forfeiture  in  case  of  transfer,  and  the  purchaser  permit- 
ted persons  to  use  the  ticket  who  were  not  entitled  to  do  so,  he 
himself  was  not  thereafter  entitled  to  use  unexpired  portions 
thereof,  but  the  carrier  was  authorized  to  refuse  it  and  reject 
him  for  refusal  to  pay  fare  except  with  the  ticket."  Where  a 
street  railway  passenger  holding  a  transfer  boarded  a  car  at  a 
wrong  transfer  station,  and  on  demand  of  the  conductor  refused  to 
pay  his  fare,  and,  during  the  dispute  between  them,  the  car 
reached  and  passed  the  proper  transfer  station,  and  the  passenger 
was  ejected,  by  his  refusal  to  pay  his  fare  he  forfeited  his  right 
to  ride  thereafter  on  the  transfer,  or  to  pay  his  fare  and  there- 
after to  remain  on  the  car,  or,  when  ejected,  to  board  the  car 
again  and  pay  his  fare  and  continue  to  ride  as  a  passenger.*' 
Though  the  New  York  statute  imposes  a  penalty  on  any  carrier 
failing  to  give  a  passenger  a  transfer  to  which  he  is  entitled,  where 
a  passenger  received  a  transfer  which  showed  that  it  had  then 
expired,  but  on  calling  the  conductor's  attention  to  the  fact  he 
was  assured  that  it  was  all  right,  but  the  second  conductor  re- 
fused to  take  it,  and  on  the  passenger's  refusal  to  pay  fare  ejected 
him  from  the  car,  plaintiff  was  not  entitled  to  recover  for  the 
ejection.*^    Where  a  street  car  passenger  was  ejected  because  of 

12.  Leyser  v.  Chicago,  etc.,  E,.  Co.,  15.  Shortsleeves  v.  Capital  Trac- 
138  Mo.  App.  34,  119  S.  W.  1068 ;  tion  Co.,  38  App.  D.  C.  365,  8  L.  R. 
Berkelhamer    v.    Joline,    113    N.    Y.      A.  N.  S.  287. 

Supp.  921.  16.  Nicholson  v.  Brooklyn  Heights 

13.  Ferguson  v.  Missouri  Pac.  R.  E.  Co.,  118  App.  Div.  (N.  Y.)  13, 
Co.,  144  Mo.  App.  262,  128  S.  W.  799.       103  N.  Y.  Supp.  310. 

14.  Baltimore,  etc.,  R.  Co.  v.  Evans, 
169  Ind.  410,  83  N.  E.  773. 
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his  refusal  to  pay  fare,  except  by  a  transfer  which  the  conductor 
refused  to  receive,  the  passenger,  in  order  to  recover  for  breach 
of  contract,  vras  bound  to  show  that  the  transfer  was  good,  and 
that  the  conductor  erred  in  refusing  to  accept  it."  Regulations 
of  a  street  car  company  requiring  transfers  to  have  the  hour 
punched  thereon  are  reasonable,  so  that  a  passenger  can  not  re- 
cover as  for  an  assault  after  being  ejected  because  the  transfer 
presented  did  not  have  the  hour  punched.^'  A  passenger  cannot 
recover  for  an  ejection  when,  holding  a  round-trip  excursion 
ticket,  and  knowing  that  the  conductor  of  the  outgoing  train  had 
canceled  the  return  coupon,  he  presents  such  coupon  for  a  return 
passage,  and  the  conductor,  in  obedience  to  the  rule  of  the  com- 
pany, ejects  him  on  his  refusal  to  pay  fare.-'^  Passengers  who 
stopped  over,  contrary  to  the  provisions  of  a  special  contract  of 
passage,  cannot  complain  because  they  were  ejected  from  another 
train  on  refusing  to  pay  regular  fare.^"  A  conductor  of  a  car  oper- 
ated under  a  rule  requiring  passengers  to  pay  as  they  enter  by 
depositing  fares  in  a  box  on  the  rear  platform,  and  forbidding 
conductors  from  handling  fares,  who  receives  a  transfer  from  a 
passenger,  has  a  reasonable  time  to  examine  it,  and  where  he  soon 
discovers  that  the  transfer  is  wrong,  and  then  notifies  the  pas- 
senger and  demands  fare,  the  passenger  must  pay  fare  and  comply 
with  the  rule  by  depositing  it  in  the  box,  and  where  he  refuses  to 
do  so  the  conductor  may  eject  him,  without  using  violence.^^ 
"Where  a  passenger's  railroad  ticket  reading  from  New  York  to 
Washington,  and  thence  to  Chattanooga,  provided  that  the  ticket 

17.  Brown  v.  Bi-ooklyn,  etc.,  E.  Co.,  turn  trip,  but  which  has  not  been 
136  A.  D.  (N.  y.)  690,  121  N.  Y.  validated,  may  be  ejected  on  refusing 
Supp.  445.  ^  V^J  f^''^'     Central  of  G-a.  R.  Co.  v. 

18.  Weber    v.    Rochester,    etc.,    R.  Bagley    (Ala.),  55  So.  894. 

Co.,  139  N.  Y.  Supp.  304.  20.  Sanden    v.    Northern    Pac.    R. 

19.  Mullin  V.  Long  Island  R.  Co.,      Co.   (Mont.),  115  Pae.  408. 

136  App.  Div.  (N.  Y.)   733,  121  N.  Y.  21.  Elder  v.  International  Ry.  Co., 

Supp.  458,  459.     So  a  passenger  hav-  68  M'isc.  Rep.   (N.  Y.)   33,  123  N.  Y. 

ing   a   round-trip   ticket  which  must  Supp.    880,    &Sd.    138    N.    Y.    Supp. 

be  validated  to  be  good   for  the  re-  1123. 
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should  be  countersigned  at  ITew  York,  the  passenger  was  bound 
to  know  that  a  sleeping  car  company  could  not  guarantee  the 
manner  in  which  the  railroad  company  should  perform  its  con- 
tract, and  that  the  sleeping  car  company's  agent  had  no  author- 
ity to  agree  that  the  passenger's  ticket  would  be  acceptable  for 
transportation  to  Washington  without  being  countersigned  in  New 
York,  and  might  be  countersigned  in  Washington.^^ 

§  9.  Ejection  of  persons  riding  on  freight  trains. 

Railroad  companies  may  prohibit  the  carriage  of  passengers 
on  freight  trains,  or  prescribe  reasonable  conditions  upon  which 
they  may  ride  on  freight  trains,  and  they  are  not  bound  to  carry 
passengers  save  upon  strict  compliance  with  their  regulations; 
and  the  right  of  expulsion  for  non-compliance  with  such  regula- 
tions by  a  passenger  may  be  exercised  after  leaving  the  station,  at 
any  suitable  place,  under  all  the  circumstances  of  the  particular 
case.^'  A  regulation  requiring  passengers  on  freight  trains  to 
provide  themselves  with  tickets  before  the  train  leaves  the  station, 
or  requiring  the  production  of  tickets  on  the  train,^*  or  the  produc- 

22.  Calhoun  v.  Pullman  Palace  Car  Bartram,  11  Ohio  St.  457 ;  Arnold  v. 
Co.,  159  Fed.  387,  affg.  149  Fed.  546.  Illinois,  etc.,  R.  Co.,  83  111.  273,  25 

23.  Eaton  v.  Delaware,  etc.,  R.  Co.,  Am.  R&p.  383;  Marshall  v.  St.  Louis, 
57  N.  Y.  382,  15  Am.  Rep.  515;  Bur-  etc.,  R.  Co.,  78  Mo.  616;  Hohbs  v. 
lington,  etc.,  R.  Co.  v.  Rose,  11  Neb.  Texas,  etc.,  R.  Co.,  49  Ark.  357,  34 
117;  Indianapolis,  etc.,  R.  Co.  v.  Ken-  Am.  &,  Eng.  R.  Cas.  268. 

nedy,  77  Ind.  507,  3  Am.  &  Eng.  R.  24.  Evans  v.  Memphis,  etc.,  R. 
Cas.  467;  Chicago,  etc.,  R.  Co.  v.  Co.,  56  Ala.  246,  38  Am.  Rep.  771, 
Flagg,  43  111.  364,  92  Am.  Dec.  133,  18  Am.  Ry.  Rep.  350;  Toledo,  etc., 
may  be  expelled  at  the  usual  place  R.  Oo.  v.  Patterson,  63  111.  304;  lUi- 
for  the  discharge  of  passengers,  but  nois  Cent.  R.  Co.  v.  Nelson,  59  111. 
not  elsewhere;  Law  v.  Illinois,  etc.,  110;  Chicago,  etc.,  R.  Co.  v.  Parks, 
R.  Co.,  32  Iowa,  534,  but  the  carrier  18  111.  460,  68  Am.  Dec.  562;  South- 
is  liable  for  a  forcible  ejection  while  em  Kansas  R.  Co.  v.  Hinsdale,  38 
the  train  is  in  motion;  Dunn  v.  Kan.  507,  34  Am.  &  Eng.  R.  Cas. 
Grand  Trunk  R.  Co.,  58  Me.  187;  256;  Lane  v.  East  Tennessee,  etc.,  R. 
Thomas  v.  Chicago,  etc.,  R.  Co.,  72  Co.,  5  Lea  (Tenn.),  124,  2  Am.  & 
Mich.  355;   Cleveland,  etc.,  R.  Co.  v.  Eng.  R.  Cas.  S78. 
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tion  of  a  written  permit  or  special  kind  of  ticket,^'  is  a  reasonable 
one,  and  the  conductor  may  eject  a  passenger  for  failure  to  comply 
with  such  regulation  notwithstanding  a  tender  of  the  fare,  pro- 
vided the  passenger  has  had  reasonable  notice  of  such  regulation. 
Actual  notice  of  the  regulation  need  not  be  brought  home  to  the 
passenger.  All  that  is  required  is  that  a  suitable  general  notice 
to  the  public  be  given  for  such  length  of  time  before  the  regula- 
tion is  put  into  operation  as  to  make  it  reasonably  certain  that 
all  passengers  in  the  exercise  of  due  dilligence  must  become  aware 
of  its  existence.^'  Where  a  railroad  usually  or  habitually  carries 
passengers  by  freight  trains,  it  thereby  becomes  a  common  car- 
rier of  passengers  by  such  trains,  and  liable  for  the  ejection  of  a 
passenger  to  the  same  extent  that  it  would  be  if  the  ejection  were 
from  a  passenger  train.^'  Where  the  ordinary  agents  of  a  carrier 
at  one  station  had  failed  to  eject  certain  trespassers  from  a  stock 
car,  and  there  was  reason  to  expect  the  same  and  as  effective  op- 
position at  the  succeeding  station,  resulting  either  in  delaying  the 
train  or  compelling  the  car  to  be  set  out  for  daylight,  the  carrier 
was  entitled  to  call  the  local  police  to  eject  the  trespassers  from 
the  car.^  A  trespasser  on  a  freight  train  may  be  put  off  by  the 
railroad  company  at  any  point  on  its  road,  using  no  unnecessary 
violence.^* 

§  10.    Manner  of  ejection. 

Although  a  passenger  who  refuses  to  pay  his  fare  may  be 

25.  Thomas  v.  Chicago,  etc.,  R.  Wabash,  etc.,  R.  Co.,  17  Mo.  App. 
Co.,  72  Mich.  355,  40  N.  W.  463,  37  158;  Burke  v.  Missouri  Pac.  R.  Co., 
Am.  &  Eng.  R.  Cas.  108;  Falkner  v.  51  Mo.  App.  494;  McGree  v.  Mis- 
Ohio,  etc.,  R.  Co.,  55  Ind.  369.  souri  Pae.  R.  Co.,  93  Mo.  208,  1  Am. 

26.  Burlington,  etc.,  R.  Co.  Y.  St.  Rep.  706;  Boehm  v.  Duluth,  etc.. 
Rose,  11  Neb.  117;   Southern  Kansas  R.  Co.,  91  Wish.  593. 

R.  Co.  V.  Hinsdale,  38  Kan.  507,  34  28.  Texas   &  P.   R.  Co.   v.   Diefpn- 

Am.  &  Eng.  R.  Oas.  256.  bach,  167  Fed.  39,  92  C.  C.  A.  501. 

27.  Illinois  Cent.  R.  Co.  r.  John-  29.  Louisvill*  &  N.  R.  Co.  v.  Moss, 
son,  67  111.  313;  Kansas  Pac.  R.  Co.  13  Ky.  Law  Eep.  684. 

T.    Tvessler,    18   Kan.    533;    Jones   V. 
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expelled  from  the  car  in  a  proper  manner,  he  cannot  lawfully; 
be  expelled  while  the  car  is  in  motion,  or  in  a  negligent  manner, 
and  if  the  conductor  expel  him  in  these  circumstances,  the  carrier 
is  liable.'"  Nor  can  a  trespasser  be  ejected  so  long  as  the  train  or 
car  is  moving  at  a  rate  which  renders  the  ejection  dangerous.'^ 
In  effecting  the  removal  from  the  train  or  car  of  one  who  has  for 
any  reason  forfeited  his  right  to  be  carried,  the  servants  of  the  car- 
rier may  use  the  reasonably  necessary  physical  force  to  eject  him  f' 
but  the  carrier  is  liable  if  its  servants  use  excessive  or  unnecessary 
force  or  violence,  or  eject  him  without  regard  to  his  safety  or  the 


30.  Higgins  v.  Watervliet  Turnpike 
Co.,  46  N.  y.  33,  7  Am.  Rep.  293; 
English  V.  Delaware,  etc.,  Canal  Co., 
66  N.  Y.  454,  23  Am.  Rep.  69;  Cleve- 
land City  R.  Co.  V.  Roebuck,  22  Ohio 
Cir.  Ct.  R.  99,  12  O.  C.  D.  262;  Young 
V.  Texas  &  P.  R.  Co.,  51  La.  Ann.  295, 
25  So.  69;  Hirte  v.  Eastern  Wisconsin 
R.,  etc.,  Co.,  127  Wis.  230,  106  N.  W. 
1068;  Jackson  v.  Second  Ave.  R.  Co., 
47  N.  Y.  274;  Harkless  v.  Chicago, 
etc.,  R.  Co.,  151  Mo.  App.  463,  132  S. 
W.  29;  Holt  V.  Hannibal,  etc.,  R.  Co., 
174  ilo.  524,  74  S.  W.  631;  Indian- 
apolis St.  R.  Co.  V.  Hockett,  1  St.  Ry. 
Rep.  115,  161  Ind.  196,  67  X.  E.  106; 
Chicago,  etc.,  R.  Co.  v.  Straton,  111 
111.  App.  142;  Houston,  etc.,  R.  Co. 
V.  Lee,  104  Tex.  82,  133  S.  W.  868, 
revg.  133  S.  W.  154. 

31.  Rounds  v.  Delaware,  etc.,  R.  Co., 
64  X.  y.  138;  Hughes  v.  Xew  York, 
etc.,  R.  Co.,  36  N.  Y.  Super.  Ct.  226; 
Carr  v.  Eel  River,  etc.,  R.  Co.  (Cal.), 
33  Pae.  313,  21  L.  R.  A.  354,  note; 
Smith  V.  Louisville,  etc.,  R.  Co.,  95 
Ky.  11,  23  L.  R.  A.  73;  St.  Louis,  etc., 
R.  Co.  V.  Reagan,  52  HI.  App.  488; 
Thompson  v.  Yazoo,  etc.,  R.  Co.,  73 
]\riss.  715,  carrier  not  liable  when 
train  slowly  moving;  Pittsburgh,  etc., 

on 


E.  Co.  V.  Redding,  140  Ind.  101,  34 
L.  R.  A.  767,  nor  when  train  could 
not  safely  be  stopped;  Quigley  v. 
Gulf,  etc.,  R.  Co.  (Tex.  Civ.  App.), 
142  S.  W.  633;  St.  Louis,  etc.,  R.  Co. 
V.  Huffman  (Tex.  Civ.  App.),  32  S. 
W.  30;  Union  Pae.  R.  Co.  v.  Mitchell, 
56  Kan.  324;  Chesapeake,  etc.,  E.  Co. 
V.  Anderson,  93  Va.  650;  Southern 
R.  Co.  V.  Hunter,  74  Miss.  444;  Fink 
V.  Ash,  99  Ga.  106,  trespasser  fall- 
ing off  while  attempting  to  avoid 
missiles  thrown  by  employees;  Far- 
ber  V.  Missouri  Pae.  R.  Co.,  139  Mo. 
273;  Gates  v.  Quincy,  etc.,  R.  Co.,  125 
ilo.  App.  334,  102  S.  W.  50;  Garrett 
V.  St.  Louis  Transit  Co.,  219  Mo.  65, 
118  S.  W.  68;  Smith  v.  Savannah, 
etc.,  R.  Co.,  100  Ga.  96,  child  pushed 
off  by  employee  unauthorized  to  eject. 
32.  Lasher  v.  Third  Ave.  R.  Co., 
27  Misc.  Rep.  (X.  Y.)  824,  57  X.  Y. 
Supp.  395;  Cherry  v.  Kansas  City, 
etc.,  R.  Co.,  52  Mo.  App.  499;  Cole- 
man V.  Xew  York,  etc.,  R.  Co.,  106 
Mass.  160;  Gallena  v.  Hot  Springs 
R.  Co.,  13  Fed.  116;  Great  Western 
R.  Co.  V.  Miller,  19  Mich.  305;  Chi- 
cago, etc.,  R.  Co.  V.  Casazzi,  83  HI. 
App.  421:  McGarry  v.  Holyoke  St.  R. 
Co.,  183  Mass.  133,  65  N.  E.  45. 
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preservation  of  his  life.'*  It  is  bound  to  exercise  reasonable  and 
ordinary  care  not  to  injure  him.'*  A  passenger  who  is  rigthfuUy 
on  a  train  or  car  has  a  right  to  refuse  to  be  ejected  from  it,  and 
to  make  sufficient  resistance  to  denote  that  he  is  being  removed 
by  compulsion  and  against  his  will.'^  And  where  unnecessary 
force  is  used  in  ejecting  a  person  from  a  car  or  train,  he  is  en- 
titled to  recover  for  the  assault,  without  regard  to  whether  he  was 
entitled  to  the  rights  of  a  passenger.'*  Where  a  passenger  is 
ejected  by  a  railway  company  from  its  premises  for  a  supposed 


33.  Smith  v.  Manhattan  E.  Co., 
138  N.  Y.  623,  33  N.  E.  1083,  18  N. 
Y.  Supp.  759;  Hart  v.  Metropolitan 
St.  E,  Co.,  34  Misc.  Eep.  (N.  Y.)  531, 
69  N.  Y.  Supp.  906;  Weed  v.  Pan- 
ama E.  Co.,  17  N.  Y.  362,  72  Am. 
Dec.  474;  Hamilton  v.  Third  Ave.  E. 
Co.,  13  Abb.  Pr.  N.  S.  (N.  Y.)  318; 
Peters  v.  N.  Y.  Cent.  E.  Co.,  3\  Barb. 
(N.  Y.)  353;  Illinois  Cent  E.  Co.  v. 
Davenport,  177  111.  110,  52  N.  E.  266, 
aflFg.  75  111.  App.  579;  City  Electric 
E.  Co.  V.  Shropshire,  101  Ga.  33,  28 
S.  E.  508;  Baltimore,  etc.,  E.  Co.  v. 
Norris,  17  Ind.  App.  189,  46  N.  E. 
554,  60  Am.  St.  Eep.  166;  Savannah, 
etc.,  E.  Co.  V.  Godkin,  104  Ga.  655, 
30  S.  E.  378,  4  Am.  Neg.  Eep.  253; 
Wabash  E.  Co.  v.  Kingsley,  177  111. 
558,  5  Am.  Neg.  Eep.  554,  13  Am.  & 
Eng.  E.  Cas.  N.  S.  835,  53  N.  E.  931; 
Welsh  V.  West  Jersey,  etc.,  E.  Co., 
62  N.  J.  L.  655,  5  Am.  Neg.  Eep.  660, 
15  Am.  &  Eng.  E.  Cas.  N.  S.  674; 
Pledger  v.  Chicago,  etc.,  E;  Co.,  69 
Neb.  456,  95  N.  W.  1057;  Drogmund 
V.  Metropolitan  St.  E.  Co.,  123  Mo. 
App.  154,  98  S.  W.  1091;  Healey  v. 
City  Passenger  E.  Co.,  28  Ohio  St.  33 ; 
Randall  v.  Chicago,  etc.,  R.  Co.,  102 
Mo.  App.   343,   76   S.   W.   493;    Great 


Northern  E.  Co.  v.  Bruyere,  114  Fed. 
540,  51  C.  C.  A.  574;  Indiana,  etc.,  E. 
Co.  V.  Ditto,  158  Ind.  669,  64  N.  E. 
232;  Kline  v.  Central  Pac.  E.  Co.,  37 
Cal.  400,  9  Am.  Dee.  282;  St.  Louis, 
etc.,  E.  Co.  V.  Dalby,  19  III.  353;  Moore 
V  Fitchburg  E.  Corp.,  4  Gray 
(Mass.),  465,  64  Am.  Dec.  83;  Great 
Western  E.  Co.  v.  Miller,  19  Mich. 
305;  Perkins  v.  Missouri,  etc.,  E.  Co., 
55  Mo.  201;  Travers  v.  Kansas  Pac. 
E.  Co.,  63  oM.  431;  Pennsylvania  E. 
Oo.  V.  Vandiver,  43  Pa.  St.  365,  82 
Am.  Dec.  520. 

34.  Texas,  etc.,  R.  Co.  v.  Lyons 
(Tex.  Civ.  App.),  50  S.  W.  161;  Port 
Worth,  etc.,  E.  Co.  v.  Gribble  (Tex. 
Civ.  App.),  102  S.  W.  157;  Bettis  v. 
Chicago,  etc.,  E.  Co.,  131  Iowa,  46, 
108  N.  W.  103;  Louisville  City  R. 
Co.  V.  Mercer,  11  Ky.  Lslw  Rep.  810. 

35.  Erie  R.  Co.  v.  Littell,  128  Fed. 
546,  63  C.'C.  A.  44;  Breen  v.  St. 
Louis  Transit  Co.,  103  Mo.  App.  479, 
77  S.  W.  78,  may  reasonably  resist. 
See  also,  English  v.  Delaware,  etc.. 
Canal  Co.,  66  N.  Y.  454,  23  Am.  Eep. 
69. 

36.  Citizens'  St.  R.  Oo.  v.  Clark 
(Ind.  App.),  71  N.  E.  53. 
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violation  of  its  rules,  which  was  not  the  case,  the  company  is  liable 
for  any  injury  thereby  occasioned  to  him  without  regard  to  the 
degree  of  care  exercised  in  making  the  ejection.''  If  the  conduc- 
tor of  a  traction  car  while  in  the  line  of  his  duty  acts  in  a  willful 
and  malicious  manner  in  ejecting  a  passenger,  the  traction  com- 
pany is  liable  in  damages.'*  A  mere  requirement  or  eonamand 
by  a  conductor  to  a  passenger  to  get  off  a  moving  train,  when  the 
danger  of  doing  so  is  evident,  if  unattended  with  force,  threats, 
or  overpowering  intimidation,  is  not  enough  to  make  the  railroad 
•company  liable  for  injuries  resulting  from  the  passenger's  com- 
pliance." The  failure  of  the  servants  of  a  railroad  company  to 
use  ordinary  care  to  protect  a  person  whom  they  had  ejected  from 
a  train  from  assaults  of  others  does  not  render  the  compnay  liable.*" 

§  11.  Place  of  ejection. 

In  the  absence  of  a  statute  providing  at  what  places  the  car- 
rier may  lawfully  eject  persons  from  its  cars  or  trains,  the  pas- 
senger who  has  forfeited  his  right  to  travel  may  be  ejected  at  any 
point  where  he  will  not  be  subjected  to  or  reasonably  liable  to 
peril,  but  he  may  not  be  ejected  at  any  point  on  the  road  where 
he  is  likely  to  be  injured,  such  as  in  a  pond  of  water,  on  a  high 
trestle,  or  in  a  dangerous  swamp  or  other  place  of  danger.*^  Where 

37.  St.   Louis,   etc.,  R.   Co.  v.   Os-  Am.   &   Eng.   E.   Cas.   98;    Brown   v. 
born,  67  Ark.  399,  55  S.  W.  143.  Chicago,  etc.,  R.  Co.,  51  Iowa,  335; 

38.  Scioto  Valley  Traction  Co.  v.  Adams  v.  Chicago,  etc.,  R.  Co. 
Craybill,  29  Ohio  Cir.  Ot.  R.  95.  (Iowa),  135  N.  W.  21. 

39.  Boaworth  v.  Walker,  83  Fed.  Md. — MoClure  v.  Philadelphia,  etc., 
58,  27  C.  C.  A.  402.  R.  Co.,  34  Md.  532,  6  Am.  Rep.  345. 

40.  McDonald  v.  St.  Louis,  etc.,  R.  Mich. — Gaukler  v.  Detroit,  etc.,  R. 
Co.,  165  Mo.  App.  75,  146  S.  W.  83.  Co.,  130  Mich.  6«6,  9  Detroit  L.  N. 

41.  V.  S.— Gallena  v.  Hot  Springs  215,  90  N.  W.  660;  Great  Western 
R.  Co.,  13  Fed.  116,  4  McCrary   (U.  R.  Co.  v.  Miller,  19  Mich.  305. 

S.),  371.  Uinn. — Wyman    v.    Northern    Pao. 

Ind. — JefFersonville  R.  Co.  v.  Rog-  R.  Co.,  34  Minn.  210,  23  Am.  k  Eng. 

ers,    28    Ind.    1,    92   Am.    Dec.    276;  R.  Cas.  402. 

Toledo,  etc.,  R.  Oo.  v.  Wright,  68  Ind.  Ohio. — Cincinnati,    etc.,   R.    Co.   v. 

586,  34  Am.  Rep.  277.  rjkillman,  39  Ohio  St.  444,  13  Am.  & 

Iowa. — ^Everett  v.  Chicago,  etc.,  R.  Erg.  R.  Ca<!.  31. 

Co.,  69  Iowa,  15,  58  Am.  Rep.  207,  27  S.  C— iloore  v.  Columbia,  etc.,  R. 
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a  passenger  is  carried  beyond  his  station  through  no  fault  of  his 
own,  he  may  not  be  arbitrarily  and  violently  put  off  where  there 
is  no  dwelling  and  remote  from  any  station,  and  if  he  is  put  off 
under  such  circumstances  he  may  recover  substantial  damages.*^ 
Where  a  passenger  on  a  street  car  is  drunk,  and  cannot  be  aroused 
to  pay  his  fare,  it  is  not  the  due  and  proper  care  required  of  the 
company  in  ejecting  him,  to  put  him,  on  a  dark  and  stormy  night, 
in  an  unlighted  road,  some  distance  from  buildings,  but  where 
street  cars  are  passing  in  each  direction,  and  teams  are  likely 
to  be  passing/'  The  question  as  to  whether  the  place  where  the 
passenger  was  ejected  was  a  proper  place  or  an  improper  one,  in 
such  cases,  has  been  usually  held  to  be  one  of  fact  for  the  jury 
under  the  circumstances  of  each  case."  In  !N^ew  York  and  a  num- 
ber of  the  other  States  the  ejection  of  passengers  at  a  place  other 
than  a  station  or  a  usual  stopping  place  or  near  a  dwelling  house 
is  prohibited  by  statute,  and  the  carrier  is  liable  for  the  ejection, 
of  a  passenger  at  a  place  other  than  that  specified  in  the  statute.*' 

Co.,  38   S.  C.  1,  58  Am.  &  Eng.  R.  ville  R.  Oo.  v.  Rogers,  28  Ind.  1,  92 

Oas.  493.  Am.  Dec.  276;  Brown  v.  Chicago,  etc., 

Utah. — Rudy  v.  Rio  Grande  West-  R.   Co.,   51   Iowa,   235;    Lake  Shore, 

ern  R.  Co.,   8  Utah,  155,  53  Am.  &  etc.,  R.  Co.  v.  Rosenzweig,  113  Pa.  StJ 

Eng.  R.  Cas.  351.  519,  36  Am.  &  Eng.  Cas.  489. 

But  see  Maples  v.  New  York,  etc.,  45.  N.    T. — Loomis   v.    Jewett,    35 

R.    Ckj.,    38    Conn.    558,    9    Am.  Rep.  Hun  (N.  Y.),  313,  whether  the  place 

434,  holding  that  the  carrier  had  no  at  which  a  passenger  was  ejected  was 

right  to  do  so  elsewhere  than  at  a  "  near "  a  dwelling  house  is  a  ques- 

regular  station  on  the  road,  and  tha/t  tion  of  fact  for  the  jury. 
a  regulation  requiring  it  between  sta-  Ark. — St.    Louis,    etc.,    R.    Co.    v. 

tions  was  unreasonable  and  Toid.  Lewis,  69  Ark.  81,  61  S.  W.  183;  St. 

42.  Book  V.  Chicago,  etc.,  R.  Co.,  Louis,  etc.,  R.  Co.  v.  Harper,  69  Ark. 
84  Mo.  App.  76.  186,  61  S.  W.  911,  53  L.  R.  A.  230; 

43.  Hudson  v.  Lynn,  etc.,  R.  Co.  Kansas  City,  etc.,  R.  Co.  v.  Holden, 
(Mass.),  59  N.  E.  647.  66  Ark.  602,  53  S.  W.  45;  St.  Louis, 

44.  Illinois  Cent.  R.  Co.  v.  Lati-  etc.,  R.  Co.  v.  Branch,  45  Ark.  534, 
mer,  128  111.  163 ;  Chicago,  etc.,  R.  statute  is  confined  to  oases  where  pas- 
Co.  V.  Boger,  1  111.  App.  472;  Louis-  sengers  refuse  to  pay  fare;  MoCook 
ville,  etc.,  R.  Co.  v.  Johnson,  108  Ala.  v.  Northrup,  65  Ark.  235,  45  S.  W. 
62;  Toledo,  etc.,  R.  Co.  v.  Wright,  68  547. 

Ind.  586,  34  Am.  Rep.  377;  Jefferson-  Cal.—dvn  Code,  sec.  487. 
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But  such  statutes  are  generally  held  not  to  apply  to  trespassers, 
to  whom  no  duty  is  owing  by  the  railroad  company  to  put  them 
off  at  any  particular  place  on  its  road.*^  A  conductor  who  re- 
quires a  passenger  to  disembark  from  a  train  because  of  the  in- 


Fla. — South  Florida  E.  Co.  v. 
Rhodes,  25  Fla.  40,  37  Am.  &  Eng. 
R.  Gas.  100. 

III. — Passenger  oan  only  be  ejected 
for  nonpayment  of  fare,  at  a  regu- 
lar sitaition.  Toledo,  etc.,  R.  Oo.  v. 
Patterson,  63  111.  304;  Chicago,  etc., 
R.  Oo.  V.  Roberts,  40  111.  503;  Chi- 
cago, etc.,  R.  Co.  V.  Parks,  18  111. 
460,  68  Am.  Dec.  562;  Chicago,  etc., 
R.  Oo.  V.  Flagg,  43  111.  364,  92  Am, 
Dec.  133,  a  water  tank  is  not  a  regu- 
lar sta/tion;  Illinois  Cent.  R.  Co.  v. 
Latimer,  128  111.  163;  Illinois  Cent. 
R.  Co.  V.  Sutton,  42  111.  438,  92  Am. 
Dec.  81,  statute  applies  to  a  person 
entering  the  train  without  having 
purchased  a  ticket;  Illinois  Cent.  R. 
Co.  V.  Whittemore,  43  111.  420,  12 
Am.  Dec.  138,  the  refusal  of  a  pas- 
senger to  surrender  his  ticket  is  not 
the  same  as  non-payment  of  fare  and 
the  statute  does  not  apply  to  such  a, 
case;  Chicago,  etc.,  R.  Ok),  v.  Boger, 
1  111.  App.  472,  statute  does'  not  ap- 
ply to  a  passenger  who  has  been 
ejected  at  a  station  and  undertakes  to 
board  the  train  again. 

N.  3. — Baldwin  v.  Grand  Trunk 
R.  Co.,  64  N.  H.  596,  37  Am.  &  Eng. 
R.  Cas.  126,  passenger  can  only  be 
ejected  at  a  regular  passenger  station 
where  tickets  are  ordinarily  sold. 

Utah. — Nichols  v.  Union  Pac.  R. 
Oo.,  7  Utah,  510,  statute  applies  to  a 
person  who  failed  to  buy  a  ticket 
and  refused  to  pay  extra  fare. 

N.    C. — Bullock   V.   Atlantic    Coast 


Line  R.  Co.,  152  N.  C.  66,  67  S.  E.  60. 

Mo. — ^Petty  V.  St.  Louis,  etc.,  R. 
Co.,  149  Mo.  App.  360,  130  S.  W.  85, 
a  point  where  the  passenger  could  see 
a  dwelling  house  "  across  the  field " 
was  a  sufScient  compliance  with  the 
statute;  Short  v.  St.  Louis,  etc.,  R. 
Co.,  150  Mo.  App.  359,  130  S.  W.  488, 
statute  held  to  apply  to  and  protected. 
only  passengers,  not  trespassers.  See 
also.  Beck  v.  Quincy,  etc.,  E.  Co.,  129 
Mo.  App.  7,  108  S.  W.  132;  Book 
V.  Chicago,  etc.,  R.  Co.,  85  Mo.  App. 
76. 

y«.— Stephen  v.  Smith,  29  Vt.  160, 
ejection  must  be  at  usual  stopping 
place. 

Wis. — Phettiplaoe  v.  Northern  Pac. 
R.  Co.,  84  Wis.  412,  58  Am.  &  Eng. 
R.  Cas.  61,  ejection  can  only  be  made 
at  usual  stopping  place  or  near  a 
dwelling  house;  Masterson  v.  Chi- 
cago &  N.  W.  R.  Co.,  103  Wis.  571, 
the  fact  that  plaintiff  was  riding  on 
a  ticket  purchased  on  Sunday  does 
not  preclude  recovery;  the  action  be- 
ing eon  delicto,  and  not  ea>  contractu. 

46.  Lillis  V.  St.  Louis,  etc.,  R.  Co., 
64  Mo.  464,  27  Am.  Rep.  355;  Wy- 
man  v.  Northern  Pac.  R.  Co.,  34 
Minn.  310,  32  Am.  &  Eng.  E.  C^s. 
402;  Hardenbergh  v.  St.  Paul,  etc., 
R.  Co.,  39  Minn.  3,  13  Am.  St.  Rep. 
610,  34  Am.  &  Eng.  R.  Cas.  359; 
Moore  v.  Columbia,  etc.,  R.  Co.,  38 
S.  r.  1,  58  Am.  &  Eng.  R.  Cas.  493; 
Hobbs  V.  Texas,  etc.,  R.  Co.,  49  Ark. 
357,  34  Am.  &  Eng.  R.  Oas.  868. 
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suffieiency  of  her  ticket  and  her  refusal  to  pay  the  fare  must  know 
of  the  perils  of  the  place  where  he  requires  the  passenger  to  dis- 
embark.*'' While  a  carrier  is  not  bound  ordinarily  to  awake  a 
sleeping  passenger  that  he  may  disembark  at  his  station,  and, 
after  he  is  carried  by  without  the  fault  of  the  carrier,  he  becomes 
a  trespasser  subject  to  ejection,  the  carrier  is  nevertheless  bound 
not  to  put  him  off  at  an  unsafe  place,  which  might  jeopardize  his 
health  or  likely  injure  his  life.**  Under  the  Wisconsin  statute, 
which  provides  that  if  any  passenger  shall  refuse  to  pay  his  fare, 
he  may  be  ejected  at  any  "  usual  stopping  place,"  the  words  "  us- 
ual stopping  place  "  does  not  mean  "  station  or  passenger  station," 
but  rather  a  place  reasonably  safe  for  the  discharge  of  passengers, 
and  where  they  would  not  be  exposed  to  unreasonable  hazard.*' 
The  conductor  should  use  ordinary  care  for  the  safety  of  an 
ejected  passenger,  and  should  not  put  him  off  in  a  cut  where  he 
would  not  be  safe  from  passing  trains.^"  Women  who  had  tickets, 
but  accidentally  left  them  at  the  station,  were  not  strictly  tres- 
passers, and  the  conductor  should  not  have  ejected  them  at  a  dis- 
tance from  the  station  in  a  deep  ditch,  where  they  could  not  alight 
without  exposing  their  persons,  if  he  could  have  put  them  off  at 

47.  Cemtral  of  Ga.  E.  Co.  v.  Bag-  in  determining  whether  the  con- 
ley,  173  Ala.  611,  55  So.  894.  duotor  was  negligent  in  ejecting  him 

48.  Gulf,  etc.,  R.  Co.  v.  Green  (Tex.  at  that  point,  and  whether  ejection 
Cir.  App.),  141  S.  W.  341,  holding  there  would  probably  result  in  injury 
also  that  where  a  lad  traveling  alone  or  harm  to  him. 

at  nigh*  wae  ejected  after  he  had  49.  Habeck  v.  Chicago  &  N".  W.  R. 
been  carried  3  1-3  miles  beyond  his  Co.,  146  Wis.  645,  133  N.  W.  618. 
destination,  owing  to  his  being  asleep  50.  Louisville  &  N".  R.  Co.  v.  Set- 
when  the  train  stopped  at  his  sta-  ser's  Adm'r,  138  Ky.  476,  138  S.  W. 
tion,  the  conductor  was  charged  with  341.  If  a  passenger  was  ejected  from 
knowledge  of  the  nature  of  the  road-  a  railroad  train  at  a  time  and  place 
bed  and  trestles  the  boy  would  be  re-  when  serious  injury  would  likely  re- 
quired to  recross  to  go  back  to  his  suit,  the  railroad  company  would  be 
destination,  and  with  knowledge  of  liable  for  resulting  injuries,  thouo'h 
the  schedule  of  trains  which  he  would  she  was  not  entitled  to  ride  on  her 
probably  meet  in  the  course  of  his  ticket.  McKinley  r.  Louisville  &  N". 
journey,  which   should   be  considered  R.  Co.,  137  Ky.  845,  137  S.  W.  483. 
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a  more  suitable  place.^^  A  carrier  which  ejected  a  person  from 
a  train  for  non-payment  of  fare  at  a  place  other  than  a  passenger 
station,  in  violation  of  the  New  Hampshire  statute,  is  not  neces- 
sarily liable  for  the  resulting  damage,  but  it  must  appear  that 
it  occurred  through  its  failure  to  perform  the  duty  imposed  by 
statute  J  and,  to  recover,  the  ejected  person  must  prove  the  insuf- 
ficiency of  the  station  at  the  place  of  expulsion,  his  own  care,  and 
that  the  injury  resulted  from  the  defendant's  fault. ^^  Where  the 
special  charter  of  a  railroad  is  silent  upon  the  subject,  and  there 
is  a  lawful  cause  for  the  expulsion  of  a  passenger  from  the  cars, 
he  may  be  expelled  between  stations.^'  A  trespasser  on  a  railroad 
train  should  not  be  ejected  at  night  at  a  perilous  place  for  alight- 
ing.^* A  trespasser  may  be  ejected  from  a  train,  after  it  has 
stopped,  at  a  place  other  than  a  depot  or  station,  provided  care  is 
taken  not  to  expose  his  person  to  serious  injury  or  danger;  but 
in  such  ejection  the  carrier  is  not  required  to  have  consideration 
for  the  mere  convenience  of  the  wrongdoer.^' 

§  12.  Use  of  force  and  resistance — Right  to  use  necessary  force. 

A  carrier  of  passengers  may  eject  from  its  train  or  car  with  as 
much  force  only  as  is  reasonably  necessary  all  persons  liable  to  pay 
fare  who  have  not  paid  and  who  refuse  to  pay.^^     The  right  to 

51.  International  &  G.  N.  R.  Co.  v.  9  Cal.  App.  417,  99  Pac.  400,  but  the 
Hood  (Tex.  Civ.  App.),  118  S.  W.  conductor  has  no  authority  to  collect 
1119.  the  fare  by  force  or  other  unlawful 

52.  Caher  t.  Grand  Trunk  E.  Co.,  means,  and,  where  a  person  was  as- 
75  N.  H.  125,  71  Atl.  225.  saulted  by  the  conductor  under  such 

53.  Jeffersonville  R.  Co.  v.  Rogers,  circumstances,  he  may  defend  him- 
28  Ind.  1,  92  Am.  Dec.  276;  Scott  v.  self;  Texas  &  P.  R.  Co.  v.  Dlefen- 
Cleveland,  etc.,  R.  Co.,  144  Ind.  125,  bach,  167  Fed.  39,  92  C.  C.  A.  501; 
43  N.  E.  133,  32  L.  R.  A.  154.  Chicago,   etc.,   R.   Co.   v.   Casazza.,    83 

54.  Young  V.  Texas  &  P.  R.  Co.,  51  111.  App.  431,  and  such  removal  does 
La.  Ann.  295,  35  So.  69.  not    constitute    an    unjustifiable    as- 

55.  Atchison,  etc.,  E.  Oo.  v.  Gants,  sault  per  se;  Lindsay  v.  Wabash  R. 
38  Kan.  608,  17  Pac.  54,  5  Am.  St.  Co.,  141  Mich.  204,  12  Detroit  Leg. 
Rep.  780.  N.  430,  104  N.  W.  656;   MoCullen  v. 

56.  Braly  v.  Fresno  City  Ry.   Co.,  New  York,  etc.,  R.  Co.,  68  App.  Div. 
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eject  a  passenger  must  be  exercised  without  unnecessary  force, 
and  without  violating  the  duty  of  respectful  treatment  which 
continues  until  the  passenger  is  actually  expelled."  When 
a  passenger  refuses  to  pay  fare  and  to  leave  the  train  and  com- 
pels the  conductor  to  resort  to  force,  recovery  cannot  ordinarily 
be  had  for  an  injury  which  he  voluntarily  brings  on  himself  and 
which  is  the  result  of  his  own  forcible  resistance;  but  where 
acting  within  the  scope  of  his  employment,  a  servant  improperly 
exercises  his  authority  and  uses  excessive  force  the  master  is 
liable  for  the  wrongful  assault.^*  If  a  passenger's  ticket  has  ex- 
pired, the  conductor  has  no  right  to  employ  unnecessary  force 
in  ejecting  him  on  refusal  to  pay  fare,  nor  to  assault  and  humili- 
ate him  with  insulting,  abusive,  or  threatening  language.^'  A 
street  car  conductor,  justified  in  ejecting  a  passenger,  is  only  pro- 
tected in  the  use  of  necessary  force,  beyond  which  the  carrier  must 
answer  for  his  act,  and  the  amount  lawfully  within  his  right  must 
be  measured  by  the  stubbornness  of  the  passenger's  resistance.^" 
To  make  a  carrier  liable  for  expelling  a  passenger,  it  is  unneces- 
sary that  violence  be  used;  it  being  sufficient  that  the  passenger 
leave  the  train  at  the  conductor's  demand.^^  Where  a  street  rail- 
way passenger  is  wrongfully  ordered  to  leave  the  ear  under  cir- 
cumstances which  show  that  force  will  be  used  unless  the  order 

(N.  y.)  369,  74  N.  Y.  Supp.  209,  and  57.  Louisville  &  N.  R.  Co.  v.  For- 

the   refusal   of   the   court   to   charge  rest,  6  Ga.  App.  766,  65  S.  E.  808. 
tha,t  "  if,  however,  the  passenger  re-  58.  Devine  v.  Chicago  City  R.  Co., 

fused  to  comply,  and  an  injury  hap-  141  111.  App.  583,  aifd.  86  N.  E.  689. 
peas,''  the  carrier  was  not  responsi-  59.  Leyser  v.  Chicago,  etc.,  R.  Co., 

hie,  was  error,  necessitating  reversal  138  Mo.  App.  34,  119  S.  W.  1068. 
of     plaintiff's     judgment;     Houston,  60.  Kirk  v.  Seattle  Electric  R.  Co., 

etc.,  R.   Co.  V.   Ritter,   16   Tex.   Civ.  58    Wash.    283,    108    Pac.    604,    and 

App.  482,   41   S.  W.   753.     See   also,  neither  the  court  nor  the  jury  should 

Miller   v.   Brooklyn   Heights   R.   Oo.,  he  required  to  weigh  with  too  much 

127  App.  Div.  (N.  Y.)  197,  111  N.  Y.  nicety  the  amount  of  force  necessary 

Supp.   47;    Mills  v.   Seattle,   etc.,   R.  to  eject  in  the  face  of  offered  resist- 

Co.,  50  Wash.  20,  96  Pac.  520.     See  ance. 

also,  cases  cited  in  §   10,  supra.  61.  Ferguson   v.   Missouri   Pac.   R. 

Co.,  144  Mo.  App.  262,  128  S.  W.  799. 
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is  obeyed,  his  right  of  action  for  ejection  is  complete,  and  it  is' 
not  essential  that  actual  force  shall  have  been  used.*^  It  is  the 
dutj  of  the  passenger  to  leave  a  train  when  requested,  rightfully  or 
wrongfully,  by  the  conductor ;  and  if  he  refuses,  and  is  injured  in 
consequence  by  being  forcibly  expelled,  provided  only  such  force 
is  used  as  is  reasonably  necessary,  he  cannot  recover  damages/' 
In  removing  a  trespasser  from  a  train,  the  employes  in  charge 
thereof  may  use  such  force  as  appears  reasonably  necessary  to 
effect  their  purpose.^*  When  a  passenger  was  lawfully  ejected 
from  a  train,  and  prevented  from  re-entering  the  same,  he  had 
no  cause  of  action,  unless  more  force  than  was  necessary  to  ac- 
complish these  ends  was  employed.'^ 

§  13.  Use  of  force  and  resistance — Excessive  force. 

Though  a  carrier  has  a  lawful  right  to  eject  a  passenger,  it  is 
answerable  in  damages  for  any  unnecessary  force  or  violence  in- 
flicted upon  him  by  its  agents  acting  within  the  scope  of  their 
authority.*^     The  use  of  excessive  force  in  ejecting  a  passenger 

62.  Morrill   v.   Minneapolis   St.  R.  Brethauer,    135    111.   App.    204,    affd. 
Co.,  103  Minn.  3&2,  115  N.  W.  395.  233  111.  521,  79  N.  E.  287. 

63.  Gticago,  etc.,  R.  Co.  \.  Casazza,  Ind. — Indianapolis  Tract.,  etc.,  Co. 
83  111.  App.  431.  V.  Lockman,  49  Ind.  App.  143,  96  N. 

64.  Clark  t.  Great  Northern  R.  Co.,  E.  970;  Evansville  &  I.  R.  Co.  v.  Gil- 
37  Wash.  537,  79  Pac.  1108.  more,  1  Ind.  App.  468,  37  N.  E.  993; 

65.  Coyle  v.  Southern  R.  Co.,  112  Chicago,  etc.,  R.  Co.  v.  Bills,  104  Ind. 
Ga.  121,  37  S.  E.  163.  13,  3  N.  E.  611;  Evansville  &  C.  R. 

66.  Ala. — Birmingham     Ry.,     etc.,  Co.  v.  Baum,  36  Ind.  70. 

Co.  V.  Yielding,  155  Ala.  359,  46  So.  Ky. — Louisville  &  N.  R.  Co.  v.  Cot- 

747.      See   also,   Moore  v.  Nashville,  tengim,  31  Ky.  Law  Rep.  871,  104  S. 

etc.,  R.  Co.,  137  Ala.  495,  34  So.  617.  W.  280;  McKinley  v.  Louisville  &  N. 

Ark.— St.  Louis,  etc.,  R.  Co.  v.  Os-  E.  Co.,  137  Ky.  845,  127  S.  W.  483. 

born,  67  Ark.  399,  55  S.  W.  142,  pas-  Minn. — Brown  v.  Minneapolis,  etc., 

senger  forcibly  ejected  from  a  depot  R.   Co.,    102   Minn.   298,   113   N.   W. 

platform.  895. 

Ga. — ^Mclver  v.  Florida  Cent.,  etc..  Mo. — ^McQuerry  v.  Metropolitan  St. 

R.  Co.,  110  Ga.  223,  36  S.  E.  775,  65  R.  CO.,  117  Mo.  App.  255,  92  S.  W. 

L.  R.  A.  437.  912;   Ickenroth  v.  St.  Louis  Transit 

III — Chicago  Union  Traction  Co.  v.  Co.,  103  Mo.  App.  597,  77  S.  W.  162; 
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who  refuses  to  pay  fare  is  not  a  breach  of  contract  to  carry  safely, 
but  a  battery. ^^  Where  a  conductor  on  a  train  refused  to  accept  a 
passenger's  ticket,  and  threatened  to  put  him  off  if  he  did  not 
pay  his  fare,  and  laid  his  hands  so  heavily  on  him  as  to  cause  pain 
and  tend  to  put  him  in  fear  of  further  personal  violence,  it  ap- 
pearing that  no  force  was  necessary,  the  act  was  excessive,  and 
would  support  an  inference  of  malice.^*  Where  a  carrier's  con- 
ductor in  endeavoring  to  eject  a  passenger's  wife  from  a  train 
on  her  refusal  to  alight  or  pay  fare  to  the  next  station  merely 
took  hold  of  her  arm  and  pulled  her  out  of  the  seat,  and  called 
to  the  train  auditor  to  assist  him,  when  she  paid  her  fare  to  the 
next  station,  there  was  no  showing  of  excessive  force  authorizing 
a  recovery  on  that  ground.^'  A  carrier  is  bound  to  accord  to  a 
trespasser  on  a  train  humane  treatment,  and  cannot  inflict  brute 
violence  on  him,  or  employ  more  force  than  is  needed  to  eject  him ; 
and  ejecting  him  under  circumstances  indicative  of  inhumanity 


Randell  v.  Chicago,  etc.,  R.  Co.,  103 
Mo.  App.  343,  76  S.  W.  493;  Tanger 
V.  Southwest  Missouri  Elec.  R.  Co., 
85  Mo.  App.  38. 

N.  J. — Hayter  v.  Brunswick  Tract. 
Co.,  66  N.  J.  Law,  575,  49  Atl.  714; 
Haver  v.  Central  R.  Co.  of  N.  J.,  64 
N.  J.  L.  313,  45  Atl.  593;  Jardine  v. 
Cornell,  50  N.  J.  Law  (31  Vroom), 
485,  14  Atl.  590. 

N.  Y. — Hart  v.  Metropolitan  St.  R. 
Co.,  34  Misc.  Rep.  531,  69  N.  Y.  Supp. 
906 ;  Peck  V.  New  York  Cent.,  etc.,  R. 
Co.,  70  N.  Y.  587,  affg.  4  Hun,  336; 
Jackson  v.  Second  Ave.  R.  Co.,  47  N. 
Y.  374,  7  Am.  Rep.  488;  Higgins  v. 
Watervliet  Turnpike,  etc.,  Co.,  46  X. 
Y.  33,  7  Am.  Rep.  393;  Sanford  v. 
Eighth  Ave.  R.  Co.,  33  N.  Y.  343,  80 
Am.  Dec.  386;  affg.  30  N.  Y.  Super. 
Ot.   (7  Bosw.)    133. 

-¥(?.— Philadelphia,  etc.,  R.  Co.  v. 
Larkin,  47  Md.  155,  38  Am.  Rep.  443. 


-Planz  V.  Boston  &  A.  R. 
Co.,  157  Mass.  377,  33  N.  E,  356,  17 
L.  R.  A.  835;  Coleman  v.  New  York, 
etc.,  R.  Co.,  106  Mass.  160. 

Ohio. — Toledo,  etc.,  R.  Co.  v. 
Marsh,  17  Ohio  Cir.  Ct.  Rep.  379,  9 
0.  C.  D.  548. 

Terere.— Nashville  St.  Ry.  v.  Griffin, 
104  Tenn.  81,  57  S.  W.  153,  49  L.  R. 
A.  151. 

Utah. — ^Klenk  v.  Oregon  Short  Line 
R.  Co.,  37  Utah,  438,  76  Pac.  314. 

Wash. — Clark  v.  Great  Northern  R. 
Co.,  37  Wash.  537,  79  Pac.  1108. 

67.  Miller  v.  Brooklyn  Heights  R. 
Co.,  137  App.  Div.  (N.  Y.)  197,  111 
N.  Y.  Supp.  47. 

68.  Glover  v.  Atchison,  etc.,  R.  Co., 
139  Mo.  App.  563,  108  S.  W.  105. 

69.  Missouri,  etc.,  R.  Co.  of  Texas 
v.  Morgan  (Tex.  Oiv.  App.),  138  S. 
W.  316. 
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or  reckless  disregard  of  life  may  entitle  him  to  an  action.™  Where 
a  passenger,  who  was  riding  on  one  of  the  carrier's  trains,  was 
assaulted  by  the  carrier's  servants,  who  ejected  him,  it  was  liable 
for  further  assaults." 

§  14.  Use  of  force  and  resistance — Resistance. 

A  passenger,  who  is  lawfully  upon  a  railroad  train,  and  has 
paid  his  fare,  has  the  right  to  offer  such  resistance  to  any  attempt 
on  the  part  of  the  conductor  to  remove  him  therefrom  as  may  be 
necessary  to  prevent  his  ejection;  and  if,  in  consequence  of  his 
resistance,  extraordinary  force  becomes  necessary  and  is  used, 
to  remove  him,  and  he  is  injured  thereby,  he  can  recover  of  the 
carrier  for  such  injury.'^  A  passenger  wrongfully  removed  is  en- 
titled to  compensation  for  any  increased  injury  due  to  such  resist- 
ance as  he  is  entitled  to  make  to  show  that  he  is  removed  against 
his  will.'''  In  an  action  by  a  passenger  to  recover  for  his  wrong- 
ful ejection  from  defendant's  train,  it  was  not  error  to  instruct 
that,  if  plaintiff  was  wrongfully  removed  from  the  car,  he  had  a 

70.  Beck  V.  Quincy,  eixs.,  R.  Co.,  139  had  to  enforce  obedience,  stops  the 
Mo.  App.  7,  108  S.  W.  132;  Mills  v.  oar,  and  orders  the  passenger  to  get 
Seattle,  etc.,  R.  Co.,  50  Wash.  30,  98  oflf,  such  passenger,  though  leaving 
Pac.  520.  the  car  without  resistance,  acts  under 

71.  McDonald  v.  St.  Louis,  etc.,  R.  compulsion.  Ray  v.  Cortland  & 
Co.,  185  Mo.  App.  75,  146  S.  W.  83.  Homer  Traction  Co.,  19  App.  Div.  (N. 

72.  English  v.  Delaware  &  H.  Oanal  Y.)   530,  46  N.  Y.  Supp.  531. 

Co.,  66  N.  Y.  454,  33  Am.  Rep.  69,  That  a  passenger  left  a  street  car 
affg.  4  Hun,  683,  and  be  has  the  right  in  the  middle  of  the  block,  at  the 
to  resist  an  attempt  to  eject  him,  command  of  the  conductor  without 
while  the  train  is  in  motion,  so  that  waiting  to  be  forcibly  expelled,  did 
his  being  put  off  would  subject  Mm  not  prevent  him  from  suing  for  be- 
to  great  peril;  Sandford  v.  Eighth  ing  wrongfully  expelled.  Eddy  v. 
Ave.  R.  Co.,  20  N.  Y.  Super.  Ct.  (7  Syracuse  Rap.  Trans.  Ry.  Co.,  50 
Bosw.)  122,  affd.  33  K.  Y.  343,  80  App.  Div.  (N.  Y.)  109,  63  N.  Y. 
Am.  Dec.  286.  Supp.  645. 

When  the  conductor  of  a  car  noti-  73.  Pittsburgh,     etc.,     R.     Co.     v. 

fies  a  passenger  that,  unless  he  pays  Russ,  67  Fed.  662,  14  C.  C.  A.  613. 

a  sum  demanded,  he  will  be  put  off  See  also.  Brown  v.  Memphis  &  C.  R. 

the   car,    and,   having   the   means    at  Co.,  7  Fed.   51,   holding  that  a  pas- 
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right  to  re-enter,  and  if,  in  his  endeavor  to  do  so,  he  was  injured 
by  the  resistance  of  the  conductor  and  brakemen,  he  could  recover, 
imless  there  was  a  want  of  reasonable  care  on  the  part  of  the 
plaintiff,  but  if  such  removal  was  laAvful,  or  if,  in  attempting  to 
re-enter,  plaintiff  did  not  use  reasonable  care,  he  was  not  entitled 
to  recover.'*  A  passenger  who  is  about  unlawfully  to  be  ejected 
from  a  traction  car  cannot  resist,  but  must  either  pay  his  fare  or 
peaceably  leave  the  car;  but  he  may  recover  damages  for  the  in- 
dignity suffered  in  so  being  required  to  leave  the  car,  and  like- 
wise for  any  unnecessary  force  that  may  be  used  in  his  ejection.'* 


eenger  about  to  be  wrongfully  ejected 
is  not  bound  to  submit  without  re- 
sistance, but  it  should  not  be  en- 
couraged, as  it  leads  to  affrays  and 
turbulence,  and  Is  generally  useless 
where  there  is  a  determination  to  re- 
moTe  the  passenger  from  the  train; 
Hall  V.  Memphis  &  C.  R.  Co.,  9  Fed. 
585,  holding  that  where  a  passenger 
is  not  provided  with  a  ticket,  and  in- 
sists on  being  expelled  by  force  as  a 
foundation  for  a  suit  for  damages  for 
wrongful  expulsion,  by  such  conduct 
be  contributes  to  his  injuries,  which 
are  the  direct  result  of  his  own  con- 
duct, and  not  of  the  breach  of  any 
special  contract  he  may  have  for  his 
carriage;  Hall  v.  Memphis  &  C.  R. 
Co.,  15  Fed.  57,  holding  that  while 
resistance  to  the  authority  of  a  con- 
ductor does  not  preclude  a  passenger 
from  recovering  reasonable  damages 
for  a  wrongful  ejection  from  the 
train,  it  is  his  duty,  certainly  where 
he  is  in  the  wrong,  to  submit  with- 
out resistance,  except  in  defence 
against  bodily  injury;  United  States 
V.  Kane,  19  Fed.  42,  holding  that  a 
person  who  is  entitled  to  travel  on  a 
railway  car  may  go  upon  the  same 


peacefully,  and  remain  thereon  un- 
til he  arrives  at  his  destination,  and 
if  the  conductor  undertakes  to  put 
him  off,  on  the  ground  that  he  is  not 
entitled  to  travel  thereon,  he  may  re- 
sist force  with  force;  but  if  the  con- 
ductor stops  the  train  on  his  ac- 
count, and  undertakes  to  detach  the 
mail  oar  therefrom  and  send  it  on 
with  the  mail,  he  has  no  right  to 
prevent  him  from  so  doing,  and,  if 
he  does,  his  act  is  unlawful;  Pennsyl- 
vania Co.  V.  Scofield,  121  Fed.  814, 
58  C.  0.  A.  176,  holding  that  evi- 
dence that  the  conductor,  in  the  pres- 
ence of  other  passengers,  compelled 
a  passenger  to  leave  the  train,  and 
took  him  by  the  shoulder  to  rem.ove 
him,  was  sufiBcient  to  permit  an 
award  of  damages  in  view  of  th«  pas- 
senger's having  been  compelled  "  by 
superior  force,  or  threat  of  superior 
force,"  to  comply  with  the  conduc- 
tor's order. 

74.  Crocker  v.  New  London,  etc., 
K.  Co.,  24  Conn.  849. 

75.  Chicago  Union  Traction  Co.  v. 
Brethauer,  135  111.  App.  204,  affd. 
233  III.  521,  79  N.  E.  287. 

A   person   who   steps    upon    a   car 


EJECTION  OF  PASSBNGEBS.  1437 

Where  the  servants  of  a  carrier,  without  authority,  attempt  to  ex- 
pel a  passenger  in  an  improper  manner,  or  at  an  improper  place, 
the  passenger  may  resist  such  attempt  to  such  an  extent  as  is 
necessary  to  maintain  his  rightJ^  Where  a  railroad  has  the*  right 
to  eject  a  person  from  its  train,  and  he  resists,  the  carrier  will 
not  be  liable  for  injuries  inflicted,  unless  they  were  willful,  wanton, 
or  malicious."  Where  the  driver  of  a  street  car  acts  maliciously 
in  ordering  a  passenger  to  leave  the  car,  a  failure  to  obey  the  order 
should  not  preclude  recovery  for  injuries  maliciously  inflicted  as 
a  means  of  enforcing  the  oppressive  order.''  Even  if  a  passenger 
on  a  street  car,  carried  beyond  his  destination,  had  the  right  to  be 
carried  back  without  payment  of  fare,  he  should  have  left  the  car 
peaceably  on  being  ordered  to  do  so  by  the  trainmen,  since  his 
cause  of  action  was  complete  when  he  was  ordered  to  leave  the  car, 
and  public  order  and  the  safety  and  comfort  of  the  passengers  for- 
bade a  decision  of  the  justice  of  his  claim  by  wager  of  battle.''  A 
railroad  passenger  cannot  stand  upon  his  contract  right  of  carriage 
and  enhance  the  damages  recoverable  in  a  tort  action  by  resisting 

after  he  has  once  been  put  oflf  is  a  tion  and  separation  from  the  car  he 

trespasser,  regardless  of  his  right  to  did  not  cease  to  be  a  passenger, 

be  on  the  car  in  the  first  instance;  Where  a  railroad  conductor  told  a 

and  for  an  injury  caused  by  his  being  passenger   he   would   not   be   carried, 

ejected  a  second  time,  if  no  unneces-  and  that  if  he  did  not  get  off  he  would 

sary  force  is  used,  he  cannot  recover,  be  thrown  off,  and  followed  the  pas- 

His   right,   as   a   passenger,   to   ride,  senger  onto  the  platform,  and,  stand- 

ciinnot  be  enforced  vi  et  armis.     The  ing   over    him,    threatened    to    throw 

remedy  is  by  civil  action.    North  Chi-  him   oflf   if   he   did  not   alight,   there 

cago  St.  R.  Co.  V.  Olds,  40  111.  App.  was,  in  law,  a  forcible  ejection,  though 

431.  the  conductor  did  not  touch  the  pas 

76.  Indianapolis  Traction,  etc.,  Co.  senger.    Indiana,  etc.,  R.  Co.  v.  Ditto 

T.  Loekman,  49  Ind.  App.  143,  96  N.  158  Ind.  669,  64  N.  E.  222. 

E.    970,   holding   also   that,   where   a  77.  Atchison,  etc.,  R.  Co.  v.  Gants 

passenger  on  a  car  has  paid  his  fare,  38  Kan.  608,  17  Pac.   54,  5  Am.  St 

and  is  ejected  by  the  conductor,  who  Eep.  780. 

denies    such   payment,    the   passenger  78.  Louisville  City  E.  Co.  v.  Mer- 

is    entitled   to    reboard    the   car    and  cer,  11  Ky.  Law  Rep.  810. 

remain    thereon   without   the   use   of  79.   Willard  v.   St.   Paul   City   Ry, 

excessive  force;  and  by  his  first  ejeo-  Co.,  116  Minn.  183,  133  N.  W.  465. 
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ejection.*"  Trainmen  have  the  right  to  remove  a  disorderly  pas^ 
senger  to  such  safe  and  convenient  place  as  will  prevent  annoyance 
to  other  passengers  or  trainmen,  to  stop  a  train  and  eject  a  .disor- 
derly passenger  therefrom,  employing  only  such  force  as  may 
be  necessary  in  doing  so,  and  to  oyercome  any  resistance  which 
may  be  made  by  such  disorderly  passenger;  but,  if  in  so  doing 
the  trainmen  conamit  unnecessary  violance,  the  carrier  is  liable.*^ 

§  15.  Negligence  in  ejecting  person  under  disability. 

When  an  unattended  passenger  becomes  insane  on  a  train,  it 
is  the  carrier's  duty  to  remove  him,  if  required  for  the  comfort 
and  safety  of  other  passengers;  but  in  doing  so  the  carrier  must 
exercise  such  care  as  reasonable  prudence  demands  for  his  safety.*^ 
Greater  care  must  be  used  in  ejecting  a  crippled  person,  though 
a  trespasser,  from  a  train,  than  it  would  be  necessary  to  use  in 
case  of  a  person  in  good  physical  condition.*'  A  carrier  in  ejecting 
an  aged  female  passenger  must  consider  her  safety,  and  not  eject 
her  at  a  dangerous  place.**  In  an  action  against  a  railroad  for 
the  death  of  plaintiff's  husband  caused  by  his  ejection  from  a 
train  while  in  an  almost  helpless  condition,  so  that  he  was  run 
over  by  a  following  train,  it  was  not  necessary  to  allege  the  cause 
of  his  helpless  condition  or  the  motive  which  influenced  the  ser- 
vants of  the  carrier  in  making  the  ejection.*^  The  promise  of 
a  conductor  to  put  off  at  her  destination  a  passenger  eight  years 
of  age  did  not  make  it  his  duty  to  act  as  her  special  attendant  to 
see  that  she  did  not  leave  her  seat,  and  therefore  the  mere  fact 
that  one  who  was  not  identified  as  the  conductor  assisted  her  from 
the  train  before  she  reached  her  station  does  not  render  the  car- 

80.  Ix>y  V.  Northern  Pew;.  E.  Co.,  68  83.  Young  v.  Texas  &  P.  R.  Co.,  51 
Wash.  33,  1»2  Pac.  372.  La.  Ann.  295,  25  So.  69. 

81.  Norfolk  &,  W.  R.  Co.  v.  Brame,  84.  Central  of  6a.  R.  Co.  t.  Bagley, 
109  Va.  422,  63  S.  E.  1018.  173  Ala.  611,  55  So.  894. 

82.  St.  Louis,  etc.,  R.  Co.  v.  Wood-  85.   Macon,   etc.,   R,   Co.   v.   Moore, 
ruff,  89  Ark.  9,  115  S.  W.  953.  125  Ga.  810,  54  S.  E.  700. 
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rier  liable  in  an  action  for  forcible  ejection.^^  Wbere  before  reaclr 
ing  his  destination,  a  sick  passenger  was  ejected  by  the  conductor, 
on  a  cold  night,  at  a  flag  station  where  there  was  neither  depot  or 
light;  the  conductor  stood  holding  the  passenger  up  until  the 
train  passed,  and  then  left  him,  where  he  was  found  dead  the  next 
morning;  near  him  was  his  ticket;  he  was  comfortably  dressed,  it 
was  held  that  the  giving  of  a  peremptory  charge  for  the  defendant 
was  error.*'  In  trespass  for  ejecting  plaintiff,  a  child  six  years 
of  age,  from  defendant's  train,  where  it  appears  that  she  was  put 
off  the  train  for  nonpayment  of  fare  about  half  a  mile  from  the  de- 
pot from  which  she  started,  but  within  the  corporate  limits  of  the 
town,  evidence  that  another  train  was  expected  to  arrive  at  the  place 
of  plaintiff's  removal  within  a  few  minutes  is  admissible,  as  bearing 
on  the  question  whether  that  was  a  proper  place  for  such  removal.*' 
The  agent  of  a  railroad,  who  has  the  right  to  enforce  a  reasonable 
rule  for  the  closing  of  a  depot  building,  must  use  ordinary  care 
not  to  place  one  occupying  a  waiting  room  therein  while  waiting 
for  a  train  in  a  position  which  will  probably  endanger  health  or 
life,  and  where  the  condition  of  a  woman  in  the  waiting  room 
waiting  for  a  train  was  such  that  for  her  to  leave  the  room  while 
it  was  raining  would  endanger  her  health,  the  agent,  knowing  of  her 
condition,  could  not  lawfully  force  her  out  of  the  room,  and,  when 
he  did  so  to  her  injury,  the  railroad  was  liable.*' 

§  16.  Ejection  of  intruders  and  trespassers. 

The  forcible  ejection  by  a  conductor  of  even  a  trespasser  from 

86.  Louisville  &  N.  E.  Co.  v.  Jor-  S.  W.  1004,  holding  also  that  where 
dan,  113  Ky.  Law  Rep.  473,  23  Ky.  the  agent  was  informed  that  the 
Law  Rep.  730,  66  S.  W.  27.  woman  was  in  no  condition  to  go  out 

87.  Eidson  v.  Southern  Ry.  Co.,  —  into  the  rain  at  night,  he  had  notice 
Miss.  — ,  33  So.  369.  of  her  condition   resulting  from  her 

88.  Illinois  Cent.  R.  Co.  v.  Latimer,  monthly  sickness,  and  the  railroad 
128  111.  163,  21  N.  E.  7,  affg.  28  111.  was  liable  for  the  injuries  received 
App.  553.  l>y  her  in  consequence  of  being  forced 

89.  Texas  Midland  R.  Co.  v.  Geral-  to  leave  the  room  in  the  rain, 
don   (Tex.),  138  S.  W.  611,  affg.  117 
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a  rapidly  moving  train  is  a  tort,  and  the  carrier  is  liable  for  re- 
sulting injuries.'"  Where  a  carrier  sells  a  ticket  between  two 
points  on  its  road,  with  no  restrictions  as  to  trains,  the  purchaser 
may  assume  that  he  can  ride  on  any  train  carrying  passengers  to 
that  point,  and  such  a  passenger  is  not  a  trespasser  before  reach- 
ing the  station  called  for  by  his  ticket,  and  at  which  the  train  does 
not  stop,  so  that  his  expulsion  from  the  train  is  a  tort  for  which 
the  carrier  is  liable.'^  But  a  passenger  entering  a  train  not  stop- 
ping, under  the  rules  of  a  carrier,  at  his  destination,  may  not  re- 
cover for  being  put  off,  on  the  theory  of  a  wrongful  ejection,  except 
for  the  wrongful  manner  of  the  ejection,  but  must  base  any  right 
to  further  damages  on  a  misdirection  by  the  carrier's  servant  to 
take  such  train.'^  Where  a  passenger  boarded  an  electric  car  going 
in  the  direction  he  desired  to  travel,  but  not  to  his  destination, 
owing  to  his  own  mistake  in  taking  the  wrong  car,  he  was  re- 
quired to  leave  the  car  on  the  conductor's  request  that  he  do  so  at 
the  end  of  its  journey,  notwithstanding  the  conductor's  refusal 
to  give  him  a  transfer  to  another  ear  on  which  he  might  complete 
his  journey  for  the  same  fare,  and,  on  his  refusal  to  do  so,  he  be- 
came a  trespasser  subject  to  ejection.''  The  authority  of  a  con- 
ductor to  eject  a  passenger  refusing  to  produce  a  ticket  or  pass, 
or  pay  fare,  conferred  on  him  by  a  rule  of  the  carrier,  includes  au- 
thority to  eject  a  trespasser  refusing  to  produce  a  ticket  or  pass, 
or  pay  fare.'*  One  entering  a  depot  waiting  room  for  the  purpose 
of  taking  a  train  is  not  a  trespasser,  and  he  may  remain  there  until 
his  train  arrives,  subject  to  the  right  of  the  railroad  to  close  its 

90.  Williams  v.  Louisiana  Ry.,  etc.,  Co.,  52  La.  Ann.  1706,  28  So.  241. 
Co.,  121  La.  438,  46  So.  528.    Where  91.  Southern  E.  Co.  v.  Flanigan,  10 

a  boy  of  14,  even  though  he  be  tres-  Ga.  App.  745,  74  b.  E.  85. 
passing,    is    forcibly    ejected    from    a  92.  Drew   v.   Wabash   R,   Co.,   129, 

moving   railroad   train   by    a   person  Mo.  App.  459,  107  S.  W.  478. 
for  whose   actions  the  carrier   is   re-  93.  Mills  v.  Seattte,  etc.,  R.  Co.,  50 

sponsible,  and  thereby  loses  an  arm,  Wash.  20. 

the  carrier  will  be  held  liable  in  dam-  94.   Daley  v.   Chicago  &  N.   W.   R. 

ages.     Jackson  v.  St.  Louis  S.  W.  R.  Co.,  145  Wis.  249,  129  N.  W.  1063. 
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building  at  such  hour  as  its  reasonable  rules  may  require.'^  But  a 
station  agent  of  a  railroad  company  may  forcibly  eject  a  person 
not  a  passenger  from  the  station,  whether  disorderly  or  not,  upon 
his  refusal  to  leave.'^  A  street  railway  company  owes  to  a  tres- 
passer on  a  ear  the  duty  of  exercising  ordinary  care  to  prevent 
injury  to  him  while  removing  him  from  the  car.^^  Even  though 
one  boarding  a  train  or  car  may  be  a  trespasser,  yet  such  fact  does 
not  justify  a  violent  and  unnecessary  assault.'*  A  motorman  in 
charge  of  a  street  car  has  a  right  to  eject  from  the  car  a  boy,  who 
is  a  trespasser,  provided  he  uses  proper  care  in  doing  so.''  But 
where,  according  to  a  general  custom,  newsboys  are  permitted  to 
go  on  street  railway  cars  to  sell  and  deliver  papers,  a  boy  is  not 
a  trespasser  while  on  a  car  selling  a  paper,  unless  his  right  to  re- 
main on  the  car  has  been  terminated  by  reasonable  notice.-'  A 
street  railway  company,  sued  for  injuries  received  by  a  newsboy 
ordered  from  a  car  on  which  he  was  a  trespasser  by  the  motorman 
in  charge  thereof,  is  not  bound  by  the  acts  of  other  conductors  and 
mortormen  allowing  the  boy  to  get  on  the  cars,  in  the  absence  of 
proof  that  the  carrier  knew  the  fact  and  acquiesced  in  the  viola- 
tion of  its  rules.^  While  trainmen  have  the  right,  and  it  is  their 
duty,  to  require  a  white  passenger  to  leave  a  coach  set  apart  for 
negro  passengers,  yet  he  having  gone  into  it  to  deliver  packages 
to  a  colored  passenger,  and  stayed  there  only  a  few  minutes,  and 
being  in  the  act  of  leaving  when  the  trainmen  assaulted  and  ejected 
him,  the  carrier  is  liable  therefor.^  Where  certain  persons  attempted 

95.  Texas  Midland  R.  Co.  v.  Geral-  32  Ky.  Law  Rep.  271,  57  S.  W.  249. 
don,  103  Tex.  402,  128  S.  W.  611,  1.  Indianapolis  St.  R.  Co.  v.  Hoek- 
affg.  117  S.  W.  1004.  ett,  161  Ind.   196,  67  N.  E.   106,  and 

96.  Adams  v.  Chicago  G.  W.  R.  Co.,  a  command  given  by  a  conductor  to 
Iowa,  — ,  135  N.  W.  21.  a  newsboy  on  the  car  to  get  oflf,  which 

97.  Drogmund  v.  Metropolitan  St.  he  did  not  hear,  would  not  operate  to 
R.  Co.,  122  Mo.  App.  154,  98  S.  W.  terminate  his  right  to  be  on  the  car. 
1091.  2.  Massell  v.  Boston  Elev.  R.  Co., 

98.  Chicago    Term.    Trans.    Co.    v.  191  Mass.  491,  78  N.  E.  108. 
Young,  118  111.  App.  226.  3,  St.  Louis,  etc.,  R.  Co.  v.  Mynott, 

99.  Nussbaum  v.  Louisville  R.  Co.,  83  Ark.  6,  103  S.  W.  380. 

91 
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to  procure  passage  in  a  stock  car,  some  of  wliom  had  transportation 
and  others  did  not,  those  holding  transportation  and  refusing  to 
show  the  same  when  demanded  by  the  conductor,  and  those  re- 
fusing to  pay  fare  when  demanded,  became  trespassers  and  sub- 
jected themselves  to  ejection.*  Where  plaintiff,  having  been 
ejected  from  defendant's  train  in  a  proper  manner  on  refusal  to 
pay  fare,  passed  to  the  rear  of  the  train,  and  as  it  started  from 
the  station  plaintiff  climbed  up  on  the  steps  of  tie  rear  coach 
under  the  drop  cover,  which  was  then  down,  and  rode  for  some 
time,  when  a  brakeman  discovered  him,  raised  the  cover,  and 
ordered  him  to  come  up  onto  the  platform,  as  the  brakeman  testi- 
fied, or  pushed  him  off  the  platform,  as  plaintiff  testified,  after 
plaintiff  had  been  ejected,  he  was  a  trespasser  to  whom  the  rail- 
road company  owed  no  duty  except  to  protect  him  from  injury 
after  his  presence  was  discovered.^  Where  it  appeared  that  a 
porter,  if  he  pushed  a  person  from  the  train,  acted  without  au- 
thority, and  it  did  not  appear  that  there  -s^s  any  lack  of  diligence 
on  the  part  of  the  conductor  in  failing  to  discover  and  prevent 
the  wrongful  act,  the  carrier  would  not  be  liable  if  the  person 
ejected  was  a  trespasser  on  the  train.' 

§  17.  Repayment  of  fare  or  return  of  ticket. 

Where  a  conductor  ejects  a  passenger  at  an  intermediate  sta- 
tion for  refusal  to  pay  tbe  full  fare  to  his  destination,  he  may  re- 
tain out  of  the  sum  actually  paid  an  amount  equal  to  the  fare  to 
the  station  where  the  passenger  is  ejected.''  Where  the  plaintiff 
entered   the  defendant's    ears    without   procuring   a   ticket,    and 

4.  Texas  &  P.  E.  Co.  v.  Diefenbach,  St.  Rep.  246,  13  L.  R.  A.  596,  overrul- 
187  Fed.  39,  93  C.  C.  A.  501.  ing  Du  Laurans  v.  First  Div.  St.  P. 

5.  Cincinnati,  etc.,  R.  Co.  y.  Brand-      &  P.  R.  Co.,  15  Minn.  49. 

enburg,  143  Ky.  814,  135  S.  W.  296.  An  ejection  is  wrongful  where  the 

6.  Missouri,  etc.,  R.  Co.  of  Texas  v.  conductor  puts  the  passenger  off  be- 
Brown  (Tex.  Civ.  App.),  135  S.  W.  fore  he  turns  to  him  the  difference 
1076.  between   the  sum  paid  and  the   fare 

7.  Wardwell  v.  Chicago,  etc.,  R.  Co.,  he  is  entitled  to  retain,  even  though 
46  Minn.  514,  49  N.  W.  306,  S4  Am.  he   returns   it   immediately  after  the 

ejection.     Id. 
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handed  to  the  conductor  the  ticket  fare,  and  the  conductor  there- 
upon demanded  of  the  plaintiff  the  additional  amount  required  by 
the  rules  of  the  company  to  be  paid  by  persons  paying  on  the  train, 
and,  on  the  plaintiff's  refusal  to  pay,  ejected  him  from  the  cars, 
and  then  returned  him  his  money,  it  was  held  that  the  conductor 
had  no  right  to  eject  him  without  first  returning  the  money  which 
he  had  paid.*  When  a  person  has  paid  fare,  or  purchased  a  ticket 
which  is  taken  up  by  the  conductor,  the  conductor  must,  before 
ejecting  her  and  a  child  with  her,  on  account  of  her  refusal  to  pay 
the  child's  fare,  return  or  offer  to  return  to  her  the  unused  value 
of  such  ticket  or  fare  over  and  above  the  fares  of  both  for  the 
distance  already  traveled.'  The  forcible  ejection  and  removal  of  a 
child  of  tender  years  from  a  railroad  train  on  which  it  has  taken 
passage  with  its  parent,  for  the  failure  of  the  parent  to  pay  the 
child's  fare,  is,  whether  rightful  or  wrongful,  in  effect  the  ejection 
and  removal  of  the  parent.  If,  in  such  case,  the  parent  has  paid 
his  own  fare  before  the  removal  of  the  child,  such  fare,  or  the 
unearned  value  thereof,  must  be  returned,  or  offered  to  be  returned, 
as  a  condition  precedent  to  the  right  of  removal."  A  city  ordi- 
nance which  forbids  passengers  riding  on  the  front  platforms  of 
street  cars  does  not  authorize  a  street  railroad  company  to  accept 
a  fare  from  a  passenger  while  riding  on  the  front  platform  when 
there  is  no  room  for  him  elsewhere,  and  then  eject  him  from 
the  car  without  returning  the  fare."  A  passenger  who  exhibited 
a  limited  ticket,  which  had  expired  and  was  void,  and  refused  to 
pay  his  fare,  was  properly  ejected,  although  the  conductor  wrong- 

8.  Bland  v.  Southern  Pac.  E.   Co.,      ticket  and  expel  the  parties  from  the 
55  Cal.  570,  36  Am.  Eep.  50.  train   renders   the  company  liable  m 

9.  Lake  Shore,  etc.,  R.  Co.  v.  Orn-      damages. 

dorff,  55  Ohio  St.  589,  45  N.  E.  447,  10.  Braiin  v.  Northern  Pac.  R.  Co., 

60  Am.  St.  Rep.  716,  38  L.  E.  A.  140,  79  Minn.  404,  82  N.  W.  675,  984,  79 

and  if  the  ticket  is  such  that  a  stop-  Am.  St.  Eep.  497,  49  L.  E.  A.  319. 
over   may   be   had   thereon,   the   con-  11.    Hanna  v.   Nassau   Electric   E. 

ductor  may  tender  a  stop-over  cheek  Co.,   18   App.   Div.    (N.   Y.)    137,   45 

instead   of  money,  but  to  retain  the  N.  Y.  Supp.  437. 
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fully  retained  the  void  ticket  presented  by  the  passenger.-*^  The 
fact  that  a  passenger's  ticket  was  not  returned  to  him  cannot  aid 
him  in  his  action  for  damages  for  ejection."  Where  one  purchased 
a  ticket  "Good  for  this  day  only,"  upon  the  ticket  agent's  repre- 
sentations that  the  conductor  would  give  him  a  stop-over  check 
thereon,  the  conductor,  when  informed  by  him  of  such  promise 
and  of  the  desire  to  stop  over,  was  not  authorized  to  expel  him  from 
the  train  without  first  offering  to  return  the  excess  of  fare  paid, 
or  to  deduct  it  from  the  fare  demanded,  although  the  rules  of  the 
company  prohibited  passengers  from  stopping  over  upon  such 
tickets." 

§  18.  Readmission  after  ejection. 

While  at  common  law  a  carrier  must  accept  passengers  who  pre- 
sent themselves  in  a  proper  manner,  and  are  ready  and  willing 
to  comply  with  the  reasonable  rules  of  the  company,  the  carrier 
may  enforce  a  reasonable  rule  preventing  a  passenger  who  has 
willfully  refused  to  pay  his  fare  and  provoked  expulsion  from  re- 
entering the  train  from  which  he  was  expelled.^^  Where  a  per- 
son ejected  from  a  train  at  a  station  for  refusal  to  pay  fare  with 
a  warning  that  he  would  not  be  allowed  to  re-enter  sought  to  re- 
enter and  offered  to  pay  full  fare,  but  was  refused  by  the  conductor 
and  forcibly  ejected  when  he  attempted  to  so  re-enter,  there  was 
no  such  re-establishment  of  tlie  relation  of  passenger  as  would  en- 
title him  to  damages  for  the  second  ejection.-'^  A  railroad  which 
puts  off  a  passenger  from  a  car  for  refusing  to  comply  with  the 
rules  of  the  company  is  not  obliged  to  take  him  back  again  upon 
his  complying  with  the  rule  violated,  unless  he  is  at  a  regular  sta- 

12.  Elliott  V.  Southern  Pae.  E.  Co.,  14.  Burnham  v.  Grand  Trunk  Ey. 
145   Cal.  441,   79  Pac.   420,   68   L.  R.  Co.,  63  Me.  398,   18  Am.  Rep.  220. 
A.  393.  15.  Phillips  t.  Atlantic  Coast  Line 

13.  Wright  V.  Central  R.  Co.,  78  Cal.  R.  Co.,  90  S.  C.  187,  73  S.  E.  75. 
360,  20  Pac.  740.  16.  Phillips  v.  Atlantic  Coast  Line 

Tt.  Co.,  90  S.  C.  187,  73  S.  E.  75. 
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tion,  and  then  and  there  obtains  a  ticket  or  tenders  his  fare."  ' 
Where  a  conductor  ejects  a  passenger  for  refusing  to  pay  his  fare, 
and,  before  the  train  starts,  the  passenger  offers  to  pay,  the  con- 
ductor is  bound  to  receive  it;  otherwise,  if,  when  the  passenger 
makes  the  offer,  the  train  has  started/*  Where  a  passenger  was 
ejected  from  a  car  for  refusing  to  pay  his  passage  except  by  an 
excursion  ticket  issued  on  a  previous  day  and  marked,  "Good  for 
this  day  only,"  and  then  showed  a  good  ticket,  and  attempted  to 
enter  the  car,  which  he  was  forcibly  prevented  from  doing,  his 
exclusion  was  justifiable."  A  passenger  who,  for  nonpayment 
of  his  fare,  has  been  ejected  from  a  railroad  car,  at  a  place  where 
there  is  no  station,  cannot,  by  climbing  on  the  train  again  before 
it  starts,  and  tendering  his  fare,  obtain  a  right  to  be  carried  by 
it.  The  carrier  is  not  bound  to  accept  performance  after  a 
breach.^"  Where  a  passenger  was  ejected  from  a  train  because  his 
ticket  was  not  good  over  that  route,  after  he  had  quietly  submitted 
to  expulsion  from  the  train,  he  was  entitled  to  the  same  privileges 
as  any  other  citizen,  and  the  carrier  could  not  refuse  to  carry  him 
after  an  offer  to  pay  his  fare.^^  Although  a  railroad  company 
has  no  right  ordinarily  to  expel  a  passenger  at  a  point  not  a  regu- 
lar station,  yet  a  passenger  cannot  recover  for  such  expulsion 
where  he  had  been  once  expelled  at  a  regular  station,  and  imme- 
diately thereafter  again  boarded  the  train.^^  Where  a  person 
who  gets  on  an  express  car  without  having  purchased  a  ticket,  and 
remains  thereon,  in  violation  of  the  company's  rules,  is  ejected 
from  the  train,  and  he  afterwards  re-enters  it,  and  is  carried  to 
his  destination,  he  receives  the  full  benefit  of  the  contract  of  car- 
riage, if  it  was  a  valid  one.^* 

17.  Nelson  v.  Long  Island  E.  Co.,  7  81  Mass.   (15  Gray)   20,  77  Am.  Dec. 
Hun    (N.   Y.),   140.  347. 

18.  South  Carolina  R.  Co.  v.  Nix,  21.  Louisville  &  N.  E   Co.  v.  Breck- 
68  Ga.   573.  inridge,  99  Ky.  1,  34  S.  W.  702. 

19.  State  V.  Campbell,  32  N.  J.  Law  82.   Chicago,  etc.,  E.  Co.  v.  Soger, 
(3  Vroom),  309.                                            1  111.  App.   (1  Bradw.)   472. 

20.  O'Brien  v.  Boston  &,  W.  E.  Co.,  23.    Chicago,  etc.,  R.  Co.  v.  Olaen, 

7  Ind.  App.  698,  34  N.  E.  531. 
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§  19.  Proximate  cause  of  injury. 

A  passenger  who  has  been  wrongfully  expelled  from  a  railroad 
train  is  not  entitled  to  recover  damages  for  the  injury  that  re- 
sulted to  his  health  from  his  imprudently  walking  to  his  destina- 
tion, when  he  had  the  money  and  opportunity  to  ride  thither,^ 
or  the  walk  was  not  necessitated  by  the  wrongful  ejectment,^'  since 
such  injuries  could  not  be  considered  the  natural  or  proximate 
result  of  the  unlawful  ejectment.  Where  a  passenger,  after  being 
put  off  a  train  near  a  station,  walks'down  the  track  three  or  four 
miles,  and  is  struck  by  another  train,  without  fault  of  the  crew 
in  charge  of  the  latter  train,  the  railroad  company  is  not  liable, 
though  the  passenger  was  drunk  when  put  off,  even  if  those  who 
put  him  off  were  in  anywise  negligent ;  such  negligence  not  being 
the  proximate  cause  of  the  injury.^'  Where  plaintiff's  decedent, 
while  in  an  intoxicated  and  irresponsible  condition,  had  been 
ejected  from  a  train  at  the  second  station  beyond  his  destination, 
and  was  found  the  next  day  in  an  unconscious  condition,  and  died 
on  the  same  day,  the  failure  to  put  him  off  at  his  point  of  destina- 
tion, or  at  the  next  station  reached  by  the  train,  was  not  the 
proximate  cause  of  his  death.^  Where  the  conductor  of  a  train 
ejected  a  lad  traveling  alone  at  night,  in  the  country,  where  there 
was  no  house  near  by,  some  two  and  one-half  miles  past  the  sta- 
tion, and  just  after  the  train  had  passed  over  a  long  bridge  and 
trestle,  and  the  lad  was  obliged  to  walk  back  to  his  destination, 
and  thereby  injured  his  health,  the  carrier's  breach  of  duty  in 
ejecting  him  at  an  improper  place  was  held  to  be  the  proximate 

24.   Gal. — Sloane  v.  Southern  Call-  Williams,   100  Ark.   356,   140  S.   W. 

fornia  R.  Co.,  Ill  Cal.  668,  44  Pac.  141. 

330.     See  Bland  v.  Southern  Pac.  R.  III. — Ohio  &  M.  R.  Co.  v.  Burrow, 

Co.,   65  Cal.   636,  4  Pac.  673,   where  33  111.  App.  161. 

the  ejectment  made  the  walk  neces-  Tenn. — Louisville,    etc.,    R.    Co.    v. 

sary.  Fleming,  83  Tenn.   (14  Lea)    138. 

Ga. — Georgia  R.,  etc.,  Co.  v.  Eskew,  26.  Seaboard  Air  Line  Ry.  v.  Smith, 

86  Ga.  641,  13  S.  E.  1061,  33  Am.  St.  3  Ga.  App.  1,  59  S.  E.  199. 

Rep.  490.  27.  Bragg's  Atlm'x  v.  Norfolk  &  W. 

26.  Arfc.— St.  Louis,  etc.,  R.  Co.  v.  R.  Co.,  110  Va.  867,  67  S.  E.  593. 
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cause  of  such  injury.^'  Where  a  conductor  orders  a  boy  to  leave 
a  moving  street  car,  and,  being  frightened  at  the  threatening  man- 
ner of  the  conductor,  he  sustains  injuries  while  attempting  to 
alight,  the  expulsion  from  the  car  is  the  proximate  cause  of  the 
injury.^'  So,  where  a  street  car  conductor  wrongfully  ordered 
from  the  car  a  boy  who  was  a  passenger,  and  the  latter  was  so 
frightened  by  the  threatening  acts  and  conduct  of  the  conductor 
that  he  jumped  into  the  side  of  a  car  on  the  other  track,  the  con- 
ductor's conduct  was  held  to  be  one  continuous  wrongful  act  ren- 
deriag  the  carrier  liable  for  the  resulting  injuries.'"  ITegligence 
of  a  railroad  company  whose  conductor  puts  a  passenger,  slightly 
intoxicated,  off  the  train  a  short  distance  beyond  his  station,  is 
not  the  proximate  cause  of  the  passenger's  injury,  he  having  gone 
back  to  the  station  in  safety,  and  passed  by  it  onto  the  bridge  of 
another  railroad,  where  he  was  killed  six  hours  later,  when,  if  he 
was  still  intoxicated,  it  must  have  been  the  result  of  further  drink- 
ing.'^ So,  where  a  drunken  passenger  was  ejected  from  a  train 
shortly  after  noon,  and  started  towards  home,  but  drank  more 
liquor,  and  became  so  drunk  that  he  lay  out  all  night  near  the 
railroad,  and  early  the  next  morning  went  upon  the  track,  where 
he  was  injured  by  a  passing  train,  the  injury  was  not  the  proxi- 
mate result  of  the  ejection  nor  of  his  condition  when  ejected.'^ 
The  expulsion  of  a  drunken  passenger  from  an  electric  car,  shortly 
after  sunset,  upon  a  public  highway,  and  near  dwellings,  is  not 
the  proximate  cause  of  his  death,  caused  by  his  wandering  upon 
the  carrier's  tracks,  and  being  struck  by  another  car.''  Where 
plaintiff's  intestate,  on  defendant's  train,  was  helpless  from  in- 
toxication, and  he  had  no  ticket,  and  tendered  no  fare ;  defendant 

28.  Gulf,  etc.,  R.  Co.  v.  Green  (Tex.  31.  Hamilton  v.  Pittsburg,  etc.,  R. 
Civ.  App.),  141  S.  W.  341.  Co.,  183  Pa.  St.  638,  38  Atl.  1085. 

29.  Indianapolis  St.  R.  Co.  v.  Hock-  32.  Tuttle  v.  Cincinnati,  etc.,  R.  Co., 
ett,  161  Ind.  196,  67  N.  E.  106.  26  Ky.  Law  Rep.  152,  80  S.  W.  802. 

30.  Lugner   v.   Milwaukep   Electric  S3.  Edgerly  v.  Union  St.  R.  Co.,  67 
R.,  etc.,  Co.,  146  Wis.  175,  131  N.  V,\      X.  H.  313,  36  Atl.  558. 
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put  him  off  at  a  depot  where  three  passengers  got  off,  and  where 
there  were  two  hotel  porters;  afterwards  he  wandered  on  the 
track,  and  was  run  over  by  an  engine  and  killed,  the  defend- 
ant was  held  not  liable/*  Where  plaintiff,  after  being  ejected, 
waited  until  more  than  half  the  succeeding  day  had  expired  be- 
fore pursuing  his  journey  by  vehicle,  and  consequently  was  com- 
pelled to  spend  the  night  in  the  open  air,  he  could  not  recover 
for  such  exposure.^^  The  wrong  committed  by  a  ticket  agent  in 
giving  to  a  passenger  buying  a  ticket  to  one  place  a  ticket  to  an- 
other place,  the  agent  knowing  that  yellow  fever  was  prevalent 
near  the  latter  place,  and  the  danger  and  inconvenience  of  going 
about  there,  is  the  proximate  cause  of  the  passenger's  suffering 
on  account  thereof,  he  being  put  off  at  the  latter  place,  and  not 
having  money  to  buy  a  ticket  to  his  destination.^^ 

34.  Brown's  Admm'r  v.  Louisville  &      51  Neb.  167,  70  N.  W.  926. 

N.  R.  Co.,  103  Ky.  311,  19  Ky.  Law  36.  Kansas  City,  etc.,  E.  Co.  v.  Fos- 

Eep.  1873,  44  S.  W.  648.  ter,  134  Ala.  244,  33  So.  773,  93  Am. 

35.  Chicago,  etc.,  E.  Co.  v.  Spirk,      St.  Rep.  25. 
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